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'  The  changes  of  judges  in  Enfi^land  have,  as  a  matter  of  convenience,  been 
hrought  down  to  the  time  of  pablication  instead  of  ending  with  the  past  year. 
Some  of  the  new  judges  may  not  have  sat  in  any  of  the  cases  herein  reported. 

»  On  the  resiguation  of  Mr.  Justice  Keating  Mr.  Justice  Abchibald  was  in  February, 
1876,  transferred  to  the  Common  Pleas,  to  fill  the  vacancy. 

»  W11.UAM  FiKLD,  Q  C,  was  in  February^  1876,  appointed  Judge  of.  the  Court  of 
Qneen'H  Bench,  on  the  transfer  of  Mr.  Justice  Archibald  to  fill  the  vacancy  occasioned 
by  such  transfer :  10  Law  Jour.,  90,  96. 

*Sir  Hknrt  SiifOER  Kkating  retired  from  the  Bench  February  1,  1876:  10  Law 
Jour.,  90,  96. 

*Sir  George  Essex  Hontman  resigned  February  20,  1876:  10  Law  Jour.,  143. 

•  JoHjr  Walter  Huddleston,  Q.C.,  was  appointed  a  judge  of  the  Court  of  Common 
Pieaa  February  26,  1876,  to  fill  the  vacancy  occasioned  by  the  resignation  of  Mr. 
Justice  Hoittman:  10  Law  Jour.,  148.  On  the  12th  day  of  May,  1876,  he  was 
transferred  to  the  Court  of  Exchequer  to  fill  the  vacancy  occasioned  by  the  death  of 
Sir  GiLLCRT  Pioot:  10  Law  Jour.,  803. 

'  Nathaxiel  Lindlet,  Q.  C,  was  appointed  a  judge  of  the  Common  Pleas  May 
12,  1875,  to  fill  the  vacancy  occasioned  hy  the  transfer  of  Mr.  Justice  Huddleston  to 
the  Court  of  Exchequer:  10  Law  Jour.,  308;  69  Law  Times,  41. 

*  Sir  Gillkrt  Pioot  died  April  28,  1876 :  10  Law  Jour.,  293  ;  69  Law  Times,  803. 
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[Lftw  Reports,  7  House  of  Lords,  818.] 
July  10,  18,  14,  1874. 

*Emily  Vtse,  Appellant ;  and  Thomas  Foster,  [318 
Henry  Vyse,  and  Edmund  Waller  Vyse,  Respon- 
dents (•). 

Partnership — SiteeutorB — Trusts, 

JL  y.  was  the  chief  partner  in  a  Iar?e  and  prosperous  trade.    By  the  articles  of 
purtaership  (which  were  to  take  effect  from  the  80th  of  June,  1858),  the  cash  accounts 
were  to  be  balanced  monthly,  the  stock  and  the  value  of  each  partner's  share  were  to 
be  ascertained  on  the  80th  of  June  in  each  year,  and  be  written  into  as  many  books  aa 
there  were  partners,  and  each  partner  was  to  sign  and  to  possess  one  book,  and  be 
bound  thereby.    If  any  partner  should  die,  the  partnership  as  to  him  was  to  cease, 
aad  his  share  was  to  be  divided  among  his  surviving  partners  in  proportion  to  their 
ending  shares,  and  the  value  of  his  share  was  to  be  ascertained  as  at  the  last  stock 
taking,  and  it  was  to  be  paid  for  by  promissory  notes  payable  at  six,  twelve,  eighteen 
ind  twenty-four  monthir  date ;  and  the  surviving  partners  were  to  execute  a  cove- 
nant of  indemnity  to  the  estate  of  the  deceased  partner,  whose  executors  were  to 
eiecote  a  transfer  of  his  share.    R.  Y.  died  shortly  after  the  stock-taking  of  1866, 
but  before  the  results  of  it  had  been  duly  made  up  and  entered  in  books.    R.  Y.  had, 
by  his  wHl,  appointed  his  brother  (then  one  of  his  partners)  to  be  one  of  his  execu- 
tors; another  executor  was  his  eldest  son,  who  was  not  then  a  partner,  but  after- 
wards became  so.    He  directed  a  sale  of  his  real  property,  its  produce  to  form  part 
of  his  personal  estate,  which  he  directed  to  be  converted  into  money  and  divided 
eijoally  among  his  children ;  as  to  the  males,  part  at  twenty-pne,  the  remainder  at 
twenty-five ;  as  to  the  females,  at  twenty-five,  with  a  provision  for  maintenance  in 
the  meantime.    The  articles  of  partnership  were  acted  upon  as4x)  the  mode  of  taking 
the  partnership  accounts,  and  so  were  the  directions  in  the  will  so  far  as  to  the  pay- 
ment of  interest  on  capital,  but  no  promissory  notes  were  given  by  the  partners,  nor 
any  covenant  of  indemnity  executed.    The  shares  of  the  children  were  duly  allotted, 
and  their  intermediate  allowances  paid,  but  the  real  estate  was  not  sold,  nor  the  per- 
Booal  estate  converted,  the  money  to  which  the  testator  had  been  entitled  being  really 
permitted  to  remun  in  the  traoe,  accounts  of  profits  being  duly  kept  and  appropri- 
ations to  the  various  children  rejfularly  made.    The  youngest  child,  on  arriving  at 
twenty-five  years  of  age,  filed  a  bill  against  tlie  executors  as  for  a  breach  of  trust  in 
not  executing  the  directions  in  the  wiU ;  and  she  prayed  for  accounts  and  a  declara- 
tion of  the  liberty  to  elect  between  the  receipt  of  profits  and  the  receipt  of  interest 
on  the  money  that  ought  to  have  been  invested: 

Beldf  that  the  bill  was  not  sustainable ;  that  the  will  could  not  affect  the  articles 
of  partnership;  that  those  articles  constituted  a  contract  for  the  sale  of  the  testator's 
share  to  his  partners,  though  the  time  for  the  sale  was  not  fixed ;  that  the  giving  of 
the  promissory  notes  by  the  partners  in  the  'concern  to  the  executors,  some  [819 
of  the  persons  filling  both  characters,  would  have  been  a  useless  formality ;  that  mere 

(1)  Affirming  4  Eng.  Rep.,  904. 

11  Eng.  Bep.  1 
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delay  in  the  payment  of  the  value  of  the  j^har»did-not  affect  the  yalidity  of  the  con- 
tract ;  and  that  no  misconduct  in  fact  beiQ^^stablished,  the  bill  must  be  dismissed. 

Per  Lord  Hathkrlet  :  Time  wa,s  hot*«Ji^re,*of  the  essence  of  the  contract. 

There  were  other  partners  in  1ifie'J)ii9icriBSS  besides  those  who  were  executors: 

Held,  that  on  a  bill  against  ^(^  executors,  all  of  whom  were  not  partners,  nor  wero 
all  the  partners  executofs;*thei*e,Could  not  be  a  general  decree  for  an  account  of  the 
profits  of  the  partners]ii{k    •  *• 

The  testator  fi^  sOtuo*' freehold  property:  the  will  directed  that  all  his  real  and 
personal  estate  sh'opld  be  vested  in  his  trustees  and  executors,  to  convert  it  into  per- 
sonalty, ,aaa*jKve^tt  <&c.  The  executors  and  trustees  built  a  villa  on  a  part  of  the 
freehotfl.vrfljie'belief  that  they  could  thereby  improve  the  value  of  the  rest.  Tliey 
ha4  no  flriithority  to  do  this,  but  as  tliey  had  aone  it  botia  fide^  they  were  allowed  to 
/tal^  litf'freehold  property  to  themselves,  including  iU  value  in  tiie  general  account. 
\  *\  '•|^n«8  v.  FwmJH  (*)  commented  on. 

This  was  an  appeal  from  a  decision  of  the  Lords  Justices, 
which  had  varied  a  previous  decree  of  Vice-Chancellor 
Bacon  ('). 

Richard  Vyse  was  the  senior  partner  in  the  firm  of  Vyse 
&  Co.,  carrying  on  business  as  straw  hat  merchants  at  Lon- 
don and  Luton  and  in  New  York,  and  at  Pmto,  in  Italy. 
.  The  other  partners  in  the  firm  with  Richard  Vyse,  at  the 
time  of  his  death,  were  his  brother  Henry  Vyse  (one  of  the 
defendants  in  the  suit,  and  now  one  of  the  respondents  here), 
John  Reynolds,  and  Thomas  Andrew  Vyse.  By  their  arti- 
cles of  partnership,  dated  the  17th  of  September,  1853,  each 
partner  was  to  have  5  per  cent,  interest  on  his  capital,  and 
the  surplus  profits  were  to  be  divided  in  shares  of  sixteenths, 
of  which  Richard  Vyse,  the  testator,  was  entitled  to  six. 
The  accounts  were  to  be  taken  on  every  30th  of  June.  The 
valuation  of  the  capital  and  stock  was  to  be  written  into  as 
many  books  as  there  were  partners,  and  each  partner  was  to 
sign  one  of  these  books,  and  to  be  bound  thereby.  It  was 
provided  that  in  case  of  the  death  of  any  partner,  the  part- 
nership should  cease  as  to  the  partner  who  should  so  die, 
and  his  share  should  be  divided  among  the  other  partners, 
and  its  value  should  be  ascertained  and  determined  with  an 
allowance,  "in  lieu  of  profits,"  at  the  rate  of  5  per  cent,  per 
annum  upon  his  share  of  the  capital,  as  therein  provided, 
such  value  to  be  ascertained  by  means  of  the  balance 
320]  *sheet  made  out  at  the  stock-taking  on  the  30th  of 
June.  The  moneys  fotlnd  to  be  due  to  the  executors  of  the 
deceased  partner  were  to  be  in  full  for  the  purchase  of  his 
share,  and  were  to  be  paid  by  the  promissory  notes  of  the 
surviving  partners,  with  interest  at  the  rate  of  5  per  cent, 
per  annum  from  the  day  of  his  death.  The  promissory 
notes  to  be  given  by  the  partners  to  the  executors,  were  to 
become  due  at  six,  twelve,  eighteen,  and  twenty-four  months 

(»)  15  Beav.,  388.  O  Law  Rep.,  8  Ch.  Ap.,  309,  316,  n. 
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respectively,  and  the  executors  were  to  execute  a  transfer  of 
his  share.  If  the  partner  should  die  ^fter  the  annual 
account- taking  on  the  30th  of  June,  no  new  valuation  was  to 
be  taken  on  his  death,  but  the  value  was  to  be  taken  as  of 
the  profits  to  which  he  would  have  been  entitled  on  the  30th 
•of  June. 

The  testator  died  on  the  13th  of  July,  1855.     By  his  will, 
dated  the  15th  of  September,  1854,  the  present  respondents 
were  appointed,  his  executors  and  trustees.     At  tnat  time 
Edmund  Waller  Vyse  (the -eldest  son  of  the  testator,  and 
named  as  one  of  his  executors)  was  not  a  member  of  the 
partnership, ♦but  he  became  so  in  1859.     The  executors  and* 
trustees  were  directed,  "as  soon  after  my  decease  as  thev 
may  think  advisable,  to  sell  and  dispose  of  my  real  estate ' ' 
and  "  net  money  afising  from  such  sale  shall  be  deemed  and 
considered  as  part  of  the  residue  of  my  personal  estate." 
He  then  gave  all  his  "household  goods,  &c.,  and  all  my 
stock-in-trade,  ready  money  and  securities  for  money,  debts 
due  to  me  owing,  and  all  ot^er  my  personal  estate  and  effects 
whatsoever,"  subject  to  tne  payment  of  debts  and  legacies, 
to  his  said  executors,  "upon  trust  to  convert  the  same  into 
money  as  soon  as  convenient  after  my  decease,  and  lay  out 
or  invest  in  real  or  government  securities"  such  a  sum  as 
would  be  sufficient  to  produce  £300  a  year  for  his  \^ife,  and 
after  her  decease  or  marriage  to  "pay,  divide,  or  transfer 
the  principal  sum  so  invested  "  equally  amongst  all  his  chil- 
dren living  at  her  decease.    The  shares  of  the  sons  were  to 
be  payable,  half  at  twenty-one,  the  other  half  at  twenty-five  ; 
the  shares  of  the  daugnters  "at  their  respective  ages  of 
twenty-five  years. ' ' 

The  appellant  was  the  testator's  youngest  daughter,  and 
was  eleven  years  old  at  her  father's  death.  A  balance 
sheet  was  made  up  on  the  30th  of  June,  1855.  It  was  said 
to  have  been  made  with  the  full  knowledge  of  the  testator, 
but  at  the  time  of  his  *death  it  had  not  been  made  up  [321 
in  a  book  and  signed,  as  required  by  the  articles  of  partner- 
ship. By  that  balance  sheet  the  testator  was  found  entitled, 
takmg  principal  and  interest  and  other  matters  together,  to 
a  sum  of  £107,601  2s.  6d.  Of  this  a  sum  of  £90,000  was 
soon  afterwards  apportioned,  by  the  declaration  of  the  ex- 
ecutors, among  the  children,  making  a  sum  of  £9,000  for 
each,  the  apportionment  being  treated  as  having  been  made 
at  the  perioa  of  the  testator's  death.  In  1861  a  farther  sum, 
amounting  to  £1,300  for  each  child,  was  apportioned  among 
iliein  ;  and  in  1867  an  additional  sum  of  £1,000  for  each  was 
also  apportioned,  and  in  the  accounts  kept  by  Henry  Vyse 
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these  sums  were  duly  carried  to  the  credits  of  each  child. 
The  sums  thus  apportioned  were  not  withdrawn  from  the 
business,  but  were  treated  as  debts  due  from  the  firm  to  the 
executors,  bearing  interest  at  the  rate  of  5  per  cent,  per 
annum,  with  yearly  rests ;  the  amount  was  credited  to  the 
estate  of  the  testator,  and  the  debt  was  treated  las  wholly* 
distinct  from  the  capital  of  the  firm.  No  promissory  notes 
were  given  in  the  form  and  for  the  dates  mentioned  in  the 
articles  of  partnership,  nor  was  there  any  deed  of  indemnity 
executed.  The  amounts  thus  stated  did  not  consist  of  money 
actually  in  the  hands  of  the  partners,  but  of  investments  in 
the  business  which  they  had  not  called  in,  and  debts  which, 
for  some  long  time  aft3er  the  testator's  death,  they  were  un- 
able to  realize.  In  1867  and  1868  they  found  that  they  had 
an  amount  of  capital  which  they  could  not  profitably  employ, 
and  they  invested  for  the  benefit  of  the  appellant  the  sum  of 
£3,173  5^.  in  the  purchase  of  Indian  10  per  cents,  and  a  far- 
ther sum  of  £7,956  17i?.  6d.  in  3  per  cents.  The  appellant 
was  allowed  interest  on  what  was  due  to  her  from  the  firm, 
and  she  was  charged  interest  on  what  was  drawn  for  her  use. 
All  the  testator's  children,  except  the  plairitiflf,  approved 
of  what  had  been  done  by  the  executors,  and  were  in  the 
habit  of  allowing  sums  of  money  belonging  to  themselves, 
of  which  they  did  hot  require  the  use,  to  remain  in  the  hands 
of  the  firm,  receiving  therefrom  5  per  cent,  interest  for  the 
same. 

The  plaintiflf  attained  twenty-five  in  October,  1869,  and-  in 
August,  1870,  filed  her  bill  against  the  executors  complain- 
ing of  the  retention  of  the  testator's  estate  in  the  business, 
322]  and  asking  *f or  an  account  of  profits,  and  claiming  the 
option  t)f  taking  so  much  of  the  profits  as  had  accrued  on  her 
share  of  the  moneys  retained  in  the  business,  or  compound 
interest  at  5  per  cent,  on  her  share  of  such  moneys. 

The  testator  while  alive  had  resided  at  Luton.  He  had  a 
few  acres  of  freehold  land  there  (which  formed  part  of  the 
*'real  estate"  mentioned  in  his  will),  and  the  trustees,  be- 
lieving that  they  should  thereby  improve  the  value  of  the 
Ijroperty,  had  erected  a  villa  residence  upon  a  part  of  this 
and  at  a  cost  of  £1,600,  which  had  ever  since  been  let  upon 
a  repairing  lease  for  £80  a  j'^ear.  Some  of  the  remaining 
land  was  sold  at  an  averajje  of  £700  an  acre,  and  a  smau 
portion,  together  with  the  villa,  still  continued  in  the  hands 
of  the  executors.  The  plaintiff  charged  the  employment  of 
the  £1,600  to  have  been  a  breach  of  trust,  and  prayed  that 
it  might  be  sotdeclared,  and  that  it  might  be  disallowed  to 
the  defendants  in  passing  their  accounts. 
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The  decree  made  by  Vice-ChancellQr  Bacon  upon  the  hear- 
ing of  the  cause  in  May,  1872,  declared  the  outlay  of  £1,600 
in  erecting  the  villa  to  have  been  unauthorized  by  the  will, 
and  ordered  it  not  to  be  allowed,  as  against  the  plaintiff,  in 
the  accounts ;  and  he  directed  accounts  as  to  wnat  part  of 
the  estate  of  the  testator  had  been  and  still  was  employed  in 
the  business,  and  what  profits  had  been  derived  therefrom, 
and  that  the  defendants  were  to  be  charged  with  such  profits 
and  with  interest  thereon  at  5  per  cent,  per  annum  from  the 
time  when  such  profits  were  made ;  and  he  directed  an  in- 
quiry, having  regard  to  the  previous  directions,  as  to  the 
real  and  personal  estate  of  the  testator,  and  as  to  the  amount 
of  the  plaintiff' s  share  in  the  residuary  estate. 

On  appeal  the  Lords  Justices  varied  this  order,  and  directed 
that  the  order  for  an  account  of  profits  should  be  discharged ; 
that  the  plaintiff  should  have  a  common  decree  for  the  usual 
accounts,  with  a'  direction  to  ascertain  her  share  of  the  resi- 
due, and  what  part  of  her  share  had-'remained  in  the  sue- 
cessive  firms  oi  Vyse  &  Co.,  the  defendants  to  be  charged 
with  5  per  cent,  interest  on  the  amounts  from  time  to  time  in 
the  hands  of  the  partnerships^,  such  account  to  be  taken 
with  annual  rests,  and  the  defendants  to  be  allowed  a  like 
interest  on  all  payments  properly  made  to  or  for  her.  As  to 
the  villa,  their  liordships  conceiving  *wha;t  had  been  [323 
done  to  have  been  done  oonajide  to  increase  the' value  of  the 
whole  property,  the  trustees  were  to  be  allowed  to  take  the 
villa  to  themselves  at  the  price  of  £1,600,  and  also  the  rest 
of  the  land,  the  value  of  which  was  to  be  ascertained  on 
affidavit. 

Mr.  Kay^  Q.C.,  and  Mr.  A.  O.  Marten^  Q.C.  (Mr.  Romer 
was  with  them),  for  the  appell§,nt :  The  property  to  which 
the  appellant  was  entitled  under  her  father's  will  has  been 
improperly  dealt  with, by  the  trustees,  and  she  has  therefore 
a  right  to  full  accounts.  They  were  directed  by  the  will  to 
deal  with  it  in  a  particular  manner,  they  have  not  followed 
those  directions,  but  have  retained  the  capital  in  the  busi- 
ness, in  which  one  of  the  trustees  has  always  been  a  partner. 
That  alone  is  a  sufficient  ^ound  for  granting  the  accounts. 
If  it  should  be  said  that,  in  the  articles  of  partnership,  there 
was  a  contract  for  the  sale  to  the  surviving  partners  of  the 
share  which  had  belonged  to  the  testator,  and  that  that  au- 
thorized the  retention  of  the  capital  in  the  business,  the  an- 
swer is  that  the  testator  had  not  manifested  any  intention  to 
that  effect.  He  desired,  of  course,  that  the  articles  of  part- 
nership should  be  performed,  but  performed  in  the  way 
directed  in  the  articles  themselves  and  in  his  will,  that  is  by 
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an  actual  sale  of  his  share,  the  value  of  that  share  to  be 
ascertained  and  paid  for  in  a  particular  manner.  The  neglect 
of  the  trustees  to  cctaply  with  any  of  the  directions  in  the 
will  renders  them  answerable :  Piety  v.  Stdce  Q) ;  Brown  v. 
De  TastetH;  Crcmshay  v.  Collins  (^V^  and  tney  may  be 
called  on  eitner  for  an  account  founded  qu  the  profits  of  the 
business  or  for  interest  on  the  money  itself.  The  cestui  que 
trust  has  a  right  to  elect  between  these  remedies :  Heathcote 
V.  Hulraei^).  That  case  was  expressly  founded  on  Burden 
V.  Burden  (*),  which  the  Master  of  the  KoUs  there  cited  from 
manuscript  notes,  and  the  decision  was  given  although  the 
Master  oi  the  Rolls  intimated  that  nothing  had  there  been 
done  improperly,  but  only  without  legal  authority.  Docker 
324]  *v.  Somes  (•)  is  a  strong  authority  to  the  same  efifect. 
In  a  case  of  a  similar  kind  arising  in  bankruptcy,  Lord 
Eldon,  by  his  final  reference  to  the  Master,^  in  Grawshay  v. 
Collins  ('),  included  gtock  in  trade  and  its  value,  as  well  as 
the  capital,  in  the  inquiry  to  be  made  as  to  the  use  of  par- 
ticular property  after  a  bankruptcy. 

If  the  will  and  articles  of  partnership  could  not  be  carried 
into  effect  literally,  the  executors  were  not  entitled  to  disre- 
gard them  altogether,  but  were  bound  to  have  a  sale,  and 
then  a  division  of  the  whole  property,  but  could  not  dispose 
of  the  property  according  to  their  own  pleasure:  Cook  v. 
Collingriage  (>  The  classification  of  the  cases  in  which  the 
estate  of  a  deceased  partner  is  entitled  to  participate  in  the 
subsequent  profits  of  a  trade  where  his  capital  has  been  em- 
ployed, is  made  by  the  Master  of  the  Rolls  in  Wedderhurn 
V.  Wedderhurn  ('),  and  the  present  case  falls  clearly  within 
the  third  class  there  described,  for  here  the  surviving  partner 
is  also  the  personal  representative.  And  there  is  no  settled 
rule  as  to  the  proportion  of  profits  to  which  the  estate  of 
the  deceased  partner  may  be  entitleid,  nor  will  the, court, 
limiting  its  amoUnt  within  certain  bounds,  decide  on  such 
proportion  except  after  a  previous  inquiry  as  to  all  the  cir- 
cumstances involved  in  the  matter.  The  mistake  in  the  court 
below  was  in  treating  these  persons  as  purchasers  of  the  tes- 
tator's interest — they  are  to  be  treated  only  as  surviving 
Eartners :  Willett  v.  Blnridford  (").  And  that  is  the  stronger, 
ecause  there  the  executor  had  a  perfect  and  undoubted 

(»)  4  Ves.,  620.  («)  2  Myl.  A  K.,  656. 

(*)  Jac.,  284.  C)  1  Jac.  &  W.,  267,  2T9. 

(8)  16  Ves.,  218.  C)  Jac,  607. 

(*)  1  Jac.  <fe  W.,  122.  O  22  Beav.,  84,  100;  ftee  2  Keen,  722 ; 

(5)  1  Jac.  A  W.,  134,  Reg.  Lib.  A.  1804,  see  4  My.  A  Cr.,  41 ;  8  L.  J.  (Ch.),  177. 

fol.   1185;    and   Reg.   Lib.  A.   1814,  fol.  (»«)  1  Hare,  258;  11  L.  J.  (Ch.),  182. 
497 ;  see  the  note  at  the  end  of  the  report. 
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right  to  carry  on  the  business  and  employ  in  it  the  capital 
of  his  deceased  partner,  while  here  no  such  right  existed. 
Stocken  v.  Dawson  (')  is  another  instance  in  which  an  ||::ec- 
utor  employing  the  fundfe  of  a  deceased  partner  in  the  trade 
was  held  liable  to  account  for  the  pronts,  and  that  was  a 
case  in  which  the  executor  of  the  surviving  partner,  if  he 
did  not  himself  purchase  the  business,  was  authorized  by 
the  will  to  continue  it.  Trams  v.  Milne  (*)  establishes  the 
liability  of  executors  to  account  for  profits  where  they  have 
psed  the  capital  of  the  testator  in  trade,  even  though  no  im- 

E'  ropriety  is  charged  *against  them.  It  is  no  objection  [325 
ere  that  all  the  executors  are  not  partners,  nor  all  the  part- 
ners executors.  In  Flockton  v.  Bunning  (')  all  the  parties 
brought  before  the'  court  were  not  executors  or  trustees,  but 
that  did  not  prevent  the  Vice-Chancellor  from  making  a  de- 
cree against  them  all,  for  thev  knew  the  facts,  and  had 
really  taken  part  in  the  wrongful  act  of  the  executrix,  and 
so  they  had  to  account  for  aU  the  ^profits  that  had  been  made 
in  the  trade  in  which  the  .money  nad  been  improperly  em- 
ployed. And  this  decision  was  sustained  on  appeal  to  the 
Xiords  Justices.  Then  in  lones  v.  Foxall  (*),  where  a  trustee 
had  allowed  the  cestui  que  trust's  money  to  remain  for  a 
long  time  in  a  trading  concern,  though,  before  the  bill  was 
filed,  he  paid  it  with  6  per  cent,  interest,  he  was  held  liable 
to  account,  with  annual  rests,  because  of  the  profit  he  had 
made  with  it  in  trade,  and  to  bear  all  the  costs  of  the  suit. 
So  in  Stroud  v.  Qwyeri^\  though  the  testator  had  there 
given  his  executors  liberty  to  embark  his  capital  in  a  certain 
trade  upon  such  terms  as  they  should  think  fit,  they  were 
held  not  only  liable  to  the  cestui  que  trust  for  the  5  per  cent, 
interest  agreed  on  between  the  partners ;  but,  they  having 
agreed  that  part  of  the  profits  should  be  left  in  the  concern 
as  "additional  capital,"  they  were  held  liable  to  account  for 
the  interest  itself  as  additional  capital  and  not  as  mere  in- 
come. Macdonald  v.  Richardson  (")  and  Townend  v.  Town- 
end{^)  also  show  that  where  the  trustee  has  improperly 
allowed  tJie  cestui  qvs  trusVs  money  to  be  employed  in 
trade  he  must  account  for  the  profits,  and  in  the  latter  of 
these  cases,  there  having  been  a  sum  of  £12,000  directed  to 
be  put  by  for  the  benefit  of  the  daughter,  to  whom  interest 
was  to  be  paid  thereon  for  her  benefit,  but  such  interest 
as  was  not  paid  to  her  was  to  accumulate  with  rests,  it  was 
decreed  to  De  payabhi  as  from  the  date  of  the  intended  accu- 

(»)  9  Beav.,  289;  17  L.  J-  (Ch.),  282.  (»)  28  Beav.,  130. 

(*)  9  Hare,  141 ;  20  L.  J.  (Ch.),  666.  (•)  1  Giff.,  81. 

(3)  Law  Rep.,  8  Cb.  Ap.,  323,  n.  (')  Ibid.,  209. 
(*J  16  Beav.,  888;  21  L.  J.  (Ch.),  725. 
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mulations.  In  making  such  calculations  no  allowance  is  to 
be  made  to  the  trustee  for  performing  the  duty  cast  on  him : 
Freeman  v.  Fairlie  (*).  It  is  clear  here  that  if  these  respon- 
dents had  not  been  partners  in  tlie  trade  they  would  have 
called  in  the  money,  but,  being  partners,  it  was  of  advan- 
tage to  their  business  to  let  the  money  remain  in  the  trade. 
326]  *They  had  therefore  a  direct  benefit  from  their  breach 
of  trust.  As  they  have  thus  derived  a  benefit  from  the  em- 
ployment of  the  money  they  must  account  for  the  profits 
thereby  obtained,  for  it  is  the  settled  principle  of  equity  that 
a  trustee  is  not  to  obtain  a  benefit  for  himself  from  the  use 
of  the  trust  fund,  and  if  he  does  so,  he  commits  a  breach  of 
trust,  and  must  hand  over  what  he  has  obtained,  to  the  ces- 
tui que  trusty  from  the  use  of  whose  money  he  has  ob- 
tained it. 

Then,  with  respect  to  the  erection  of  the  villa,  the  only 
direction  in  the  will  was  to  sell  the  real  estate,  and  the  net 
produce  thereof  was  to  constitute  part  of  the  residue.  In 
no  respect  whatever  had  the  executors  followed  this  direc- 
tion. They  had  not  sold  the  real  estate,  but  had  employed 
part  of  the  personal  estate  to  bmild  upon  it,  and  ^ere  now 
receiving  rent  for  the  house  which  they  had  erected.  This 
was  a  clear  breach  of  trust,  and  an  appropriation  of  the 
money  of  the  testator  not  only  unwarranted  by,  but  in  ac- 
tual contradiction  to  his  direction.  The  trustees  must  be 
treated  as  to  this  as  if  they  had  wasted  the  property,  and 
ought  not  to  be  allowed  it  in  making  up  their  accounts. 

Mr.  Cotton^  Q.C.,  and  Mr.  Fry^  Q.C.  (Mr.  RowcUffe  and 
Mr.  KeTcewich  were  with  them),  for  the  respondents :  The 
general  propositions  of  equity  asserted  by  the  other  side  are 
not  disputed,  nor  are  the  cases  cited  questioned,  but  they 
have  no  application  here.  There  was  here  no  loan  of  the 
testator's  money  which  had  come  to  the  respondents'  hand, 
nor  was  there  any  employment,  by  them,  of  his  money  in 
their  own  trade  or  business,  so  as  to  render  them  liable  to 
account  for  profits.  The  articles  of  partnership  constituted 
a  contract  wnich  the  testator' s  will  did  not  and  could  not 
disregard.  By  those  articles  the' surviving  partners  became 
on  his  death  the  purchasers  of  his  share  of  the  business.  This 
case  much  resembled  that  of  Simpson  v.'  Chapman  ('),  where 
the  characters  of  partner  and  executor  were  utterly. distinct, 
and  no  liability  as  executor  existed  at  all.  The  executors 
here  had  only  to  follow  the  articles  of  partnership  so  far  as 
they  could,  and  they  had  done  so  in  every  way  but  one, 
they  had  not  strictly  required  payment  for  the  testator's 

(»)  3  Mer.,  24.  («)  4  De  G.  M.  &  G.,  154. 
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share  in  the  *way  nor  at  the  time  at  which  they  might  [327 
have  done  so,  for  if  they  had  they  would  have  injured  the 
interests  of  the  appellant  as  well  as  of  the  other  legatees, 
but  they  had  kept  regular  accounts  of  the  business,  and  had 
duly  paid,  or  given  credit  for,  the  interest  at  6  per  cent,  on 
the  capital,  and  had  done  so  with  annual  rests.  In  every 
respect,  except  that  of  formally  calling  in  the  debt,  they  had 
Btnctly  and  accurately  performed  their  ^uty.  That  was  suf- 
ficient :  Coventry  v.  Barclay  (*).  If  accounts  were  taken  it 
would  be  seen  that  the  course  they  had  pursued  had  been 
largely  beneficial  to  the  appellant,  but  there  was  no  ground 
whatever  for  requiring  them  to  render  accounts  in  tne  way 
now  demanded.  There  was  not  a  single  matter  on  which  the 
facts  disclosed  any  reason  for  the  appellant  claiming  to  ask 
relief  from  a  Court  of  Equity.  [The  cases  cited  on  the  other 
side  were  commented  on  for  the  purpose  of  showing  that  they 
did  not  apply  to  the  circumstances  of  this  case.]  The  good 
faith  with  which  the  respondents  had  acted  made  the  princi- 
ple adopted  in  the  case  of  Attorney-Oeneral  v.  Al/ordi^) 
applicable,  not  adversely  but  favorably,  to  the  respondents, 
for  they  had  not  rendered  themselves  in  any  way  liable  to 
this  demand ;  yet  even  there,  where  there  was  undoubtedly 
negligence  (not  at  all  existing  here)  on  the  part  of  the  exec- 
ntor,  as  there  were  no  circumstances  to  lead  to  the  conclusion 
that  the  executor  had  personalljr  made  any  profit,  he  was 
only  charged  with  an  amount  of  interest  which  was  less  than 
the  respondents  here  had  actually  paid,  and  the  court  there 
plainly  indicated  that  such  charges  ought  not  to  be  made 
against  executors  who  had  not  m  any  way  been  guilty  of 
misconduct.  There  was  not  a  pretence  to  charge  misconduct 
here.  There  was  no  such  principle  in  equity  as  that  surviv- 
ing partners  might  not  become  purchasers  from  the  repre- 
sentatives of  a  deceased  partner:  Chambers  v.  Howell {*). 
The  only  question  is  whether  the  transaction  is  a  fair  and 
^onest  one.  Here  the  purchase  was  in  fact  the  result  of  a 
contract  entered  into  by  the  deceased  partner  hiYnself ;  the. 
whole  transaction  was  for  the  benefit  of  the  legatees,  and  the 
bill  ought  to  have  been  dismissed. 

As  to  the  investment  of  the  £1,600  in  the  erection  of  the 
villa  *that  had  been  done  in  the  honest  (and  not  mis-  [328 
taken)  belief  that  the  general  property  would  be  thereby 
benefited,  and  there  was  no  ground  whatever  for  calling  on 
the  court  to  treat  that  as  in  anjr  way  amounting  to  a  breach 
of  trust  or  to  an  act  of  impropriety  in  any  way.  The  amount 
expended  ought  to  be  allowed  in  the  account. 

(»)  8  De  G.  J.  &  S.,  320.  («)  4  De  G.  M.  &  G.,  84S.  (")  11  Beav.,  6. 
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Mr.  Kay  replied. 

The  Lord  Chanckllob  (Lord  Cairns) :  My  Lords,  I  will, 
in  the  lirst  place,  point  out  to  your  Lordships  that  at  the 
close  of  the  opening  of  the  appeal  in  this  case  an  objection 
was  taken  to  one  part  of  the  decision  of  the  Lords  Justices 
which  had  reference  to  a  particular  item  in  the  account  of 
the  executor  connected  witn  the  building  of  a  house  called 
Holly  Lodge.  I  mention  that  first  in  order  to  put  it  aside 
from  the  main  question  in  the  case.  A  proposal  was  made, 
on  the  hearing  before  the  Lords  Justices,  which,  if  accepted 
by  the  appellant,  would  have  given  to  her  everything  wnich 
under  any  circumstances  she  could  have  demanded  from*  the 
executors  with  ref ereuce  to  the  outlay  upon  that  house.  The 
Lord  Justice  James  said:  *'If  the  plain tiflE  presses  it,  the 
trustees  being  willing,  may  be  ordered,  as  between  them  and 
her,  to  take  the  villa  themselves,  as  at  the  price  of  £1,600, 
an4  the  value  of  the  site  as  unbuilt  on,  as  to  which  an  affida- 
vit may  be  produced  to  us."  My  Lords,  it  was  for  the  plain- 
tiff to  ask  for  an  order  t6  that  effect  if  she  had  been  minded 
to  accept  it.  No  such  order  was  asked  for ;  and  inasmuch 
as  itwseems  to  me  that  that  proposal  or  offer  was  the  utmost  to 
which  the  appellant  could  -be  entitled,  this  part  of  the  q»p- 
peal  appears  to  me  altogether  to  fail. 

But,  my  Lords,  the  main  and  much  more  difficult  question 
in  the  case  is  that  which  has  occupied  a  great  deal  of  &rgu- 
ment  at  your  Lordship's  bar.  I  do  not  think  that  that  argu- 
ment is  to  be  regrettea,  because  the  principles  brought  into 
question  in  this  case  are  of  extreme  importance  in  the  admin- 
istration of  the  system  of  equity.  They  are  principles  which, 
so  far  as  they  are  well  founded  and  well  established,  should 
not  be  in  any  way  departed  from  or  weakened.  On  the  other 
329]  hand,  they  ought  not  to  be  strained,  or  ^applied  to 
cases  to  which,  upon  a  just  appreciation  of  the  foundation 
of  the  principles,  they  have  no  real  application. 

My  Lords,  it  is  a  well  settled  rule  of  the  Court  of  Chan- 
cery that  a  trustee  or  an  executor  who  uses  trust-money  in 
trade  must  account  for  the  profits  which  he  makes  by  that  use 
of  it ;  and  I  shall  be  most  careful  not  to  allow  a  word  or  an 
expression  to  fall  from  myself,  and  I  should  much  regret  it  if 
any  word  fell  from  your  Lordships,  which  could  give  rise  to  the 
impression  that  that  old,  well-established,  and  most  whole- 
some doctrine  of  the  Court  of  Equity  was  to  be  in  any  way 
departed  from  or  weakened. 

My  Lords,  with  regard  to  the  application  of  that  principle 
to  partnerships,  I  may  mention  two  very  familiar  examples, 
which  really  will  Jt)e  found  to  be  the  cases  under  wliich 
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almost,  if  not  quite,  all  the  authorities  cited  at  your  Lordships' 
bar  may  be  ranged.  If  a  partner  in  a  trading  firm  dies,  and 
if  he  constitutes  one  or  more  of  his  copartners  his  executors, 
and  if  there  is  nothing  special  in  the  contract  of  copartnership, 
and  if  the  assets  of  the  testator  are  not  withdrawn  from  the 
copartnership,  but  are  left  in  it,  and  no  liquidation  is  arrived 
at,  no  settlement  of  accounts  come  to,  it  is  a  trite  and  famil- 
iar rule  in  the  Court  of  Chancery  to  hold,  that  the  estate  of 
that  testator  is,  to  all  intents  and  purposes,,  entitled  to  the 
benefit  of  a  share  of  the  profits  which  are  made  in  the  trade 
after  his  death.  And,  my  Lords,  if  this  should  happen, 
which  is  the  principle  of  another  class  of  cases,  that  the  part-- 
nership  articles  have  given  the  surviving  partners  an  option 
to  take  to  the  interest  of  the  testator  on  certain  terms,  at  a 
certain  price,  to  be  fixed  by  arrangement  after  the  death  of 
the  testator,  an  option  or  power  which  may  be  accepted  or 
refused,  but  winch  if  accepted  and  acted  upon,  must  be 
acted  upNon  according  to  the  terms  on  which  it  is  given ; 
if  I  say,  in  a  case  of  that  kind,  the  surviving  partners,  or 
one  or  more  of  them,  being  also  executors  of  the  deceased 
partner,  are  found  not  to  have  pursued  exactly  the  terms  of 
the  power  or  option  which  has  been  given,  there  again 
the  power  or  option  to  become  purchasers  of  the  interest  of 
the  testator  after  his  death  falls  to  the  ground,  and  the  part- 
nership remains  an  unliquidated  partnership,  to  a  due  share 
of  the  profits  of  which  the  estate  of  the  testator  will  continue 
to  be  entitled  until  liquidation  actually  takes  place. 

•Passing  from  those  two  classes  of  cases,  let  me  point  [330 
out  to  your  Lordships'  attention  the  facts  of  this  particular 
case,  sd  far  as  it  is  necessary  to  refer  to  them.  The  testator 
was  a  partner  in  a  firm  constituted  in  the  year  1858 ;  and  by 
the  articles  of  partnership  then  agreed  to,  it  was  provided 
that  in  the  event  of  his  death  the  surviving  partners  should 
become  actually  entitled  to  the  whole  of  the  partnership, 
and  of  the  assets  belonging  to  it,  including  the  share  of  the 
testator ;  that  they  should  become  the  purchasers  (for  the 
term  '*  purchase"  is  used  in  the  articles)  of  the  whole  of  the 
interest  of  the  testator  upon  certain  terms  which  are  men- 
tioned in  the  articles.  I  do  not  go  into  those  terms  in  detail, 
because  they  are  fresh  in  youi?  Lordships'  recollection,  but 
the  purport  of  them  is  this,  that  whereas  the  articles  contem- 
plated tnat  a  settlement,  or  stock-taking,  should  take  place 
at  a  certain  period  in  every  year,  it  was  provided  that  the 
result  of  the  stock-taking  of  the  30th  of  June,  which  should 
happen  next  before  the  death  of  the  testator,  should  be  the 
criterion  of  the  amount  of  his  interest  in  the  concern,  that 
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certain  allowances  should  be  made,  by  way  of  interest,  in 
lieu  of  profits  which  might  have  accrued  between  that  time 
of  stock-taking  and  the  time  of  the  testator's  death,  that 
then  for  the  whole  of  the  purchase-money  which  should  be 
payable  in  respect  of  the  interest.of  the  testator  in  the  concern, 
wmch  purdhase-money  was  to  be  ascertained  in  the  waj^  I 
have  mentioned,  promissory  notes  should  be  given,  makmg 
the  purchase-money  payable  by  four  instalments  covering  a 
space  of  two  years,  and  that  a  bond  of  indemnity  should  be 
given  by  the  suiTiving  partners  to  the  representatives  of  the 
testator. 

These  were  the  provisions  of  the  articles ;  and  your  Lord- 
ships, eVen  from  the  statement  I  have  given  of  them,  and 
still  more  if  you  will  refer  to  them  in  detail,  will  observe 
how  carefully  those  articles  are  framed  to  constitute,  on  the 
one  hand  the  relation  of  vendor  and  purchaser  between  the 
estate  of  the  testator  and  the  surviving  partners,  and  on  the 
other  hand  to  exclude  carefully  the  idea  that  there  was  to  be 
any  reckoning  whatever  of  profits,  not  merely  from  the 
day  of  the  death  of  the  testator,  but  from  the  day  of  the 
stock-taking  which  might  occur  next  before  his  death. 

Well  now,  my  Lord^,  what  took  place  was  this :  The  tes- 
tator died  on  the  13th  of  July,  1856.  There  had  been  a 
331]  stock-taking  *for  the  year  1854 ;  but,  as  I  understand 
it,  there  had  not  been  at  the  time  of  the  death  of  the  testator 
what  mighjfc  be  termed  a  concluded  stock- taking  for  the 
30th  of  J  une,  1855.  The  stock  account  for  the  year  end- 
ing the  30th  of  June,  1855,  is  printed;  and  although  it 
does  not  appear  to  have  been  seen  (I  believe  it  is  stated  that 
it  was  not  seen,  and  that  it  could  not  have  been  seen)  by  the 
testator,  yet  it  proceeded  upon  the  footing  of  the  previous 
stock-taking  of  the  year  1854,  and  contains  upon  the  one 
side  of  it  and  upon  the  other  what  were  supposed  to  be 
the  liabilities  and  the  assets  of  the  firm  at  that  time. 

My  Lords,  I  wish  to  say  with  regard  to  this  stock  account, 
that  if  the  case  of  the  appellant  here  (the  plaiiitifl!  in  the 
Court  of  Chancery)  had  been  this — L  do  not  ask  for  the 
profits  made  hy  the  trade  of  the  testator  after  his  death,  but 
1  seek  to  have  it  ascertained  that  the  sum  which  is  contem- 
plated in  the  partnership  articles  as  the  purchase-money  for 
the  interest  of  the  testator  was  properly  adjusted,  and  for 
that  purpose  I  wish  to  have  an  inquiry  whether  the  stock 
account  for  the  year  ended  on  the  30th  of  Jupe,  1855,  is 
properly  described  and  properly  adjusted  by  that  state- 
ment— if,  I  say,  that  had  been  the  case  of  the  plaintiff  in  the 
Court  of  Chancery,  I  could  have  placed  upon  it  a  very  dif- 
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ferent  construction  from  that  which  I  place  upon  the  claim 
made  by  her  bill,  and  there  might  have  been  much  to  say, 
in  my  opinion,  for  a" claim  to  have  an  inq^uiry  limited  to  that 
one  object.  But,  my  Lords,  I  find  nothing  whatever  in  the 
prayer  oT  the  bill,  or  in  the  statements  leading  to  the  prayer, 
pointing  to  this  kind  of  relief.  And  in  point  of  fact,  from 
the  explanation  which  your  Lordships  have  had,  you  will, 
I  think,  readily  perceive  that  there  is  scarcely  any  item  in  the 
whole  of  this  stock  account  on  either  side  which  could  by 
possibility  be  the  subject  of  doubt  or  of  controve^y.  There 
might  be  some  question  as  to  the  propriety  of  allowing  some 
book  debt  of  very  small  amount ;  there  might  be  some  ques- 
tion as  to  the  value  of  some  stock  in  hand,  not  a  considerable 
sum ;  but  as  regards  all  the  other  matters  in  the  account, 
they  are  scarcely  matters  upon  which  any  controversy  could 
arise. 

But  now,  my  Lords,  supposing  the  partnership  contract 
to  be  of  the  character  which  I  have  described,  the  question 
which  naturally  arises,  in  the  first  place,  is  this :  Wnen  the 
testator  died,  *if  he  had  not  constituted  any  of  his  sur-  [332 
viving  partners  his  representatives,  what  would  have  oeen 
the  position  and  what  would  have  been  the  rights  of  the 
various  parties  ?  My  Lords,  I  apprehend  it  to  be  perfectly 
clear  that  in  that  case  the  surviving  partners,  standing  at 
arms'  length  towards  the  representatives  of  the  testator, 
would  have  had  a  right  to  say  that  they  were  purchasers 
under  this  contract,  that  all  the  ordinary  consequences  of 
their  position  as  purchasers  ought  to  follow,  and  ought  to  be 
maintained,  and  that  no  qualification  should  be  engrafted  into 
the  contract  as  to  the  time  of  payment  beyond  either  what 
the  contract  itself  expressed  or  beyond  those  rules  "of  law 
or  of  equity  which  bear  upon  contracts  requiring  payments 
to  be  made  at  certain  specified  times. 

My  Lords,  in  point  of  fact  the  testator  appointed  as  one 
of  his  executors  one  of  his  partners,  Mr.  Henry  Vyse.  I 
apprehend  it  to  have  been  perfectly  clear  that  the  testator 
could  not,  by  appointing  one  of  his  partners  as  his  executor, 
annul  that  partnership  contract  which  he  had*  deliberately 
entered  into.  I  cannot  admit  that  it  was  necessary  for  the 
person  so  appointed  executor  to  disclaim  the  executorship 
m  order  to  save  his  contract.  In  the  view,  at  least,  of  a 
Court  'of  Equity,  I  apprehend  that  the  contract  remained 
in  fuU  vigor,  even  although  there  might,  from  the  peculiar 
position  of  the  executor  as  a  surviving  partner,  be  reasons 
for  watching  narrowly  the  course  which  ne  would  take  with 
regard. to  the  fulfilment  of  the  contract. 
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Now,  my  Lords,  what  the  executors,  including  the  sur- 
viving partner,  did  after  the  death  of  tlie  testator  was  this : 
they  proceeded  upon  the  stock-taking,  to  which  I  have  re- 
ferred, they  opened  an  account  in  their  books  with  the  estate 
of  the  testator,  and  they  carried  to  that  account,  and  placed 
to  the  credit  of  the  estate  of  the  testator,  the  sums  which 
from  time  to  time  they  put  aside  as  representing  the  pay- 
ments which  they  would  have  to  make  in  respect  of  the 
share  of  the  testator  in  the  partnership. '  They  did  not  give 
the  promissory  notes  to  which  I  have  referred ;  and,  if  given, 
those  promissory  notes  obviously  would  have  been  of  no 
legal  value.  They  did  not  give  in  form  the  deed  of  indem- 
nity which  was  stipulated  for  in  the  articles  of  partnership. 
But  both  by  the  ordinary  law  in  such  a  case,  and  by  the 
333]  very  provisions  ot  *the  articles  of  partnership,  they 
would  be  bound,  although  perhaps  not  with  the  stringency 
of  a  deed  under  seal,  to  afford  that  indemnity  to  the  estate 
of  the  testator. 

My  Lords,  one  of  the  nine  children  of  the  testator 
among  whom  his  estate  was  divisible,  the  present  appel- 
lant, Emily  Vyse,  attained  the  age  of  twenty-five,  at  which 
she  was  to  enter  into  possession  of  her  share,  in  the  year 
1869 ;  and  the  present  bill  was  filed  for  the  purpose  of  assert- 
ing her  right  to  an  account  of  the  profits  made  bj  means  of 
the  money  which  ought  to  have  been  paid  in  the  instalments 
to  which  I  have  referred  during  the  two  years  after  the  death 
of  the  testator,  but  no  part  of  which  was  in  point  of  fact 
paid  during  those  two  years.  That  was  the  claim  made  by 
the  bill ;  and  the  profits  which  the  bill  sought  to  have  an 
account  of,  and  to  recover,  were  profits  made  by  the  em- 
ployment of  the  whole  of  that  money  in  the  trade,  and.  not 
merely  that  share  of  the  profits  which  it  might  be  found  had 
been  received  by  the  executor  or  executors  of  the  testator. 
A  decree  was  made  by  the  Vice-Chancellor  Bacon  in  sub- 
stance giving  effect  to  this  claim,  and  that  decree  was  re- 
versed by  the  judgment  of  the  Lords  Justices,  from  which 
the  present  appeal  is  brought  to  your  Lordships'  bar. 

The  first  observation  which  I  have  to  make  to  your  Lord- 
ships upon  this  claim  of  the  appellant  is  this :  I'he  profits, 
as  1  have  said,  which  are  claimed  by  the  appellant  are  the 
whole  of  the  profits  which  may  be  found  to  nave  been  made 
by  the  continuance  in  the  trade  of  the  sum  which  ought  to 
have  been  paid  out  as  the  value  of  the  interest  of  the  testator 
in  the  concern.  The  partners  other  than  the  executor  of  the 
testator  are  not  present  before  the  court,  and  the  effect  of 
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the  claim  and  the  effect  of  the  decree  is  to  make  the  executor 
or  executors  who  are  present  before  the  court  answerable 
not  merely  for  what  they  had  received  themselves,  but  for 
what  the  whole  of  the  partners  in  the  concern  had  received 
since  the  death  of  the  testator. 

My  Lords,  I  am  bound  to  say  that  it  appears  to  me  that 
whenever  a  case  shall  occur  in  which  relief  upon  the  footing 
of  an  account  of  profits  ought  to  be  given,  ii  it  should  ap- 
pear that  the  executors  of  a  deceased  partner,  acting  along 
with  surviving  partners,  have  deliberately  and  without  jus- 
tification employed  the  assets  of  the  testator  in  the  trade  of 
the  partnership,  I  should  *expect  to  find  that  the  Court  [SS't 
of  Chancery  would  be  prepared  to  hold  that  all  partners,  not 
merely  those  who  are  executors  of  the  testator,  but  also  the 
surviving  partners  who  are  not  executors,  would  be  liable 
to  account  for  profits  made  by  the  employment  of  that  which 
to  the  knowledge  of  all  of  them  is  trust  money  which  ought 
not  to  have  been  so  applied.  But,  my  Lords,  1  have  not  heard 
of  any  case,  and  I  have  not  been  able  to  find  any  case — for 
I  put  aside  the  case  of  Brown  v.  De  TastetC)  by  reason  of 
the  great  peculiarity,  of  the  facts  of  that  case — I  repeat,  I  have 
not  been  able  to  find  any  case  where  one  survivmg  partner, 
being  an  executor,  has  been  made  answerable  for  the  whole  of 
the  profits  made  in  the  trade  by  the  employment  of  the  capital 
of  the  testator,  those  profits  being  received  not  merely  by 
the  executor  but  by  other  partners  not  brought  before  the 
court,  nor  subjected  to  any  liability  under  the  decree.  I 
make  that  observation  in  order  that  it  may  not  appear  that 
the  circumstance  has  been  overlooked  in  the  present  case, 
that  no  relief  is  asked  or  granted  against  the  otner  partners. 

But  I  pass  from  that  for  the  purpose  of  making  this  other 
observation.  It  appears  to  me  oeyond  all  doubt  that  thesef 
partnership  articles  constitute  a  contract  in  the  clearest  and 
most  distinct  sense  of  the  term,  a  contract  between  persons 
who  were  entirely  sui  Juris,  and  who  were  able  to  decide 
among  themselves  what  should  be  their  rights  and  in  what 
relations  they  or  their  representatives  should  stand  towards 
•  each  other,  after  their  death.  And  I  read  the  contract,  as  I 
have  already  said,  as  being  a  clear  and  absolute  contract  for 
purchase ;  not  an  optional,  but  a  complete  contract,  binding 
all  parties,  for  the  purchase  of  the  interest  of  the  testator 
on  the  1st  of  July  by  those  partners  of  his  who  might  sur- 
vive him  in  the  concern.  It  is  true  that  the  tenns  of  that 
contract  provided  for  payment  at  certain  intervals.  The 
contract  might  have  been  made  conditional  upon  those  pay- 

(V  Jac,  284. 
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luents  being  made  at  those  particular  times ;  it  might  have 
been  said  that  the  surviving  partners  should  have  a  right 
to  become  proprietors  of  the  whole  of  the  trade^  provided 
they  gave  a  bond,  provided  they  gave  promissory  notes, 

Srovided  the  payments  in  respect  of  the  capital  of  the  tes- 
35]  tator  were  made  at  the  particular  times  indicated.  *But 
the  contract  does  not  fun  in  that  way,  but  it  is  an  absolute 
contract  of  purchase,  containing  stipulations  of  the  ordinary 
kind  for  the  payment  of  the  price.  My  Lords,  I  cannot  read 
those  stipulations  as  to  time  as  being  of  the  essence  of  the 
contract,  and  therefore  I  cannot  admit  that  the  argument  of 
non-payment  ad  diem  of  these  sums  would  of  itself  put  an 
end  to  the  contract. 

But,  my  Lords,  I  proceed  farther  than  that,  for  the  pur- 
pose of  pointing  out  to  your  Lordships  that  when  the  matter 
IS  looked  at  in  this  way  your  Lordships  cannot  but  view 
this  bill  of  the  appellant  as  a  bill  which  is  really  framed  to 
rescind  a  contract,  and  to  turn  that  wjiich  is  a  purchase  of 
the  assets  of  a  concern  into  an  ordinary  liquidation  of  that 
concern,  as  if  there  were  no  contract  at  all.  Then  I  ask, 
against  whom  is  this  rescission  of  the  contract  directed  ?  Is 
it  against  all  the  parties  to  the  contract?  Undoubtedly 
not.  It  is  a  bill  aiming  at  the  rescission  oi  the  contract,  but 
directed  only  against  one  party  to  the  contract,  namely,  the 
executor  ot  the  testator.  No  notice  whatever  is  taken  of 
the  other  parties  to  the  contract,  and  as  to  the  other  parties 
to  the  contract,  the  surviving  partners  who  are  not  execu- 
tors, they  have  a  right  to  say,  and  they  are  left  at  liberty 
by  these  proceedings  to  say,  that  the  contract  continues,  that 
they  are  Dound  by  it,  and  that  they  are  entitled  to  the  ben- 
efit of  it.  The  proceeding  is  a  more  anomalous  one  than 
any  I  ever  recollect.  It  is  a  proceeding  attempting  to 
rescind  a  contract  binding  a  numoer  of  persons,  and  yet  to 
rescind  it  only  as  to  one  out  of  the  several  persons  who  are 
bound  by  it. 

Then  again,  my  Lords,  in  connection  with  this  there  is 
this  question  s  If  the  plaintiff  is  limited,  as  I  apprehend  she 
must  be  Umited,  in  any  icelief  she  may  ask  to  the  surviving  . 
partner  who  is  the  executor  of  the  testator,  what  is  to  be  the 
position  of  the  other  partners  1  The  contract  cannot  be 
rescinded  as  to  them.  There  will  be,  so  far  as  they  are  con- 
cerned, the  interest  running  upon  the  sums  which  represent 
the  purchase-money  of  the  testator's  interest.  And  this 
farther  anomaly  would  arise,  there  would  be  a  reckoning  of 
profits  in  respect  of  the  share  in  the  concern  of  the  executor, 
and  there  would  be  a  reckoning  of  interest  upon  other  parts 
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of  the  principal  sum,  in  respect  of  the  share  in  the  concern 
of  the  surviving  partners,  who  are  not  executors.  My 
♦Lords,  this  really  reduces  the  claim  of  the  appellant  [336 
to  a  simple  absurdity.  It  is  the  universal  practice  oi  the 
court  in  a  case  of  this  kind,  that  if  relief  is  sought,  and  if 
relief  can  be  obtained  on  the  footing  of  an  account  of  profits, 
it  must  be  an  account  of  profits  and  nothing  else,  and  it 
must  be  an  account  of  profits  for  the  whole  period,  and  in, 
respect,  as  it  appears  to  me,  of  the  whole  sum  ;  and  the  mix- 
ture to  which  the  appellant  is  obliged  to  resort,  of  a  claim 
for  profits  and  a  claim  for  interest,  shows  of  itself  how  un- 
tenstble  is  the  proposition  of  the  appellant. ' 

My  Lords,  1  own  I  am  prepared  to  hold  that  mere  delay 
in  the  absence  of  fraud,  in  the  absence  of  a  provision  making 
time  of  the  essence  of  a  contract,  will  not  rescind  a  contract 
such  as  we  find  in  these  arti<5les  of  copartnership,  and,  above 
all,  mere  delay  will  not  have  that  effect  when  the  delay  is 
accounted  for,  as  it  seems  to  me  that  it  can  be  and  is  ac- 
counted for  here,  and  shown  to  have  been  either  necessary 
for  the  realization  of  the  sum  which  had  to  be*  paid,  or,  at 
all  events,  of  very  considerable  benefit  to  both  of  the  parties 
concerned ;  because,  although  I  entirely  agree  with  tne  ob- 
servations that  were  made,  and  I  think  it  is  a  just  inference 
from  the  evidence  in  this  case,  that  it  was  highly  convenient 
for  the  surviving  partners  that  these  payments  should  not 
have  been  made  at  the  time  stipulated  for  in  the  articles  of 

{)artnership,  I  cannot  but  draw  the  conclusion,  from  the 
acts  before  your  Lordships,  that  it  was  also  for  the  real  in- 
terest of  all  the  cestuis  que  trust  that  payment  should  not 
be  forced  at  the  day  actually  stipulated  for.  But,  whether 
it  was  convenient  or  whether  it  was  not  convenient,  it  ap- 
pears to  me  that  the  contract  is  not  rescinded  by  the  delay 
m  the  absence  of  any  circumstances  of  fraud  or  any  special 
circumstances  upon  which  the  rescission  of  the  contract 
could  be  founded.  * 

I,  therefore,  humbly  suggest  to  your  Lordships  that  you 
should  affirm  the  judgment  of  the  Lords  Justices,  and  dis- 
miss, 'With  costs,  the  appeal  in  this  case. 

Lord  Hatherley  :  My  Lords,  in  stating  my  concurrence 
in  the  decision  at  which  my  noble  and  learned  friend  on  the 
woolsack  has  expressed  nis  desire  that  your  Lordships 
should  arrive,  I  shall  conform  most  *reaaily  to  the  [337 
suggestion  he  made,  that  not  one  word  should  fall  from  any 
of  us  tending  to  cast  the  slightest  doubt  upon  the  well  estab- 
lished principle  that  no  trustee  can  be  allowed  to  make  one 
pound  of  advantage  out  of  the  trust  money  which  is  com- 
11  ExN.G    Rkp.  3 
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mitted  to  his  trust,  with  a  view  to  the  profiting  himself  at 
the  expense  of  his  cestui  que  trusty  or  at  the  cost  of  putting 
trust  property  in  jeopardy  in  order  that  he  may  profit  by 
the  use  he  makes  of  it.  1  will  not  say  one  single  word  to 
detract  from  the- somewhat  strong  expressions  used  in  the 
case  of  Piety  v.  Stace  (*),  or  from  tnose  used  in  the  later  case 
of  Docker  v.  Somes  ('),  in  both  which  cases  the  learned 
judges  before  whom  matters  of  this  description  arose  with 
reference  to  the  employment  of  the  money  of  cestuis  que 
trust  in  partnership  or  business  transactions,  have  thought 
it  right,  with  some  degree  of  force  and  vehemence,  almost 
passing  beyond  the  ordinary  bounds  of  judicial  expres- 
sion, to  mark  the  decided  course  that  the  Court  of  Cfhan- 
cery  will  always  take  in  keeping  a  trustee  strictly  in 
bounds  with  regard  to  dealing  with  the  money  committed  to 
his  trust. 

But,  my  Lords,  we  have  in  this  case  circumstances  in 
themselves  of  a  peculiar  character,  and  such  as  I  do  not 
recollect  to  have  met  with  in  any  other  case  brought  before 
our  attention,  among  the  numerous  cases  that  have  been 
cited  at  the  bar.  In  the  very  opening  of  the  case,  I  think 
Mr.  Kay  felt  the  difficulty  of  dealing  with  the  completed 
contract  (executory  only  with  regard  to  certain  details  in 
order  to  carry  it  into  full  effect)  contained  in  the  articles  of 
partnership  for  the  sale  of  the  whole  interest  and  share  of 
any  predeceasing  partner  to  the  surviving  partners.  He  en- 
deavored to  compare  this  case  from  the  first  with  Willett  v. 
Blandford(^\  and  to  represent  it  as  a  case  in  which  an 
option  was  offered  to  the  surviving  partners  to  become  the 
purchasers  of  their  deceased  partner's  share;  and  on  the 
non-compliance  of  the  surviving  partners  with  the  terms  and 
conditions  which  were  expressed  with  reference  to  the  pur- 
chase, he  endeavored  to  argue  that  they  had  declared  tneir 
option  and  had  expressed  their  intention  in  fact  of  not  be- 
coming purchasers,  and  thaf  they  were  to  be  treated  from 
thenceforth  as  merely  in  the  condition  of  ordinary  surviving 
338]  *partners.  And  one  of  those  partners  being  also  him- 
self a  trustee  or  executor  of  the  deceased  partner's  estate, 
he  said  the  case  fell  within  the  simple  rule  enunciated  in 
Piety  V.  Stace  (*),  which  has  bean  adopted  and  followed  in 
so  many  subsequent  cases.     This  was  his  first  difficulty. 

Now,  it  is  quite  plain  from  the  partnership  articles  that 
the  very  circumstance  was  provided  against  which  arose  in 
Cook  V.  ColUngridge  (*)  and  other  cases  of  that  description, 
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and  which  created  so  much  difficulty  in  the  case  of  Craw- 
shay  V.  CoUins  (*),  namely,  the  dealing  with  the  assets  of  a 
deceased  partner,  and  improperly  making  use  of  his  money 
after  his  death,  instead  of  winding  up  the  partnership, 
thereby  occasioning  great  confusion,  necessarily,  in  unravel- 
ling all  the  proceedings  which  during  a  course  of  years  had 
been  taken  by  the  surviving  partners.  I  say  it  is  quite 
plain  from  these  partnership  articles  that  in  order  to  avoid 
that  very  difficulty  the  partners  in  this  case  carefully  stipu- 
lated that  there  should  be  no  question  whatever  of  a  mixture 
of  accounts  on  the  part  of  the  deceased  partner  with  those 
of  the  surviving  partners,  or  the  continuing  partnership ; 
and  they  for  that  purposS,  in  terms  which  1  will  not  now 
read  in  full,  but  which  are  clearly  and  plainly  set  out,  laid 
down  a  complete  method  of  ascertaining  the  share  of  the  de- 
ceased partner,  and  added  an  equally  complete  direction  that 
the  other  partners  should  become  purchasers,  in  so  many 
words,  of  the  share  of  the  deceased  partner,  in  the  manner 
"which  was  therein  mentioned  and  specified. 

That  manner  was  a  very  simple  one,  and  ought  not  I  think 
in  this  case  to  create  any  difficulty  whatever.  It  was  that 
the  share  of  the  deceased  partner  should  be  taken  to  be  that 
which  it  was  found  to  be  on  any  30th  of  June  immediately 
preceding  his  decease,  with  certain  directions  in  case  he 
tthould  die  before  the  30th  of  June,  or  after  that  date,  when 
what  was  to  be  done  was  very  carefully  described.  Taking 
his  share  at  that  rate,  certain  arrangements  were  made  for 
his  having  a  sum,  not  by  way  of  profits  (it  is  carefully  pro- 
vided that  it  should  not  be  in  that  form),  but  a  certain 
amount  of  interest  "in  lieu  of  profits,"  if  he  survived 
the  30th  of  June  by  so  many  months,  and  a  certain  larger 
sura  if  *he  survived  the  30th  of  June  by  so  many  [339 
months  more,  and  so  on.  Every  care  is  taken  to  prevent 
the  necessity  of  having  any  farther  account  whatever  as 
between  the  deceased  partner  and  the  surviving  partners  in 
the  copartnership. 

The  mode  of  ascertaining  a  deceased  partner's  share  being 
that  it  shall  be  taken  as  of  the  value  of  which  it  was  found 
to  be  on  the  30th  of  June  preceding  the  decease,  it  did  so 
happen  in  this  case  that  the  first  30tli  of  June  occurred  in 
the  testatoi-'s  lifetime  (that  was  the  30th  of  June,  1854),  and 
the  account  was  taken  and  entered  in  the  books,  as  I  under- 
stand, in  his  own  handwriting.  It  is  not,  however,  material 
wnetiier  it  was  entered  in  his  own  handwriting  or  not,  it  was 
tnt  red  in  the  books,  though  not  signed  by  the  partners; 

(>)  15  Ves.,  218;  1  Jac.  <&  W.,  267. 
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and  there  can  be  no  doubt  about  his  having  been  bound  by 
that  first  account.  He  died  in  July  of  the  subsequent  year, 
and  the  account  of'  the  30th  of  June  of  that  year  had  not 
been  at  that  moment  made  up  and  entered  in  the  books,  nor 
is  there  any  evidence  that  any  such*  account  had  been  shown 
to  him  or  approved  of  by  him ;  but  according  to  the  evidence 
of  the  executor  who  was  also  a  partner,  Mr.  Henry  Vyse, 
the  preparations  were  made  for  this  account — and  not  only 
were  the  preparations  Inade,  but,  he  says,  the  valuations 
which  were  necessary  took  place— during  the  testator' s  life- 
time ;  at  a  time,  therefore,  before  Mr.  Henry  Vyse  was  in  a 
position  in  which  his  interest  in  the  least  conflicted  with  his 
duty.  He  was  simply  in  the  position  of  a  partner  and 
brother  of  the  testator.  He  says  the  accounts  were  * '  worked 
out"  after  the  testator's  death. 

That  being  so,  my  Lords,  let  us  see  whether  any  difficulty 
could  really  and  seriously  arise  in  an  account  of  that  descrip- 
tion in  the  absence  of  fraud.  When  vou  look  at  the  items 
which  are  contained  in  the  account,  which  is  called  a  sort  of 
balance  sheet,  though  it  is  not  actually  balanced  in  the  paper 
that  was  ^nt  to  the  plaintiff  iipon  her  demand  for  informa- 
tion on  the  subject ;  looking,  i  say,  at  the  liabilities  on  the 
one  side  and  the  assets  on  the  other,  you  will  find  that  there 
are  very  few  matters  indeed  which  required  any  special  val- 
uation or  assessment,  or  appraisement  (the  latter  is  the  word, 
that  has  often  been  used)  with  regard  to  their  amount. 
There  are  the  debts  in  the  ledgers,  £18,623  10^.  Id, ;  all  that 
would  have  to  be  done  with  the  debts  would  be  to  select 
340]  those  *which  were  considered  bad  or  doubtful,  and 
distinguish  them  from  the  total  amount  of  debts,  in  order  to 
estimate  that  particular  asset  properly.  Then  there  is  the 
value  of  certain  premises  where  the  business  was  carried  on, 
which  are  expressly  directed  by  the  articles  never  to  be  put 
at  a  higher  value  than  that  at  which  they  were  entered  in 
the  first  balance  sheet,  and  which  seem  here  to  have  been 
put  at  the  same  value.  Then  there  is  the  New  York  balance, 
£130, 340,  being  in  itself  nearly  half  the  whole  amount  of  the 
assets.  That,  no  doubt,  was  made  out  in  New  York,  and  is 
not  pretended  to  have  be'en  made  out  by  Mr.  Henry  Vyse, 
who  is  executor  here  in  England.  No  doubt  it  is  brought 
over  from  the  New  York  books.  There  is  a  smaller  amount 
of  a  similar  character  from  Prato,  and  then  there  is  "  Stock 
in  hand  £5,622,"  which  is  another  item  that  would  require 
appraisement.  The  debts  and  the  stock  in  hand,  I  think, 
may  be  said  to  be  the  only  items  that  would  require  any- 
thing in  the  way  of  appraisement  or  valuation.    Then  the 
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allowance  on  book  debts  on  the  other  side  is  put  at  £870 ; 
and  there  are  some  jnarks  against  the  following  item  which  I 
suppose  mean  ditto.  If  so,  that  item  means  allowance  for 
chance  or  bad  bills  £308  3^.  Those  two  items  amount  to- 
gether to  £1,178,  which  is  the  total  amount  of  the  two  allow- 
ances in  respect  of  debts. 

It  is  enough  perhaps  to  say,  as  the  noble  and  learned 
Iiord  who  has  preceded  me  has  said,  that  there  is  really  no 
chaUenge  whatever  of  those  accounts  as  being  wrongly  or 
improperly  made  by  Mr.  Vyse,  the  executor,  at  the  time 
when  ne  was  not  executor,  and  when  they  were  entirely,  as 
he  calls  it,  completed  and  "perfectly  worked  out;"  that,  I 
think,  is  his  expression.  There  is  no  such  charge.  There 
is  merely  the  general  va^e  charge  which  one  finds  in  almost 
every  bill  of  this  description,  tnat  if  a  full  account  were 
taken  there  would  be  a  great  deal  more  found  to  be  due. 
Bat  that  is  not  the  way  to  challenge  or  impeach  an  account 
on  the  ^ound  of  irregularity  or  fraud.  Therefore  I  must 
take  this  case  as  being  one  in  which  there  is  not  even  an 
allegation  of  impropriety,  and  the  case  must  rest  solely  on 
the  general  assumption  which  the  Court  of  Chancery  most 
properly  makes,  that  a  man  who  is  acting  in  a  position  in 
which  nis  duty  may  conflict  with  Jiis  interest  is  not  to  be 
allowed  to  say,  "I  did  nothing  wrong;"  but  *the  [341 
court  will  jealously  scrutinize  all  that  he  does,  and  will  take 
care  to  see  that  his  duty  has  been  performed,  in  case  there  is 
any  reasonable  degree  of  doubt  thrown  upon  the  subject. 

fiat,  my  Lords,  in  this  case  there  is  really  no  doubt  what- 
ever. The  agreement  is  for  the  purchase  of  testator' s  interest ; 
and  if  you  compare  this  account  or  balance  sheet  with  the 
balance  sheet  of  the  preceding  year,  it  shows  very  few' items 
which  would  admit  of  anything  like  duty  conflicting  with  in- 
terest in  the  valuation.  And  in  the  absence  of  any  specific 
charge  to  that  effect,  it  is  not  a  case  in  which,  with  items  of  this 
description  and  of  this  magnitude,  the  court  will  take  on 
itself  to  say  that  that  which  was  the  main  object  of  all  the  par- 
ties to  the  partnership  articles  should  be  frustrated  and 
rendered  wholly  inoperative,  because  one  of  the  parties  to  the 
arrangement  has  been  made,  by  another  party,  wno  happened 
to  be  the  predeceasing  partner,  his  executor,  and  has  therefore 
been  placed  in  a  position  of  difficulty  with  regard  to  making 
up  the  accounts.  I  apprehend  that  the  court  can  place  per- 
fect confidence  in  this  account.  It  was  made  up  (as  it  is 
sworn)  on  the  principles  on  which  the  former  account  was 
made  up  during  the  lifetime  of  the  testator ;  and,  as  one 
sees  on  the  very  face  of  it,  there  is  a  very  small  amount  of 


22  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 

1874  Vyse  v.  Foster. 

items  upon  which  there  would  have  arisen  any  possible 
question  if  such  a  question  had  been  raised,  which  it  has 
not  been. 

Now  what  was  the  intent  of  the  articles  ?  It  was  the  sale 
of  the  business  to  the  surviving  partners  in  order  to  preserve 
the  business.  It  was  a  family  business  in  which  the  testator 
had  been  engaged  with  his  brothers,  and,  like  all  the  other 
partners,  was  most  anxious  that  the  business  should  be  pre- 
served, and  that  it  should  not  be  broken  up  or  destroyed. 
Yet  the  argument  urged  upon  us  is  that,  from  the  circum- 
stance of  his  having  made  nis  brother  his  executor,  he  put 
things  in  such  a  position  that  the  whole  arrangement  must 
necessarily  go  off  because  no  valuation  could  be  made.  It 
is  quite  idle  to  deal  farther  with  that  part  of  the  case  as  to 
valuation. 

But  now  comes  the  (Question  with  regard  to  the  monej^not 
having  been  paid  within  two  years,  which  was  the  appointed 
time  for  the  payment  of  the  money  found  to  be  due  to  the 
deceased  partner.  Bearing  in  mind. that  the  manifest  intent 
342]  of  *the  partnership  atricles  is  that  this  shall  be  a  con- 
tinuing business,  and  that  it  shall  not  be  a  business  which 
will  be  put  an  end  to  by  the  death  of  one  of  the  partners, 
but  that  that  partner's  share  shall  be  taken,  for  the  express 
purpose  of  continuing  the  business,  by  the  surviving  part- 
ners ;  bearing  that  in  mind,  I  say,  and  seeing  nothing  what- 
ever upon  the  face  of  the  whole  transaction  which  can  lead 
one  to  infer  that  time  was  of  the  essence  of  the  contract,  we 
have  to  ask  ourselves  whether  the  contract  is  to  be  at  an  end 
if  it  is  not  performed  at  the  time  named,  that  is,  at  the  end 
of  the  two  years.  There  is  nothing  which  would  justify  a 
Court  of  Equity  in  so  holding.  The  effect  of  that  argument 
would  be  simply  to  annihilate  the  contract  on  the  ground  of 
time  being  of  the  essence  of  it,  and  to  say,  True  it  is  we 
could  not  in  any  other  shape,  perhaps,  deprive  you  of  the 

f)rofits  of  the  business,  which  it  was  contracted  and  stipu- 
ated  you  were  to  have,  on  the  decease  of  any  one  of  the 
partners,  upon  paying  his  share — we  could  not  do  that  di- 
rectly— but  because  the  money  was  not  paid  down  ad  diem, 
and  because  the  testator  happens  to  have  made  you  his  ex- 
ecutor, we  will  take  from  you,  with  the  one  hand,  that 
which  the  contract  gives  you,  and  say  that  because  you 
have  allowed  this  money  to  remain  in  your  possession  one 
minute  (as  Lord  Alvanley  expresses  it  in  Piety  v.  Stace  (*) ) 
after  the  time  at  which  it  should  have  been  paid,  you  as 
executor  are  to  be  fixed  with  those  profits  which,  qua  part- 

0)  4  Tea.,  620. 
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ner,  you  would  be  entitled  to  if  time  were  not  of  the  essence 
of  the  contract.  My  Lords,  I  do  not  know  of  any  authority 
which  would  justify  your  Lordships  in  coming  to  that  con- 
clusion, or  in  destroying  this  contract  because  the  precise 
time  for  the  payment  has  not  been  observed. 

My  Lords,  if  there  had  been  any  appeg,rance  whatever  of 
fraud,  or  any  appearance  whatever  of  an  attempt  to  obtain 
undue  advantage  by  the  non-payment  of  the  money  ;  if 
there  had  been  any  appearance  of  the  non-payment  of  the 
money  having  arisen  from  any  other  than  natural  causes, 
and  causes  which  would  have  induced  the  Court  of  Chan- 
cery, if  the  matter  had  been  before  it,  to  say  that  it  was  for 
the  benefit,  not  only  of  those  retaining  the  money,  but  of 
all  parties,  that  time  should  be  given  for  Ihe  farfcher  com- 
pletion of  the  contract,  because  the  realization  of  the 
*assets  was  better  secured  by  the  business  being  car-  [343 
ried  on  in  the  manner  in  which  it  was  carried  on,  regard 
being  had  especially  to  that  considerable  asset,  amountinff 
to  about  £100,000,  which  I  have  referred  to,  as  to  which 
there  is  evidence  that  it  could  not  have  been  got  in  in  any- 
thing like  the  time  specified,  namely,  the  two  years,  then 
the  principle  might  have  been  applied,  and  properly  applied, 
which  has  governed  other  cases  where  executors  have,  for 
their  own  benefit,  retained  money  in  their  possession,  and 
employed  it  for  their  own  business,  at  the  expense  of  their 
cestui  que  trust. 

But  in  this  case,  my  Lords,  I  think,  on  the  one  hand, 
there  is  nothing  which  would  justify  us  in  saying  that  time 
was  so  far  of  the  essence  of  this  contract  that  if  it  is  not  per- 
formed at  the  time  specified  the  contract  should  be  utterly 
broken  and  destro  ved.  And  I  think,  on  the  other  hand, 
there  is  nothing  wnich  shows  us  that  in  so  extending  the 
time  there  has  been  any  attempt  on  the  part  of  the  executor 
to  obtain  an  undue  advantage,  or  to  do  anything  else  except 
to  find  the  best  mode  of  paying  this  heavy  debt,  not  only 
for  the  advantage  of  the  partners  themselves,  but  also  for 
the  advantage  oi  those  persons  who  were  to  be  paid,  and 
who,  in  order  to  obtain  their  money,  as  far  as  they  were 
able,  would  gladly  have  waited  to  have  the  debt  liquidated 
in  the  manner  in  which  it  has  been  liquidated,  which  has 
been  a  very  advantageous  manner  to  the  persons  to  whom 
the  money  was  due,  namely,  by  the  payment  of  the  debt 
with  compound  interest,  tn  the  absence  of  any  such  evi- 
dence of  impropriety  of  conduct  on  the  part  of  the  executor, 
I  apprehend  that  this  is  not  a  case,  my  Lords,  in  which  you 
can  safely  act  on  any  extension  of  the  rule  which  has  been 
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referred  to  ;  and  such  an  extension,  I  apprehend,  it  would 
be,  if  you  were  to  say  that,  simply  in  consequence  of  the 
money  remaining  where  it  was  under  the  original  contract, 
but  beyond  the  period  fixed  by  the  original  contract,  you 
are  thereupon  to  fix  the  consequences  of  the  continuance  of 
the  partnership  upon  the  executor,  and  to  take  from  him 
all  tne  benefit  of  that  contract  which  he  has  entered  into, 
and  which,  so  far  as  we  can  see,  he  has  successfully  caiTied 
into  effect  for  the  benefit  of  all  parties  concerned. 

I  therefore  concur  in  the  conclusion  to  which  my  noble 
344]  and  *learned  friend  on  the  woolsack  has  advised  your 
Lordships  to  come. 

With  regard  to  the  £1,600,  I  think  that  is  placed  out  of 
the  discussion  by  the  oflfer  which  was  made  before  the  Lords 
Justices  and  not  accepted. 

Lord  Selborne:  My  Lords,  the  appellant's  counsel  in 
opening  his  case  did  not  impeach,  in  the  first  instance,  the 
balance  sheet  of  1855  as  having  been  arrived  at  in  an  im- 
jjroper  manner;  but  when  the  respondent's  counsel  men- 
tioned the  fact  that  that  balance  sneet  was  not  completely 
made  but  in  the  testator's  lifetime,  a  doubt  did  at  first  occur 
to  me  whether,  having  regard  to  the  element  of  valuation 
which  was  involved  in  it,  this  might  not  aflfect  the  finality  of 
the  contract  for  the  sale  of  the  testator's  share  in  the  busi- 
ness to  his  copartners  contained  in  the  deed  of  1853.  That 
doubt,  however,  was  in  the  farther  course  of  the  argument 
completely  removed.  It  is  to  be  borne  in  mind  that  the 
valuations  which  entered  into  that  balance  sheet  were  only 
of  particular  items  in  the  general  stock,  taken  inter  socios^ 
and  not  of  the  testator's  interest  as  between  himself  and  his 
copartners  for  the  purpose  of  a  contract  of  purchase. 

The  evidence  as  to  the  time  and  manner  in  which  those 
items  were  valued,  is  that  contained  in  the  statement  of  Mr. 
Henry  Vyse,  the  executor,  who  says:  "The  house  has  ex- 
isted for  about  eighty  vears.  I  joined  it  in  1838.  During 
all  that  time  the  annual  valuation  of  the  partnership  assets 
has  been  carried  out  in  the  same  way.  The  valuation  of 
1856  was  conducted  exactly  in  the  same  way  as  it  had  been 
in  previous  years,  and  in  the  same  way  as  had  been  followed 
by  the  testator  in  his  lifetime.  The  valuation  for  1855  was  a 
regular  and  proper  valuation.  The  actual  valuations  for 
that  year  were  made  in  the  lifetime  of  testator  though  not 
worked  out  before  his  death." 

My  Lords,  this  valuation  was  a  thing  which  it  was  the 
duty  of  the  partners,  according  to  their  partnership  articles, 
to  make  at  tne  time  and  in  the  manner  in  which  it  was  made  ; 
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and  I  think  that,  according  to  the  true  conclusion  to  be 
drawn  from  the  evidence,  it  was  made  at  the  proper  time 
and  in  the  proper  manner  by  one  partner  for  all  the  firm ; 
and  no  error  in  it  being  shown,  or  *suggested,  I  think  [345 
that  consistently  with  sound  principles,  and  with  the  case  of 
Coventry  v.  Barclay  (*),  it  was  sufficiently  made  to  fix  the 
amount  of  the  purchase-money  payable  according  to  the 
terms  of  the  contract. 

That  being  so,  my  Lords,  we  have  to  consider  what  the 
contract  was.     It  was  a  contract  which,  as  to  the  other  partf- 
ners  who  were  not  executors,  gave  them  the  full  rights  of 
purchasers  jointly  with  the  executor,  in  a  manner  which  the 
executor  could  have  no  right  or  power  whatever  to  alter  or 
interfere  with.     They  became  mere  debtors,  and  the  executor 
was  only  joint  debtor  with  them  to  the  testator's  estate  for 
the  purchase-money;   the  whole  business  and  the  whole 
property  becoming  their  own,  and  no  lien  being  by  the  con- 
tract reserved  upon  it  in  favor  of  the  testator's  estate,  at  all 
events  not  specifacally.     That  being  so,  it  appears  to  me  to 
be  quite  impossible,  that,  so  long  as  that  was  a  debt  bearing 
interest  at  5  per  cent,  as  between  the  estate  and  some  of  the 
joint  debtors,  it  could  have  any  other  or  different  character 
as  to  the  other  joint  debtor,  and  unless  the  delay  which 
happened  altered  the  original  relation  of  vendor  and  pur-  . 
chaser,  of  debtor  and  creditor,  resulting  from  the  contract, 
that  original  relation  must  continue,  and  must  continue  as 
to  the  one  partner  who  is  executor,  as  much  as  with  respect 
to  the  others  who  are  not. 

The  question  therefore  realljr  is,  whether  from  mere  delay, 
under  the  circumstances  of  this  case,  in  the  payment  of  the 
debt  your  Lordships  can  infer  either  (as  my  noble  and 
learned  friend  on  the  woolsack  put  it)  rescission  or  repudi- 
ation of  the  contract  of  purchase,  or,  on  the  other  hand  (as 
I  would  put  it),  a  new  contract  of  forbearance,  equivalent  to 
an  agreement  to  lend  the  money  de  novo^  as  if  it  had  been 

Eaid  to  the  executors,  and  then  lent  back  again.  I  am  faF 
"om  saying  that  cases  might  not  be  supposed  in  which  you 
might  come  to  the  one  or  the  other  of  these  two  conclusions : 
but  I  quite  agree  with  what  has  been  said  by  my  noble  and 
learned  friend  on  the  woolsack,  that  from  mere  delay  in  pay- 
ment, under  the  circumstances,  of  such  a  joint  debt  as  this, 
due  from  an  executor  and  strangers  to  the  executorship,  un- 
der a  contract  made  by  the  testator  himself,  you  ought  not 
to  draw  any  such  inference. 
*My  Lords,  the  only  case  which  was  referred  to,  [346 

0)  33  Beav.  1 ;  8  De  G.  J.  A  S.,  320. 
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which,  as  it  appeared  to  me,  involved  circumstances  at  all 
similar  to  these,  was 'the  case  of  Jones  v.  Foxalli^).  What 
was  actually  done  by  the  decree  in  Jones  v.  FoxaU  (*)  pre- 
vents that  case  from  being  an  authority,  as  far  as  the  decree 
goes,  for  the  proposition  for  which  it  was  cited,  because  the 
trustee  there  being  bound  by  the  terms  of  his  trust  to  call  in 
the  debt  at  a  particular  time,  and  being  also  bound,  by  reason 
of  the  infancy  of  the  cestui  que  trusty  to  accumulate  the  in- 
come of  the  trust  fund  for  the  benefit  of  the  infant  plaintiff, 
was  charged  with  compound  intca^est,  which  the  very  exist- 
ence, and  neglect,  of  the  obligation  to  accumulate,  might 
make  perfectly  proper.  It  may,  indeed,  be  inferred,  from 
some  expressions  in  the  judgment,  that  the  late  Master  of 
the  Rolls  did  in  that  case  think  that  there  might  have  been 
a  right  on  the  part  of  the  cestui  ^ue  trust  to  claim  the  profits 
made  by  the  use  of  the  money,  m  the  business  in  which  the 
executor  was  a  partner,  to  the  extent  of  the  executor's  share 
of  those  profits,  if  that  had  appeared  to  be  more  for  the  ad- 
vantage of  the  cestui  que  trust.  My  Lords,  with  very  great 
respect  and  deference  to  that  noble  and  learned  Lord  (if  he 
was  of  that  opinion),  I  am  not  prepared  to  treat  that  dictum 
in  Jones  v.  Foxall  (*)  as  an  authority  which  ought  to  govern 
the  decision  of  the  present  case,  or  of  any  other  case  similar 
in  its  circumstances. 

The  circumstances  of  Jones  v.  Foxall  (^\  as  I  recollect 
them,  were  simply  these :  There  was  a  common  loan  of 
small  amount  by  the  owner  of  the  money  to  certain  bankers, 
at  5  per  cent,  interest,  and  afterwards  a  trust  of  that  debt, 
so  due  from  the  bankers,  was  constituted,  one  of  the  part- 
ners in  the  bank  being  made  the  trustee  ;  and  undoubtedly 
it  became  his  duty,  at  a  certain  time  fixed  by  the  trust  deed, 
to  call  in  the  money,  which  duty  he  did  not  perform.  As 
far  as  the  other  partners  were  concerned,  they  were  not 
treated  as  in  any  way  otherwise  liable,  by  reason  of  what 
had  taken  place,  than  they  had  originally  been  as  mere  debt- 
€rs.  I  cannot  agree  that,  in  those  circumstances,  the  liabil- 
ity of  the  trustee,  who  was  a  partner  in  the  bank,  to  account 
for  profits  ma:de  b;^  the  use  of  this  money  in  the  banking 
business  after  the  time  when  he  ought  to  have  called  it  in, 
347]  could  have  been  established,  *his  copartners  not  being 
liable.  There  was  a  different  ground,  entirely  depending 
upon  the  terms  and  nature  of  the  trust  itself,  on  which  the 
trustee  might  be  (as  he  was)  charged  with  compound  inter- 
est ;  and  it  may  be  that,  independently  of  anything  in  the 
particular  nature  or  terms  of  the  trust,  a  trustee  who  suffers 

(0  15  Bcav.,  388;  21  L.  J.  (Cli.),  725. 
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money,  which  he  ought  to  call  in,  to  be  used  in  a  business 
in  which  he  has  an  interest,  may  be  chargeable  with  com- 
pound interest.  Of  that  I  say  nothing.  But,  my  Lords, 
that  being  the  only  authbrity  cited,  I  must  say  that,  unless 
the  case  can  be  distinguished  on  some  ground,  of  which  I  . 
am  not  at  present  aware,  I  cannot  agree  with  what  seems  to 
have  been  the  view  of  the  Master  of  the  Rolls  on  that  point. 

And,  not  agreeing  with  what  was  there  said,  (if  it  was  in- 
tended to  bear  that  meaning),  I  know  of  no  other  authority 
which  could  be  reasonably  referred  to  in  support  of  the  ar- 
gument of  the  present  appellant. 

My  Lords,  I  entirely  agree  in  other  respects  with  what  has 
JEallen  from  your  Lordships  with  regard  to  this  case. 

Order  appealed  from  affirmed^   and 
appeal  dismissed  with  costs. 

Lords'*  Journals^  14th  July,  1874. 

Solicitor  for  the  appellant :  8,  J.  Robinson. 

Solicitors  for  the  respondents :  Gregory ^  Mowcliffes  &  Co. 

See  notes,  2  Eng.    Rep.,    141 ;  4  Eng.  Rep.,  718,  927;  10  Eng.  Rep., ;  Mat- 

ter  of  Dixon,  post,  p. . 


[Law  Reports,  7  House  of  Lords,  848.] 
July  17,  1874. 

♦The  Liquidators  of  Overend,  Gurnet  &  Co.  [348 
(Limited),  Appellants;  and  The  Liquidators  of  the 
Oriental  Financial  Corporation  (Limited),  Respon-r 
dents  (*). 

Bankers — BiUn — Principal  and  Surely, 

If,  after  a  right  of  action  accrues  to  a  creditor  against  two  or  more  persons,  he  is 
informed  that  one  of  thera  is  a  surety  only,  and,  after  that,  he  gives  time  to  the  prin- 
cipal debtor,  without  the  consent  and  knowledge  of  the  surety,  the  rule  as  to  the  dis- 
chaise  of  the  surety  applies. 

McH.  brought  to  O.  <fe  G.  (a  discount  company)  certain  bills,  which  bore  on  them 
the  acceptances  of  the  F.  Co.  McH.  was  in  fact*^the  agent  of  the  A.  A  G.  W.  Co.  (an 
American  company),  and  he  and  this  American  company  had  obtained  the  accept- 
ances for  their  own  accommodation,  and  on  payment  of  a  commission  in  respect  of 
such  acceptances.  The  bills  were  not  paid,  but  renewed.  McH.  gave  the  O.  A  G. 
Co.  his  own  guarantee  and  that  of  the  American  company  that  these  renewed  bills 
should  be  paid  at  maturity.  These  renewed  bills  were  not  paid.  The  O.  <k  G.  Co. 
gave,  on  the  6th  of  April,'  1866,  notice  of  dishonor  to  all  the  parties*  whose,  names 
were  on  the  bills.  On  the  9th  of  April  the  solicitor  of  the  F.  Co.  gave  full  informa- 
tion to  the  O.  A  G.  Co.  that  McH.  was  the  real  principal  on  the  bills,  which  had 
been  accepted  by  the  F.  Co.  merely  for  his  accommodation.    The  manager  of  the 

(')  Affirming  1  Eng.  Rep.,  478. 
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O.  <&  G.  Go.  said  he  should  see  McH.  in  the  afternoon.  MoH.  afterwards  gave,  as 
collateral  security,  to  the  O.  <&  G.  Co.  bills  to  a  much  larger  amount,  drawn  on  one 
L.  L.,  and  the  0.  &  G.  Co.  entered  into  an  arrangement  with  McH.  not  to  sue  on  the 
old  bills  if  the  bills  on  L.  L.  should  be  paid.  Nothing  farther  was  done  in  the  matter 
for  some  months.  These  last  bills  were  not  paid,  and  the  O.  &  G.  Co.  afterwards 
brought  an  action  against  the  F.  Co.  to  recover  the  amount  of  the  bills  originally 
accepted  by  the  F.  Co.     The  F.  Co.  filed  a  bill  to  restrain  the  action : 

IJeld,  that  under  all  the  circumstances,  the  action  must  be  restrained,  for  that  the 
.0.  <&  G.  Co.,  with  a  knowledge  of  the  real  character  of  the  F.  Co.'s  acceptances,  had 
given  time  to  McH.,  whom  they  knew  to  be  the  real  principal  on  the  bills,  and  had 
60  discharged  the  F.  Co. 

Merely  giving  of  additional  security,  by  a  principal,  will  not  discharge  a  sarety, 
but  if  the  giving  of  such  security  is  really  a  consideration  for  giving  time  to  tte 
principal,  it  will  do  so. 

SembU,  that  to  reserve  a  crecUtor's  right  against  a  surety  there  must  be  a  distinct 
expression  of  intention  to  reserve  it. 

A  promise  to  pay  on  demand  bills,  upon  their  reaching  maturity,  given,  not  upon 
the  face  of  the  bills  themselves,  but  by  a  collateral  writing,  is  binding  to  all  intents 
and  purposes  on  the  giver  of  it. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor 
349]  *Hatherley,  made  in  a  suit  which  the  present  respon- 
dents had  instituted  against  the  present  appellants,  in  order  to 
restrain  these  appellants  from  prosecuting  an  action  at  law 
against  these  respondents  to  recover  the  amount  of  four  bills 
of  exchange,  on  which  the  names  of  the  respondents  ap- 
peared as  acceptors.  The  facts  of  the  case  are  set  forth  in 
detail  in  the  report  in  the  court  below  (*).  The  following  is 
the  summary  oi  them  necessary  for  the  present  report. 

James  McHenry,  who,  it  afterwards  appeared^  was  the 
agent  in  this,  country  for  the  Atlantic  and  Great  Western 
Railway  Company,  had  discount  dealings  with  Overend, 
Gurney  &  Co.,  and  in  June,  1864,  obtained  from  them  dis- 
count for  bills  amounting  to  £10,000,  drawn  by  Leon  Lillo, 
of  Paris,  on  and  accepted  by  the  respon  dents.  These  bills 
formed  part  of  a  series  of  bills  to  a  much  larger  amount, 
which  the  respondents  had  agreed  in  like  manner  to  accept 
on  receiving  a.  commission  of  4  per  cent.  These  bills  were 
not  paid,  but  they  were  from  time  to  time  renewed,  and 
Overend  &  Gurney  took  the  renewals.  On  the  9th  of  Janu- 
ary, 1866,  the  last  renewed  acceptances  of  the  respondents 
fell  due,'  and  McHenry  gave  to  the  respondents  a  check  on 
the  appellants  for  £10,000,  and  the  respondents  then  accepted 
four  bills  of  exchange  for  £2, 000,  £2,000,  £3,000,  and  £3,000. 
These  bills  were  drawn  on  the  respondents,  not  by  the  for- 
mer drawer,  Leon  Lillo,  but  by  Emile  Deschamps,  of  Paris. 

They  were  dated  the  22d  of  January,  1866,  and  were  to 
become  diie  three  months  after  date.  They  were  on  the 
same  day  deposited  by  McHenry  with  the  appellants,  and 
he  gave  the  appellants  a  written  guarantee  in  these  terms : 

(»)  Law  Rep.,  1  Ch.  Ap.,  142. 
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"City  Office,  23  Throgmorton  Street,  E.C. 
.  *' Atlantic  and  Great  Western  Railway, 
"6  Westminster   Chambers,    Victoria   Street, 
Westminster,  S.W. 

"London,  Qth  January,  1866. 
"Messrs.  Overend,  Gurney  &  Co.  (Limited). 

"Gentlemen,— rin  cpnsideration  of  your  agreeing  to  dis- 
count the  bills  of  Emile  Deschamps  on  and  accepted  by  the 
Oriental  Financial  Corporation  (Limited),  for  £10,000,  due 
as  per  list  at  foot,  I  hereby  agree  to  guarantee  and  indem- 
ni^  you  from  all  loss  *that  you  may  incur  by  so  [350 
domg ;  and  in  the  event  of  same  not  being  duly  paid  at  ma- 
turity, I  hereby  engage  to  pay  the  amount  of  said  bills  on 
demand,  and  for  the  aoove-mentioned  consideration,  I  hereby 
give  the  guarantee  of  the  Atlantic  and  Great  Western  Rail- 
way Company  for  the  said  bills  for  the  said  teniis  and  con- 
ditions," &c.     Signed  by  W.  B.  Ford  for  McHenry. 

The  list  of  the  bills  was  then  given.  They  were  all  to  fall 
due  on  the  6th  of  April,  1866. 

In  the  course  of  March,  1866,  McHenry  had  some  inter- 
views with  Messrs.  Birkbeck  and  Henry  Edmund  Gurney 
(managing  the  business  of  Overend,  Gurney  &  Co.  (Limited)), 
with  whom  he  had  other  money  transactions  to  a  large 
amount,  and  he  deposited  with  them  shares  of  the  Atlantic 
and  Great  Western  Railway  Company  to  the  amount  of 
$446,000.  The  agreement  that  was  then  arrived  at  between 
the  parties  was  not  reduced  into  writing,  and  was,  in  this 
suit,  differently  represented  by  Messrs.  Birkbeck  and  Gur- 
ney on  the  one  hand,  and  by  McHenry  on  the  other. 

The  bills  on  coming  to  maturity  on  the  6th  of  April  were 
dishonored.  Notice  of  dishonor  was  given  by  the  appellants 
to  all  the  parties  whose  names  were  on  the  bills,  and  among 
the  rest  to  the  respondents,  whose  names  appeared  as 
acceptors.  On  the  9th  of  April  Mr.  Farmer,  the  solicitor  of 
the  respondents,  called  at  Overend  &  Gurney' s  (Limited) 
Bank,  and  informed  them'  that  the  bills  had  been  accepted 
by  the  Financial  Corporation  for  McHenry' s  accommodation 
and  benefit,  and  must  be  paid  by  him.  The  answer  that 
Mr.  Farmer  received  was  that  the  managing  director  would 
see  Mr.  McHenry  in  the  course  of  the  day. 

On  the  27th  of  April  McHenry  went  to  the  appellants,  who 
were  then  largely  in  advance  to  him,  and  had  a  meeting  with 
Mr.  Birkbeck  and  Mr.  Gurney.  McHenry  delivered  to  them 
bills  to  a  very  considerable  amount,  among  which  were  bills 
on  Lillo  for  £38,000,  and  an  agreement  was  come  to  between 
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the  parties.  What  that  agreement  was,  occasioned  much 
discussion  in  the  cause,  but  the  Lords  in  their  judgments 
adopted  ultimately  the  statement  of  it  as  made  by  Mr.  Birk- 
becK,  which,  as  to  the  four  bills  now  in  question,  was  to  this 
effect:  "That  the  said  four  bills  for  £3,0()0,  £3,000,  £2,000, 
and  £2,000  should  be  held  over  during  the  currency  of  the 
351]  bills  on  Leon  Lillo  for  £38,000  given  as  *aaditional 
security.  The  four  bills  on  the  plaintiffs'  corporation  (*) 
were  then  unpaid  in  the  hands  of  the  defendant  company  ('), 
and  therefore  could  not  be  retired  by  them." 

Both  companies,  the  Overend  &  Gurney  Company  and  the 
Financial  Corporation,  went  into  liquidation.  On  the  29th 
of  October,  1867,  payment  of  these  bills  was  demanded  by 
the  liquidators  of  the  Overend  &  Gurney  Company  from  the 
liquidutors  of  the  Oriental  Financial  Corporation,  but  liability 
on  them  being  denied,  an  action  was  brought  by  the  appel- 
lants in  February,  1868,  to  recover  the  amount.  In  March, 
1868,  the  respondents  filed  a  bill  in  Chancery  to  restrain 
this  action,  on  the  ground  that  they  were  mere  acceptors  for 
accommodation  of  McHenry,  and  that  he  was  the  principal 
debtor  ;  that  notice  of  those  facts  had  been  given  to  Overend 
&  Gurney,  who  by  their  arrangement  with  McHenry  of  the 
27th  of  April,  1866,  made  after  such  notice,  had  in  fact  re- 
leased them  from  all  liability  on  the  bills.  Evidence  was 
taken  on  both  sides,  and  in  June,  1871,  Vice-Chancellor 
Malins  made  a  decree  whereby  the  bill  filed  by  the  liquida- 
tors of  the  Financial  Corporation  was  ordered  to  be  dis- 
missed. On  appeal,  to  Lord  Chancellor  Hatherley,  this 
decree  was  reversed  (').  The  case  was  then  brought  up  to 
this  House. 

Sir  J.  Karsldke^  Q.C.,  and  Mr.  Stewart  Ferrers^  for  the 
appellants:  The  respondents  were  the  acceptors  of  these 
bills,  and  were  therefore  primarily  liable  upon  them.  There 
was  no  proof  whatever  that  they  were  merely  sureties,  and 
there  had  been  nothing  done  which  in  any  way  released 
them  from  their  liability  as  acceptors.  McHenry' s  name 
was  not  upon  any  one  of  the  bills,  so  that  he  was  not  di- 
rectly a  party  to  them.  His  deposit  of  additional  security 
with  the  holaers  of  the  bills  was  nothing  but  the  act  of  one 
who  was,  in  law,  a  stranger  to  the  transaction,  for  the  bene- 
fit of  those  who  were  parties  to  the  bills.  What  he  did 
therefore  could  have  no  effect  on  the  legal  rights  and  liabili- 
ties of  those  whose  names  were  upon  the  bills.     An  agree- 

(')  The  present  respondents.  to   which    the    previous  jud^nent  of 

if)  The  present  appellants.  Vice-Chaucellor  Malins  is  given. 

(*)  Law  Kcp.,  7  Ch.  Ap.,  142,  in  a  note 
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ment  to  take  additional  security  from  Lillo,  and  in  the 
meantime  not  to  sue  on  the  *bills,  was  an  agreement  [352 
for  the  benefit  of  the  acceptors — and  that  was  the  real  char- 
acter of  the  arrangement  of  the  27th  of  April — and  could 
have  no  effect  in  releasing  the  original  acceptors  of  the  bills. 
The  rights  against  the  sureties  were  here  reserved,  and 
where  that  was  done  even  a  release  of  the  principal  would 
not  operate  to  release  the  surety.  The  arrangement  with 
McHenry  was  a  mere  arrangement  for  the  convenience  of  all 
parties,  but  especially  of  the  acceptors.  It  left  things  ex- 
actly as  they  were  before.  Price  v.  Barker  Q)  was  a  much 
stronger  case  than  the  present.  The  creditor  there  gave  to 
the  principal  debtor  a  deed-poll  not  to  sue  him,  but  that 
was  held  not  to  be  a  release  but  only  a  covenant  not  to  sue, 
and  the  creditor  was  held  not  to  be  precluded  from  suing 
the  surety  in  respect  of  breaches  of  a  joint  bond  accruing 
before  the  execution  of  a  deed-poll. 

Even  on  the  assumption  that  McHenry  was  the  -principal 
(though  nothing  on  any  of  the  documents  shows  him  to  be 
so),  there  was  no  arrangement  not  to  sue  him ;  there  was 
merely  an  arrangement  that  if  Lillo' s  bills  were  paid  the 
Financial  Corpoititiori  should  not  be  sued.  That  was  a 
benefit  conferred  on  that  corporation.  Taking  additional 
security,  which  Lillo' s  bills  were,  with  a  view  to  the  relief 
of  that  corporation,  could  not  release  it  from  its  original 
liability. 

There  was  no  real  notice  to  the  appellants  as  to  the  actual 
I)Osition  of  these  parties — on  this  point  McHenry' s  evidence 
was  not  in  accord  with  that  of  M^essrs  Birkbeck  and  Gur- 
ney — but  even  if  there  had  been,  such  notice  being  conveyed 
to  them  long  after  they  had  taken  the  bills,  as  bills  accepted 
by  the  respondents,  they  could  not  have  their  original  rights 
affected  by  it.  The  appellants  were  indorsees  for  value,  and 
even  after  notice  subsequently  given,  might  release  the 
drawer  without  releasing  the' acceptor :  £Jx  parte  Gra- 
ham(^).  The  liability  of  the  acceptors  had  attached,  and 
they  could  not  be  released.  Oakley  v.  Pasheller  {*)  was  not 
in  point,  for  there  the  original  creditor  had  himself,  with  a 
full  knowledge  of  the  facts,  given  time  to  the  original 
debtor.  Nor  could  it  be  properly  argued  that  Oakley  v. 
Pasheller  (')  was  at  all  in  contradiction  to  £Jx  parte  Gra- 
ham (•). 

*Mr.  Cotton^  Q.C.,  and  Mr.  Jason  Smith,  for  the  [353 
respondents :    Anything  which  releases  a  principal  from  his 

0)  4  El.  A  Bl.,  760.  («)  6  De  G.  M.  <b  G.,  366. 

O  4  a.  &  F.,  207  ;  10  Bli.,  548. 
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liability  must  release  his  surety  also.  It  is  said  that  here 
time  was  given  to  the  surety,  and  that  that  did  not  release 
him.  The  fact  is  denied.  The  agreement  not  to  sue  on  the 
original  bills  till  it  was  known  whether  certain  other  bills, 
which  were  in  fact  substituted,  were  paid,  was  an  agreement 
to  give  time  to  the  principals  on  the  first  bills,  and  that 
agreement  was  made  with  McHenry,  and  for  his  benefit,  he 
being  known  at  that  time  to  the  appellants  as  the  real  prin- 
cipal debtor.  This  case  falls  within  the  principle  of  Bel- 
shaw  V.  BusJi{^\  where  the  taking  bills  in  respect  of  a 
simple  contract  aebt  was  held  to  release  the  original  debtor 
on  the  contract,  the  original  creditor  having  indorsed  the 
bills  to  C.  D.,  who,  as  the  holder  of  the  bills,  was  entitled 
to  sue  the  acceptor  of  them.  That  showed  that  the  taking 
a  bill  which  has  time  to  run  is  a  conditional  payment  of  the 
debt  in  respect  of  which  it  is  given,  and  that  was  what  had 
been  done  nere.  The  bills  here  were  not  taken  as  additional 
security,  but  as  something  which  was  to  prevent  pr  delay 
suit  on  the  other.  That  was  therefore  a  discharge  of  the 
surety  on  the  original  bills.  McHenry  was  to  pay  on  his 
guaranteeiif  the  substituted  bills  were  not  paid,  and  on  that 
condition  the  original  bills  were  not  to  be  sued  upon.  That 
was  a  giving  of  time  to  the  principals  on  those  bills,  the  re- 

Eondents  being  at  that  moment  known  to  the  appellants  to 
e  mere  sureties  upon  them.     And  this  agreement  was  made 
without  any  condition  that  could  reserve  the  right  of  the 
surety  against  the  principal. 
Sir  J.  Karslakej  in  reply. 

The  Lord  Chancellor  (Lord  Cairns):  My  Lords,  the 
bills  of  exchange  out  of  which  the  proceedings  in  this  suit 
arose  were  four  in  number,  and  amounted  in  value  to  the 
sum  of  £10,000 ;  and  I  will  ask  your  lordships,  in  the  first 
place,  to  observe  the  position  of  the  persons  who  are  liable 
upon  the  face  of  those  bills  of  exchange.  In  form,  the  bills 
ot  exchange  were  drawn  by  a  person,  apparently  a  native 
354]  of  France,  of  the  *name  of  Deschamps  ;  and  they 
were  drawn  upon,  and  accepted  here  by,  the  Oriental  and 
Financial  Corporation.  The  bills  drawn  and  accepted  in 
this  way,  were  drawn  for  the  purpose  of  being  used  by  a 
gentleman  of  the  name  of  McHenry,  who  was  a  defendant 
m  the  original  suit,  and  who  appears  to  be  the  agent  in  this 
country  lor.  a  railway  company  across  the  Atlantic,  and 
these  bills  were  obviously  drawn,  and  their  acceptance  was 
obtained,  for  the  purpose  of  having  the  bills  used  in  the 

0)  n  C.  B.,  191;  22  L.  J.  (C.P.),  24. 
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financial  axrangements  of  that  transatlantic  railway  com- 
pany. 

My  Lords,  the  bills  so  drawn  and  so  accepted  were  taken 
to  the  firm  of  the  Overend  &  Gurney  Company  for  the  pur- 
pose of  discount,  and  they  were  discounted  by  that  firm ; 
out  at  the  time  of  the  discount,  and  along  with  it,  there  was 
given  bv  McHenry  to  this  firm  a  guarantee,  to  the  wording 
of  which  I  will  now  direct  your  Lordships'  particular  atten- 
tion.    It  is  signed  by  a  Mr.  Ford,  by  procuration,  for  Mc- 
Henry, and  addressed  to  Messrs.  Overend,  Grumey  &  Co. 
It  runs  in  these  words:     ''Gentlemen, — In  consideration  of 
your  agreeing  to  discount  the  drafts  of  Emile  Deschamps 
on,  and  accepted  by,  the  Oriental  Financial  Corporation 
(liimited)  for  £10,000,  due  as  per  list  at  foot,  I  hereoy  agree 
to  guarantee  and  indemnify  you  for  all  loss  that  you  may 
incur  by  so  doing,  and  in  the  event  of  same  not  being  duly 
paid  at  maturity,  I  hereby  engage  to  pay  the  amount  of 
said  bills  on  demand ;  and  for  tne  above-mentioned  con- 
sideration I  hereby  give  the  guarantee  of  '  The  Atlantic  and 
Great  Western  Railway  Company '  for  the  said  bills  for  the 
said  terms  and  conditions."     This  guarantee  Vas,  as  I  have 
stated,  given  to  Overend,  Gurney  k  Co.  upon  the  occasion 
of  the  discounting  of  the  bills. 

Now  I  will  assume,  for  it  is  stated  by  the  directors  of 
Overend,  Garney  &  Co.  positively,  and  it  is  not  denied,  that 
in  January,  1866,  the  time  of  the  discounting  of  the  bills, 
they  were  not  aware  of  any  relationship  between  the  .par- 
ties to  the  bills  and  McHenry  which  would  impart  to  them 
the  knowledge  of  McHenry  being  the  principal,  and  the  Fi- 
nancial Corporation  Company  being  the  surety.  But,  in 
point  of  fact,  your  Lordships  find  that  that  was  the  relation- 
ship between  the  parties.  The  giving  of  these  bills  of  ex- 
change, the  drawing  of  them,  and  the  acceptance  of  them, 
were  for  the  benefit  of  McHenry  and  his  principals.  Mc- 
Henry was  *bound  to  provide  the  funds  for  the  pay-  [355 
ment  of  the  bills  as  between  himself  and  the  acceptors ;  and 
the  relationship  of  principal  and  surety  plainly  existed  be- 
tween the  parties. 

That  being  the  position  of  the  parties,  the  bills  of  ex- 
change became  due  on  the  6th  of  April,  1866,  and  they  were 
not  paid  at  maturity.  Notice  of  the  fact  was  given  to  all 
the  parties  concerned:  it  was  given  to  McHenry,  it  was 
given  to  the  drawer,  and  it  was  given  also,  altliough  that 
perhaps  was  unnecessary,  to  the  acceptors.  That  notice 
was  given  apparently  about  the  9th  of  April,  and  I  find  that 
on  the  9th  of  April  the  persons  constituting  the  Oriental  Fi- 
ll Eng.  Kep.  5 
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nancial  Corporation  informed  Overend  &  Grurney  of  the  ex- 
act position  in  which  they  stood  as  to  McHenry.  I  will 
direct  your  lordships'  atteixtion  to  the  evidence  on  that 
point,  because  it  is  given  in  one  affidavit,  and  is  not  the  sub- 

Iect  of  any  contradiction  or  of  any  dispute.  Parmer,  in. 
lis  affidavit,  says :  ' '  On  the  9th  of  April  I  called  at  the 
place  of  business  of  Overend  &  Gurney ;  I  sawi  one  of  the 
mana^ng  directors  (whom  I  believe  to  be  Mr.  Birkbeck), 
and  alter  stating  to  him  that  certain  bills,  namelj^  the  bills 
in  question,  bearing  the  acceptance  of  the  plaintiffs  in  the 
cause,  in  respect  of  which  Overend,  Gurney  &  Co.  had 
claimed  payment  from  the  plaintiffs,  were  accepted  by  the 

Klaintiffs  merely  for  the  benefit  and  accommodation  of 
[cHenrv,  and  that  such  bills  ought  to  have  been  paid  or 
provided  for  by  him  at  maturity,  and  referred  the  defend- 
ants, the  company,  to  him  witn  respect  to  the  payment  of 
the  said  bills  of  exchange,  and  the  managing  director  in- 
formed me  in  reply  that  he  should  probably  see  McHenry 
in  the  course  of  the  afternoon  of  the  same  day."  There- 
fore, my  Lords,  at  that  time,  which  was  three  days  after  the 
maturity  of  the  bills,  Overend,  Gurney  &  Co.  were  distinctly 
and  clearly  informed  that,  upon  and  in  respect  of  these  bills, 
the  Financial  Corporation  stood  in  the  situation  of  surety 
only,  and  that  the  person  primarily  liable  to  provide  for  the 
bills  was  McHenry. 

But  your  Lordships  will  observe  that  it  was  not  merely  a 
formal  intimation  oi  this  kind  which  was  ^ven  to  Overend, 
Gurney  &  Co.  It  was  an  intimation  which  was  accepted 
and  acted  upon  by  them,  because  the  managing  director 
stated  that  he  intended  to  see  McHenry  on  tne  same  day 
356]  upon  the  subject ;  and  your  Lordsnips  *have  it  in  evi- 
dence that  from  that  day,  the  9th  of  April,  1866,  until  the 
6th  of  November,  1867,  no  application  whatever  on  the  sub- 
ject of  these  bills  was  made  to  the  Financial  Corporation. 
Overend,  Guniey  &  Co.  seem  to  have  thoroughly  under- 
stood the  position  in  which  McHenry  stood  towards  the 
Financial  Corporation,  as  the  person  wno  was  bound  to  pro- 
vide for  the  payment  of  the  buls. 

Now,  my  Lords,  that  relationship  having  existed  between 
the  parties,  and  having  thus  been  clearly  brought  to  the  no- 
tice of  Overend,  Gurney  &  Co.,  your  Lordships  will,  I  think, 
find  that  the  decision  of  this  case  will  turn  upon  a  very- 
short  examination  of  certain  facts  which  took  place  upon  a 
subsequent  day,  the  27th  of  April,  1866.  On  that  day  there 
was  a  meeting  between  Mr.  McHenry  and  two  of  the  direc- 
tors of  Overend,  Gurney  &  Co.,  Mr.  Gurney  and  Mr,  Birk- 
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beck ;  there  was  apparently  no  person  else  at  the  meeting. 
The  evidence  whicn  is  given  by  Mr.  McHenry  upon  the  sub- 
ject of  what  passed  at  that  meeting,  whether  from  confusion 
of  mind  or  from  want  of  memory,  is  so  vague,  and  ob- 
viously so  inaccurate,  that  I  think  both  parties  at  your 
liordships'  bar  agreed  in  placing  no  reliance  upon  it ;  and  it 
is  clearly  evidence  whicn  cannot  be  accepted  as  a  correct 
njirrative  of  what  took  place.  On  the  other  hand,  the  evi- 
dence of  the  two  directors  of  Overend,  Gurney  &  Co.  is 
completely  consistent  in  all  its  parts,  and  the  appellants  at 
your  Lordships'  bar  must  of  course  have  their  case  judged, 
and,  indeed,  are  content  to  have  their  case  judged  by  the 
statement  that  those  two  gentlemen  give  as  to  what  took 
place  upon  the  day  in  question.  . 

Now  what  is  stated  by  these  gentlemen  may  be  taken 
from  the  aflSdavit  of  one  of  them,  the  affidavit  oi  Mr.  Birk- 
beck,  who  says :  * '  I  deny  the  following  statement  contained 
in  the  10th  paragraph  of"  McHenry' s  answer,  "namely 
that 'it  was  also  agreed  between  me'  (meaning  McHenry) 
*and  the  managing  directors,  that  in  consideration  of  such 
deposit  the  defendants  should  retire  the  four  bills  of  ex- 
change for  £3,000,^3,000,  £2,000  and  £2,000  accepted  by  the 
plaintiffs  as  aforesaid,  and  also  (to  the  best  of  my  recollec- 
tion and  belief)  the  acceptance  for  £3,000  re- discounted  by 
the  defendants,  the  company,  for  the  Joint  Stock  Discount 
Company  as  aforesaid,'  or  that  it  was  agreed  between  James 
McHenry  and  me  this  deponent  to  any  such  or  the  like 
effect."  Your  Lordships  will*observe  that  Mr.  Birk-  [357 
beck  denies  a  statement  which  had  been  made  by  McHenry, 
and  then  he  replaces  that  statement  by  his  own  narrative  of 
what  was  done.  He  says :  ''I  say  that  the  agreement  was 
that  the  said  four  bills  for  £3,000,  £3,000,  £2,000  and  £2,000 
should  be  held  over  during  the  currency  of  the  said  bills 
on  L6on  Lillo  for  £38,000  ffiven  as  additional  security." 
Now  it  is  admitted  upon  aU  sides  that  on  this  day  there 
were  given  to  Overena,  Gurney  &  Co.  by  McHenry  these 
bills  of  L6on  Lillo  for  the  amount  of  £38,000.  Those  bills 
were  drawn  by  L6on  Lillo,  but  not  accepted.  And  it  is  also 
admitted  that  certain  other  arrangements  were  made  at  the 
same  time  which  resulted  in  a  part  payment  of  the  demand 
which  Overend,  Gurney  &  Co.  had  against  McHenry. 

And,  my  Lords,  I  cannot  do  better  than  read,  in  connec- 
tion with  this  affidavit  which  I  have  last  read,  another  state- 
ment from  the  same  gentleman,  Mr.  Birkbeck,  joining  in 
that  relation  with  Mr.  Gurney.  On  the  27th  of  April,  1866, 
McHenry  *' being  unable  to  take  up  the  last-mentioned  bills 
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as  well  as  others  which  the  dufendants  held  unpaid,  pro- 
posed to  ua  that  the  defendant  company  should  diaconnt 
£6,000  acceptances  of  Bailey  Brothers,  due  on  the  12th  of 
August,  1866,  asainst  which  they  had  made  an  advance  of 
£5,000,  and  apply  the  margin  of  £1.000  towards  payment  of 
the  said  bills  for  £2,000,  £2,000,  £3,000  and  £3,000 ;  and  he 
gave  to  us,  on  behalf  of  tlie  defendant  company,  drafts 
drawn  by  L^n  Lillo  upon  the  Bank  of  London,"  but  not 
then  accepted,  for  the  balance. 

Therefore,  what  your  Lordships  find  is  that  the  sum  pf 
£1,000  was  applied,  as  far  as  it  would  go,  in  part  payment, 
and  these  Lino  drafts  were  giveu  for  the  balance.  The  ex- 
planation of  the  giving  of  those  drafts,  and  the  narrative  of 
what  accompanied  the  giving  of  them,  is  to  be  found  in  the 
second  affidavit  of  Mr.  Birkbeck,  which  I  read  first:  "the 
agreement  was  that  the  said  four  bills,"  for  the  £10,000, 
"should  be  held  over  during  the  currency  of  said  bills  on 
L6on  Lillo  for  £38,000given  aa  additional  security."  Now, 
my  Lords,  what  is  the  meaning  of  these  words  which  really 
must  be  taken  as  the  narrative,  agreed  between  the  parties, 
of  what  took  place !  AVhat  is  the  meaning  of  the  words,  it 
was  agreed  that  the  £10,000  bills  "  should  oe  held  over  dur- 
358]  ing  the  currency  ,*of  the  bills  on  L^on  Lillo  for 
£38,000  )"  If  those  words  mean  that  theagreement  between 
McHenry  and  Overend,  Gurney  &  Co.  was  that  the  bills  for 
£10,000  should  not  be  put  in  suit  as  against  the  parties  to 
the  bills,  namely  the  acceptors  and  the  drawer,  but  that 
Overend,  Gurney  &  Co.  should  be  left  perfectly  free  to  pro- 
ceed against  McHenry  upon  his  guarantee,  then  I  should  be 
decidedly  of  opinion  that  there  was  nothing  in  an  agreement 
of  that  kind  which  in  any  way  discharged  the  sureties  for 
the  debt,  but  that  the  creditor  remaining  at  liberty  to  sne 
the  principal  debtor,  there  was  nothing  in  the  transaction  of 
which  the  sureties  could  complain.  But,  on  the  other  hand, 
if  the  meaning  of  these  words  is  that  the  agreement  was  that 
no  proceeding  should  be  taken  either  upon  the  bills  or  upon 
the  guarantee  given  for  the  payment  of  the  bills,  then  it  ap- 
pears to  me  that  the  agreement  would  be  one  entered  into  to 
sue  neither  principal  nor  surety,  but  entered  into  at  the  in- 
stance not  of  the  surety  but  of  the  principal,  and  was  there- 
fore one  that  would  be  open  to  all  the  vice  of  an  agreement 
to  give  time  to  the  principal  debtor. 

I  must,  my  Lords,  repeat,  what  is  the  meaning  of  these 
words  ?  In  point  of  fact,  the  names  upon  the  bills  of  ex- 
change no  doubt  were  the  names  only  of  the  drawer  and  of 
the  acceptors ;   but,  as  I  have  just  now  observed  to  your 
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Iiordships,  there  cannot  be  a  doubt  that  these  bills  were  dis- 
counted by  Overend,  Gurnejr  &  Co.  not  merely  upon  the 
faith  of  the  names  upon  the  bills,  of  the  drawer  and  the  ac- 
ceptors, but  upon  the  faith  of  that  guarantee  which  I  have 
already  read.  For  if  not,  for  what  purpose  was  that  guaran- 
tee given,  and  what  is  the  stipulation  in  that  guarantee,  ''I 
agree  to  indemnify  vou  for  all  the  loss  that  you  may  incur 
by  discounting  the  bills,  and,  in  the  event  or  the  same  not 
being  duly  paid  at  maturity,  I  engage  to  pay  the  amount  of 
the  bills  on  demand"?  My  Lords,  to  all  intents  and  pur- 
poses, as  regarded  Overend  &  Gumey,  McHenry  was  ex- 
actly in  the  same  position  as  to  those  bills  as  if  his  name 
liad  been  found  upon  the  bills  as  a  party  to  them.  He  had 
promised  to  pay  them  on  demand  when  they  had  reached 
maturity.  Although  he  had  given  that  promise  not  upon 
the  face  of  the  bills  but  upon  a  collateral  writing,  to  all  in- 
tents and  purposes  he  was  bound  by  whatever  might  be  the 
fate  of  the  bills. 

*I  therefore  repeat  that,  when  your  Lordships  find  [359 
that  the  agreement  which,  it  is  admitted,  was  come  to,  not 
at  the  instance  of  the  sureties  of  the  bills,  not  at  the  instance 
of  the  Financial  Corporation,  nor  of  Deschamps,  but  at  the 
instance  of  McHenry,  and  that  during  this  long  period  of 
eighteen  months  to  which  I  have  referred  the  sureties  were 
taking  jxo  steps  to  shelter  themselves  from  proceedings  un- 
der the  bills,  but  the  only  person  who  was  taking  proceed- 
ings to  prevent  the  bills  being  put  in  suit  was  McHenry,  and 
that  there  was  obviously  an  important  end  to  be  gained  by 
McHenry,  just  as  much  with  regard  to  himself  as  with  re- 
gard to  the  parties  to  the  bills,  namely,  that  the  transatlan- 
tic railway  company  should  not  have  its  credit  endangered 
by  proceedings  Deing  taken  against  him,  its  agent ;  when,  I 
say,  your  Lordships  consider  those  circumstances,  it  ap- 
j)ears  to  me  that  you  cannot  do  otherwise  than  arrive  at  tne 
conclusion  that  the  agreement,  which  clearly  was  every- 
thing to  him,  that  the  bills  should  be  held  over  during  tne 
currency  of  the  bills  of  Leon  Lillo,  was  an  agreement  that 
no  proceedings  should  be  taken  in  respect  of  those  •bills 
either  against  McHenry  or  against  the  Financial  Corporation 
Company. 

And,  my  Lords,  I  venture  to  think  that  if,  after  that  agree- 
ment was  entered  into,  any  proceedings  had  been  taken 
against  McHenry  upon  the  guarantee,  it  would  clearly  have 
been  open  to  McHenry  to  defend  himself  against  any  such 
proceedinffs  by  alleging  (whether  he  would  do  it  in  the  shape 
of  a  legal  plea  or  an  equitable  plea,  by  a  defence  in  a 
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court  of  law  or  by  proceedings  in  a  court  of  equity,  it  is  un- 
necessary to  consider)  that,  where^is  tlie  guarantee  was  a 
guarantee  that  he  would  pay  the  amount  of  the  bills  on  de- 
mand when  the  bills  reacned  maturity,  the  holders  of  those 
bills  had,  at  his  instance,  agreed  to  defer  taking  any  pro- 
ceedings upon  them,  and  had  agreed  that  the  bills  should  be 
held  over  during  the  currency  of  the  L6on  Lillo  bills.  My 
Lords,  I  need  not  point  out  to  your  Lordships  that  that  was 
a  perfectly  valid  agreement,  it  was  an  agreement  for  good 
and  valuable  consideration,  and  the  only  question  which 
can  arise  is  as  to  the  construction  of  those  words  to  which  I 
have  referred.  In  my  opinion,  the  agreement  to  hold  over 
the  bills  had  the  effect  oi  protecting  during  the  continuance 
360]  of  that  agreement  both  the  parties  *whose  names  were 
on  the  bills,  and  also  McHenry  himself,  from  any  pro- 
ceedings. 

Now,  my  Lords,  it  is  said  that  this  case  was  not  suffi- 
cientlv  alleged  in  the  pleadings.  It  appears  to  me  that  it 
was  the  supposition  of  the  plaintiffs,  when  the  bill  was  first 
filed,  that  the  effect  of  what  was  done  on  the,  27th  of  April 
was  at  once  to  put  an  end  to  the  £10,000  bills  by  an  arrange- 
ment under  which  the  Lillo  bills,  and  other  securities,  were 
accepted  as  payment.  It  was  found  out,  as  the  suit  pro- 
ceeded, that  that  was  not  the  view  taken  by  Overend,  Grur- 
ney  &  Co.,  although  it  was  the  view  of  McHeniy  as  to  what 
took  place  on  the  27th  of  April.  On  the  other  hand.  Over- 
end,  Gurney  &  Co.,  through  their  directors,  alleged  that 
what  took  place  was  not  an  agreement  to  terminate  the  bills, 
or  to  pay  tne  bills,  but  an  agreemenf  to  hold  over  the  bills 
in  the  way  I  have  described.  Thereupon  the  bill  was 
amended  in  a  manner  which,  although  it  may  be  criticised 
as  somewhat  curt  and  bare  in  the  allegation,  is,  as  it  appears 
to  me,  suflBicient  for  the  purpose  in  view.  "The  plaintiffs 
charge  that  even  if  the  agreement  was  such  as  the  defen- 
dants, the  company"  (that  is,  Overend,  Gurney  &  Co.), 
''allege,  the  defendants,  the  company,  at  the  time  they 
made  the  same,  well  knew  that  the  plaintiffs  were  sureties 
only*  for  James  McHenry,  and  that  the  defendants,  the  com- 
pany, by  giving  time  to  James  McHenry  without  their  priv- 
ity or  consent  for  the  payment  of  the  said  bills  of  exchange, 
have  released  the  plaintiffs  from  all  liability  to  pay  the 
same." 

Then,  my  Lords,  it  was  said  that  the  knowledge  that  the 
Financial  Corporation  was  surety  was  not  obtained  by  Over- 
end,  Gurney  &  Co.  until  after  the  bills  became  due  ;  and  in- 
asmuch as  the  contract  arising  out  of  and  connected  with 
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the  bills  was  made  before  Overend,  Gurney  &  Co.  had  any 
knowledge  of  that  suretyship,  their  rights  and  their  powers 
of  proceeding  under  that  contract  ought  not  to  be  interfered 
with  in  consequence  of  knowledge  subsequently  obtained. 
My  Lords,  it  appears  to  me  that  after  the  case  which  was  re- 
ferred to  at  the  bar,  decided  hy  your  Lordships'  House, 
that  of  Oakley  v.  PasJieller  (*),  it  is  impossible  to  contend,  if 
after  a  right  of  action  accrues  to  a  creditor  against  two  or 
more  persons,  he  is  informed  that  one  of  them  is  a  surety 
*only,  and  after  that  he  gives  time  to  the  principal  [361 
debtor  without  the  consent  and  knowledge  of  the  surety, 
that  under  those  circumstances  the  rule  as  to  the  discharge 
of  the  surety  does  not  apply. 

My  Lords,  it  was  then  said  that  at  all  events  you  must  read 
the  statement  made  by  Mr.  Birkbeck  as  to  the  agreement 
that  was  come  to,  as  if  it  implied  that  all  the  rights  were  re- 
served by  the  agreement  against  the  surety ;  and  that,  inas- 
much as  the  words  with  regard  to  the  Lillo  bills  are  that  they 
were  given  '*  as  additional  security,"  the  giving  of  additional. 
Becuiity  does  not  discharge  in  any  way  the  surety. 

My  Lords,  it  is  quite  true  that  the  giving  of  additional  se- 
curity will  not  of  itself  discharge  a  surety ;  but  if  the  addi- 
tional security  is  given  upon  a  contract  to  give  time,  in  con- 
sideration of  this  giving  of  the  additional  security,  then  time 
given  under  those  circumstances,  apart  from  the  consent  of 
the  surety,  is  a  discharge  of  the  liability  of  the  surety.  I 
cannot  find  in  the  words  which  I  have  read  any  reservation 
of  right  whatever  as  against  the  surety.  If  I  am  right  in  the 
construction  which  I  have  put  upon  it,  it  is  a  voluntary 
agreement  entered  into  with  McHenry  to  sue  no  person  at 
all  for  the  period  of  time  mentioned.  If  that  is  so,  it  is  an 
agreement  not  to  sue  the  surety,  and  there  is  no  reservation 
of  right  as  against  that  surety. 

My  Lords,  I  certq.inly  think  that  the  conclusion  at  which 
the  late  Lord  Chancellor  arrived  in  this  case  is  entirely  cor- 
rect, and  I  therefore  submit  to  your  Lordships  that  tue  ap- 
peal should  be  dismissed  with  costs. 

Lord  Chelmsford  :  My  Lords,  the  only  question  in  this 
case  is  one  entu-ely  of  fact,  which  is  whether  the  agreement 
by  Overend,  Grurney  &  Co.,  with  Mr.  McHenry  to  hold  over 
the  bills  upon  which  he  was  th6  principal,  and  the  respon- 
dents the  sureties,  during  the  currency  of  the  bills  drawn 
by  Lillo,  involve  a  giving  of  time  to  the  principal.  The 
agreement  is  proved  by  Mr.  Birkbeck,  one  of  the  appellants, 
who  states  that  the  agreement  was  that  the  four  bills  should 

0)  4  Cl.  <t  F.,  207. 
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be  held  over  during  the  currencj^  of  the  said  bills  on  L6011 
Lillo  for  £38,000  given  as  additional  security.  During  the 
362]  course  of  the  *argument  I  certainly  entertained  very 
great  doubt  as  to  what  was  the  construction  of  this  agree- 
ment ;  but,  upon  consideration,  I  am  disposed  to  agree  with, 
the  view  which  has  been  taken  by  my  noble  and  learned 
friend  on  the  woolsack,  that  it  amounted  to  this,  that  they" 
would  not,  during  the  currency  of  Lillo' s  bills,  place  Mc- 
Henry  in  the  position  of  being  sued.  That  bein^  so,  it  is 
quite  clear  that  it  was  a  giving  time  to  the  principal ;  and 
upon  this  short  ground  I  agree  with  my  noble  and  learned 
friend  that  the  decree  of  the  Lord  Chancellor  ought  to  be 
affirmed. 

Lord  O-  Hag  an  :  I  can  add  nothing  material  to  the  reason- 
ing by  which  my  noble  and  learned  friend  on  the  woolsack 
has  sustained  an  opinion  with  which  I  concur.  The  question 
is  a  short  and  clear  one.  It  is  a  question  as  to  the  construc- 
tion of  a  contract  contained  in  a  very  few  words,  and  is  pre- 
sented to  us  without  any  obscurity  arising  from  a  conflict  of 
evidence.  It  seems  to  me  a  case  without  difficulty  in "  law, 
or  doubt  as  to  facts. 

The  matter  stands  simply  thus :  Mr.  McHenry,  the  person 
who  entered  into  the  contract,  had  an  interest  in  it,  either  on 
his  own  account  or  for  those  whom  he  represented — the  At- 
lantic and  Great  Western  Railway  Company.  He  came  to 
make  the  contract  and  to  settle  its  terms,  and  by  him  it  was 
made  accordingly.  In  entering  into  that  "contract  he  pro- 
cured the  making  of  it  for  good  consideration.  He  gave  ad- 
ditional security,  and  upon  his  giving  it,  the  parties  with 
whom  he  dealt  agreed  tnat  they  would  not,  for  a  certain 

f)eriod,  sue  upon  the  bills  which  were  at  that  time  in  circu- 
ation  and  in  their  hands.  I  think  it  clear,  under  such  cir- 
cumstances, that  the  agreement  was  not  to  have  a  merely 
limited  effect,  protecting  only  the  persons  who  had  become 
sureties,  but  that  according  to  the  intention  of  the  parties  it 
was  to  suspend  all  action  upon  the  bills,  or  in  relation  to 
them,  directly  or  indirectly,  ipr  the  period  during  which  it 
was  to  operate. 

Such  being,  as  I  conceive,  the  meaning  of  the  contract,  it 
seems  to  me  that  it  would  have  been  a  complete  breach  of  it 
between  Overend,  Grurney  4&  Co.  and  Mr.  McHenry,  if,  during 
the  period  of  the  currency  of  the  bills  held  by  the  plaintiffs, 
363]  they  had  taken  any  *step  whatever  for  the  purpose 
of  obtaining  payment.  I  think,  also,  that  if  the  guaran- 
tee to  which  my  noble  and  learned  friend  on  the  woolsack 
has  referred,  had  been  sued  upon  at  any  time,  during  that 
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period,  it  would  have  been  impossible  to  enforce  that  guaran- 
tee, or  to  encounter  a  defence  which  might  have  been  pre- 
sented, either  in  the  shape  of  an  equitable  suit  or  a  plea  at 
law,^  relying  on  the  case  tnat  there  had  been,  for  good  consid- 
eration, a  contract  to  suspend  any  action  for  the  i:ecovery  of 
the  money  affected  by  the  guarantee. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Lord 
Chancellor  ought  to  be  sustained. 

Order  appealed  from  affi/TTnedy  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants :  Maynard  <&  Son. 
Solicitors  for  the  respondents :  Farrrher  &  Robins^ 

It  has  been  held  that  where  an  obli-  HdU  v.  Bodey,  18  Penn.  St.  Rep.,  207  ; 
gation  did  not  on  its  face  show  that  one  Davis  v.  MikeUy  Freeman's  Chy.,  (Mis- 
of  the  parties  thereto  was  a  surety  in  sissippi),  548  ;  Oa/rrett  v.  Ferguson,  9 
fact  for  another  of  such  parties,  parol  Missouri,  123  ;  Mariners  Bank  v.  Ab- 
evidence  to  show  such  relation  was  not  bott,  28  Maine,  280 ;  Limerock  Bank  v. 
admissible  asagainst  the  holder  :  Camp-  MaUett,  34  Maine,  547,  549;  Gore  v. 
hell  V.  Tate,  7  Lansing,  870.  This  case  WiXson,  40  Indiana,  204  ;  Smith  v.  Clop- 
was  not  taken  to  the  court  of  appeals,  ton,  48  Mississippi,  66  ;  Rose  v.  WiU 
In  the  case  of  Benjamin  v.  Arnold^  5  liams,  5  Kansas,  483,  489 ;  Greigh  v 
N.  Y.  Supreme  Court  Rep.,  54,  2  Hun,  Hedrick,  5  West  Virginia,  140,  142-3 
447,  the  court  said  "in  England  it  Davis  v.  Barrington,  30  N.  H.,  517 
must  be  regarded  as  an  open  question  WUson  v.  Oreen,  25  Vermont,  450 
whether  such  evidence  was  not  admis-  Smith  v.  Bing,  3  Ohio,  33  ;  Schroep 
Bible.  That  at  first  blush,  such  evi-  pel  v.  Shaw,  5  Barb.,  580,  affirmed  3  N 
dence  would  not  seem  to  contradict  the  Y.,  446;  O^rifflth  v.  Reed,  21  Wend., 
contract  created  bj  the  note,  which  is  504 ;  Pitts  v.  Gongdon,  2  N.  Y.  Rep., 
nothing  more  than  an  absolute  promise  354  ;  GoMy  v.  Brabason,  10  Abbott's 
to  pay  a  sum  of  monej,  but  to  lay  the  Prac.  Rep. ,  368  ;  2  Am.  Leading  Cases 
foundation  of  a  defence  resting  on  (5th  ed.),  443-456. 
equitable  rules,  wholly  independent  of  And  there  seems  to  be  no  question  in 
Ihe  formal  contract.  But  as  this  court,  equity :  1  Story's  £q.  Jur.,  325,  and  Mr. 
in  the  third  department,  in  a  recent  Sumner's  note  to  Rees  v.  Berrington, 
case  (GampbeU  v.  Tate,  7  Lansing,  370),  2  Ves.  Jr.,  540 ;  1  Chitty  on  Cont.  (11th 
has  decided  the  precise  point,  we  think  Am.  ed.),  145  note  ;'2  American  Lead- 
it  best  to  follow  that  decision,  and  leave  ing  Cases  (5th  ed.),  443-456  ;  Ni^mce- 
iuto  the  Court  of  Appeals  to  establish  wicz  v.  OJian,  3  Paige,  614;  Barry  v. 
a  contrary  rule  if  justice  should  re-  Ransom,  12  N.  Y.  465-7 ;  Weston  v. 
quire  it."    See  5  Hun,  103.  G/iamberlain,  7  Cushing,  404. 

It  has  been  held  at  law,  in  several  of  In  England  the  defence  may  be  in- 

the  states,  that  one  who  appears  to  be  terposed    at  law,   though  the  fact  of 

a  principal,  whether  by  the  terms  of  a  suretyship  does  not  appear  upon  the 

written* instrument,  or  otherwise,  may  face  of  the  obligation  :  Hall  v.  Wilcox, 

show  that  he  is  in  fact  a  surety,  except  2  Moody  &  Rob. ,  58. 

as  to  persons  who  have  acted  on  the  (AsJiberv.  Piddtu:k,l'M.ees.&Welab., 

faith  of  his  apparent  character  of  prin-  564,  clearly  is  not  law  in  England). 

cipal :  Bank,  etc.,  v.  Hoge,  6  Ohio,  17  ;  Such  facts  have  been  held  a  valid 

OrttfUm  Bank  v.  Kent,  4  N.  H.,  221  ;  defence  even  at  law  when  the  party  wa^ 

Harris  v.  Brooks,  21  Pick.,  195  ;  Ga/r-  entitled  by  statute  to  plead  an  equitable 

perUerv,  King,  9  Metcalf,  511  ;  JIfcOee  defence :  Pooley  v.  Harradine,  7  Ellis 

v.    Prouty,  »  Metcalf,  547  ;    Branch  &  Bldckbum,  431,  90  Eng.  Com.  Law 

Ba7ik  V.  Darrington,  9  Alabama,  949  ;  Rep. ;  Oreenough  v.  McGleUand,  2  Ellis 

Fender  y,  Alexander,  1  Heiskell(Tenn.),  &  Ellis,  424,  affirmed  in  the  Exchequer 

425  ;  ArtrJier  v.  Douglass,  5  Denio,  509;  CTiamber,  2  Ellis  &  Ellis,  429,  105  Eng. 

11  E^'G.  Kep.  6 
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Com.  Law  Rep. ,  overruling  Strong  v.  laration  alleging  the  defendant  to  be  a 

Fobter,  17  C.  B.,  201 ;  Taylor  v.  Burgess,  maker  when  the  proof  showed  him  to 

5  Hurlst.  &  Norm.,  1  ;  1  Chitty  on  bean  indorser  or  guarantor:  Bigel&w 
CJont.  (11th  Am.  ed.),  145  note  ;  Davies  v.  Cotton,  18  Gray,  309  ;  Howe  v.  Mer- 
V.  Stairibank,  6  De  Gex,  MacNaghten  ril,  5  Gushing,  80. 

6  Gorden,  679,  696  ;  Burge  on  Surety-  Or  where  he  was  sued  for  money  had 
ship,  211  ;  Abbott  v.  Hendricks,  1  Man.  and  received  and  was  not  so  liable,  but 
&  Granger,  791,  89  Eng.  Com.  Law.  was  liable  only  upon  his  contract  as  en- 
Rep,  dorser  :    Fierce  v.   Mann,  17   Picker- 

And  certainly  i'/i  eqnity :  Beesy.  Ber-  ing,  244. 

rington,  2  Ves.  Jr.,  540,  and  Mr.  Sum-  Or  where  he  has  sought  by  parol  evi- 

ner's  elaborate  note;  Oriental,  etc,  ▼.  dence  to  show  an  agreement  that  he 

Overend,  Gurney  db  Co.,  1  Eng.  Rep.,  should  not  be  held. at  all  upon  the  con- 

478,  afiirmed  in  principal  case  ;  Burge  tract :  PrescoU  Bank  v.  Coverly,  7  Gray, 

on  Suretyship,  211-212  ;  Bank  v.  Bar-  220. 

ry,  1  Denio,  116  ;  Chester  v.  Bank  of  Or  only  upon  certain  contingencies  : 

Kingston,  16  N.  Y. ,  848 ;  Bams  v.Mikeu,  Lewis  v.  Jones,  7  Bosworth,  866. 

1  Freeman's  Chy.   (Mississippi),   548  ;  The  California  Codifiers  (note  to  sec- 

Rouse  V.  Whiter,  25  N.  Y.,  170,  178;  tion  2832,  annotated  Civil  Code)  say 

Mohawk.,  etc. ,  v.  Gostigan,  2  Sandf .  Chy. ,  that  the  apparent  conflict  in  the  author- 

806.  ities  arose  from  a  reliance  upon  the  au- 

Although  in  some  of  the  states  and  thorities  at  law  without  reference  to 
in  some  of  the  English  cases  the  doc-  those  in  equity ;  that  in  equity  parol 
trine  laid  down  in  Campbell  v.  Tate,  has  evidence  has  always  been  admissible  to 
been  expressly  or  impliedly  followed  at  show  that  one  wno  was  apparently  a 
law,  the  courts  in  many  of  them  being  principal  was  in  fact  a  surety  except  as 
careful  to  confine  the  rule  to  courts  of  against  persons  who  have  acted  on  the 
law  and  expressly  or,  impliedly  admit-  faith  of  his  apparent  character  of  prin- 
ting that  the  defence  would  be  Valid  in  cipal.  They  proceed  "The  fusion  of 
a  court  of  equity,  as  an  equitable  defence  law  and  equity  in  this  state  has  super- 
even  in  case  of  a  contract  under  seal:  seded  the  common  law  rule";  and  so  say 
Yates  V.  Donaldson,  5  Maryland,  389  ;  the  editors  of  American  Leading  Cases, 
Ward  V.  Johnson,  6  Munford  (Va.),  6  ;  5th  ed.,  vol.  2,  p.  447. 
Steptoe  V.  Harvey,  7  Leigh  (Va.),  601,  So  it  has  been  held  that  in  a  suit 
624,  531,  633 ;  Pintard  v.  Davis,  21  by  the  payee  named  in  a  note  against 
New  Jersey  Law  (1  Zab.),  632  ;  Deber-  one  who  endorsed  it  before  delivery  to 
ry  V.  Adams,  9  Yerg.  (Tenn.),  52  ;  BvU  the  payee,  parol  evidence  was  admissi- 
V.  Allen,ld  Conn., 101;  President,  etc.,  v.  ble  to  show  the  real  nature  of  the  trans- 
Wood,  10  Vermont,  582 ;  Bigelow  v.  action  if  specially  pleaded :  Riley  v.* 
Colton,  13  Gray,  309  ;  Steptoe  v.  Har-  Oerrish,  9  Cushing,  104 ;  Moore  v. 
vey,  7  Leigh  (Va.),  501,  524 :  Dozier  v.  Cross,  19  N.  Y.  Rep.,  227  ;  23  Barb., 
Lea,  7  Humph.  (Tenn.),  520  ;  Tate  v.  534  ;  17  How.,  385  ;  Woodruff  v. 
Wymond,  7  Blackford  (Ind.),  240  ;  Leonan-d,  1  Hun,  632,  4  N.  Y.  Supreme 
Sprigg  v.  Btink,  etc.,  10  Peters,  257,  S.  Court  Rep.,  208  ;  Brown  v.  Butler,  99 
C.  14  Peters,  201;  Fourth  National  Mass.,  179;  Lewis  y.  Jones,  7  Bosw., 
Bank  v.  Frasier,  2  Leg.  Chron.,  206  ;  871  ;  Waterbury  v.  Sinclair,  6  Abb.,  20 
Bank  v.  Walker,  12  Serg.  &  Rawle,  382,  (reversed  but  improperly,  7  Abb.,  899  ; 
9  Id.,  229;  White  y.J{opkins,2  Watts  16  How.,  829),  RicJiards  v.  Warnng, 
&  Serg.,  99;  Leicis  v.  Hanchman,  2  89  Barb. ,  42, 4  Abbott's  Court  of  Appeals 
Penn.  St.  Rep.,416.  Dec.,   47,   1   Keyes,  580;    Oorinan  v. 

And  so  in    England,    Qreenough  v.  Ketchum,  83  Wisconsin,   427 ;  Hough- 

McCleUand,  2  Ellis  &  Ellis,  432-5.  105  ton  v.  Ely,  26  Wisconsin,  181. 

Eng  Com.  Law  Rep.;  Strong  v.  North-  See  ScJi^ifer v. Farmer's,  etc.,  59 Penn. 

ampton,  etc.,  17  Common  Bench.  201.  St.  Rep,,  144,  S.  C.  8  Am.  Law  Reg., 

See  FletcJier  v.    Fincli,   1   Wilson's  N.  S.,  684,  decided  under  a  statute  in 

(Ind.)  Superior  Court  Rep.,  408,  under  Pennsylvania ;  and  Moak's  Van  Sant- 

the  statute  of  Indiana.  voorcf  s  Pleadings,  327,  where  the  cases. 

In  some  cases  the  question  has  turned  and  the  practice  in  such  case  is  laid 

upon  a  variance  between  the  pleadings  down, 

and  the  proof,  as  for  instance  the  dec-  Equity  recognizes  and  protects  the 
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relations  and  rights  of  a  surety  after  as  itor  :    Niemeeimcz   v.   Qahn,  3  Paige, 

well  as    before   judgment.     And  the  614,  11  Wend.,  312  ;  Elwood  v.  Diefen- 

same  rule  extends  to  courts  of  law :  darf,  5  Barb. ,  398  ;  Smith  v.  Townsend, 

L^tfarge  v.  HerteTy  11  Barb.,  159,  af-  25N.Y.,  483;  WiUon  \,  Foot,  11  Met- 

firmed   9  N.  Y.    Rep.,   241;   Davis  v,  calf,   285;    2    Parsons    on   Cont.  (6th 

Mikeil,    Freeman's  Chy.   (Mississippi),  ed.),  28. 

548  ;  2  Am.  Lead.  Gases  (5th  ed.),  446-  But  where  a  husband  and  wife  exe- 

459;  Storms  v.   Thom,  3  Barb.,  314;  cuted  a  mortgage  upon  the  wife's  lands 

HubbeU  V.    Carpenter,  6    Barb.,    520,  to  secure  the  husband's  debt,  the  cred- 

reversed  but  on  another  point,  5  New  itor  is  presumed  to  know  the  title  was 

York,  171 ;  Bangs  v.  Strong,  4  N.  Y.,  in  the  wife  :    Smith  v.   Tovmsend,  25 

315.  N.  Y.,  483  ;  Bank  of  Albion  v.  Burns, 

In  accordance  with  the  doctrine  be-  2  Lansing,  52,  affirmed  46  N.  Y.,  170  ; 

fore  referred  to  that  one  who  upon  the  Van  Horn  v.  Bverson,  13  Barb.,  526. 

face  of  a  written  paper  appears  to  be  a  It  is  a  good  defence  to  an  action 

principal  cannot  show  he  was  in  fact  a  against  a  surety  that  he  requested  the 

surety  as  against  persons    who    have  creditor  to  collect  the  debt  from  the 

acted  upon  the  faith  of  his  apparent  principal  debtor,  and  that  the  creditor 

character  of  principal,  it  has  been  held  neglected  or  refused  so  to  do,  provided 

that  if  the  plaintiff,  at  the  time  he  be-  the  principal  wa^  then  solvent  and  the 

came  the  owner  of   negotiable  paper,  debt  was  collectible  ;  and  from  a  subse- 

had  no  knowledge  or  notice  that  one  of  quent  change  in  his  circumstances  the 

the  parties  thereto  was  a  surety,  knowl-  debt  has  become  uncollectible  :  Paine 

edge  subsequently  acquired  would  not  v.  Packard,  13  Johns,  174 ;   King  v. 

affect  his  rights  nor  deprive  him  of  Baldmn,  17'  Johns,  383  ;   Bemjien  v. 

a  right  to  deal  with  one  of  the  par-  Beekman,  25  N.  Y.,  555  ;    Singer  v. 

parties  as  if  all  were  principal  debtors  :  Troutm^an,  49  Barb.,  184  ;   Herrick  v. 

Hoge  V.  Lansing,  35  N.  Y.  Rep.,  136  ;  Borst,  4  Hill,  650 ;    Thompson  v.  Hall, 

Howard  Banking  Go.  v.  Welchman,  6  45  Barb. ,  214  ;  Williams  on  Pers.  Prop. 

Bosw.,    280;   BaUard  v.   Bwrrows,  2  (4th  Am.  ed.),  114  note,  and  numerous 

2  Robertson,  210  ;  2  Am.  Leading  Cases  authorities  cited  in  note ;  5  Hun,  103. 

(5th  ed.),  456.  It  is  otherwise  in  some  of  the  states  : 

In  other  cases  it  has  been  held,   it  2  Pars,  on  Cont.  (6thed.),  22  ;  Harrison 

strikes  us  more  in  consonance  with  the  v.  Price,  25  Gratt.  (Va.)  553. 

principles  of  equity,  that  *'the  time  at  But  the  creditor  is  only  under  obliga- 

which  the  notice  is  given  is  immaterial  ;^  tions  to  pursue  the  ordinary  lesnl  reme- 

and  that  the  creditor  is  bound  not  to  in-*  dies.     He  cannot,  be  compelled  to  file  a 

terfere  with  the  equity  of  the  surety  creditor's  bill,  or  to  take  any  unusual 

after  it  has  been  once  brought  to  his  step    to  reach  the  debtor's  .property : 

knowledge,  although  originally  ignor-  Hcvrrison  v.  Price,  25  Gratt.  (Va.),  553. 

ant  of    its  existence":    Mr.   I'erkins's  And  in  a  suit  upon  a  joint  and  sev- 

note  to  HoUier  v.  Eyre,  9  Clark  &  Fin-  eral  promise,  while  a  defendant,  who 

neUy,  1,  citing  Branch  Bank  v.  James,  claims  to  be  a  surety  of  the  other  de- 

9  Ala. ,  469  ;  Nichols  v.  Parsons,  6  N.  f endant,  is  resisting  a  recovery  by  set- 

U.,  80  ;  and  that  '**  it  is  not  necessary  ting  up  defences  going  to  the  merits  of 

that  the  creditor  should  have  agreed  to  the  whole  case,  he  cannot  complain  be- 

treat  the  surety  as  such":  Mr.  Perk-  cause  the  proceeding  is  not  more  dili- 

ins's  note  to  Hottier  v.  Byre,  9  Clark  gently  prosecuted  against  his  co-defend- 

k  Finelly,  1,  citing  Oreenough  v.  Mc-  ant :  Kirtz  v.  Spaugh,  1  Wilson's  (Ind.) 

CleUand,  2  Ellis  &  Ellis,  424  ;  Pooleij  Superior  Ct.  Rep.,  268. 

V.  Harradine,  7 'Ellis  &  Bi. ,  431  ;  Baois  The  creditor  must  be  requested  to 

V.  Stainbank,  '6  De  Gex,  MacNaghten  collect  the  debt  by  due  process  of  law  : 

&  Gorden,  679;  but  see  Strong  y.  Fos-  Singer  v.  Troutman,  49  Barb.,  183. 

ter,  17  C.  B.,  201 ;  Manley  v.  Boy  cot,  2  And  the  debtor  must  be  solvent  at  the 

Oils  &  Bl.,  40  ;  Tales  v.  Donaldson'  5  time  of  such  request :  Herrick  v.  Borst, 

Maryland,  389.     '  4  Hill,  650 ;  Thompson  v.  HaU,  45  Barb. , 

In  order  that  the  dealings  by  the  ere-  214  ;  Merritt  v.  Lincoln,  21  Barb. ,  249. 

ditor  with  the  principal  debtor  should  A  debtor  is  insolvent  when  his  estate 

discharge  a  surety  the  fact  that  the  sur-  is  not  sufficient  to  pay  his  debts,  or 

ety  is  such  must  be  known  to  the  cred-  when  he  is  unable  to  pay  all  his  debts 
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from  his  own  means  :  Id.^  BoperY.  Pop-  judgment:   Brown  v.  Tieman,  3  De- 

penhauseriy  43  N.  Y.,  74-6.                  .  nio,  378. 

Yet  insolvency  does  not  mean  inabil-  Where  a  person  is  employed  merelj 

ity  to  pay  at  all  times,  under  all  cir-  as  agent  to  collect  a  promissory  not«, 

cumstances  and  everywhere  on  demand  ;  he  cannot,  without  the  consent  of  his 

nor  does  it  require  that  a  person  should  principal,  make  a  contract    with  the 

have  in  his  possession  the  amount  of  principal  maker  of  the  note  to  extend 

money    necessary    to  pay    all    claims  the  time  of  payment,  and  thus  discharge 

against  him.     Difficulty  in  paying  par-  the  sureties  on  the  note  of  their  liabil- 

ticular    demands  is    not    insolvency:  ity  :  Xa«we7k^  v.  JoAtwoti,  64  111.,  351. 

Walken^haw  v.  Perzel,   4    Robertson,  But  the  act«  or  agreements  of  an  au- 

427,  433-4.  thorized  agent  relative  to  an  extension 

Mere  indulgence  to  the  debtor  how-  or  arrangement  are  binding  upon  his 

ever  long  without  any  request  by  the  principal :  Mrat,  etc.,  v.  W7Utman,  66 

surety  to  prosecute  the  principal,  will  His.,  331. 

not  discharge  the  surety  :  Schroeppel  v.  Notice  before  the  obligation  becomes 

Shaw,  5  Barb. ,    580,    3  N.  Y. ,   446  ;  due  to  sue  it  when  it  shidl  become  due, 

Tfiompsan  v.  Hall,  45  Barb. ,  217 ;  Bee8  i^  insufficient :   Helen  v.  Crawford,  44 

V.  Barrington,  2  Ves.  Jr.,  540,  and  Mr.  Penn,  St.  Rep.,  105. 

Sumner's  note  ;  Mr.  Murray  Hoffman's  An  arrangement  with  the  principal 

note  to  Ex  parte  Muir,  2  Cox's  Chy. ,  74 ;  not  to  collect  the  debt  of  him,  reverting 

VanRensselaer  v.Kirkpatrick,  46  Barb.,  the  right  to  proteed  against  the  surety, 

194  ;  note  to  Howell  v.  Jones,  1  Cromp-  does  not  discharge  the  latter  :  HvJbbeU 

ton  Meeson  &  Rosco^,  108,  Johnson  &  v.  Carpenter,  5  N.Y.,  172;  Wagman  v. 

Co.'s  ed.;  Williamson  Pers.  Prop.  (4th  Hoag,  14  Barb..  232  ;  HageyY,  HiU,  75 

Am.ed.),  114  note,  and  numerous  author-  Penn.  St.  Rep. ,  108. 

ities  cited  in  note  :  Kertz  v.  Shaugh,  1  But  see  Smith's  Man.  Com.  Law,  85, 

Wilson's  (Ind.)  Superior  a.  Rep.,  268,  1st  Am.  ed. 

278  note  ;  Villa/rs v. Palmer,  Q7lUs.,2(yL  Any  valid  arrangement  between  the 

Nor  will  an  agreement,  that  the  prin-  principal  and  the  creditor  which  oper- 

cipal  may  have  further  time  for  pay-  ates  as  a  fraud  upon  the  surety  dis- 

ment,  not  founded  on  a  valid  considera-  charges  him,  Ham  v.  Qreen,  34  Indi- 

tion  :  Draper  v.  Bomeyn,  18  Barb. ,  166  ;  ana,  19  ;  as  when  a  debtor  offers  to  pay 

Kellogg  v.  Olmsted,  28   Barb.,  96,   25  the  debt  but  the  creditor  requests  him 

New  York,  189  ;  Osgood  v.  Whittlesey,  to  keep  it  longer,  and  he  does  so  :  SaU- 

20  How.  Prac.  Rep..  72;  HaUiday  v.  fry  v.  Elmore,  2  Paige,  497;  Se<irs  v. 

Hart,  30  N.  Y.,  474  ;  Artizan^sBank  v.  '  Vandusen,  25  Michigan,  351  ;  Beed  v. 

Backus,  31  How.  Prac.   Rep.,  242,  36  Boardman,  20  Pickering,  441  ;  Joslyn 

N.  Y.,  100  ;   Williams  on  Pers.  Prop.  v.  Eastm/in,  46  Vermont,  258  ;  and  see 

(4th  Am.  ed.),  114,  and  numerous  au-  the  numerous  authorities  cited  in  Wil- 

thorities  cited  ;  Bohring  v.  Root,  1  WU-  liams  on  Pers.  Prop.  (4th  Am.  ed.),  114 

son's  Superior  Court  Rep.  (Ind.),  29,  33  note. 

note  ;  Kirtz  v.  8/iaugh,  1  Wilson's  (Ind.)  Otherwise   where  the  debtor  inten- 

Superior  Court  Rep.,  268,  273  note.  ded  to  pay. the  obligation  to  which  one 

But  if  founded  on  a  vaJid  considera-  was  surety  but  was  induced  by  the  cred- 

tion  the  surety  is  discharged  whether  iter  to  apply  the  money  -on  another  in- 

prejudicial  to  him  or  not :  MiUer  v.  Me-  debtedness  :  Second,  etc.  v.  Poucher,  56 

Cun,  7  Paige,  451;  HaH  v.  Hudson,  N.  Y.,  348. 

6  Duer,    304;    Wagman  v.   Hoag,  14  Where  the  creditor  fraudulently  col - 

Barb.,  232  ;  Bank  ^Orleans  v.  Barry,  ludes  with  the  debtor  to  conceal  from 

1  Denio,   116  ;  BiUington  v.    Wagner,  the  surety  the  fact  of  the  non-payment 

33  N.  Y.,  32;   Bowmaker  v.  Moon,  7  of  the  debt  until  the  debtor  becomes  in- 

Price,  223;  Williams  on  Pers.  Prop.,  solvent,  the  surety  is  discharged:  Sail- 

(4th  Am.  ed.),  114,  and  numerous  au-  by  v.  Elmore,  2  Paige;  497. 

thorities  cited  in  note;  Mr.  Sumner's  Where  the  creditor  informs  the  sur^^ 

note,  2  Ves.  Jr.,  540.  that  his  debt  is  paid,  and  the  surety 

Except  where  the  creditor   induces  tliereby  loses  an  opportunity  of  secur- 

the  debtor  to  confess  judgment,  agree-  ing  himself  against  his  principal,  or 

ing  to  stay  execution  for  a  period  not  relinquishes  security  which  he  has,  the 

longer  than  would  be  required  to  obtain  surety  is  discharged,  although  the  debt 
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not  in  fact  paid,  and  the  creditor  avail  themselves  of  an  insolvent  dis- 

acted  under  a  mistake  in  the  declaration  charge    granted    to    their    principal, 

which    he   made :    Baker   v.    Briggs^  although  such  discharge  was  obtained 

8  Pickering,  122  ;  Carpenter  v.  Ki7ig,  with  the  concurrence  of  their  creditor, 

9Metcalf,  511 ;  ThombwghY.  Madren,  and  without  such  concurrence  would 

33  Iowa,  380.    But  the  rule  does  not  not  have  been  granted :  Moore  y.  Painey 

apply  as  against  the  state  :  People  v.  12  Wendell,  123  ;  2  Pars,  on  Cont.  (6th 

Brawn,  67  Illinois,  436.  ed.),  25,  note  d  ;  but  see  Riitenhoicse  v. 

So  if  the  creditor  assures  the  surety  Kemp,  37  Indiana,  258  ;  Jodyn  v.  EaM- 

lie  will  exonerate  him  and  look  to  the  wwtTi,  46  Vermont,  258 ;  Bohringy,  Root, 

principal :  Harris  v.  Brooks,  21  Pick-  1  Wilson's  (Indiana)  Sup.  Ct.  Rep.,  29. 

ering,  195.  It  seems  that  a  discharge  to  a  princi- 

If  the  creditor  intrusts  the  note' with  pal  debtor,  under  such  circumstances, 

the  principal  for  some  fraudulent  pur-  would  be  a  bar  to  an  action  against 

pose,  and  consents  that  he  shall  make  sureties    not    indemnified  :  Moore   v. 

the  sureties  believe  the  debt  is  paid,  and  Paine,  12  Wendell,  123. 

they  are  thus  induced  to  forego  any  If  in  consideration  that  the  principal 

advantage  that  they  would  otherwise  debtor  will  make  a  payment  upon  the 

have  had,  the  sureties  will  be  released  obligation  before  it  is  due,  the  creditor 

from  the  contract,  in  equity,  and  equally  agree  to  extend  the  time  for  payment 

at  law,  if  sued  alone.  of  the  balance,  the  surety  is  discharged: 

But  if  the  creditor  should  intrust  the  Netcsam  v.  Finch,  25  Barb.,  175  ;  ffree- 

principal  with  the  note  for  some  honest  ley  v.  Dow,  2  Metcalf,  176. 

purpose,  and  the  principal  should,  with-  But  not  if  the  debt  be  due  :  HaU  v. 

out  his  knowledge  or  consent,  repre-  Constant,  2  Hall,  185 ;  Hunt  v.  Bloomer, 

sent  to  the  sureties  that  the  note  was  6  Duer,  202 ;  Kellogg  v.   Olmsted,  25 

paid,  and  even  tear  off  the  names  of  N.    Y.,    189;  HaUxday   v.    Hart,    30 

the  sureties,  or  destroy  the  note,  it  will  N.  Y.,  474. 

not  release  the  sureties,  if  the  creditor.  It  has  been  held  that  payment  of  in- 

at  the  earliest  opportunity,  correct  their  terest  in  advance  by  the  principal  under 

misapprehension.  an    agreement    for    an    extension    of 

And  if  one  supply  another  with  the  time  will  discharge  a  surety  :  Abel  v. 
means  of  perpetrating  a  fraud  in  his  Alexander,  45  Ind.  523 ;  Blake  v. 
name,  against  one  person,  and  the  IVAt£«,  1  Younge&  Collier,  Ex.  Eq.,  420. 
fraud  be  perpetrated  by  the  same  Contra,  iZ(9«£a  v.  i?(>z(?^,  57 Missouri, 
means,  but  against  other  parties,  he  is  857  ;  Coster  v.  Mesner,  58  Missouri, 
to  be  held  liable  :  Wilson  v.  Ghreen,  25  649  ;  Oxford  Bank  v.  Lewis,  8*  Picker- 
Vermont,  450.  ing,  458. 

A  surety  is  not  discharged  by  an  ex-  It  seems  to  us  the  former  cases  are 

tension  made  for  his  benefit  or  with  sound  law,  for  the  creditor  obtains  the 

his  knowledge  and  assent :   Wright  v.  use  of  the  interest  thus  paid  in  advance. 

^<wr«,  6Bosw.,600,  32NewYorkI{ep.,  After  receiving  it  why  should  he  be 

691 ;  2  Pars,   on  Cont.  (6th  ed.),   25,  allowed  to  repudiate  his  contract  by 

note  d ;  First,  etc.,  v.  Whitman,  66  lUi-  which  he  obtained  what  he  was  not 

nois.  331 ;  Bohring  v.  Root,  1  Wilson's  previously  entitled  to  ?    See  2  Pars. 

(Ind.)  Superior  Court  Rep.,  29.  on  Cont.  (6th  ed.),  27  note  i. 

Nor  by  a  compromise  with,  or  release  If  in  consideration  of  an  agreement 

to,  the  principal  by  the  creditor  with  the  by  the  principal  to  pay  an  increased  or 

surety's    assent :  Cowper   v.    Smith,  4  an  usurious  rate  of  interest  the  creditor 

Mees.  &  Welbs.,  619  ;  Bohring  v.  Root,  agree  to  extend  the  time  of  payment  the 

1  Wilson's  (Ind.)  Superior  Ct.  Rep.,  29.  surety  is  discharged,   for   the  usurer 
If  one  of  two  sureties  assents  to  an  cannot    set    up    his    own    turpitude : 

extension,  of  time,  to  the  principal  he  is  Lafarge  v.  Herter,  9  N.  Y.  Rep.,  241, 

bound,  as  between  himself  and  his  co-  affirming  11  Barb.,  159  ;  BeUington  v. 

surety,  or  the  creditor,  to  pay  the  en-  Wagoner,  33   N.    Y.,  31  ;  Draper   v. 

tire  debt:  Boughton  v.  Bank  of  Orleans,  Truscott,  29   Barb.,  401  ;  Huffy.  Cole, 

2  Barb.  Chy.,  458.  45  Ind.,  300 ;  JElweU  v.  Chamberlain,  31 
Sureties  who  have  been  fully  indem-  N.  Y.,  621. 

nified  for  their  liability  as  such,  cannot  Contra,    OaXbraitJi,  y.   FuUerton,  53 
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Illinois,  12C,  and  see  Vilas  v.  Jones,  294 ;  Williams  v.   Totonsend,  1  Bosw., 

1  N.  Y.  Rep.,  274 ;  Hunt  v.  Bloonier,  411  ;   Ai'tisan^  Bank  v.   BackuSr  31 

5  Duer,  202  ;  Dauglass  v.  T/ie  State,  44  How.,  242,  affirmed  36  New  York  Rep. , 
Ind.,  (J7;  Jennessv.  Cutler,  12  Kansas,  100;  United  States  v,  Hodge,  6  How. 
500  ;  Abel  v.  Alexander,  45  Ind.,  623  ;  U.  S.,279 ;  Wagnuin  v.  Hoag,  14 Barb., 
Tudor  V.  Goodhe,  1  B.  Monroe,  824.  232  ;  Ghan  v.  Miemceinez,  11  Wend., 

And  so  if  the  principal  agree  with  the  812;   Hawes  v.   Hinchcliff,   17  Barb., 

creditor  for  interest  on  interest :  Ha/rt  492  ;  Appleton  v.    Pa/rker,    15    Ciray, 

V.  Hudson,  6  Duer,  805  ;  Fellotos  v.  173 ;  8/um  v.  First,  etc.,  39  Penn.  8t. 

Prentiss,  3  Denio,  517.  R.,  226 ;  but  see  Andrews  v.  Marrett, 

But  not  if  after  the  obligation  is  due  58  Maine,  539. 
he  agree  to  keep  the  money  until  a  cer-  So  the  surety  is  not  discharged  if  the 
tain  time  and  pay  simple  interest  there-  creditor  be  induced  to  accept  the  new 
on,  for  the  agreement  is  without  con-  obligation  by  fraud  :  Meads  t.   Mer- 
sideration  :  KeUogg  v.  Olmsted,  25  New  chants,  etc.,  25  N.  Y.,  143. 
York,  189.  Where  landlords  advanced  money  to 
An  award  between  the  principal  and  their  tenant  on  a  joint  note  of  himself 
the  creditor,  which  extends  the  time  of  and  a  surety,  and  afterwards  took  a  se- 
payment,  discharges  the  surety :  Cole-  curity  for  this  and  another  sum  ad- 
man  v.  Wade,  6  N.  Y.,  44.  vanced  at  the  same  time,  by  an  assign- 
So  an  agreement,  under  seal  extend-  ment  of  furniture  of  the  tenant  by  way 
ing  the  time  for  payment :  Smith  v.  of  mortgage  ;  held,  that  by  taking  tlie 
Toumsend,  25  N.  Y.,  479;  Wa^man  v.  furniture  under  a  distress  for  rent  in 
Hoag,  14  Barb. ,  232.  arrear    they    discharged   the    surety  : 
If  the  creditor  take  a  new  obligation  Pearl  v.   Beacon,  1  De  Gex  &  Jones, 
payable    at    a  future  time  under  an  461,  affirming  24  Beav.,  186. 
agreement,  express  or  implied,  that  he  It  has  been  held  that  the  fact  that  the ' 
w^ill  not  prosecute  the  one  by  which  the  creditor  had  commenced  a  suit,  attached 
surety  is  bound  until  the  new  agree-  sufficient  of  the  principal's  property  to 
ment  becomes  due,  the  surety  is  dis-  satisfy  the  note,  but  discontinued  the 
charged  :  Borlon  v.  Christie,  39  Barb.,  suit,  thus  releasing  the* levy  under  the 
610  ;  Albany  City  Bank  v.  Betendorf,  attachment  is  not  a  defence  to  a  surety: 
43  Barb.,  444;  Meyers  y,  WeUes,bBM\,  BeUows  v.  LoveU,  4  Pickering,   153; 
463  ;  Bangs  v.  Masher,  23  Barb.,  478  ;  Paige  v.  Webater,  15  Maine.  249. 
Van   JSpps  V.   BiUaye,  6  Barb.,  244;  But  the  contrary  has  been,  and  we 
Pitts  Y,  Congdan,  2  N.  Y.,  852;  Hart  think  corrrectly,  held  :  MahewY.  Crick- 
Y.  Hudson,  6  Duer,    304  ;  FeUows  v.  ett,  2  Swanst.,  185,  and  note,  p.  190,  as 
Prentiss,  3  Denio,  512  ;  note  to  HoweU  explained  in  Wade  v.  Coope,  2  Simons, 
V.  Jones,  1  Crompton,  Meeson&  Roscoe,  160-1 ;  liees  v.  Berringtoa,  2  Ves.  Jr., 
108,  Johnson  &  Co.'s  ed.;  Appleton  v.  540,  and  Mr.  Sumner's  note  ;  Brown  v. 
Pa/rker,  15  Gray,  173  ;  Huff  v.  Cole,  45  IHernan,  3  Denio,  378  ;  Bmighton  v. 
Ind.,    300;    Andrews  v.   Marrett,  58  Bank,  etc,  2  Barb.  Chy.,  458 ;   Vartie 
Maine,  539  ;  Williams  on  Pers.  Prop.,  v.  Undencood,  18  Barb.,  561 ;  Wells  v. 
(4th  Am.  ed.),  114  note  ;  Mr.  Sumner's  Kelsey,  25  How.  Prac.  Rep.,  382  ;  S.  C. 
note,  2  Ves.  Jr.,  540.                          *  16  Abb.   Prac.,   221    note;  Lomey  v. 
But  if  the  creditor  receive  a  new  ob-  Hugfies,  26  N.  Y.,  514  ;  Williams  on 
ligation  or  security  as  collateral  to  the  Pers.  Prop.  (4th  Am.  ed.,  114  note, 
obligation  by  which  the  surety  is  bound  So  it  hii£  been  held  that  the  abandon- 
and  without  an  intention  by  the  credi-  ment  of  an  attachment  of  property  in  a 
tor  and  the  principal  that  the  new  agree-  suit  against  one  surety  on  a  note,  con- 
nient  shall  operate  to  extend  the  time  stitutes  no  bar  to  the  maintenance  of  a 
of  payment  of  the  original,  the  surety  subsequent  suit  against  a  co-surety  : 
is  not    discharged  :    Wyke  v.   Rogers,  Chipman  v.  Todd,  60  Maine,  282. 
1  De  Gex,  MacNaghten  &  Gorden,  408,  But  an  abandonment  of  a  levy  under 
and  Mr.  Perkins's  note  to  Little,  Brown  execution — final    process — upon    prop- 

6  Co.'s  ed.  ;  PUice  v.  Mcllvain,  1  Daly,  erty  of  the  principal  debtor  will  dis- 
271;  Trader^  Bank  v.  Bradner,  43  charge  &  surety  :  Springer  y.  I'oothak^r, 
Barb.,  393;  Elwood  v.  Biefendorf,  5  43  Maine,  381;  Williams  on  Pers.  Prop. 
Barb.,  ^98  ;  Taylor  v.  AUeii,  36  Barb.,  t4th  Am.  ed.),  114  note. 
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Althoagh  proof  of  the  fact  of  such  In  Meiner    v.   Rodgers    (2  Weekly 

abandonment  should  be  clear  and  con-  Notes  of  Cases,  16)  the  court  said  "up- 

Tincing :   Shannon   v.    McMvUin,    25  on  an  examination  of  the  authorities, 

Grattan,  211.  we  are  of  opinion  that  the  relation  of 

In  Funk  v.  Frankenfieldy  (71  Penn.  principal  and  surety  as  between  maker 
St.  B^p.,  205,)  Funk,  who  was  surety  and  endorser  is  not  changed  after  iudg- 
on  a  note,  was  discharged  by  the  holder  ment  (Manufacture^^  Sank  v.  6ar3c^ 
refoslng  to  pursue  the  principal  upon  etc.,  7  Watts  &  Serg.,  835  ;  Pott  y.  iVo- 
notice.  He  afterwards  wrote  to  the  thana,  1  Watts  &  Serg.,  155). 
holder, '*  Have  patience  until  about  Jan-  It  has  been  decided  tnat  giving 
nary  3d,  I  think  you  will  receive  your  time  to  the  principal  after  jud^ent, 
money;"  Again,  "I  was  at  Esquire's  discharges  the  surety;  a  fortiori  we 
three  times  for  money,  but  did  not  meet  think  a  release  of  the  execution  under 
him ;  I  will  pay  you  as  soon  as  the  money  these  circumstances — a  levy  upon  prop- 
is  obtained.  1  will  see  you  this  week."  erty  of  the  principal  debtor  sufficient  to 
Suit  had  been  brought  at  the  date  of  satisfy  the  execution,  and  a  subse- 
the  last  letter.  Held :  1.  That  the  let-  quent  stay  thisreon  by  assent  of  the 
ters  were  only  a  conditional  promise  to  creditor — operates  as  a  discharge":  El- 
pay  on  obtaining  the  money  from  the  ippinger  v.  Oreps,  2  Watts,  &  ;  Heed 
justice.  2.  If  it  had  been  absolute  the  v.  Oa/roin,  12  Serg.  &  Rawle,  100  ; 
condition  of  forbearance  had  not  been  Com,  v.  Haaa,  16  &rg.  &  Rawle,  252 ; 
performed.  CommonwecUth  v.  Vanderalice,  8  Serg. 

&  Rawle,  452;  Watson  v.  Bead,  1  Tenn. 
Chy.,  196. 
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*TiiE  Honorable  Francois  Evanturel,  Defendant;  [1 
and  Dame  Emilie  Malvina  Evanturel,  et  vir  Ed- 
OUARD  Remillard,  Plaintiffs. 

ON  APPEAL  FEOM   THE    COURT*  OF   QUKEN's   BENCH,  FOB  THE   PROVINCE 

OF   QUEBEC,    CANADA    (APPEAL   SIDE.) 

Forfeiture — Conditio ftal  Legacy — Legatee  prohibited  from  conteeting  the  Will. 

A  testatrix,  by  her  will  dated  the  18th  of  May,  1861,  gave  the  usufruct  of  her 
estate  to  her  son,  the  appellant,  charged  with  certain  annuities  in  favor  of  her 
daughters  and  sisters,  subject  to  the  following  conditions : 

*'  Je  veuz  et  ordonne  et  ma  volont6  expresso  est  que  si  mes  dites  filles,  ou  aucune 
d'elles,  venait  a  faire  soit  directement  ou  indirecteraent  aucune  d-marche  quelconque 
pour  contester  mon  present  testament,  qu'alors  et  dans  ce  cas  mes  dites  filles,  ou 
aucune  d*elles  qui  voudraient  aiusi  chercher  iL  contester  mou  present  testament, 
soient  priv6es  ou  soit  privee  de  tous  droits  qnelconques  dans  ma  dite  succession,  et 
de  la  rente  via^&re  susdite,  et  que  quant  a  celles  ou  celle  qui  voudrait  contester  mon 
dit  testament,  Te  legs  a  elle  fait  de  La  dite  rente  soit  non  avenu  et  caduc ;  car  tell  est 
mon  intention  expresse." 

9]  One  of  the  said  daughters,  her  husband  being  co-plaintiff  with  her  proformA,  by 
protracted  litigation,  unsuccessfully  impugned  the  said  will,  as  not  having  been  duly 
executed,  and  as  having  been  obtained  by  fraud  and  captation,  and  undue  influence 
of  the  appellant.  They  obtained  a  decree  of  the  Superior  Court,  avoiding  the  will 
on  the  ground  of  informal  execution,  which  was  reversed  by  the  Court  of  Queen's 
Bench ;  the  Superior  Court  then  on  remand  dismissed  the  suit,  having  decided  the 
issues  as  to  fraud  and  undue  influence  against  them.  Those  issues  were  finally  aban- 
doned by  their  counsel  in  oral  argument  before  the  Privy  Council. 

In  an  action  broucrht  thereafter  by  the  respondents  (the  said  daughter  and  her  hus- 
band) to  recover  from  the  appellant,  in  respect  of  the  annuity  charged  upon  the  es- 
tate as  above,  in  which  the  appellant  pleaded  a  forfeiture  thereof  by  the  female 
respondent  under  the  penal  clause  by  reason  of  said  litigation : 

Held,  firstly,  that  on  the  evidence  the  suit  which  impugned  the  will  was  the  suit 
of  the  wife,  acting  as  a  free  agent,  in  respect  of  her  separate  chose  in  action  : 

(*)  Present :  Sra  James  W.  Col  vile,  Sia  Barnes  Peacock,  Sir  Montague  E. 
Bmitb  and  Sir  Robert  P.  Collier. 
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Secondly,  that  whether  or  not  such  penal  condition  attaches,  if  the  conteeting 
legatee  desists  from  impugning  the  will  before  '^jugemeni  dkfinitif,'*  the  Superior 
Court's  decree  of  dismissal  was  such  "  j-ngemeni  dkfiniiiffP 

Thirdly,  that  according  to  the  true  construction  of  the  clause,  it  was  neither  void 
for  uncertainty,  nor  contrary  to  good  morals,  nor  prohibited  by  any  positive  law, 
nor  contrary  to  public  policy : 

The  760tn  and  831st  articles  of  the  Civil  Code  of  Canada  must  be  read  together; 
and  by  virtue  of  their  provisions  all  conditions  in  a  will,  unless  according  to  the 
plain  meaning  and  intention  of  the  testator  they  be  contrary  to  law,  public  order, 
or  good  mora^  are  effective,  and  cannot  be  resaraed  as  minatory  only,  or  dependent 
for  their  application  upon  the  discretion  of  the  court.  Such  discretion  is  not  con> 
ferred  upon  the  courts  by  the  code,  and  though  exercised  by  the  old  French  Parlia- 
ments, has  been  since  authoritatively  condemned  and  repudiated. 

Such  a  condition  as  that  contained  in  the  s^id  penal  clause  can  only,  in  practice, 
be  applied  where  a  will  has  been  unsuccessfully  contested,  and  would,  therefore,  be 
ineff«9Ctive  to  protect  an  ill^al  disposition,  or  to  render  operative  an  invalid  testa- 
ment. Jt  is  not  against  public  order  for  a  testator  to  protect  his  estate  and  repre- 
Beotative  against  unsuccessful  attempts  to  litigate  his  wilL 

SantUf  under  English  law  effect  is  given  to  a  condition  of  forfeiture  so  long  as  it 
is  a  eonditio  rei  UeiUe,  if  there  is  a  gift  over  on  breach  thereof. 

CooJU  v.  Turf$er  (^)  approved. 

The  main  question  decided  in  this  appeal  was  as  to  the 
Talidity  and  legal  effect  of  a  penal  clause  contaiaed  in  the 
will  of  one  Dame  Marie  Anne  Bedard,  the  widow  of  Fran- 
9oi8  Evanturel,  which  was  in  the  following  terms : 

"  Je  veux  et  ordonne  et  ma  volonte  expresse  est  (jue  si  mes 
dites  *filles,  ou  aucune  d'elles,  venait  a  faire  soit  directe-  [3 
ment  ou  indirectement  aucune  demarche  quelconque  pour 
contester  mon  present  testament,  qu'alors  et  dans  ce  cas  mes 
dit^s  filles,  ou  aucune  d'elles  qui  voudraient  ainsi  chercher 
a  contester  mon  present  testament,  soient  privees  ou  soit 
priv6e  de  tons  proits  quelconques  dans  ma  dite  succession, 
et  de  la  rente  viagdre  susdite,  et  que  quant  a  celles  ou  celle 
qui  Toudrait  contester  mon  dit  testament,  le  legs  d  eUe  fait 
de  la  dite  rent  soit  non  avenu  et  caduc  ;  car  telle  est  mon  in- 
tention expresse." 

Assuming  it  to  be  operative,  the  further  question  arose, 
whether  the  female  respondent,  Dame  Emilie  Malvina  Rem- 
illard,  n6e  Evanturel,  a  daughter  of  the  testatrix,  had  there- 
under forfeited  her  right  to  an  annuity  granted  to  her  under 
the  will,  inasmuch  as  she,  in  conjunction  with  her  husband, 
had  contested  the  validity  and  due  execution  of  that  will, 
in  a  suit  instituted  by  them  to  obtain  a  share  of  the  succes- 
fiioQ  as  in  case  of  intestacy.  The  decision  of  this  latter 
question  turned  upon  the  nature  of  that  suit  and  the  part 
taken  by  the  female  respondent  therein. 

The  circumstances  under  which  the  above  questions  arose, 
together  with  a  history  of  the  litigation  in  which  the  said 
will  was  disputed,  ate  sufficiently  set  forth  in  the  judgment 

(1)  16  M.  A  W.,  121. 

11  Eng.  Rep.  7 
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of  their  Lordships,  and  need  not  be  repeated  here.  The  final 
decision  in  favor  of  the  validity  "of  the  will  was  pronounced, 
by  Her  Majesty  in  Council,  in  the  month  of  March,  1869,  in 
the  case  of  Enanturel  v.  Enanturel  (') 

The  action  in  which  this  appeal  was  made  was  thereafter 
commenced  on  the  28th  of  December,  1869,  by  the  respon- 
dents in  the  Superior  Court  for  the  Province  of  Quebec  in 
the  Dominion  of  Canada,  in  order  to  recover  the  arrears  with, 
interest  of  the  annuity  from  the  appellant,  on  whose  estate 
derived  under  the  will  the  same  was  charged. 

The  Judge  of  the  Supreme  Court  (Taschereau,  J.)  decreed, 
in  favor  of  the  respondents,  with  costs.  On  the  7th  of  De- 
cember, 1871,  the  full  bench  of  the  Superior  Court '(Mere- 
dith, G.J.,  and  Bosse,  J.,  dissentiente  Taschereau,  J.)  re- 
versed this  decision  and  dismissed  the  action. 
4]  *The  judgment  of  the  Chief  Justice  Meredith  contains 
the  following  discussion  of  the  French  authorities  upon  the 
question  whether  the  penal  clause  above  set  out  is  contrary 
to  public  order : 

"It  needs  no  argument  to  show  that  if  a  will  from  any 
cause  whatever  be  null,  it  could  not  be  made  operative  by  a 
•  penal  clause  ;  and  it  is  equally  clear  that  a  legacy  prohib- 
ited by  law  could  not  be  shielded  by  a  penal  clause ;  but  I 
knov  of  no  authority  or  argument  which  would  justify  me 
in  saying  that  a  penal  clause,  such  as  that  now  under  con- 
sideration, may  not  lawfully  be  made  use  of  for  the  pro'tec- 
tion  of  a  legal  will  or  bequest.  Indeed,  the  learned  writers 
cited  in  support  of  the  judgment  under  review  establish  be- 
yond doubt  the  distinction  to  which  I  have  adverted. 

"Merlin,  the  first  of  the  authors  cited  in  support  of  the 
judgment  under  review,  expresses  himself  as  follows  :  "  En- 
core unefois,  les  dispositions  p6nales  n'ont  rien  que  de  val- 
able,  de  legitime  et  de  conforme  aux  principes  de  notre 
jurisprudence  ;  mais  cette  regie  admet  les  memes  exceptions 
que  celle  qui  autorise  un  testateur  a  disposer  sous  telles 
conditions  qu'il  trouve  a  propos.  Comme  on  rejette,  dans 
les  dispositions  conditioneiles  tout  ce  qui  est  ou  impossible 
ou  contraire  aux  bonnes  moeurs  ou  defendu  par  less  lois,  il 
faut  pareillement  rejeter  et  regarder  comme  non-ecrites  les 
clauses  penales  qui  ont  pour  obiet  des  faits  au-dessus  de  la 
capacite  de  I'homme,  deshonnetes  ou  prohibes'.  Merlin^ 
Rep.  vol.  xxiii.  p.  117  (tit.  "Peine  Test.,^'  No.  V.)  And  at 
the  following  page  the  same  writer  says  :  '  Le  fait  sur  lequel 
roule  la  peine,  est-il  licite  et  possible  ou  ne  I'est-il  pas  % 
Dans  la  premiere  hypothdse  la  disposition  est  valable,  dans 

(»)  Reported  iu  Moore's  T.  C.  Cases,  vol  vi.  (N.S),  75  ;  and  Law  Rep.,  2  P.  C,  462. 
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la  seconde  elle  est  nuUe  et  consideree  comme  non-^crite.' 
Merlin^  Rep.  vol.  xxiii.,  p.  118. 

"Pothier  is  the  second  author  cited  in  support  of  the 
judgment,  and  that  great  jurist  expresses  himself  as  fol- 
lows :  ' '  An  reste,  il  f allait  en  ce  cas  examiner  avec  grand 
soin  quelle  avait  ete  la  volonte  du  testateur,  et  si  eflfective- 
ment  sa  vue  principale  avait  ete  de  punir  Theritier  ;par  le 
legs  dont  il  le  grevait,  ou  simplement  d'apposer  une  simple 
condition  a  ce  legs  ;  car,  comme  dit  la  loi,  2  ff.  de  his  quse 
poBn.  cans,  poenam  a  conditione  voluntas  testatoris  separat. 
Justinien  a  abroge  Tancien  droit,  et  a  admis  les  legs  poense 
cansa,  dans  le  cas  od  I'heritier  ferait  ou  ne  ferait  pas  quel- 
que  chose,  pourvu  que  la  chose  *que  le  testateur  ordon-  [5 
nerait  ne  ft^t  pas  une  chose  contraire  a  I'honetete  publique 
ou  aux  lois.  it.  un.  cod.  de  his  quae  poen.  cans.'  Pothier^ 
vol.  vi.,  p.  321. 

"  Furgole,  the  third  author  whose  opinion  is  given  in  sup- 
port of  the  judgment,  refers  expressly  to  the  case  when  a 
will  is  null,  'par  quelque  defaut  de  formality,'  so  that  the 
passage  quoted  has  no  bearing  upon  a  case  such  as  the  pres- 
ent where  the  will  is  in  all  respects  unobjectionable,  w  hat 
Furgole  does  say  ^according  to  my  view)  bearing  upon  the 
present  case,  is  this:  'L'eflret  de  la  charge  ou  condition  de 
ne  point  troubler  un  16gataire  ou  un  co-heritier,  a  peine  de 
privation  de  la  liberalite,  faite  a  celui  auquel  la  condition  a 
ete  imposee,  doit  etre  regl6e  sur  les  principes  ^ue  nous 
avons  etablis.  Cette  condition  a-t-elle  un  mauvais  motif? 
A-t-elle  pour  fondement  un  fait  prohibe  par  la  loi  ou  con- 
traire aux  bonnes  moeurs  ?  il  faut  la  rejeter  sans  balancer. 
Mais  au  contraire,  a-t-elle  un  motif  juste,  raisonnable,  ou  un 
fait  qui  n'a  rien  de  contraire  aux  lois  ni  aux  bonnes  moeurs  ? 
il  faut  I'executer  et  lui  faire  operer  tout  I'effet  que  le  testa- 
teur y  a  attache,  et  de  la  maniere  qu'il  I'a  ordonne  ;  parce 
qu'une  telle  condition  n'affecte  pas  moins  la  liberalite  A 
laquelle  elle  est  attachee  que  les  autres  espfeces  de  con- 
ditions auxquelles  la  loi  fait  op6rer  leur  effet  de  plein  droit, 
ainsi  que  nous  T  avons  explique  au  tome  2,  chap.  7,  sect.  4, 
nombre  113  et  suivants.'  '  Voila  pourquoi  on  ne  doit  avoir 
aucun  egard  a  1' opinion  de  quelques  auteurs  qui  ontpre- 
tendu  que  ces  sortes  de  clauses  ne  devaient  op6rer  aucun 
effet,  ou  qui  ont  si  fort  resserre  leur  eflfet  par  des  restrictions 
ou  des  limitations  qu'elles  deviennent  presqu'inutiles,  parce 
que  les  sentiments  de  ces  auteurs  sont  visiblement  con- 
traires  aux  veritables  regies.'  Furgole^  vol.  iv.,  p.  213. 
And  at  p.  207  the  writer,  in  a  few  words,  places  the  matter 
in  a  very  clear  light :  ''  Toutes  les  difficultes  sur  la  matiere 
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des  dispositions  p6nales  se  reduisent  a  ce  point  vertical  et 
decisif :  ou  le  fait  qui  sert  de  f ondement  a  la  peine  est  licite 
et  possible,  ou  ne  rest  pas ;  au  premier  cas  la  disposition 
est  valable  et  efficace,  au  second  cas  elle  est  inutile  et  con- 
sideree  comme  non-ecrite." 

"The  only  other  authority  from  the  old  law  quoted  in 
support  of  the  iudgment  is  a  passage  from  Rosseau  de  La- 
com  De,  and  in  the  following  number  the  writer  says :  '  Mais 
6J  r  apposition  de  la  peine  *est  permise  pour  soutenir  une 
disposition  licite  en  sa  forme  eten  sa  substance,  et  pour  em- 
pScner  un  obstacle  injuste  a  sa  disposition  licite.'  Rosseau 
de  Lacombe,  p.  745. 

' '  I  now  pass  to  the  consideration  of  the  modem  French 
authorities  bearing  upon  this  point,  and  these  authorities 
also  I  find  I  cannot  view  in  the  light  in  which  they  have  been 
regarded  in  the  judgment  under  consideration. 

' '  The  opinion  of  Larombi^re  is  referred  to  in  that  judff- 
ment  as  follows :  'M.  Larombidre,  en  son  3me  volume  de  la 
Theorie  des  Obligations,  No.  3  et  p.  3,  nous  dit,  qu'une 
telle  clause  est  irappee  d'une  nullity  radicale  et  absolue, 
comme  contraire  aux  lois,  aux  bonnes  moeurs,  ou  d  I'ordre 
public,  et  que  le  maintien  d'une  telle  clause  aurait  pour 
resultat  indirect  de  maintainir  des  dispositions  nuUes  et  de 
faire  fraude  a  la  loi.  II  fait  cependant  subordonner  le  rejet 
de  la  clause  p6nale  au  suxjcds  du  contestant,  qui  dit-il, 
plaide  a  ses  nsques  et  qui  ne  le  fait  impunement  qu'a  la 
condition  de  gagner  son  proems.' 

"The  passage  in  Larombidre  which  seems  to  be  referred 
to  in  the  judgment  is  in  the  following  terms :  '  H  convient 
alors  d'appliquer  les  dispositions  de  1' article  900  aux 
;  clauses  par  lesquelles  un  donateur  ou  un  testateur  enjoint 
a  ses  heritiers,  donataires  ou  legataires,  de  respecter  ses 
liberalites,  et  de  ne  pas  attaquer  I'acte  qui  les  contient,  sous 
peine  d'etre  dechus  de  tons  les  droits  suivant  lesquels  ils 
ont  §te  appeles  d  y  participer.  La  clause  p6nale  sera  par 
suite  reputee  nonecrite,  comme  le  serait  la  condition  simple 
lorsqu'elle  aura  pour  objet  d' assurer  1' execution  d'une  dis- 
position qui  est  frappee  d'une  nuUite  radicale  et  absolue, 
comme  contraire  aux  lois,  aux  mcBurs,  ou  a  I'ordre  public' 

"The  meaning  of  this  passage,  as  I  understand,  is  not,  as 
the  judgment  supposes,  that  such  a  clause  is  radically  null 
as  being  contrary  to  law,  good  morals,  and  public  order,  but 
that  such  a  clause  is  to  be  deemed  null,  '  non-ecrite,  lors- 
qu'elle aura  pour  objet  d' assurer  1' execution  d'une  disposi- 
tion qui  est  frapp6e  d'une   nullite   radicale  et   absolue, 
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comme  contraire  aux  lois,  aux  moeurSj  ou  a  Tordre  public' 
Larombiere,  vol.  iii.,  p.  3. 

'*  Therefore  it  is  plain  that  what  is  spoken  of  by  the  author 
as  being  contrary  to  law  and  good  morals  is  not,  as  the  judg- 
ment *under  view  supposes,  the  penal  clause,  but  the  illegal  [7 
object  sought  to  be  enforced  or  protected  by  such  a  clause. 

''The  corn.mencement  of  the  same  number  shows  beyond 
doubt  that  Larombiere  is  of  opinion  that  the  introduction 
of  a  clause  such  as  that  in  question  in  a  will  is  perfectly 
legitimate. 

**  *La  stipulation  d'une  clause  p6nale  pent  avoir  lieu  dans 
un  testament  aussi  bien  que  dans  un  contrat^  La  volenti 
du  testateur  n'est  pas  plus  gSnee  dans  son  expression  que 
celle  d'  un  contractant,  et  les  principes  qui  le  regissent  sont 
exactement  les  mgmes.' 

"*Ainsi  un  testateur  pent  valablement,  pour  mieux  as- 
surer r  execution  de  son  testament,  apposer  une  clause  p6n- 
ale  par  laquelle  il  prive  ses  16gataires  ou  heritiers  de  tout 
ou  partie  du  legs  ou  de  rh6r6dit6  s'ils  attaquent  ses  disposi- 
tions. Cette  condition  n'a  en  soi  rien  de  contraire  aux  pro- 
hibitions de  la  loi  civile.  Qu'  importe  en  eflfet  que  le  testateur 
les  prive  ainsi  conditionnellement  quand  il  pent  ne  leur 
rien  donner  du  tout?  Maitre  absolu  de  sa  succession,  il 
pent  en  disposer  de  la  manidre  qui  lui  convient  le  mieux 
Bans  que  nul  soit  f  onde  a  s'  en  plamdre  V 

"In  the  judgment  under  review  it  is  also  said  :  *M.  De- 
molombe  en  son  Cours  du  Code  Napoleon,  vol.  xviii.,  6tant 
le  vol.  i.  des  Donations  entrevifs  et  testamentaires,  aux  Nos. 
283, 284,  285  et  286,  declare  une  telle  clause  nulleet  ill6gale ; 
car,  dit-il,  I'accomplissement  de  ces  solennites  n'est  pas  seu- 
lement  exig6  dans  I'interSt  des  heritiers,  elle  est  aussi,  dans 
rint^rfit  des  testateurs,  une  garantie  essentielle  de  la  since- 
rite  et  de  la  liberte  de  leurs  dispositions ;  et  il  ajoute  au 
No.  286  que,  malgre  une  telle  clause  les  heritiers  peuvent 
attaquer  un  testament  pour  cause  de  captation ;  et  it  cite  la 
decision  de  la  Cour  supreme  (Cassation  du  27  mars,  1855) 
declarant  une  telle  clause  comme  non-ecrite  et  contraire  aux 
lois  et  aux  moeurs.' 

,  **  The  extract  from  Demolombe  in  the  above  passage  is 
taken  from  No.  285  of  his  work,  where  he  refers  to  th0  case 
of  a  will  '  qui  ne  serait  pas  rev^tu  des  solennites  exigees  par 
la  loi,'  and  therefore,  in  my  opinion,  is  inapplicable  to  the 
case  before  us,  in  which  all  the  formalities  required  by  law 
have  been  observed.  The  arrSt  of  the  27th  of  March,  1855, 
referred  to  in  the  same  passage  of  Demolombe,  concludes 
with  these  words  (which  bernolombe  has  placed  in  italics) : 
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*  Sauf  a  voir  ulterieurement  si  cette  clause  penale  devrait  on 
8]  non  leui'  etre  appliquee,'  as  to  which  ne  ^immediately 
adds  :  *  Cette  derniere  partie  du  considerant  de  1' arret  temo- 
igne  que,  s'il  etait  decide  que  le  testament  qui  a  ete  attaqu6 
pour  cause  de  captation  etait  I'oeuvre  de  la  volonte  libre  du 
testateur,  la  clause  penale  devrait  Stre  appliquee  a  I'heritier 
qui  aurait  suceombe  dans  sa  demande  et  qu'il  n'^en  pourrait 
etre  affranchi  qu'en  reunissant.'  (Comp.  Cass.  1845,  Mou- 
nier  Dev.  1846,  1«  5 ;  voy.  les  conclusions  de  M.  T  Avocat 
General  Delangle. ) 

"  And  Demolombe  adds  :  '  Et  telle  est  en  eflfet  la  doctrine 
qui  nous  parait  devoir  Stre  admise,  lorsqu'il  s'agit  d'une 
action  en  nuUite  qui  etait  fondee  sur  un  motif  d'ordre  pub- 
lic. (Comp.  Aubry  et  Rau  sur  Zacharia,  torn.  vi.  p.  6). 
288,  Bien  plus!  lorscju'il  s'agit  seulement  d'une  action  en 
nullit6,  fondee  sur  I'lnteret  privee  de  Theritier,  il  n'y  a  pas 
a  considerer8'ilar6ussiou  s'llaechoue,  et  il  suffit  en  general, 
a  moins  de  circonstances  particulieres  qu'il  ait  contrevenu  a 
la  defense  qui  lui  avait  ete  impos6e  par  le  disposant  d'atta- 
quer  Facte  par  lui  fait,  pour  que  la  clause  penale  doive  lui 
etre  appliquee. 

"'C'est  que,  alors,  comme  il  ne  s'agit  quede  son  interet 
pribee,  c'est  a  lui  de  faire  son  option  comme  il  I'entendra, 
et  il  la  fait  a  ses  risques  et  perils.^ 

"  Ricard  toutefois  s'exprimait  ainsi :  '  II  est  pourtant  veri- 
table g^ue  dans  I'evdnement,  nous  avons  coutume  de  prendre 
ces  pemes  6crites  dans  un  testament  pourcomminatories ;  et 
on  se  contente  d'adjuger  simplement  le  legs  a  celui  auquel 
il  est  fait,  sans  le  profit  de  la  peine.'     (Loc.  supra.  No.  1548.) 

''  Demolombe  then  gives  his  own.  opinion  thus:  'Nous  ne 
voudrions  pas  avancer  une  telle  proposition  ;  et  nous  pen- 
sons  au  contraire  que  le  profit  de  la  peine  doit  6tre  adjudge, 
lorsque  I'heritier  a  manque  a  la  condition  que.  le  testatenr 
lui  avait  impos^e  de  ne  pas  attaquer  son  testament ;  rien 
n'empechant,  disait  Ricard  lui-meme  (No.  1547),  que  les 
volontes  licites  des  testateurs  soient  defendues  par  des  con- 
ditions penales  legatoires.  Seulement  il  y  a  lieu  d' examiner 
en  fait,  dans  quel  cas  le  16gataire  aura  effectivement  man- 

^uee  a  cette  condition.     (Comp.  Cass.,  5  juillet,  1847,  Florin 
^ev.,  1847,  1,  839).'     Demolombe,  vol.  i.,  Donations  et  Tes- 
taments, No.  288,  p.  319. 

''  It  seems  to  me,  therefore,  sufficiently  plain  not  only  that 
Demolombe  cannot  be  regarded  as  holding  such  a  clause  to 
be  illegal  and  null ;  but,  on  the  contrary,  that  according  to 
the  opinion  of  that  writer,  such  a  clause  is  legal,  if  used  for 
9]  the  protection  of  a  *legal  bequest,  and  that  it  ought  to 
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be  enforced  where  the  legatee  has  really  acted  in  opposition 
to  the  conditions  of  his  legacy. 

'  *  The  opinion  of  Troplong  is,  it  is  admitted,  opposed  to 
the  judgment  under  consideration;  but  I  desire,  neverthe- 
less, to  quote  a  short  passage  from  his  treatise  on  donations 
and  wills,  which  gives,  in  a  few  words,  the  opinion  of  that 
distinguished  jurist  as  to  the  question  under  consideration. 
After  referring  to  the  arret  of  the  Court  of  Cassation,  of  the 
22d  of  December,  1845,  maintaining  the  validity  of  a  clause 
such  as  that  now  before  us,  Troplong  states  his  own  views 
thns :  'Je  pense  que  cet  arrfit  servira  de  regie  a  I'avenir. 
II  n'y  a  rien  de  plus  respectable  que  la  volonte  d'un  testa- 
teur  qui  cherche  a  prevenir  les  procds  apres  sa  mort,  et  op- 
pose un  frein  a  T  esprit  contentieux  de  son  heritier.  La 
clause  penale  doit  done  produire  ses  effets  salutaires,  et  telle 
est  la  decision  de  Justinien,  qui,  repoussant  d'anciennes 
sabtilitesj  vent  que  toutes  les  peines  prononcees  par  le  tes- 
tafeur  soient  executees  quand  elles  ne  conduisent  a  rien  de 
honteux,  d' impossible,  et  de  contraire  aux  lois.'  Troplong, 
Don.  et  Test.  vol.  i.,  p.  282,  No.  265. 

"Indeed  of  all  the  modern  writers  quoted  in  support  of 
the  judgment  uilder  review,  I  know  but  one,  Zacharia,  who 
holds  that  a  clause  such  as  that  in  question  ought,  in  all 
cases,  to  be  held  illegal :  and  his  editors,  Messrs.  Masse  and 
Verge,  do  not  seem  to  share  his  opinion,  for  they  add' in  a 
note :  '  La  condition  de  ne  pas  attaquer  nn  acte  nul  quand 
cette  nullite  ne  touche  en  rien  a  Torai'e  public,  n'a  rien  que 
de  licite.'  And  they  cite  a  number  of  authorities  in  support 
of  that  opinion.     Zacharia,  vol.  iii.,  p.  181.     Note  14. 

*'  The  aecisions  of  the  French  courts,  with  hardly  an  ex- 
ception, agree  in  holding  the  clause  in  question,  when  used 
for  enforcing  a  valid  bequest  or  will,  to  be  indisputably 
legal,  and  it  wDl  be  found  that  in  a  great  number  of  those 
cases  the  penal  clause  was  strictly  eniorced."  See  Montal 
V.  RwJiard  (*) ;  Mounter  v.  Diiquesnel  C.) ;  Regnier  v.  Reg- 
nier (') ;  Moreau  et  al  v.  Dumontier  () ;  Eschalie  v.  Es- 
cJudie  (*). 

On  the  8th  of  June,  1872,  the  Court  of  Queen's  Bench  (Du- 
val, C.J.,  Drummond,  Badgley,  and  Monk,  JJ.,  Caron,  J., 
dissenting)  *reversed  the  judgment  of  the  Superior  [10 
Court.  They  held  that  the  respondents  had  not  forfeited 
their  right  to  the  annuity  by  disputing  the  capacity  and 
freedom  of  the  testatrix,  because  such  forfeiture  could  only 

(»)  Sirey,  1843,  vol.  1.,  p.  374.  (»)  DaUoz,  1849,  vol.  i.,  p.  253. 

O  Sirey,  1846.  vol.  l,  p.  6.  (*)  Dalloz,  1858,  Vol.  i.,p.  26. 

(»)  Dalloz,  1863,  vol.  I,  p.  36;  1867,  vol  ii.,  p.  36. 
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.be  worked  by  reason  of  objections  to  the  will  which  were 
prosecnted  to  final  judgment;  while  the  objections  in  this 
case  had  been  voluntarily  abandoned  at  the  argument  before 
the  Privy  Council,  though  not  until  after  they  had  beea 
overruled  by  unanimous  judgments  in  both  the  Canadian 
courts.  They  held,  also,  that  the  respondents  had  not  for- 
feited the  legacy  by  contesting  the  due  execution  of  the  will, 
because  a  penal  clause  prohibiting  such  contest  would  be 
against  public  policy,  and  was  at  any  rate  only  enforceable 
at  the  discretion  of  the  court,  and  should  not  be  enforced  in 
the  present  instance, 'since  there  had  been  good  grounds  for 
doubting  if  the  execution  were  valid. 

The  jud^ent  of  Badgley,  J.,  who  delivered  the  judgment 
of  the  majority  of  the  court,  contained  the  following  dis- 
cussion of  the  French  authorities  upon  the  question  whether 
the  clause  is  contrary  to  public  order. 

"  It  is  abundantly  evident  from  the  French  law  authorities 
generally  that  a  testamentary  condition  which  would  pre- 
vent the  contestation  of  an  informal  will  was  absolutely  null 
and  held  to  be  unwritten,  as  well  by  the  old  law  itself  as  by 
its  declared  provision  set  out  in  the  declaratory  enactment 
of  the  760th  code  Article.  '  Les  formalit6s  sont  r6glees  par 
la  puissance  de  la  loi,  et  personne  ne  pent  se  soustraire  a 
cette  puissance,  ni  faire  par  quelque  precaution  que  ce  soit, 
que  les  lois  ne  puissent  pas  avoir  lieu  dans  son  testament ;' 
so  held  by  arret  of  the  28th  of  August,  1708,  vol.  v.  Journal 
des  Audiences,  ch.  42,  liv.  8.  Such  a  condition  in  itself  is 
rejected  as  a  legal  nullity,  and  as  being  beyond  the  legal  ca- 
pacity of  the  testator,  and  according  to  the  terms  of  the 
760th  Article,  '  In  a  will  such  a  condition  is  considered  as 
not  written,  and  does  not  annul  the  disposition ;  la  disposi- 
tion est  consider6e  comme  pure,  et  elle  n'en  est  pas  moins 
valable  parce  que  la  condition  est  regard^e  comme  non- 
ecrite,'  says  Furgole,  vol.  ii.,  p.  114.  Kicard,  at  No.  1544, 
says :  '  On  demande  si  le  donateur  on  le  testateur  pent  in- 
terdire  aux  personnes  g^ui  ont  int^ret  de  les  combattre,  la 
faculte  de  le  pouvoir  faire,  et  ce  directement  en  I'ordonnant 
ainsi,  ou  indirectement  par  apposition  de  peine :  a  mon  avis, 
11]  oil  les  moyens  par  lesquels  la  *dispo8ition  pent  etre 
contest6e  regardent  la  forme,  ou  la  substance  et  la  nature  ; 
an  premier  cas  T  interdiction  du  defunt  ne  pent  jamais  etre 
d'aucune  consequence,  parce  quMl  n'est  pas  en  son  pouvoir 
de  faire  que  les  solennites  de  Facte  qu'il  a  passe,  (jui  sont 
etablies  par  les  lois  par  force  de  droit  public,  n'y  soient  pas 
observees.'  Furgole  is  of  the  same  opinion  :  he  says,  vol. 
iv.,  p.  475 :  '  Si  dans  un  testament  qui  est  nul  par  quelque 
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d6faat  de  formalite,  le  testateur  dit,  "  Je  veux  que  mon  tes- 
tament soit  execute,  et  si  quelqu'un  de  mes  successeurs  legi- 
times I'attaque  pour  le  laire  casser,  j'institue  h^ritier  un 
tel  hopital ;"  une  telle  disposition  sera  nuUe  et  inutile,  quand 
meme  par  quelque  privilege  de  Th^ritier  institue  en  cas  de 
contravention,  le  testament  ne  manquerait  d'aucune  forma- 
lite pour  le  faire  valoir  a  son  egard,  parce  que  les  solennites 
du  testament  sont  de  droit  public,  que  les  formalit6s  en  sont 
r^glees  jpar  la  puissance  de  la  loi,  et  que  personne  ne  pent  se 
Boustraire  a  cette  puissance,  ni  fairs  par  quelque  precaution 
que  ce  soit  que  les  lois  ne  puissent  pas  avoir  lieu  dans  son 
testament.  C'est  ce  qui  a  ete  trds-iudicieusement  observe 
par  M.  I'Arocat  General  de  Fleury,  dans  son  plaidoyer  lors 
de  I'arrSt  du  28  aout  1708,'. above  cited ;  and  Furgole  adds, 
*  that  this  nullity  applies  to  penal  dispositions  in  conditions 
contrary  to  the  law,  that  is,  contrary  to  les  coutumes  ou  les 
usages  qui  ont  force  de  loi,  parce  que  la  puissance  est  tou- 
jours  la  mgme.' 

"  Ricard,  who  was  a  highly  esteemed  jurist  under  Cus- 
tomary Jurisprudence,  has  supplied  Furgole,  who  was  a 
5'urist  under  tne  Civil  Law  Jurisprudence  of  France,  at  Tou- 
ouse,  a  province  de  droit  6crit,  governed  by  the  Roman  law, 
with  much  of  his,  Furgole' s,  textual  learning  upon  the  gen- 
eral law  of  wills ;  and  Ricard,  discussing  tne  power  of  at- 
taching conditions  to  testamentary  dispositions,  draws  the 
distinction  between  conditions  as  to  the  validity  of  the  wiU 
itself  and  those  as  to  the  validity  of  the  disposition  con- 
tained in  the  will.  He  gives  instances  of  both,  and  amongst 
those  of  the  former,  where  the  intention  of  the  condition 
was  to  sustain  the  will  as  it  was,  ha  says :  '  Oii  la  dispo- 
sition est  absolument  penale  et  se  renferme  seulement  dans 
la  peine  prononc6e  par  le  testateur,  c'est-a-dire  qu'il  se  voit 

S[ue  sa  defense  a  ete  de  faire  subsister  sa  volenti  centre  la 
oi,  Je  veux  que  celui  qui  disputera  mon  testament  et  les 
legs  par  moi  faits  demeure  prive  de  ma  ^succession  et  [12 
que  sa  part  soit  deferee  a  mes  heri tiers.'  Compendious  as 
is  this  example  given  by  Ricard,  it  is  the  type  of  the  penal 
clause  contamed  in  the  will  of  Madame  Evanturel. 

"The  only  difference  between  these  two  penal  conditions 
is,  that  Ricard' s  expressly  gives  over  the  legacy  which  that 
in  the  will  of  the  testatrix  does  not ;  both  are  in  general 
terms,  and  express  a  general  intention  that  the  will  must  be 
sustained,  and  the  conclusion  of  Ricard  as  to  his  example 
must,  being  in  like  case,  conclude  the  Evanturel  condition. 
Ricard  says,  '  Pour  lors  comme  on  ne  remarque  dans  cette 
disposition  qu'un  esprit  d' arrogance  et  qui  se  veut  elever  au- 
11  Eng.  Rep.  ^  8 
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dessus  de  la  loi,  pour  emp^clier  F execution  de  ce  qu'elle 
permet  et  de  ce  qu  elle  a  ardonne,  une  semblable  disposition 
qui  n'a  d' autre  out  que  de  detruire  la  loi  est  censee  comme 
non-ecrite  et  on  n'y  a  aucun  egard.'  Furgole  holds  the 
same  doctrine,  and,  as  already  observed  by  him,  such  a  gen- 
eral penal  condition  has  no  effect,  and  hence,  '  lorsque  la 
condition  est  rejetee  ou  reraise  par  la  disposition  de  la  loi, 
la  disposition  est  consideree  comme  pure,  et  elle  n'en  est  pas 
nioins  valable  parce  que  la  condition  est  regardee  comme 
non-ecrite.'  Merlin,  and  other  French  jurists  of  eminence, 
have  adopted  the  same  opinion.  A  good  deal  of  judicial 
conflict  arose  in  the  court  below  as  to  the  power  and  rigtt 
of  attaching  penalties  to  testamentary  dispositions,  which, 
as  a  rule  of  law,  seem  to  admit  of  no  doubt,  as  Pothier,  in 
his  vol.  vi.,  p.  321,  says,  '  Pourvu  que  la  chose  que  le  testateur 
ordomerait  ne  fut  pas  une  chose  contraire  a  rhonnetet6publi- 
que  ou  aux  lois  ;'  and  Merlin,  vol.  xxiii.,  Repertoire,  p.  117, 
holds  the  same  opinion.  After  stating  that  penal  clauses 
may  be  attached  to  such  dispositions,  he  adds,  '  II  f aut  par- 
eillement  rejeter  et  regarder  comme  non-ecrites  les  clauses 
penales  qui  out  pour  objet  des  faits  au-dessus  de  la  capacite 
de  I'homme,  desnonnes  ou  prohibes.'  The  emending  legis- 
lation above  referred  to  did  not  interfere  with  this  common 
law  power,  nor  have  the  declaratory  articles  of  our  code 
done  so.  Such  conditions  for  protecting  valid  bequests  are 
fully  recognized  hy  the  law,  but  do  not  affect  this  case,  the 
contention  here  being  not  the  validity  of  a  bequest,  but  the 
alleged  obnoxious ness  of  a  will  against  the  formal  require- 
ments of  the  common  law  in  force  here,  which  could  not  pre- 
vent the  impugning  ol  a  will  for  informality. 
13]  **'The  fallacy  upon  which  the  adverse  judgment 
below  rests  is  in  considering  the  penal  clause  as  inserted  for 
the  mere  protection  of  the  usufructuary  bequest,  which  is 
perfectly  legal  in  itself,  and  has  not  been  questioned,  and 
required  no  such  protection  if  the  will  was  valid,  whereas 
the  penal  clause  was  altogether  apart  from  that  disposition, 
or  any  particular  disposition  of  the  will,  and  affected  the 
validity  of  the  notarial  will  as  a  legal  instrument.  Furgole, 
in  his  vol.  iv,,  pp.  470,  471,  refers  to  this,  and  after  mention- 
ing an  arret  of  the  parlement  de  Paris,  of  the  23d  of  April, 
1709,  vol.  v.,  Journal  des  Audiences,  which  enforced  the 
execution  of  a  will  notwithstanding  the  penal  disposition  in 
it,  observes  that  penal  dispositions  are  valid  in  the  same 
way  as  simple  conditional  dispositions.:  'que  pour  cette 
validite,  il  faut  considerer  la  qualite  des  faits  qui  sont  le 
fondement  de  la  peine,'  and  *as  penalties  contrary  to  law  in 
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conditional  dispositions  are  rejected  and  held  as  unwritten, 
so  also  they  are  rejected  and  held  as  unwritten  in  wills,' 
'parce  que  I'on  doit  decider  de  leur  validite  (les  dispositions 
penales)  par  la  qualite  de  la  condition,  et  non  par  la  peine 
qu'elles  renferraent,  a  cause  que  la  peine  seule  ne  fait  pas 
obstacle  a  leur  validite,'   &c.     'Cependant  la  disposition 

})enale  ne  doit  pas  profiter  en  faveur  de  qui  elle  est  faite, 
orsque  la  peine  est  fondee  sur  un  fait,'  &c.,  &c.,  'contraire 
aux  lois  ou  aux  bonnes  moeurs ;  mais  la  chose  doit  demeurer 
a  celui  qui  6tait  charge  du  fait  contraire  aux  lois,  a  cause 
qu'il  est  dispense  par  les  lois  memes  de  remplir  ce  fait,  et 
qu'il  ne  doit  souffrir  aucune  peine  d  raison  de  rinex6cution, 
parce  qui  la  loi  ni^me  I'en  garantit,'  concluding  that  the 
penalty  is  profitless  when  the  fact  upon  which  it  is  founded 
*  est  tel  c[u'il  ne  pent  et  ne  doit  §tre  rempli ;"  in  other  words, 
a  conditio  rei  non  licitse. 

'*  It  is  evident,  therefore,  that  the  clause  in  question  which 
tended  to  prevent,  directement  ou  indirectement,  the  legal 
test  of  the  validity  of  an  alleged  informal  will  was  contrary 
to  law  and  public  order,  aux  lois  et  a  I'ordre  public,  inter- 
fering with  a  question  of  interet  general,  formalities  in  wills 
hemg  publici  juris  \  and  the  rule  would  hold  even  if  the 
will  should  be  found  to  be  formal,  for,  repeating  Furgole, 
*Une  telle  disposition  sera  nulle  et  inutile,  quand  mSme  par 
quelque  privifege  de  1'  h6ritier  institue,  en  cas  de  contraven- 
tion, le  testament  ne  manquerait  d' aucune  formalite  pour  le 
Xaire  valoir  d  son  egard,  parce  que  les  solennites  du  testa- 
ment sont  du  droit  public,  *que  les  formalites  en  sont  [14 
reglees  par  la  puissance  de  la  loi,  et  que  personne  ne  pent 
se  soustraire,  ni  faire  par  quelque  precaution  que  ce  soit 
que  les  lois  ne  puissent  pas  avoir  lieu  dans  son  ^stament ;' 
and  so  also  held  by  Pollet,  cited  approvingly  by  Merlin, 
verbis  Peine  Testamentaire,  pp.  193-4,  'pour  assurer,'  dit 
PoUet,  T  execution  de  ses  dernieres  volontes,  on  prend  or- 
dinairement  la  precaution  d'imposer  la  peine  de  privation  a 
ceux  des  h^ritiers  qui  entreprendront  de  les  debattre.  Cette 
precaution  est  aujourd'hui  sans  effet ;  Theritier  qui  se  pour- 
voit  en  justice  centre  la  disposition  du  defunt,  n'encourt  pas 
la  peine  de  la  privation  a  moins  que  la  poursuite  ne  puisse 
etre  accusee  d'une  calomnie  toute  evidente.'  Under  these 
circumstances  the  penal  clause  in  the  will  should  be  re- 
garded as  unwritten ;  this  is  a  conclusion  of  fixed  law 
entirely  unconnected  with  judicial  interpretation,  and  there- 
fore the  annuity  legacy  is  by  law  a  pure  and  unconditional 
disposition  existing  in  favor  of  the  legatee." 
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From  this  judgment  of  the  Court  of  Queen's  Bench  the 
defendant  appealed  to  her  Majesty  in  Council. 

Mr.  Benjaviin^  Q.G.,  and  Mr.  Bowjpas^  for  the  appellant, 
after  referring  to  the  evidence  on  the  record  to  show  that  the 
respondent  was  a  free  agent  in  the  litigation  instituted. to 
contest  the  will,  that  the  litigation  was  oi  the  character  pro- 
hibited by  the  penal  clause,  and  that  therefore  the  respon- 
dents were  within  its  operation,  contended  that  the  said 
clause  was  valid.  They  relied  upon  the  reasoning  of  Mere- 
dith, C.  J.,  given  above.  As  to  the  old  law,  Ricard,  p.  817, 
vol.  iii.,  c.  12,  No.  1547,  was  absolutely  conclusive.  They 
referred  also  to  Civil  Code  of  Canada,  Article  760.  The  tes- 
tatrix had  given  her  whole  estate,  subject  to  a  charge,  on 
condition  that  her  daughters  were  to  elect,  either  to  take  the 
annuity  and  acquiesce  in  the  will,  or,  if  they  attacked  the 
will,  to  lose  the  annuity.  The  question  was,  whether  the 
condition  imposed  by  the  clause  was  illegal.  If  the  pur- 
pose which  a  condition  is  intended  to  subserve  is  lavmil, 
then  the  condition  itself  is  lawful ;  if  the  purpose  is  unlaw- 
ful, so  also  is  the  condition  unlawful.  This  condition  would 
be  illegal  if  it  were  designed  to  prevent  a  person  from  at- 
tacking an  illegal  or  immoral  will.  See  Civil  Code,  Art. 
831.     X  ou  cannot  effect  a  purpose  which  is  contrary  to  law, 

food  policy,  and  good  morals,  by  a  penal  provision.  By 
5]  the  Roman  law  a  testator  *who  could  not  take  away  his 
property  from  his  heir  imposed  a  charge  upon  it  with  a 
penal  provision.  If  that  was  merely  to  annoy  the  heir  it 
was  nugatory,  if  otherwise,  valid.  See  Pothier,  vol.  vi.,  p. 
321,  tit.  "Testament,"  ch.  2,  art.  3.  And  according  to  the 
true  meaning  of  the  French  authorities  cited  in  reference  to 
a  penal  clause  it  follows  that  if  a  testator  says,  "I  have 
done  my  best  to  make  a  valid  will,  and,  although  I  may 
have  failed,  any  one  who  disputes  it  shall  lose  his  legacy,^' 
that  is  a  valid  condition  [Sir  B.  Peacock  :  You  mean 
that  a -testator  may  lawfully  say,  that  a  person  who  wastes 
my  estate  by  litigation,  and  exposes  family  affairs  to  my 
prejudice,  is  not  an  object  of  my  bounty.]  The  Code  Na- 
poleon has  not  altered  the  law  as  laid  down  by  the  authori- 
ties. See  Art.  900,  and  cases  and  authorities  cited  by  Sirey 
in  his  note  thereto. 

Moreover,  the  condition  in  this  case  has  all  the  effect  of  a 
gift  over,  for  the  estate  is  given  subject  to  a  charge,  which 
charge  is  extinguished  if  the  legatee  in  whose  favor  it  is 
made  attacks  the  will.  See  CooTce  v.  Turner  (*) ;  Jarman  on 
Willsj  vol.  ii.,  p.   52,  53;  Redfleld  on  Wills,  Part  II.,  p. 

0)  15  M.  A  W.,  727. 
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679,  No.  34.  The  passages  cited  by  Mr.  Justice  Badgley, 
from  Story^s  Eq.  Jurisprudence,  vol.  i.,  §  290,  and  vol.  ii., 
§  1318,  refer,  one  to  a  condition  in  restraint  of  marriage, 
which  is  knowu  to  be  illegal,  and  the  other  to  the  difference 
between  a  penalty  in  a  bond  and  liquidated  damages,  and 
are  no  grounds  for  holding  that  this  condition  is,  as  ne  says, 
minatory  only,  and  not  to  be  put  in  operation. 

Mr.  jSovyring^  for  the  respondent,  contended,  on  the  evi- 
dence, that  the  female  respondent  had  not  been  a  party  to 
the  contentious  litigation  regarding  the  will  in  the  sense  of 
actively  desiring  herself  to  dispute  the  will.  Her  husband 
was  not  merely  a  formal  party  jjlaintiff,  but  had  a  clear  in- 
terest in  the  suit  as  the  administrator  of  his  wife's  estate 
under  the  Code  Napoleon.  The  action  was  taken  by  him 
alone,  without  the  consent  of  his  wife :  Dunne  v.  Dunne  (*). 
As  to  the  penal  clause,  it  was  void  for  uncertainty  ;  e,g.^ 
the  phrase  "directement  ou  indirectement." .  It  must  be 
construed  as  a  whole,  and  no  effect  could  be  given  to  a 
prohibition  against  indirectly  taking  any  step  to  dispute  a 
will.  It  is  impossible  to  define  *what  the  testator  meant  [16 
by  "indirect  contestation."  Such  a  condition  is  strictis- 
simi  juris^  and  must  be  clear  and  certain  in  its  terms.  See 
FiUinghaTTh  v.  Burnley  ("),  in  reference  to  heir  and  residue, 
and  2  Jarman  on  WiDs  (1861),  p.  13,  as  to  conditions  subse- 
quent. He  referred  to  passages  in  the  French  authorities 
which  distinguish  between  a  condition  of  this  nature  affect- 
ing the  whole  testament  and  a  condition  affecting  a  particu- 
lar clause  in  it :  1  Furgole,  sect.  1-8  ;  2  Bourjon,  Droit 
Commun  de  la  France,  Pt.  v.,  c.  1,  pp.  343-363,  pars.  1,  2; 
1  Ricard,  Trait6  des  Donations,  c.  12,  pp.  769,  770,  pars. 
1643-1548 ;  4  Furgole,  p.  250,  s.  133 ;  1  Furgole,  p.  532, 
8.  126;  Rousseau  de  la  Combe's  Recueil  de  Jurisprudence, 
p.  311;  1  Furgole,  542-546;  Merlin's  Repertoire  de  Droit, 
vol.  ix.,  p.  227. 

As  to  the  English  authorities  upon  the  question  of  a  con- 
dition being  treated  as  minatory  only,  or  as  void  in  the  ab- 
sence of  a  gift  over,  he  c^ted  vooJce  v.  Turner  {*) ;  Cooke  v. 
Turner  {*) ;  Cooke  v.  Turner^  Cooke  v.  Cholmondeley  (*) ;  In 
re  Dickson^  s  Trusts  {*). 

Mr.  Bompas^  in  reply. 

July  24,  1874.  The  judgment  of  their  Lordships  was  de- 
livered by  Sir  James  vV.  Colville  :  The  appellant  is  the 

(>)  7  De  G.  M.  A  G.,  207.  (»)  15  Sim.,  611 ;  see  also  16  Sim.,  482. 

(*)  1  T.  A  R.,  536.  (•)  1  Sim.  (N.S.),  37, 46;  20  L.  J.  (N.S.) 

(«>  15  M.  A  W.,  727.  (Ch.),  83, 
{*)  14  Sim.,  600. 
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son,  and  the  female  respondent  a  daughter  of  Dame  Marie 
Anne  B-edard,  \^ho,  being  then  the  widow  of  the  late  Fran- 
cois Evanturel,  died  on  the  18th  of  November,  1863. 

By  her  solemn  testament,  passed  before  two  notaries,  and 
dated  the  18th  of  May,  1861,  she  gave  the  usufi-uct  of  all 
her  estate  to  her  son,  the  appellant,  for  his  life,  but  "  a  la 
charge"  or  subject  to  the  obligation  of  paying  a  life  annu- 
ity of  £25  to  each  of  her  four  daughters,  and  two  smaller 
annuities  to  her  sisters.  Subject  to  this  disposition  the  tes- 
tatrix bequeathed  '4a  propriete  de  ses  dits  biens,  meubles 
et  immeiibles,"  to  the  children  born  and  to  be  born  of  the 
marriage  of  the  appellant  with  his  then  wife,  equallv,  con- 
stituting them  her  ''  16gataires  universals  en  propriete." 
17]  *The  6th  clause  of  the  testament,  on  which  all  the  ques- 
tions now  to  be  determined  depend,  is  in  the  following  words : 

' '  Sixidmement.  Je  veux  et  ordonne  et  ma  volonte  expresse 
est,  que  si  mes  dites  tilles,  on  aucune  d'elles,  venait  a  faire, 
soit  directement  ou  indirectement,  aucune  demarche  quel- 
conque  pour  contester,  mon  present  testament,  qu'alors  et 
dans  ce  cas  mes  dites  tilles,  ou  aucune  d'elles  qui  voudraient 
ainsi  chercher  a  contester  mon  present  testament,  soient 
privees  ou  soit  privee  de  tons  droits  quelconques  dans  ma 
dite  succession  et  de  la  rente  viagdre  susdite,  et  que  quant  a 
celles  ou  celle  qui  voudrait  contester  mon  dit  testament,  le 
legs  a  elle  fait  de  la  dite  rente  soit  non  avenu  et  caduc  ;  car 
telle  est  mon  intention  expresse." 

The  legal  heirs  of  the  testatrix  were  the  appellant  and  her 
four  daughters,  viz..  Dame  Marguerite  Evanturel,  the  wife 
of  Alfred  Pare,  Dame  Sophia  Evantural,  wife  of  Louis  T. 
Suzon,  the  respondent.  Dame  Emilie  Malonia  Evanturel, 
wife  of  the  respondent,  Edouard  Remillard,  and  Demoiselle 
Elmira  Algre  Evanturel,  who  alone  of  the  four  was  urtmar- 
ried  at  the  date  of  the  will  and  that  of  her  mothers  death. 

On  the  7th  of  December,  1863,  within  one  month  of  the 
death  of  the  testatrix,  an  action  was  commenced  in  the 
names  of  the  respondents,  claiming  in  right  of  the  lady,  as 
one  of  the  co-heirs  of  her  mother,  one-tifth  of  the  succes- 
sion, or,  in  the  alternative,  £2,500,  with  interest  and  costs, 
and  alleging  that  the  respondent  was  in  possession  of  the 
whole  estate.  It  is  unnecessary  to  go  with  any  particularity 
into  the  pleadings  in  that  action.  It  is  sumcient  to  state 
that,  in  answer  to  the  claim,  the  present  appellant  set  up  the 
testament  of  1861  ;  that  the  respondents  impugned  that 
document  by  an  *' inscription  en  faux,"  as  not  having  been 
duly  '*dicte  et  nomme  to  the  two  notaries;  and,  by  an- 
other pleading,  as  having  been  obtained  from  the  testatrix 
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when  not  of  testamentary  capacity  by  tl^e  fraud  and  ''cap- 
tation," or  undue  influence,  of  the  appellant.  The  Superior 
Court,  on  the  5th  of  September,  1864,  decided  in  favor  of 
the  respondents  upon  the  "inscription  en  faux,"  declaring 
the  alleged  testament  to  be  null  and  void  on  the  ground  of 
its  informal  execution,  and  setting  it  aside  with  costs.  Bat 
this  decree  was,  on  the  20th  of  June,  1865,  reversed  by  the 
Court  of  Queen's  Bench  by  a  decree  which  set  aside  the 
'*  inscription  en  faux,"  and  remanded  the  case  in  order  that 
the  respondents  might  be  at  *liberty  to  prove  their  al-  [18 
legations  as  to  the  incapacity  of  the  testatrix,  and  the  fraud 
and  undue  influence  practiced  on  her  by  the  appellant. 
These  issues  were  decided  against  the  respondents  by  the 
Superior  Court  on  the  16th  of  May,  1866,  and,  on  appeal, 
by  the  Court  of  Queen's  Bench  on  the  18th  of  March,  1867, 
the  result  of  the  two  decrees  of  the  latter  court  being  the 
dismissal  of  the  respondent's  action.  Against  those  decrees 
the  respondents  preferred  an  appeal  to  Her  Majesty  in 
Council,  which,  on  the  15th  of  March,  1869,  was  dismissed, 
both  decrees  being  affirmed,  and  the  testament  finally  estab- 
lished, with  costs. 

On  the  28th  of  December,  1869,  the  respondents  com- 
menced the  action  out  of  which  this  appeal  has  arisen,  for 
the  recovery  from  the  appellant  of  $700,  in  respect  of  the 
annuity  given  to  the  female  respondent  by  the  will,  being 
$600  for  six  years'  arrears  of  the  annuity,  and  $100  for 
interest. 

The  defence  to  the  action  made  by  the  appellant  was  in 
substance  that,  by  means  of  the  contestations  by  the  respon- 
dents of  the  testament  in  the  former  suit,  the  female  re- 
spondent had  forfeited,  under  the  6th  clause  of  that 
instrument,  all  right  to  the  annuity,  which  ought,  therefore, 
to  be  declared  "non  avenu  et  caduc."  To  this  defence  the 
respondents  replied  that  the  penal  clause  was  bad  in  law  ; 
that  the  respondent,  Edouard  Remillard,  had  a  direct  in- 
terest in  the  former  action  under  the  ''communaut6  de 
biens"  subsisting  between  him  and  his  wife  ;  that  the  penal 
clause  could  not  affect  this  right ;  that  he  brought  the 
former  action  against  the  will  of  his  wife  ;  and  that  the  ac- 
tion was  not  vexatious,  inasmuch  as  the  invalidity  of  the 
will  had,  on  the  **  inscription  en  faux,"  been  affirmed  by 
three  Judges  out  of  six.  • 

The  judge  of  the  Superior  Court,  M.  Taschereau,  on  the 
6th  of  May,  1871,  made  a  decree  in  favor  of  the  respon- 
dents. The  full  bench  of  the  Superior  Court,  consisting  of 
him  and  two  other  judges,  reversed  that  decision  on  review, 
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and  dismissed  the  action  by  a  decree  dated  the  7th  of  De- 
cember, 1871  (he  dissenting^.  But  on  the  respondents'  ap- 
pealing to  the  Court  of  Queen's  Bench,  that  Court  (Mr. 
Justice  Caron  dissenting)  by  a  decree  dated  the  8th  of  June, 
1872,  reversed  the  decree  of  the  Superior  Court,  and  con- 
firmed the  original  decree  of  Mr.  Justice  Taschereau  in 
favor  of  the  respondents. 
191     *The  present  appeal  is  against  this  last  decree. 

The  questions  to  be  determined  are  the  validity  and  legal 
effect  of  the  6th  clause  of  the  testament,  and  whether  the 
female  respondent,  if  bound  by  it,  has  lost  the  right  to  insist 
on  the  payment  of  her  annuity  by  reason  of  the  proceedings 
in  the  former  action. 

Their  Lordships  think  it  will  be  convenient  to  follow  the 
course  taken  on  the  argument  before  them  at  least  by  the 
respondent's  counsel ;  and  assuming  for  the  sake  of  argu- 
ment the  validity  of  the  clause  to  consider  in  the  first  in- 
stance, the  nature  of  the  fonner  action,  and  the  part  taken 
by  the  female  respondent  therein. 

It  has  been  contended  that  the  action  in  which  the  testa- 
ment was  disputed  was  the  action,  not  of  her,  but  of  her 
husband ;  and  that  it  was  brought  by  him  against  her  will, 
and  in  respect  of  his  interest  under  the  "  communaut6  de 
biens,"  which  the  6th  clause  in  th(B  will  could  not,  and  did 
not,  purport  to  affect.  To  estimate  the  weight  due  to  this 
argument,  it  is  necessary  to  see  what  were  the  relations 
between  the  two  responaents  under  their  marriage  settle- 
ment. 

By  that  instrument,  which  was  executed  on  the  11th  of 
June,  1860,  the  day  before  their  marriage,  it  was  stipulated 
as  follows : 

*'  II  y  a  aura  communaut6  de  biens  entre  les  dits  futurs 
epoux  conformement  aux  dispositions  de  la  coutume  de 
Paris,  sauf  les  modifications  suivantes,  savoir:  tons  les 
biens  et  heritages,  mobiliers  et  immobiliers,  deja  6chus,  et 
qui  echerront  par  la  suite  a  I'un  et  i,  T  autre  des  dits  futurs 
epoux,  soit  par  succession,  donation,  ou  testament,  n'entre- 
ront  point  dans  la  dite  future  communaute,  mais  au  con- 
traire  sortiront  nature  de  propres  a  celui  a  qui  ils  seront 
echus  et  advenus  et  auxsiens  de  son  c6t6  et  ligne,  a  1' excep- 
tion toutefois  des  interets,  fruits  et  revenus  des  dits  biens 
qui  entreront  cependant  dans  la  dite  communaute." 

The  community,  therefore,  which  subsisted  between  the 
respondents  was,  to  use  the  language  of  the  Civil  Code  (see 
Pt.  IV.,  c.  2)  not  "legal,",  but  "conventional,"  the  effect 
of  a  legal  community  being  qualified  by  the  important  stipu- 
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lation  that  the  moveable  property  which  had  come  or  might 
thereafter  come  to  either  consort  by  inheritance,  'gift,  or  tes- 
tamentary disposition,  was  not  to  fall,  as  by  operation  of 
law  it  would  fall,  into  the  community.  It  follows  that  the 
share  in  Madame  Evanturel's  succession  which  *was  [20 
claimed  bv  the  respondents  in  the  former  suit  was  a  chose 
in  action  forming  part  of  the  female  respondent's  separate 
estate,  and  that  the  husband  could  have  no  interest  in  it, 
except  in  respect  of  the  income  which,  after  it  had  been  re- 
duced into  possession,  might  accrue  therefrom  and  from 
time  to  time  fall  into  the  community.  A  suit  to  enforce 
such  a  claim  would,  prima  facie^  appear  to  be  the  suit  of 
the  wife,  though  the  law  required  that,  like  other  suits  in  re- 
spect of  her  separate  property,  it  should  be  brought  with 
the  sanction  of  the  fiusband,  and  that  he  should  loin  in  it 
for  the  sake  of  conformity.  Nor  have  any  of  the  Canadian 
judges  taken  a  different  view  of  it.  Mr.  Justice  Taschereau 
does  not  seem  in  either  of  his  judgments  to  have  touched 
this  point.  Mr.  Justice  Badgley,  wno  gave  the  judgment  of 
the  majority  of  the  Court  of  Queen's  Bench,  speaking  of 
this  former  action,  say^  ' '  The  female  appellant,  assisted  by 
her  husband  for  confonnitv,  sued  her  brother  by  an  actioji 
*en  petition  de  h6reditfe."'  Mr.  Justice  Caron  and  Chief 
Justice  Meredith  expressly  treat  this  action  as  a  breach  of 
the  condition,  the  latter  holding  that  an  action  in  that  form 
must  have  been  in  the  contemplation  of  the  testatrix,  inas- 
much as  the  will  was  made  after  the  respondent' s  marriage. 
It  is,  however,  suggested  that  the  action,  though  technically 
and  ostensibly  that  of  the  wife,  was,  in  fact,  instituted  by 
her  husband  in  her  name,  against  her  will,  and  that  she  is, 
therefore,  not  responsible  for  it.  If  it  be  true  that  her  name 
was  used  without  her  knowledge  or  against  her  will,  or  that 
she  was  not  a  free  agent  in  the  proceedings  taken  ostensibly 
by  her,  but  a  person  acting  under  the  compulsion  of  her 
husband,  that  case  ought  to  have  been  established  by  evi- 
dence. J3ut  there  is  nothing  to  show  that  she  was  not  a  free 
agent  in  the  proceedings  so  taken,  proceedings  which,  if  suc- 
cessful, would  certainly  have  been  for  her  benefit.  She  was 
examined  in  the  course  of  the  suit ;  she  admitted  that  she 
was  the  plaintiff  or  one  of  the  plaintiffs ;  she  took  no' step  to 
repudiate  the  claim  made  in  her  name ;  and  the  solitary  cir- 
cumstance from  which  an  inference  that  she  did  not  herself 
dispute  the  testament  is  drawn  is,  that  when  examined  as  a 
witness  she  admitted  that  at  the  date  of  the  will  her  mother 
had  sufficient  intelligence  to  make  a  testament. 
Another  point  to  be  considered  is  the  nature  of  the  pro- 
11  Eng.  Rep.  9 


66  CASES  I*  THE  PRIVY  COUNCIL.  [L.  IL, 

— ^ 9  I.I 

1874  Evanturel  v.  EvantureL  J.O. 

ceedings  taken  to  dispute  the  will.  It  is  said  (and  this  as- 
21]  sunrption  is  the  *ioundation  of  the  judgment  which  Mr. 
Justice  Badgley  delivered  on  behalf  of  nimself  and  the 
judges  who  concurred  with  him)  that  although  the  will  was 
originally  disputed  on  the  grounds  of  fraud  and  captation, 
as  well  as  on  that  of  its  informal  execution,  the  former 
grounds  must  be  taken  to  have  been  abandoned,  and  the 
testament  to  have  been  really  disputed  only  upon  the  objec- 
tions to  its  due  execution  which  were  raised  by  the  ''  inscrip- 
tion en  faux."  The  respondents,  however,  after  the  order 
of  remand  of  the  20th  of  September,  1865,  disputed  the  will 
on  the  issues  of  fraud  and  undue  influence ;  they  appealed 
from  the  adverse  decision  on  those  issues  from  4;he  Superior 
Court  to  the  Court  of  Queen's  Bench,  and  from  the  latter 
court  to  Her  Majesty  in  Council ;  and*  in  the  printed  case 
filed  by  them  as  appellants  in  the  Privy  Council,  insisted 
upon  all  the  grounds  on  which  the  will  was  originally  dis- 
puted. The  suggested  abandonment,  therefore,  rests  wholly 
on  the  fact  that,  on  the  hearing  of  that  appeal,  their  learned 
counsel,  exercising  therein  a  sound  discretion,  declined  to 
argue  the  issues  of  fraud  and  undue  influence,  on  which, 
being  questions  of  fact,  he  had  the  concurrent  judgments  of 
the  two  Canadian  courts  against  him.  Mr.  Justice  Badgley, 
indeed,  cites  a  text  of  Forsyth,  to  the  effect  that,  if  the  con- 
testing party  desists  from  nis  objection  before  "judgment 
d^finitif,"  he  does  not  incur  the  penalty.  The  fallacy  pf  the 
learned  judge's  argument  consists  in  treating  the  order  of 
Her  Majesty  in  Council  as  the  first  definitive  judgment. 
The  decree  of  the  Superior  Court  on  the  trial  of  these  issues 
of  fraud  and  captation  would  clearly  have  been  a  defini- 
tive judgment  if  the  respondents  had  not  themselves  pro- 
tracted the  contest  by  going  first  to  the  Court  of  Queen's 
Bench  and  afterwards  to  the  Privy  Council.  A  party  can- 
not put  himself  in  a  better  situation  by  prolonging  vexatious 
litigation  than  that  in  which  he  would  have  been,  had  he 
submitted  to  the  first  judgment  against  him. 

Their  Lordships  are,  therefore,  of  opinion,  that  the  former 
action  must  be  taken  to  have  been  the  action  of  the  female 
respondent,  and  that  she  must  be  taken  to  have  therein  dis- 
puted the  will,  not  only  upon  the  objections  to  its  execution 
raised  by  the  "inscription  en  faux,"  but  also  upon  the 
grounds  of  fraud  and  undue  influence." 
22]  *The  legal  effect  and  validity  of  the  conditional  or 
penal  clause  are  now  to  be  considered. 

It  has  been  argued  that  this  particular  clause  is  so  vaguely 
"expressed  that  it  should  be  held  to  be  void  for  uncertainty. 
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Their  Lordships  cannot  accede  to  this  argument,  which 
seems  to  be  principally  founded  on  the  words,  "faire,  soit 
directement  ou  indirectement,  aucune  d-marche  quelconque 
pour  contester  mon  present  testament."  The  terms,  though 
general,  seem  to  their  Lordships  to  point  to  a  contestation 
of  the  testament  in  a  court  of  law,  and  to  be  made  so  gen- 
eral in  order  to  embrace  every  form  of  legal  proceeding 
wherein  or  whereby  such  contestation  might  take  place. 
There  is,  therefore,  no  such  uncertainty  in  the  clause  as 
mi^ht  prevent  its  application. 

A  graver  question  raised  is,  whether  the  law  permits  or 
will  give  any  effect  to  such  a  claim. 

The  reasons  assigned  in  the  formal  judgment  of  Mr.  Jus- 
tice Taschereau,  of  the  6th  of  May,  1871,  for  treating  the 
clause  as  *'  non-ecrite,"  may  be  shortly  stated  as  follows : 

1.  That  in  the  circumstances  of  the  case  such  a  clause  is 
contrary  to  public  order  ("I'ordre  public"),  inasmuch  as 
the  law  requires  the  observance  of  certain  formalities  in  the 
execution  of  wills,  the  testable  capacity  of  the  testator,  and 
the  absence  of  fraud  and  undue  influence ;  and  the  strict  ap- 
plication of  such  a  clause  would  favor  the  non-observance 
of  what  the  law  requires  and  the  commission  of  what  the 
law  forbids  by  deterring  persons  from  disputing  wills  which 
on  one  or  otner  of  the  above  grounds  ought  to  be  declared 
void. 

2.  That  such  a  clause,  unless  under  exceptional  circum- 
stances, and  in  the  absence  of  probable  or  reasonable  cause 
lor  disputing  the  disposition,  ought  to  be  considered  as  in- 
serted only  tn  terrorem  and  deemed  to  be  comminatory. 

.3.  That  the  respondents,  in  contesting  the  will,  had  not 
acted  in  the  spirit  of  chicanery,  but  had  a  just  and  prob- 
able cause  for  suspecting  the  validity  of  the  will  and  requir- 
ing it  to  be  proved  by  legal  proceedings;  and  that  the 
application  or '  non-application  of  such  a  clause  is  in  the 
discretion  of  a  court  of  justice,  to  be  exercised  upon  its 
view  of  the  whole  of  the  matters  in  dispute — 'T ensemble 
du  litige." 

*4.  That  in  ^the  opinion  of  the  court,  it  was  not  the  [23 
intention  of  the  testatrix  to  deprive  her  daughters  of  their 
small  legacies  if  they  disputed  the  very  valuable  gift  to  their 
brother,  on  all  or  any  of  the  grounds  upon  which  the  valid- 
ity of  the  testament  was  in  lact  disputed,  but  only  in  the 
event  of  their  disputing  the  justice  of  the  distribution  which 
she  made  of  her  property,  and  in  particular  the  clause  by 
which  she  discharged  her  son  from  the  liability  of  rendering 
any  account  as  her  agent. 
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The  formal  judgment  of  the  Court  of  Queen's  Bench,  in 
support  of  the  conclusion  that  ''the  clause,  under  the  cir- 
cumstances of  the  case,  and  considering  the  nature  of  the 
contestations  of  the  testament  by  the  respondents,  ought  to 
be  deemed  'non-ecrite,'  "  adopts  and  specifies  the  second 
and  third  of  the  above  reasons.  It  is  to  be  observed,  how- 
ever, that  this  document,  which  is  the  judgment  under  ap- 
peal, does  not  expressly  declare  the  clause  to  be  contrary  to- 
''  I'ordre  public,'^  though  many  of  the  reasons  given  by  Mr. 
Justice  Badgley,  in  the  judgment  delivered  by  him,  seem  to 
favor  such  a  conclusion  ;  and  further,  that  the  words  "  vu 
la  nature  de  la  contestation  du  dit  testament,"  taken  in  con- 
nection with  the  judgment  delivered,  make  it  uncertain  how 
far  the  final  judgment  of  the  Court  of  Queen's  Bench  pro- 
ceeded on  its  erroneous  view  of  the  supposed  abandonment 
of  the  grounds  of  fraud  and  undue  influence  which  has  al- 
ready been  adverted  to. 

The  760th  Article  of  the  Code  Civil  (by  which  it  is  agreed 
on  all  hands  that  this  case  is  governed)  is  in  these  words  : 
*'  Gifts,  inter  viws,  or  by  will,  may  be  conditional.  An  im- 
possible condition,  or  one  contrary  to  good  morals,  to  law, 
or  to  public  order,  upon  which  a  gift  ii^er  vivos  depends,  is 
void,  and  renders  void  the  disposition  itself,  as  in  other  con- 
tracts. In  a  will,  such  a  condition  is  considered  as  not  writ- 
ten, and  does  not  annul  the  disposition."  This  clause  must 
be  read  in  connection  with  the  831st,  which  declares  that 
"every  person  of  full  age,  of  sound  intellect,  and  capable 
of  alienating  his  property,  may  dispose  of  it  freely  by  will, 
vnthout  reserve,  restriction,  or  limitation,  saving  the  prohi- 
bitions, restrictions,  and  causes  of  nullity  mentioned  m  this 
code,  and  all  dispositions  and  conditions  contrary  to  public 
order  or  good  morals." 

It  appears  to  their  Lordships  that  these  articles  siiflice  to 
24]  dispose  *of  several  of  the  conclusions  on  which  the 
judgments  under  appeal  have  been  shown  to  be  founded,  of 
much  of  the  reasoning  of  the  learned  judges. in  support  of 
those  conclusions,  of  many  of  the  authorities  cited  at  the 
bar  from  ancient  French  writers,  and  of  the  arguments 
founded  on  those  authorities. 

For  example,  these  articles  of  the  code,  of  which  the 
terms  are,  in  substance,  hardly  distinguishable  from  those, 
of  the  texts  of  Justinian,  leave  no  ground,  if  ground  there 
ever  were,  for  the  proposition  repudiated,  as  Merlin  (titre 
'^  Peine  Testamentaire'^)  shows  by  the  best  authorities  that 
the  Tlieodosian  Code  and  therefore  the  law  of  the  Antonines 
on  this  point  ought  to  prevail  over  that  of  Justinian  in  coun- 
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tries  governed  by  the  Code  of  Paris.  They  also  sweep  away 
all  the  fine  distinctions  between  penal  and  purely  condi- 
tional dispositions  which  civilians  have  founded  on  the  mo- 
tives, real  or  supposed,  of  testators.  But  they  do  more.  By 
declaring  that  a  testator  may  impose  upon  his  gift  any  con- 
dition not  prohibited  by  the  code,  and  not  contrary  to  law, 
public  order,  or  good  morals,  they  seem  to  cast  upon  courts 
of  justice  the  duty  of  giving  effect  to  all  conditions,  which 
do  not  fall  within  the  above  exceptions,  according  to  the 

{>lain  meaning  and  intention  of  the  testator,  to  be  collected 
rom  his  language.  This  consideration  would  dispose  not 
only  of  the  fourtli,  but  of  the  second  and  third  of  the  above- 
mentioned  grounds  for  Mr.  Justice  Taschereau's  original 
judgment.  Of  the  fourth,  it  may  be  remarked,  that  it  pro- 
ceeds on  one  of  those  forced  constructions  of  a  testament 
which  are  tantamount  to  the  making  of  a  new  will  for  the 
testator ;  and  that  it  would  in  effect  make  the  whole  clause 
nugatory,  since  it  would  be  idle  to  dispute  particular  clauses 
in  a  will  duly  executed  by  a  testator  ot  undisputed  capacity, 
having  a  testamentary  power  over  the  subject  matter  dis- 

Eosed  of,  on  the  mere  ^ound  of  the  alleged  injustice  or  un- 
drness  of  the  disposition. 

The  second  and  third  of  the  above-mentioned  reasons  be- 
ing those  adopted  by  the  Court  of  Queen's  Bench,  are 
closely  connected  together.  It  is  stated  by  Merlin  (R6per- 
toire  de  Droit,  vol.  ix.,  p.  227,  titre  ''  Peine  Testamentaire,") 
that  little  effect  is  given  in  practice  to  clauses  of  this  kind ; 
that  * '  Paul  de  Castres  and  a  number  of  other  authors  re- 
gard them  as  purely  comminatory ;  so  that  the  penalties 
which  they  prescribe  are  not  incurred  as  of  absolute  right 
*by  a  breach  of  the  condition,  but  are  inflicted  only  in  [z5 
the  very  rare  cases  in  which  the  suits  brought  by  those 
whom  the  testator  has  forbidden  to  bring  them,  are  found 
to  have  no  other  foundation  than  a  spirit  of  calumny  and' 
vexation." 

This  implies,  not  that  the  condition  is  in  itself  unlawful, 
or  against  public  policy,  but  that  either  by  an  arbitrary  rule 
of  construction  it  is  to  be  taken  to  import,  however  general 
may  be  its  language,  that  the  testator  intended  only  to  for- 
bid the  contestation  of  his  will  upon  frivolous  and  vexatious 
grounds,  or  that  there  resides  in  the  conrt  of  justice  a  dis- 
cretionary power  of  giving  or  refusing  to  give  effect  to  it,  ac- 
cording to  their  view  of  the  motives  and  conduct  of  those 
who  shall  be  found  to  have  infringed  its  letter. 

There  is  nothing  in  the  code  to  warrant  either  of  these 
propositions.     The  latter  seems  to  rest  upon  the  practice  of 
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the  old  French  Parliaments ;  but  the  sort  of  dispensing  or 
qualifying  power  so  claimed  and  exercised  by,  them  has 
been  condemned  by  the  best  jurists,  and  repudiated  in  the 
courts  of  Lower  Canada,  as  is  shown  by  the  authorities  (') 
cited  by  Chief  Justice  Meredith,  and  in  the  notes  of  Mr. 
Justice  Carofli's  judgment.  And  as  the  decisions  of  courts 
claiming  to  exercise  this  anomalous  power  are  the  founda- 
tion of  the  rule  of  construction  assumed  in  the  former  of  the 
two  propositions,  and  the  rule  itself  is  opposed  to  the  ordi- 
nary pnnciples  of  construction,  their  Lordships  think  that 
that  also,  if  it  ever  existed,  must  be  treated  as  obsolete ;  and 
that  in  order  to  support  the  judgment  under  appeal  the  con- 
dition in  question  must  be  shown  to  fall  within  the  excep- 
tions expressed  by  the  code,  as  being  impossible,  or  contrary 
to  good  morals,  to  law,  or  to  public  order. 

Impossible,  or  contrary  to  good  morals,  it  clearly  is  not ; 
it  is' not  prohibited  by  any  positive  law;  the  disposition 
which  it  is  designed  to  protect  is  neither  contrary  to  law  nor 
public  order,  since  the  testatrii  had  an  absolute  power  of 
26]  disposition  over  her  whole  *estate ;  and  the  question  is, 
therefore,  reduced  to  this,  viz..  Is  this  clause  contrary  to 
public  order,  because  it  is  designed  to  prevent  the  doing  of 
that  which  it  is  against  public  order  to  discourage  ?  In  con- 
sidering 'this  question  their  Lordships  will  treat  "  public 
order"  as  identical  with  what  in  this  country  is  termed 
''public  policy,"  though  the  latter  is  perhaps  the  larger  of 
the  two  terms.  And  they  must  deal  with  tne  proposition 
laid  down  by  Mr.  Bowf  ing,  and  indeed  involved  in  the  judg- 
ment of  Mr.  Justice  Taschereau,  viz.,  that  every  condition 
which  implies^  the  prohibition  to  dispute  a  will  as  a  whole, 
as  distinguisKed  from  a  particular  clause  in  it,  upon  any 
grounds  which  affect  the  legal  validity  of  the  instrument  as 
a  testamentary  disposition,  sins  against  public  order,  and 
•must  be  treated  as  *'non-ecrite."  They  must  do  this  be- 
cause as  they  have  already  shown  there  is  no  ground  for 
treating,  as  the  majority  of  the  judges  of  the  Court  of 
Queen's  Bench  have  treated  the  respondents,  as. having  con- 
tested the  validity  of  the  will  merely  on  the  grounds  taken 
by  the  "  inscription  en  faux,"  and  also  because  there  does 
not  seem  to  be,  in  principle,  much  reason  for  the  distinction 
taken  by  those  learned  judges.     For  if  society  has  an  inter- 

(*)  Those  authorities  are  Furgole,  vol.  Paradis,  No.  213  of  1810;  Hunt  v.  Joaeph, 

iy.,  p.   218,  21.4,  in  reference  to  Rlcard,  vol.    ii.,  Rev.  de  L^.,  p.   62,  Montreal, 

vol.  i.,  p.  8,  No.  1548.     Merlin's  R6per-  S.  C. ;  Brottmeau  v.  3e»jardins,  27  Sept., 

toire   de   Juris,    vol.    xxiil,  p.   116,    tit.  1858;  Richard  v.  Ftibriqiie  of  Qit^cc,  5 

Peine  Test.  No.  X.     The  ea^es  referred  L.  C.  R.,  3;  Mc^evin  v.  Board  of  Arts, 

to  by  the  Canadian  judges  are  Oagnon  v.  12  L.  C.  R.,  p.  835. 
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est  in  securing  the  trial  of  the  cjuestion  whether  all  legal  for- 
malities have  been  observed  m  the  execution  of  a  will,  it 
seems  to  have  an  equal  interest  in  the  trial  of  the  question 
whether  a  will  has  oeen  obtained  by  fraud,  or  the  exercise 
of  undue  influence  from  a  person  of  imperfect  capacity. 

The  question  may  be  considered  on  principle  and  on  au- 
thority. Upon  principle,  it  is  to  be  observed  that  the  pro- 
hibition cannot  be  absolute,  and  can  be  invoked  only  wnere 
the  validity  of  a  will  has  been  unsuccessfully  contested.  If 
there  be  a  clear  and  patent  defect  in  the  formalities  attending 
the  execution  of  the  instrument,  or  if  the  incapacity  of  the 
alleged  testator  be  clear  and  notorious,  the  heirs  or  other 
parties  interested  will,  of  course,  contest  the  will,  and,  con- 
testing it  successfully,  will  set  it  aside  with  the  clause  of 
forfeiture.  On  the  other  hand,  it  is  not  easy  to  see  why  a 
testator  may  not  protect  his  estate  and  representatives 
against  unsuccessful  attempts  to  litigate  his  will,  by  saying 
to  a  legatee,  ''  I,  being  master  of  my  own  bounty,  and  free 
to  give  or  to  withhold,  give  jou  this  legacy  subject  to  the 
condition  that  you  do  not  dispute  the  general  disposition  of 
my  estate.  You  may  contest  the  validity  of  *my  will  [27 
if  you  please ;  but  you  will  do  so  at  the  peril  of  losing,  if  it 
be  estaolished,  what  it  gives  you." 

Then,  is  this  view  of  the  question  opposed  to  the  author- 
ities } 

The  French  authorities  (')  are  reviewed  at  great  length  by 
Chief  Justice  Meredith  on  the  one  side,  and  Mr.  Justice 
Badgley  on  the  other. 

The  result  of  them  seems  to  be — 

First.  That  such  a  clause  would  unquestionably  Jbe  a  con- 
ditio rei  Twn  lieitce,  and  therefore  of  no  effect,  if  it  were  de- 
signed to  protect  a  disposition  contrary  to  public  order; 
which  is  not  here  the  case. 

Secondly.  That  in  the  ancient  jurisprudence  there  may  be 
found  texts  which  favor  either  side  oi  the  question,  whether 
effect  ought  to  be  given  to  such  a  clause,  when  it  goes  to 
prohibit  the  contestation  of  the  will  as  a  whole ;  and  some 
authorities  which  seem  to  recognize  a  distinction  between 
contestations  founded  on  the  non-observance  of  the  formal- 
ities for  the  execution  of  wills,  and  contestations  upon  other 
and  more  general  grounds.     But, 

Thirdly.  That  it  is  clearly  established  in  France,  by  the 
concurrence  of  the  best  modern  text- writers,  and  the  decided 
cases,  that  such  a  condition  is  not  contrary  to  law  ;  and  will 
be  applied  if,  on  any  ground,  the  will  be  disputed  unsuc- 

Q)  See  antfi,  pp.  4,  10. 


73  CASES  IN  THE  PRIVY  COUNCIL.  [L.  R. 

■    ■  ■-  t  , 

1874  Evanturel  v.  Evanturel.  J.C- 

ceBsfully ;  or,  in  other  words,  that  the  party  disputing  it 
does  so  at  his  own  risk  and  peril. 

Upon  the  second  point  it  is,  however,  to  be  observed  that 
one,  at  least,  of  the  most  important  authorities  cited  hv 
Mr.  Justice  Badgley,  is  capable  of  an  explanation  which, 
would  bring  the  case  supposed  within  the  first  category. 
He  cites  from  Furgole,  the  following  passage :  "Si  dans  uu 
testament  qui  est  nul  par  quelque  defaut  de  formalite  le  tes- 
tateur  dit,  '  Je  veux  que  mon  testament  soit  execute,  et  si 
guelqu'un  de  mes  successeurs  legitimes  Tattaque  pour  le 
laire  casser,  j'institue  heritier  un  tel  h6pital,'  une  telle  dis- 
position sera  nuUe  et  inutile  quand  mSmB  par  quelque  pri- 
vilege de  r  heritier  institue,  en  cas  de  contravention,  le 
testament  ne  manquerait  d'aucune  formality,  pour  le  faire 
valoir  a  son  6gard."  It  is  obvious  that  this  is  a  case  in 
which  the  testator,  having  no  original  intention  of  bounty 
28]  towards  the  hospital,  makes  the  hospital,  which  under  *a 
special  law  was  capable  of  taking  under  an  informal  will, 
his  heir,  in  the  event  only  of  his  legal  heirs  disputing  the 
dispositions  of  his  will,  on  the  ground  of  its  informal  execu- 
tion. The  object,  therefore,  of  the  condition  is  to  enable 
the  real  objects  of  his  bounty;  to  take  under  an  instrument 
which  the  law  declares  to  be  invalid,  and  so  to  protect  a  dis- 
position contrary  to  public  order. 

The  respondents  meet  the  modern  authorities  by  saying 
that,  as  they  consist  of  the  texts  taken  from  the  works  of 
commentators  on  the  Code  Napoleon  and  the  decisions  of 
the  French  courts  since  the  promulgation  of  that  code,  they 
have  little  or  no  application  to  the  present  case.  They  are 
certainly,  not  authorities  which  bind  the  courts  of  Canada. 
Bnt  they  seem  to  their  Lordships  to  be,  nevertheless,  ex- 
tremely valuable  aids  towards  the  right  determination  of  the 
question  whether  the  clause  under  consideration  is  contrary 
to  public  order.  The  cjuestion  is  certainly  not  conclusively 
determined  by  the  ancient  authorities.  On  this  point  it  is 
sufficient  to  observe  that  Ricard  himself,  who  is  one  of  those 
most  in  favor  of  the  respondents,  admits  that  a  penalty  is 
allowable  when  designed  to  defend  a  lawful  disposition, 
although  he  goes  on,  in  Article  1548,  to  show  that  the  pen- 
alty is  often,  though  not  always,  treated  as  comminatory. 
And  the  very  fact  that,  under  the  old  system,  courts  of  jus- 
tice exercised  a  discretionary  power  in  the  application  of 
such  clauses,  shows  that  they  were  not  absolutely  void,  or 
(in  French  phrase)  to  be  deemed  "  non-6crit€s,"  as  being 
contrary  to  law  or  public  order. 

We  fand,  then,  the  modern  French  jurists,  whether  writing 
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as  commentators  or  actually  administering  justice  in  the 
coarts  of  law,  dealing  with  the  question  whether,  after  the 
old  discretionary  jurisdiction  had  been  exploded,  and  the 
law  reduced,  as  in  Canada,  to  a  written  code,  such  a  con- 
dition is  contrary  to  law.  They  have  solved  that  question 
in  the  manner  above  stated ;  and  the  solution  is,  in  their 
Lordships'  judgment,  agreeable  to  reason.  The  phraseology 
of  the  French  Code  differs  only  from  that  of  the  Canadian 
Code  in  that  it  does  not  use  the  words  ''  ordre  public,"  but 
declares  only  that  conditions  shall  be  "  r^put^es  non-ecrites  " 
if  "impossibles  on  contraires  aux  lois  on  aux  moBui's." 
"L' ordre  public"  is,  however,  only  the  spirit  or  policy  of 
the  law,  and  the  phrase  is  still  used  in  some  of  the  modern 
French  cases  when  the  question  is  whether  *the  dispo-  [29 
•sition  to  be  protected  is  nes  licita.  Demolombe,  too  (tom. 
xviii.,  p.  819,  art.  287),  after  stating  that  the  penal  clause  is 
applicable  to  the  heir  who  fails  in  his  contestation  of  the  tes- 
tament, says  expressly,  "Et  telle  est,  en  effet,  la  doctrine 
qui  nous  parait  devoir  6tre  admise,  lorsqu'il  s'agit  d'une 
action  en  nuUite^  qui  6tait  fondee  sur  un  motif  d' ordre 
public." 

It  was  well  observed  during  the  argument  that  the  deter- 
mination of  what  is  contrary  to  the  so-called  "policy  of  the 
law",  necessarily  varies  from  time  to  time.  Many  transac- 
tions are  upheld  now  by  our  own  courts  which  a  former  gen- 
eration would  have  avoided  as  contrary  to  the  supposed 
I>olicy  of  the  law.  The  rule  remains,  but  its  applifation 
varies  with  the  principles  which  for  the  time  being  guide 
public  opinion.  And  in  dealing  with  the  question  before 
them,  their  Lordships  think  that  very  great  weight  is  due  • 
to  the  opinions  and  decisions- of  modern  French  jurists. 

Though  the  question  is  one  to  be  determined  by  the  law 
of  Lower  Canada,  and  not  by  that  of  England,  their  Lord- 
ships think  it  right  to  say  something  upon  the  English  au- 
thorities which  have  been  cited  before  tnem. 

There  are  undoubtedly  dicta  and  even  decisions  in  some 
of  the  earlier  cases  to  the  effect  that  conditions  of  this  kind 
were  to  be  held  to  be  in  terror  em  only,  and,  in  the  language 
of  the  Touchstone,  "  against  the  liberty  of  the  law."  But, 
in  the  case  of  personal  legacies,  effect  was  given  to  the  con- 
dition if  there  was  a  gift  over  on  the  breach  of  the  condition. 
The  whole  law  on  this  subject  appears  to  their  Lordships  to 
have  been  considered  and  put  upon  a  sound  foundation  by 
the  Court  of  Exchequer  in  Cooke  v.  Turner  i^)  upon  the 
case  sent  to  them  by  the  Court  of  Chancery.     It  was  sug- 

0)  16  M.  A  W.,  727.  • 

11  Eng.  Rep.  10 
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gested  at  the  bar  that  that  ruling  waa  not  acted  upon  by  the 
Court  of  Chancery  in  the  particular  case.  But,  from  the 
report  of  that  case  in  the  15th  volume  of  Simon^s  Reports, 
it  appears  that,  though  pressed  to  send  the  case  before  an- 
other court  of  law,  the  Vice-Chancellor  of  England  declined 
to  do  BO,  but  directed,  in  the  interest  of  the  unborn  issue  of 
a  marriage,  an  issue  ao  framed  as  not  to  involve  the  forfei- 
30]  ture  by  the  legatees  of  their  *legacy  under  the  clause 
assumed  to  be  valid.  The  case  of  Ex  parte Dison  ('),  which 
was  decided  by  Lord  Cranworth  as  Vice-Chancellor,  after 
his  judgment  m  Cooke  v.  Turner  (^),  is  aupposed  to  conflict 
with  the  latter.  But  it  doea  not  really  do  so.  No  doubt 
the  learned  judge  saya  of  such  conditiona  aa  the  present  that 
they  had  been  "considered  (whether  justly  or  not  it  is  un- 
necessary to  inquire)  as  contrary  to  the  policy  of  the  law." 
But  he  was  not  in  any  way  called  upon  to  decide  that  ques- 
tion; he  was  dealing  with  a  conditiorf  of  a  ve^  different 
kind,  to  which  he  gave  effect.  The  real  effect  of  his  judg- 
ment is  only  that,  if  the  condition  be  conditio  ret  lieuts,  it 
ought  to  be  enforced.  It  does  not  affect  the  authority  of 
Cooke  V.  Turner  ('). 

Upon  the  whole,  their  Lordships  have  come  to  the  conclu- 
sion that  the  preponderance  of  authority,  as  well  as  prin- 
ciple, is  in  favor  of  the  judgment  of  the  Superior  Cou^  on 
review,  and  they  will  humbly  recommend  Her  Majesty  to 
reverse  the  judgment  of  the  Court  of  Queen's  Bench,  and  to 
affirm*  the  judgment  of  the  Superior  Court,  with  the  costs 
incurred  in  the  Court  of  Qaeen's  Bench,  and  those  of  this 
appeal. 

Solicitors  for  the  appellant :  Messrs.  Bischoff,  Bompas  & 
Bischoff. 

Solicitors  for  the  respondents:  Messrs.  Clark,  Son  & 
Batclins. 

(I)  20  L.  J.  (Ch.)  (N.S.),  33.  (')  !B  M.  A  W.,  737. 

As  to  conditionB  that  a  du vise  or  be-  cjes  (3d.  Am.  «d.),  70D:  2   Witlionia   on 

qnest  Bholl  bo  void  if  the  legatee  or  dcvi-  Executors  (5th  Am.  ed.),  IMS;  Allomei/- 

see  shBll  conleist  the  will:  See  2  Redfield  General  v.  Parkynt,  2  Ambler,  See,  aad 

OP  Wills  (3dBd.),298;  1  Roper  on  I^ega-  Mr.  Blunfa  nol«, 
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[Law  ReportSi  6  Priyy  Conncil  Cases,  127.] 
J.C.,(0  July  10,  11,  14,  24,  1874. 

*The  Union  Steamship  Company,  Appellant ;  and  [127 
Tttfe  OwNEKS  of  the  "  Araoan,"  Respondents. 

THE  "AMERICAN"  AND  THE  "SYRIA," 

ON   APPEAL   FROM   THE   HIOH   COURT   OF   ADMIRALTY   OF   ENGLAND. 

Damage — Skip  in  tow  of  Steam  Vessel —  Veuel  towed  not  liable  for  the  Negligence  of 

the  towing  Vessel, 

The  steamship  A.  found  at  a  foreign  port  the  S.,  a  screw  steamship,  totally  dis- 
abled in  her  machinery ;  both  vessels  belonged  to  the  same  owner.  The  captain  of 
the  A.,  to  protect  his  employers'  interest  and  earn  salvage  from  the  owners  of  the 
emo  of  8.,  took  the  S.  in  tow,  and  towed  her  into  the  English  Channel,  and  whilst. 
00  doing  came  into  collision  with  a  sailing-ship  close  hauled  on  the  starboard  tack. 
The  damage  done  by  the  A.  caused  the  sailing-ship  to  sink,  but  before  she  sank  the 
S.  raneed  up  alongside  of  her  and  came  into  contact,  with  her.  The  A.  first  saw  the 
green  light  of  the  ship  at  a  distance  of  three-quarters  of  a  mile,  and  then,  instead  of 
slackening  speed  or  starboarding  her  helm,  attempted  to  cross  the  bows  of  the  ship. 
The  ship  saw  at  two  miles'  distance  the  A.  and  S.,  with  a  great  length  of  hawser  be- 
tween them,  and  the  red  lights  of  both,  and  kept  her  course  : 

JBeU,  first,  that  the  A.  was  to  blame  for  the  collision : 

ffeld,  also  (reversing  the  decision  of  the  High  Court  of  Admiralty)  that,  having 
regard  to  the  exceptional  circumstances  under  "which  the  towing  was  undertaken, 
the  governing  as  well  as  the  motive  power  being  wholly  with  the  A.,  the  S.  was 
not  liable  to  be  condemned  in  damages  occasioned  by  the  collision.  The  S.  cannot 
be  deemed,  in  intendment  of  law,  to  De  one  vessel  with  the  A.,  or  liable  for  her  neg- 
ligence. 

The  Ckadon  (')  distinguished. 

Appeal  from  a  judgment  of  Sir.  R.  Phillimore  (May  16, 
1874)  (•). 

Mr.  Milward^  Q.  C,  and  Mr.  Oainsford  Briice^  for  the  ap- 
pellant company,  contended  that  the  decree  appealed  from 
ought  to  be  reversed,  both  as  regards  the  American  and 
the  Syria.  In  regard  to  the  latter  vessel  they  argued  that, 
being  under  the  direction  of  the  American,  she  was  not 
liable  for. her  default  (if  any).  The  *American  and  [128 
the  Syria  were,  in  intendment  of  law  as  well  as  in  fact,  two 
separate  ships.  They  cited  The  Christina  (1848)  (*) ;  The 
CUadon^  Stevens  v.  OourUy  (*) ;  The  Arthur  Gordon  and 
The  Independence  (*) ;    The  Minnehaha  (') ;  The  Duke  of 

(*)  Present :    Sni  James  W.  Colvile,  Sib  Montague  E.  Smith,  and  Sir  Robert  P. 

COLUXK. 

0  14  Moore's  P.  C.  Cases,  97.  158.    Modifying  same  case,  post  — 

(»)  Law.  R.,  4  A.  &.  E.,  226,  post  p.—  (•)  1  Lush.,  270. 

(♦)  6  Notes  of  Cases,  4 ;  8  W.  Rob.,  27.  (')  1  Lush.,  835. 
(*)  14  Moore's P.C..Case„  93  ;  1  Lush., 
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Manchester  (*) ;    The  Express  (') ;    The  Steamer  Alabama" 
and  The  Steamtug  Oamecock  {*) ;   William  Sprout  v.  A. 
Semmingway  {*) ;  The  Hector ^  Slurgis  v.  Boyer  et,  aL  (*). 

Mr.  Biitt^  Q.  C,  Mr.  Clark  and  Mr.  Phitlimore^  for  the 
respondents,  argued  that  the  American,  being  a  steamship 
witnin  the  meaning  of  the  statutory  rules,  was  bound  to 
keep  out  of  the  way  of  the  sailing-ship.  The  mere  fact 
that  she  had  a  ship  in  tow  did  not  alter  either  the  right  or 
the  duty  under  those  rules.  The  Syria  was  liable  for  the 
default  of  the  American,  even  if  there  were  no  contributory 
negligence  on  her  part.  Thejf  cited  HolCs  Rule  of  the 
Road,  and  cases  cited  therein :  The  Emperor  and  The 
Zephyr  (•) ;  The  Oala  v.  The  Zenobia  Q ;  The  Or  eat  Con- 
quest arid  The  North  East  v.  The  David  Caniwn  (*).  With 
regard  to  the  American  cases,  see  1  Par  sorts  (1869)  on  the 
Law  of  Shipping,  p.  534 ;  The  Unity  (*). 

Mr.  Milwardy  Q.C.,  in  reply,  referred  to  The  Quick- 
step {'')  ;  The  Niagara  and  Elizabeth  ("} ;  7'he  Energy  {") ; 
Kenfs  Commentaries  [Ed.  1873],  vol.  iii.,  p.  232,  note  {d); 
1  Parson's  Maritime  Law  [Ed.  1859],  p.  208,  or  [Ed.  1869] 
p.  534  ;  Steamboat  New  York  v.  Hea  ("). 

July  24,  1874.  The  judgment  of  their  Lordships  was  de- 
livered by  Sir  Robert  P.  Collier  :  T)ie  American  and 
129]  the  Syria  are  two  large  steam  vessels  ^belonging  to 
the  Union  Steam  Navigation  Company,  plying  between  the 
Cape  of  Good  Hope  and  London. 

The  Syria,  on  her  voyage  home,  became  disabled,  through 
some  damage  to  her  machinery,  and  put  in  at  Ascension 
Island.  The  captain  of  the  American  also,  on  his  voyage 
home,  calling  at  Ascension,  and  finding  the  Syria  disabled, 
determined  to  tow  her  home,  and  attached  her  to  his  ship 
by  long  hawsers.  He  entered  the  British  Channel  with  the 
Syria  thus  in  tow,  and  was  at  a  distance  of  about  sixteen 
miles  off  Portland  at  11  p.m.  on  the  8th  of  March,  1874, 
when  the  collision,  the  subject  of  the  suit,  occurred.  The 
American  had  two  white  lights  on  her  foremast,  and  both  ves- 
sels had  the  usual  red  and  green  lights ;  the  night  was  mod- 
rately  clear,  the  wind  W.  or  W.  S.  W .     The  American,  with 

(»)  2  W.  Rob.,  470.  O  Holt's  Rule  of  the  Road,  p.  112. 

(")  1  Blatchford,  366  (Circuit  Court  of  (»)  Ibid.,  pp.  235,  238. 

the  United  States).  (*)  Swabey's  Admiralty  Rep.,  pp.  101, 

(»)  1  Benedict,  411  (United  States  Dis-  102. 

trict  Court  Reports).  ('«)  9  Wallace,  666. 

(*)  31  Pickering's  Mass.  Rep.,  1.  (")  Admiralty  Reps.,   Lower  Canada, 

(^)  24  Howard's  Supreme  Court  Reps.  pp.  814,  319. 

(U.  S.),  p.  110 ;  4  Blatchford,  199.  (»)  Law  Rep.,  3  A.  A  B.,  48. 

(«)  Holt's  Rule  of  the  Road,  p.  24.  ('»)  18  Howard,  ^3. 
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the  Syria  in  tow,  was  steering  east  by  N.  J  N.,  and  going  at 
the  rate  of  about  five  knots  an  hour. 

The  Aracan  was  a  sailing  ship  of  788  tons  register,  and 
was  going  down  the  channel  on  a  voyage  from  London  to 
Hong  Kong,  and  was  beating  against  the  wind. 

There  were  cross  suits  in  the  Admiralty  Court. 

The  account  of  the  Aracan  is  substantially  this :  that  she 
was  close  hauled  by  the  wind  on  the  starboard  tack,  head- 
ing about  south,  when  she  saw  "  the  white  light "  (she  never 
saw  the  two  white  lights)  **  of  the  American^'  at  a  distance 
of  between  four  or  five  miles ;  that  at  a  distance  of  two 
miles  she  made  out  the  red  lights  of  both  vessels,  and  un- 
derstood that  one  was  towing  the  other ;  that,  acting  under 
the  15th  and  18th  Admiralty  Rules,  she  kept  her  course, 
expecting  the  towing  steamer  to  get  out  of  her  way  by  star- 
boarding her  helm  and  passing  to  the  stern,  until,  finding  a 
collision  imminent,  she  ported  her  helm,  as  the  best  mode  of 
lessening  its  force.  The  case  of  the  American  and  Syria  is, 
•that  the  captain  of  the  American  saw  the  green  light  of  the 
Aracan  first  at  a  distance  of  a  mile  or  three-quarters  of  a 
mile,  although  a  good  look-out  was  kept.  That,  impeded 
as  he  was  by  his  "tow,"  he  was  unable  to  starboard  his 
helm  sufiiciently  to  pass  to  the  stem  of  the  Aracan  ;  that  he 
could  not  slacken  his  pace,  because  he  would  not  have  had 
sufllcient  steering  way,  and  might  have  run  a  risk  of  foul- 
ing his  tow  or  the  hawsers,  and  that  nothing  remained  to 
him  but  to  port  *his  helm,  thereby  giving  the  Aracan  [130 
**raore  room  ;"  that  he  did  this,  and  that  his  ship  went  off 
one  point  on  the  port  helm  ;  that  the  Aracan  starboarded 
her  helm  and  so  caused  the  collision,  whereas  she  ought  to 
have  ported  it,  and  either  turned  round  on  the  opposite  tack 
or  have  passed  under  the  stern  of  the  Syria. 

The  learned  judge  of  the  Admiralty  Court  found  that  the 
Aracan  was  in  no  respect  to  blame,  and  that  the  collision 
was  wholly  caused  by  the  negligent  navigation  of  the 
American.  He  appears  to  have  found  as  a  fact  there  was 
no  negligence  on  the  part  of  the  captain  or  crew  of  the 
Syria  conducing  to  the  accident ;  but  after  hearing  further 
argument  on  this  subject,  he  came  to  the  conclusion  that,  in 
point  of  law,  the  Syria  must  be  pronounced  also  to  blame, 
on  the  ground  that  she  must  be  taken  to  have  been,  in  in- 
tendment of  law,  one  vessel  with  the  American. 

The  present  appeal  is  from  this  judgment. 

The  appellants  have  much  relied  on  the  case  of  The  In- 
dependence^  decided  by  this    board,  and  reported  in  14 
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Maoris  Privy  Council  Cases Q,  where  a  distiaction  is 
pointed  out  between  the  situation  of  a  steamer  unencum- 
bered, and  of  a  steamer  with  a  ship  in  tow.  Lord  Kings- 
down  there  observes : 

"A  steamer  unencumbered  is  nearly  independent  of  the 
wind.  She  can  turn  out  of  her  course,  and  turn  into  it 
again,  with  little  difficulty  or  inconvenience.  She  can 
slacken  or  increase  her  speed,  stop  or  reverse  her  engines, 
and  can  move  in  one  direction  or  the  other  with  the  utmost 
facility.  She  is,  therefore,  with  reason,  considered  bound 
to  ^ive  way  to  a  sailing-vessel  close  hauled,  which  is  less 
subject  to  control,  and  less  manageable. 

"But  a  steamer  with  a  ship  in  tow  is  in  a  very  different 
situation.  She  is  not  in  anything  like  the  same  degree  the 
mistress  of  her  own  motions;  she  is  under  the  control  of, 
and  has  to  consider  the  ship  to  which  she  is  attached,  and 
of  w:hich,  as  their  Lordshipa  observed  in  the  case  of  The 
Cleadon  ("),  she  may,  for  many  purposes,  be  considered  as  a 
part,  the  motive  power  being  in  the  steamer,  and  the  gov-  • 
erning  power  in  the  ship  towed.  She  cannot,  by  stopping 
or  reversing  her  engines,  at  once  stop  or  back  the  ship  whicS 
is  following  her." 

It  is  true  that  this  case  was  decided  before  the  promulga- 
131]  tion  of  *the  present  regulations  for  preventing  col- 
lisions at  sea,  which  in  terms  direct  that  where  the  courses 
of  two  vessels  involve  risk  of  collision,  the  steamship  shall 
keep  out  of  the  way  of  the  sailing-ship,  and  that  tne  sail- 
ing-ship shall  keep  her  course,  subject  to  due  regard  to 
dangers  of  navigation,  and  to  special  circumstanced  render- 
ing a  departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger. 

But  the  rule  of  navigation,  though  formulated,  can 
scarcely  be  said  to  have  been  altered  bv  the  regulations,  and 
the  distinction  taken  between  the  relations  of  an  encum- 
bered and  an  unencumbered  steamer  is  manifestly  a  just 
one,  and  still  applicable.  It  does  not  go  the  length  of  ab- 
solving altogether  the  encumbered  steamer  from  obedience 
to  the  rules  which  apply  to  all  steamers,  but  it  necessitates 
allowances  being  m^e  under  the  circumstances  of  each  case 
for  the  comparatively  disabled  condition  of  the  encumbered> 
steamer,  and  imposes  uponthe  sailing-ship  approaching  her 
the  duty  of  adaitional  caution.  It  may  be  observed  that, 
in  1863,  an  additional  article  was  promulgated  requiring 
the  towing  steamer  to  exhibit  two  white  lights  instead  of 
one,  doubtless  for  the  purpose  of  warning  all  approaching 

(»)  Page  108.  O  14  Moore's  P.  C.  Casesy  97. 


Vol.  VI.]  '         CASES  IN  THE  PRIVY  COUNCIL.  79 

* 
J.C.  The  American  and  the  Syria.  1874 

vessels  that  she  was  encumbered,  and  not  in  all  respects 
mistress  of  her  movements. 

Their  Lordships  have  given  the  benefit  of  all  these  con- 
siderations to  the  American,  but  are  unable  to  come  to  the 
conclusion  that  the  judge  of  the  Admiralty  Court  was 
wrong  in  pronouncing  her  to  blame.  They  do  not  think 
(and  in  this  they  are  confirmed  by'  their  assessors)  that  her 
not  seeing  the  green  light  of  the  ship  until  the  vessels  were 
within  a  mile  or  three-quarters  of  a  mile  of  each  other,  is 
sufficient  to  convict  her  of  negligence  in  not  keeping  a  suffi- 
cient look-out.  But  they  think  that  to  attempt,  with  the 
long  mass  behind  her,  to  cross  the  bows  of  the  ship  was  an 
extremely  hazardous,  and  not  a  necessary  act.  Their  Lord- 
ships are  of  opinion  that  she  might  have  slackened  speed, 
as  it  was  her  duty  to  do,  even  if  she  could  not  have  star- 
boarded, and  that  the  collision  might  then  have  been 
avoided. 

The  American  charges  the  Aracan  with  starboarding  ;  she 
denies  it.  There  is  much  conflicting  evidence  on  the  sub- 
ject, and  the  learned  judge,  who  had  the  advantage  of  see- 
ing and  hearing  the  ^witnesses,  believes  the  case  of  [132 
the  Aracan.  Their  Lordships,  though  not  quite  satisfied 
on  this  subject,  after  consultation  with  their  nautical  asses- 
sors, are  not  prepared  to  reverse  this  finding. 

She  saw  at  a  considerable  distance,  according  to  her  ac- 
count two  miles,  two  large  steamers,  one  towing  the  other, 
with  a  great  length  of  hawser  between  them,  and  she  saw 
the  red  lights  oi  both.  It  has  been  contended  that  inas- 
much as  she  must  or  should  have  seen  that  the  leading 
steamer  was  not  starboarding  but  was  porting,  6r,  if  not, 
keeping  on  her  course,  that  she  ought  not  to  have  persisted 
in  her  endeavor  to  pass  before  the  dows  of  the  steamer,  but 
should  have  ported  her  helm,  stopped  her  course,  and 
turned  round  on  the  other  tack.  Considering,  however,  that 
the  Aracan  might  reasonably  have  expected  the  American 
to  keep  out  of  her  way  by  either  starboarding  her  helm  and 
slackening  her  speed,  and  that  if  the  Aracan  had  stopped 
with  a  view  to  tacking,  this  yery  manoeuvre  might  nave 
thrown  her  in  the  wajPof  the  American  if  the  American  had 
starboarded,  their  Iiordsliips  are  unable  to  pronounce  the 
Aracan  to  blame  for  keeping  her  course  as  it  was  her  duty 
to  do,  unless  departure  from  it  was  necessitated  by  special 
circumstances  to  avoid  immediate  danger. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
Amt^rican  was  to  blame  for  the  collision. 

The  question  remains  whether  the  Syria,  though  free  from 
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blame  in  fact,  must  nevertheless  be  held  to  blame  by  intend- 
ment of  law.  The  decision  of  the  learned  judge  upon  this 
point  appears  to  be  based  upon  the  principle  shortly  stated 
Dj  Lord  Kingsdown,  in  the  passage  which  has  been  before 
cited  as  that  on  which  The  Cleadon  {')  wos  decided,  viz., 
that  the  motive  power  was  in  the  tug,  the  governing  power 
in  the  ship  towed.  The  judge  of  the  Admiraltv  Court  ap- 
plying this  principle  to  the  present  case,  l\eld  that  the 
American  and  the  Syria  constituted  one  vessel  in  intend- 
ment of  law.  This  is  no  doubt  an  accurate  representation 
of  the  relations  usually  subsisting  in  this  country  between 
the  tug  and  the  tow.  The  tug  is  in  the  service  of  the  tow, 
the  tow  is  answerable  for  the  negligence  of  her  servant,  and 
is  for  some  purposes  identified  with  her.  Some  American 
cases  have  been  cited  which,  though  differently  decided, 
illustrate  this  principle. 

133]  *It  appears  that,  in  the  lar^e  American  rivers  and 
lakes  it  is  usual  for  a  tug,  which  is  spoken  of  as  a  public 
vessel,  to  take  a  number  of  small  vessels  in  tow,  some  along- 
side of  her,  some  astern.  She  assigns  to  each  of  these  ves- 
sels its  place,  and  they  are  under  her  direction.  Under 
these  circumstances,  the  American  courts  have  held  that  a 
vessel  towed  is  not  liable  for  the  negligence  of  the  tug,  be- 
cause the  "governing  power"  is  in  the  tug,  not  in  her.  The 
master  of  the  American  appears  to  have  undertaken  to  tow 
the  Syria  under  circumstances  quite  exceptional.  Their 
Lordships  collect  that  he  determined  to  take  home  the 
Syria,  partly  because  he  thought  it  his  duty  to  his  employ- 
ers, who  owned  both  vessels,  partly  with  a  view  to  obtain 
salvage  from  the  owners  of  the  Syria's  cargo  (which  he  suc- 
ceeded in  doing).  There  is  no  evidence  of  his  having  been 
hired  by  the  captain  of  the  Syria,  or  having  acted  in  any 
way  under  the  captain  of  the  Syria' s  control.  On  the  con- 
trary, it  would  appear  that  the  "governing  power"  was 
wholly  with  the  American.  Under  these  circumstances, 
their  Lordships  are  of  opinion  that  the  principle  on  which 
The  Gleadon  (*)  was  decided  does  not  apply  to  this  case ; 
that  the  Syria  cannot  be  deemed  in  intendment  of  law  one 
vessel  with  the  American,  or  liable  for  her  negligence.  Nor 
do  they  think  that  the  fact  of  the  American  and  Syria  be- 
longing to  the  same  owners  affects  the  question  whether  or 
not  the  Syria  was  to  blame. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Ma- 
jesty that,  in  the  suit  of  the  owners  of  the  Aracan  against 
the  owners  of  the  American  and  Syria,  the  judgment  be 

{»)  14  Moore's  P.  C.  Cases,  97. 


ToL  VI.]  CASES  IN  THE  PRIVY  COUNCIL.  81 

J.CL  Abbott  V.  Abbott.  1874 

Taried  by  declaring  that  the  American  alone  was  to  blame  ; 

that  in  the  suit  of  the  owners  of  .the  American  and  Syria 

against  the  Aracan  the  judgment  be  affirmed.    There  will 

be  *no  costs  of  these  appeals. 

Solictor  for  the  appellants :  Mr.  Thomas  Cooper, 
Solicitors  for  the  respondents :  Messrs.  Pritchard  &  Sons. 


[Law  Reports,  6  Privy  Council  Cases,  220.] 
J.C.  0).  June  6,  28,  1874. 

*  John    Nelson  Abbott,  Appellant ;  and  Robert   [220 

Abbott,  Respondent. 

OK  APPEAL   FBOM   HER   BBITANNIO  MAJESTT's   SUFBEME  OONSULAB  GOUBT 

AT    CONSTANTINOPLE. 

Zand  held  hy  British  Suhjeds  in  Turkey —  Validity  of  Otder  by  Contular  Court  of 
Q>mt€miinopie  for  the  Sale  of  Lands  in  Turkey  held  by  British  Subjects  in  the  Name 
of  a  Turkish  SuijecL 

PreTiously  to  the  protocol  of  June,  1867,  pennitting  British  subjects  to  hold  land 
in  Turkey  in  their  own  names,  they  were  permitted  only  to  hold  land  in  the  name  of 
some  female  relative,  or  of  some  native  subject  of  the  Ottoman  Empire.  Two  part- 
ners who  owned  some  land  before  1868  had  not  availed  themselves  of  the  protocol, 
bat  continued  to  hold  the  land  in  the  name  of  a  subject  of  the  Sultan.  A  suit  was 
instituted  by  one  of  the  partners  in  the  Supreme  Consular  Court  of  Constantinople 
for  the  dissolution  of  the  partnership  and  for  taldn?  the  accounts.  An  order  was 
niade  in  the  suit  that  the  receiver  should  sell  the  land  by  auction  : 

£eld,  that  the  order  was  not  tdtra  vires  of  the  court. 

This  was  a  consolidated  appeal  from  two  several  judg- 
ments and  orders  of  Her  Britannic  Majesty' s  Supreme  Con- 
sular Court  at  Constantinople,  respectively  pronounced  on 
the  nth  and  13th  days  of  October,  1871,  in  a  suit  in  which 
the  respondent  was  plaintiflE  and  the  appellant  was  defen- 
dant. 

*The  appellant  and  respondent  for  many  years  traded  [221 
at  Salonica  and  elsewhere  in  partnership  under  the  name  of 
"Abbott  Brothers,"  and  the  suit  was  instituted  to  obtain  a 
dissolution  of  the  partnership,  and  an  account  of  the  assets, 
debts,  and  liabilities  of  the  firm,  and  of  what  was  due  to  the 
appellant  and  to  the  respondent  respectively. 

In  the  suit  the  court  ordered  that  an  account  should  be 
taken  of  the  assets  of  the  firm,  and  subsequently,  among 
other  orders,  made  an  order  on  the  13th  of  October,  1871, 
that  the  receiver  of  the  partnership  estate  should  sell  by- 
auction  certain  lands  in  Turkey  belonging  to  the  estate,  sub- 
ject to  such  conditions  of  sale  as  should  be  imposed  by  the 

(1)  Present:  Sia  J  amis  W.  Colvilb,  SikBarnxs  Pkacook,  Sir  Montagus  E.  Smith, 
and  Sis  Robert  P.  Coluer. 

11  Eng.  Rep.-  11 
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court.  The  order  gave  the  parties  to  the  suit  leave  to  attend 
the  auction  and  to  Did. 

The  lands  were  held  by  the  partners  in  the  name  of  a  sub- 
ject of  the  Sultan,  in  accordance  with  the  Turkish  law 
previous  to  the  protocol  of  July,  1868.  By  this  protocol 
loreigners  were  allowed  to  hold  lands  in  Turkey  in  their 
own  name ;  but  the  partners  had  not  taken  advantage  of  this 
provision.  In  the  appeal  before  the  Privy  Council  the  chief 
question  raised  was  as  to  whether  the  order  for  the  sale  of 
tlie  lands  was  valid. 

Mr.  Oarthy  Q.C.,  Mr.  J,  C.  McCoan^  and  Mr.  Wm.  Qrd- 
Tiam^  for  the  appellant :  Before  the  protocol  of  1868  no 
foreigners  had  tne  right  of  holding  property  in  Turkey ;  but 
the  disability  was  evaded  by  a  fiction  of  the  Turkish  law, 
which  allowed  houses  or  land  to  be  held  either  in  the  Chris- 
tian name  of  the  proprietor' s  wife,  sister,  or  other  female  re- 
lation, who  for  fiscal  and  other  purposes  was  regarded  as  a 
Rayah  (non-Mussulman)  subject  or  the  Sultan ;  or  in  the 
name  of  some  native,  eitner  Mussulman  or  Christian,  called 
a  pr6te-nom,  who  was  registered  as  the  legal  owner,  but  who 
gave  a  private  written  acknowledgment  to  the  foreigners 
that  the  property  belongecj  in  fact  to  the  latter.  Property 
held  under  either  of  these  tenures  is  exclusively  subject  to 
the  jurisdiction  of  the  Ottoman  tribunals.  The  Consular 
Court  has  no  right  to  exercise  any  authority  whatever  over 
such  property.  Consequently  the  qrder  of  the  Consular 
222]  Court  for  the  sale  of  the  partnership  ^property  was 
ultra  vires.  Moreover,  the  order  was  ruinous  to  the  part- 
nership estate  ;  for  one  of  the  consequences  of  the  order 
was  that  the  property  was  sold  for  very  much  less  than  its 
real  value; 

Sir  John  B.  Karslake^  Q.C.,  Mr.  C  P.  Butt^  Q.C.,  and 
Mr.  Lumley  Smithy  for  the  respondent:  Their  Lordships 
having  reserved  their  judgment,  it  was  now  delivered  by 

Sir  Montague  E.  Smith  :  [After  determining  the  ques- 
tion as  to  the  account,  his  Lordship  proceeded  :] 

It  has  been  contended,  lastly,  that  the  order  of  the  13th  of 
October,  1871,  directing  the  receiver  to  sell  the  partnership 
premises  by  public  auction  is  invalid  and  ultra  vires  of  the 
court. 

It  appears  that,  before  the  protocol  of  the  18th  of  June, 
1867,  British  subjects  could  not  hold  real  property  in 
Turkey  in  their  own  names,  but,  nevertheless,  were  per- 
mitted to  hold  it  in  the  name  of  some  female  relative,  who 
was  regarded  by  the  Ottoman  law  as  a  Rayah  (non-Mussul- 
man) subject  of  the  Sultan,  or  of  some  native  subject  (called 
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a  "  prfete-nom  "^,  who  was  registered  as  the  legal  owner,  but 
who  gave  a  pnvate  memorandum  acknowledging  the  real 
ownership,  an  acknowledgment  acted  upon  by  the  courts  in 
the  event  of  his  fraud  or  bankruptcy.  By  the  protocol  of 
the  18th  of  June,  1867,  British  subjects  were  permitted  to 
hold  land  in  their  own  names.  This,  however,  was  declared 
to  have  for  its  legal  effect  (among  other  things) : 

"To  render  them  directly  amenable  to -the  Ottoman  Civil 
Courts  in  regard  to  all  questions  relative  to  landed  property 
and  to  all  real  actions,  both  as  plaintiffs  and  defendants, 
even  when  both  parties  are  foreign  subjects,  the  whole  under 
the  same  footing,  the  same  conditions,  and  in  the  same  forms 
as  Ottoman  proprietors,  and  without  the  power  of  availing 
themselves,  m  such  matters,  of  their  personal  nationality ; 
but  under  the  reservation  of  the  immunities  attaching  to  . 
their  persons  and  their  personal  property,  according  to  the 
terms  of  the  treaties." 

*The  parties  had  not  availed  themselves  of  this  pro-  [223 
tocol,  but  continued  under  the  old  practice  to  hold  the  part- 
nership premises  in  the  name  of  a  subject  of  the  Sultan. 

This  being  so,  it  appears  to  their  Lordships  that  the  effect 
of  the  order  is  no  more  than  to  direct  the  receiver,  who 
united  in  himself  the  rights  of  the  respective  partners,  to  sell 
all  the  beneficial  interest  the  partners  had  in  the  partnership 

S remises.  In  the  event  of  the  purchaser  experiencing  any 
iflBiculty  in  obtaining  possession,  the  court  would  have 
power,*  by  further  orders,  to  compel  the  partners  to  carry 
into  effect  the  sale,  and  to  complete  the  title  of  the  pur- 
chaser by  all  the  means  at  their  disposal.  It  was  strongly 
pressed  upon  their  Lordships  that  tlie  result  of  the  order 
was  to  cause  the  property  to  be  sold  at  an  undervalue.  If 
this  be  true,  that  result  is  due,  partly,  to  the  manner  in 
which  the  property  was*lield ;  but  still  more  to  the  conduct 
of  the  appellant.  The  Consular  Court  did  its  utmost  to  se- 
cure the  full  value  by  inviting  tenders  from  the  partners, 
and  giving  to  each  the  liberty  to  bid.  Their  Lordships  are 
not  satisfied  that  in  the  circumstances  it  would  have  been 
possible  to  dispose  of  these  assets  of  the  partnership  to  bet- 
ter advantage  by  any  other  Ynode  of  sale.  Entertaining  this 
view,  their  Lordships  are  of  opinion  that  the  order  was  right 
and  proper. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
to  affirm  the  ordlers  appealed  against,  and  to  dismiss  the  ap- 
peal with  costs. 

Solicitor  for  the  appellant :  Mr.  W.  A.  PlunJcett. 

Solicitors  for  the  respondent :  Messrs.  Maynard  &  Son, 
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[Law  Reports,  6  Privy  Conncil  Cases,  224.] 
J.C.,  (»)  June  2,  8,  4,  26,  1874. 

224]  *The  Provincial  Insurance  Company  of  Canada, 
Appellants ;  and  Joel  Leduc,  Respondent. 
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ON  APPEAL  FBQ3£  THE  COUBT  OF  QUEEN  S  BENCH  FOB  THE  PBOVINCE  OF 

UPPEB  CANADA  (APPEAL  SIDe). 

Marine  Insurance — Policy — Breach  of  Warranty — Abandonment  of  Sk^ — Constructive 
Acceptance  of  Notice  of  Abandonment — AcceptcMce  of  Notice  makes  a  Liability  as  for 
Total  Loss — It  also  prevents  Insurers  from  relying  on  a  Breach  of  Warramiy — Agents 

If  notice  of  the  abandonment  of  a  ship  is  given  by  the  insured  to  the  insurers,  and 
the  insurers  then  say  and  do  nothing,  the  conclusion  is  that  they  do  not  mean  to  ac- 
cept the  abandonment.  But  if  they  by  their  agent  take  possession  of  the  ship,  and 
then  repair  it  and  retain  it  in  their  possession  for  some  time  without  repudiating  the 
notice  or  informing  the  insured  as  to  the  character  in  which  they  are  acting,  then 
there  is  a  constructive  acceptance  of  the  abandonment  by  the  insurers.  And  a  con- 
structive acceptance  produces  the  same  effect  on  the  rights  of  the  parties  as  an  ex- 
press acceptance. 

Where  the  agent  who  took  possession  of  the  ship,  (&c.,  was  instructed  to  look  after 
the  interests  of  the  insurance  company ;  his  acts  in  pursuance  of  those  instructions, 
coupled  with  the  non-repudiation  of  the  notice  of  abandonment  having  been  such  as 
to  be  evidence  from  which  an  acceptance  might  be  inferred,  the  company  was  bound 
by  his  acts. 

After  the  acceptance  by  the  insurers  of  the  abandonments  of  a  ship  they  become 
liable  as  for  a  total  loss. 

Where  a  ship-pulicy  contained  a  provision  that  the  ship  should  not  be  within  the 
Gulf  of  St.  Lawrence  within  a  prescribed  period,  and  the  ship  went  into  the  gnlf 
within  the  prohibited  time  and  was  wrecked  \  and  notice  was  given  of  an  aban£)n- 
ment,  and  was  accepted  by  the  insurers ;  it  was  contended  by  them  that  the  ship 
was  not  insured  when  she  was  lost,  as  ^he  insurance  did  not  extend  to  a  loss  in  the 
gulf  within  the  prohibited  time,  and  that  an  abandonment  can  be  of  no  avail  where 
there  is  no  insurance.     However,  it  was 

Hdd^  that  the  vessel  was  in  fact  insured,  and  that  the  loss  occurred  during  the 
time  and  upon  a  voyage  described  in  the  policy,  but  there  was  a  breach  of  one^  the 
warranties ;  and  if,  after  a  constructive  total  loss  afid  notice  of  abaudonment,  the  in- 
surers, with  full  knowledge  of  all  the  facts,  accept  the  notice,  they  cannot,  when 
d9<|]  called  on  to  pay  the  amount  Insured,  resile  and  *rely  on  a  breach  of  warranty. 
By  the  voluntary  acceptance  of  the  notice  of  abandonment,  an  agreement  is  entered 
into  which  closes  the  whole  matter. 

An  agent  who  insures  for  another  with  his  authority  may  sue  for  the  sum  assured 
in  his  own  name. 

Interpretation  of  a  clause  in  a  marine  policy  as  to  a  prohibi|ion  of  the  ship  from 
being  in  the  Gulf  of  St.  Lawrence  within  a  prescribed  period. 

This  was  an  appeal  from  two  concurrent  judgments  of  the 
Court  of  Queen's  Bench  for  the  Province  of  Quebec,  of  the 
22d  of  March,  1872 ;  one  of  which  modified  on  appeal  a 
judgment  of  the  Superior  Court  for  the  Province  of  Quebec 
of  the  31st  of  March,  1870,  in  favor  of  the  respondent,  by  in- 

P)  Present:  Sir  James  W.  Colvile,  Sir  Barnes  Peacock,  Sir  Montague  E.  Smitii, 
and  Sir  Robert  P.  Colusr. 
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creasing  the  sum  for  wliich  judgment  was  given  for  the  re- 
spondent, and  condemning  the  appellants  to  pay  the. full 
amount  claimed  and  costs ;  and  the  other  of  which  dismissed 
with  costs  the  appeal  of  the  appellants. 

The  iudgments  were  given  on  an  action  brought  by  the 
respondent  against  the  appellants  on  a  policv  of  assurance 
for  $5,000,  wnich  had  been  effected  on  a  ship  called  the 
Babineau  and  Gaudry.  The  respondent  was  a  merchant  of 
Montreal ;  the  appellants  were  an  insurance  company  carry- 
ing on  business  at  'Toronto  and  having  agents  at  Montreal 
and  other  places  in  Canada. 

The  ship  had  been  sold  to  the  respondent  and  one  Ben- 
jamin Vigneau,  in  March,  1866,  for  £1,400,  and  had  then 
been  and  still  remained  registered  in  their  joint  names. 
Vigneau  was  unable  to  provide  his  moiety  of  the  purchase- 
money,  and  the  whole  was  accordingly  paid  by  the  respon- 
dent. J  Vigneau  had  now  died,  but  nis  brother  stated  that 
Vigneau  had  tofd  him  that  he  was  indebted  to  the  respondent, 
and  that,  to  give  him  security  for  what  he  owed  him,  he  had 
authorized  the  respondent  to  insure  the  vessel  in  his  own 
name ;  so  that  if  the  vessel  perished  the  respondent  might 
receive  the  amount  assured,  and  so  pay  himself  the  debt. 

On  the  3d  of  January,  1867,  the  respondent  insured  the 
ship  with  the  appellants  for  $5,000.  The  policy  was,  as  far 
as  IS  material,  in  these  terms  : 

"J.  Leduc,  of  Montreal,  province  of  Quebec,  as. well  in 
bis  own  name  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  tp  whom  the  same  doth,  may, 
or  snail  appertain,  in  part  or  in  all,  doth  make  insurance 
and  cause  to  be  insured,  lost  or  not  lost,  the  sum  of  $5,000 
upon  the  body,  tackle,  apparel,  *and  other  furniture  [226 
of  the  good  schooner  Babineau  and  Gaudry,  whereof  is 
master  for  the  present  voyage  Benjamin  Vigneau,  or  who- 
ever else  shall  go  for  master  in  the  said  vessel,  or  by  what- 
ever other  name  or  names  the  said  vessel  or  the  master 
thereof  is  ^r  shall  be  called. 

"Beginning  the  adventures  upon  the  s^d  vessel,  tackle, 
apparel,  &c.,  at  and  from  Montreal,  to  trade  between  the 
Island  of  Newfoundland,  Nova  Scotia,  West  India  Islands, 
Cuba,  safe  ports  in  the  United  States,  and  Quebec,  and 
Montreal,  to  and  from  ports  in  the  Lower  Provinces ;  risk 
commencing  at  noon  on  the  15th  of  December,  1866,  and 
ending  at  noon  on  the  15th  of  December,  1867. 

"And  it  shall  and  may  be  lawful  for  the  said  vessel  in 
her  voyage  to  proceed  and  sail  to,  touch  and  stay  at  any 
port  or  places  if  thereunto  obliged  by  stress  of  weather  or 
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other  unavoidable  accident,  without  preiudice  to  this  insur- 
ance. The  said  vessel,  tackle,  &c.,  hereby  insured  are 
valued  at  $7,000. 

''  And  it  is  agreed  that  in  case  a  total  loss  shall  be  claimed 
for  or  on  account  of  any  damage  or  charge  to  the  said  ves- 
sel, the  only  basis  of  ascertaining  the  value  shall  be  her 
valuation  in  this  policy ;  and  if  not  valued  herein,  then  her 
actual  value  g,t  the  time  of  the  inception  of  this  risk  at  the 
port  to  which  she  then  belonged. 

"  Not  allowed  under  this  policy  to  enter  the  Gulf  of  St. 
Lawrence  before  the  25th  day  of  April,  nor  to  be  in  the  said 
Gulf  after  the  15th  day  of  JN'ovember.  Nor  to  proceed  to 
Newfoundland  after  the  1st  day  of  December  or  before  the 
15th  day  of  March,  without  payment  of  additional  premium 
and  leave  first  obtained  ;  war  risk  and  sealing  voyages  ex- 
cepted." 

At  the  time  of  the  insurance  the  ship  was  at  the  port  of 
St.  John,  Newfoundland,  preparing  for  a'  voyage  to  the 
West  Indies,  which  she  subsequently  completed.  On  the 
16th  of  November,  1867,  the  dav  after  the  date  fixed  by  the 

Solicy  as  the  last  day  on  which  the  ship  was  to  be  in  the 
^ulf  of  SL  Lawrence,  the  Babineau  and  U^audry  sailed  from 
Montreal  on  a  voyage  to  the  port  of  St.  John,  Newfound- 
land ;  and  on  or  about  the  1st  of  December,  1867,  while  still 
in  the  Gulf  of  St.  Lawrence,  she  was  overtaken  by  a  violent 
storm  and  totally  lost  on  the  Island  of  Anticosti.  The 
whQle  of  the  crew  were  drowned,  and  news  of  the  wreck  did 
227]  not  reach  the  *respondent  until  the  18th  of  May,  1868. 
On  the  following  day  he  served  on  the  appellants'  agent  at 
Montreal,  Mr.  McCuaig,  a  notarial  protest,  which  contained  a 
claim  for  payment  of  the  full  sum  insured,  $5,000,  and  also 
a  formal  abandonment  of  the  wreck  to  the  insurance  com- 
panv. 
The  protest  was  as  follows : 

"At  the  special  instance  of  Joel  Leduc  ....  I,  the  un- 
dersigned notary  public,  ....  went  to  the  Montreal  ofiice 
of  the  Provinciarinsurance  Company  of  Canada,  and  made 
the  following  declarations  by  way  of  notification  ....  to 
the  said  insurance  company,  speaking  to  Mr.  McCaaig, 
agent  of  the  company:  that  the  schooner  Babineau  and 
Gaudry,  belonging  to  the  said  Joel  Leduc,  insured  against 
the  perils  and  dangers  of  navigation  at  the  said  Provincial 
Insurance  Company  of  Canada,  Montreal  branch,  for  the 
sum  of  $5,000  currency,  under  policy  bearing  date  No. 
28,964,  and  date  as  countersigned  at  Toronto,  Ontario,  the 
3d  day  of  January,  1867,  being  tight,  staunch,  and  strong. 
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well  and  sufficiently  manned,  provided,  equipped,  and  fur- 
nished with  all  things  needful  and  necessary  lor  her  voyage, 
loaded  with  a  general  cargo  of  flour,  peas,  apples,  and 
others,  left  the  port  of  Montreal,  in  the  province  of  Quebec, 
on  the  16th  day  of  November,  1867,  for  tlie  port  of  St.  John, 
Newfoundland.  That  the  said  Joel  Leduc  received  infor- 
mation from  Benoit  Vigneau,  the  captain  of  the  said 
schooner,  Babineau  and  Gaudry,  bv  his  letter  dated  Bic, 
the  27th  of  November,  1867,  that  all  was  right  and  well  on 
board  said  schooner ;  that  since  that  date  the  said  Joel  Le- 
duc heard  nothing  of  and  concerning  said  schooner  up  to 
yesterday  the  18tn  instant,  when  he  was  told  by  Captain 
Edouard  Vigneau,  that  he,  the  said  Vigneau,  had  seen  one 
named  Mathurin,  the  second  on  board  the  steamer  Gasp6, 
who  stated  to  him  that  the  said  schooner,  Babineau  and 
Gaudry,  had  become  a  total  wreck :  that  he  had  gone  him- 
self and  been  on  the  wreck  about  twenty  miles  below  the 
west  point  of  Anticosti  Island,  in  the  Gulf,  and  was  told  that 
ti^  crew  was  all  lost ;  that  a  schooner  or  steamer  had  been 
sent  to  the  wreck,  had  taken  and  saved  about  700  barrels  of 
flour,  which  had  been  transported  to  and  sold  at  Gaspe,  the 
rest  of  the  cargo  being  lost,  or  perhaps  could  be  found  there 
yet.  That  it  is  supposed  that  the  said  accident  and  wreck 
of  the  said  schooner  Babineau  and  Gaudry  •  happened 
*and  took  place  on  or  about  and  between  the  1st  and  [228 
5th  day  of  December  last  past  1867 ;  that  the  said  Joel  Le- 
duc is  ready  and  prepared  to  affirm  upon  oath  all  and  every 
of  the  above  facis.  Under  these  circumstances,  and  from 
the  information  received  by  the  said  Joel  Leduc,  of  the 
wreck  of  said  schooner  Babineau  and  Guudry,  and  the  gen- 
eral report  since  few  davs  by  the  newspapers  of  this  prov- 
ince of  said  wreck,  and  that  two  bodies  of  the  crew  had  been 
found : 

*'  I,  the  said  undersigned  notary,  did  and  do  hereby  at  the 
request  aforesaid,  notify  and  declare  unto  the  said  !Provin- 
ciai  Insurance  Company  of  Canada  that  the  said  Joel  Leduc 
claims  and  demands  through  my  ministry  of  and  from  the 
said  Provincial  Insurance  Company  the  payment  of  the  said 
sum  of  $5,000,  being  the  amount  of  insurance  of  said 
schooner  Babineau  and  Guudry  under  said  policy  of  insur- 
ance ;  and  that  the  said  Joel  Leduc  did  and  do  hereby  re- 
linquish unto  the  said  Provincial  Insurance  Company,  and 
abandon  from  this  day  henceforth  and  forever,  all  and  every 
the  rights,  claims,  titles,  and  interest  which  he  may  or  can 
have,  demand,  or  pretend  into  and  upon  the  said  schooner 
Babineau  and  Gaudry,  so  wrecked  as  above  stated ;  to  all 
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which  the  said  J.  F.  McCuaig  answered,  *  I  will  submit  it  to 
the  company,'  which  answer  I,  the  said  undersigned  notary, 
have  written  and  taken  to  serve  and  avail  as  occasion  shall 
or  may  require.  Protesting  for  all  I  can  protest  in  the 
premises,  and  to  the  end  that  the  said  Provincial  In- 
surance Company  "inay  not  have  cause  to  pretend  and 
plead  ignorance  in  the  premises,  I,  the  said  notary,  have 
served  said  insumnce  company  with  an  authenticated  copy 
of  these  presents  for  notincation  thereof.  This  done  and 
notified  at  the  place,  and  on  the  day,  month,  and  year  first 
above  and  before  written  under  the  number  twelve  thou- 
sand." 

Mr.  McCuaig  forwarded  the  protest  to  the  head  office  at  To- 
ronto, but  there  was  some  conflict  of  evidence  as  to  whether 
it  was  received  at  once,  or  not  till  the  18th  of  June. 

In  the  middle  of  May,  Mr.  Macgregor,  the  company's 
marine  inspector,  received  instructions  to  proceed  to  Anti- 
costi  to  look  after  the  interests  of  the  compapy.  Mr.  Mac- 
gregor stated  in  his  evidence  :  ♦ . 

*'  I  went  to  the  vessel,  which  I  found  about  twenty  miles 
229]  from  *the  lighthouse,  near  the  centre  of  the  island,  on 
the  south-west  side.  She  was  lying  bottom  up,  with  her 
bow  out  in  the  gulf,  and  her  rigging,  anchor,  and  chains 
were  lying  just  at  her  bow ;  there  was  a  hole  cut  in  her  side 
for  the  purpose  of  taking  her  cargo  out.  I  also  found  parts 
of  the  bodies  of  the  men  of  the  crew,  and  I  am  under  the  im- 
pression that  all  the  men  of  the  crew  perished.  From  the 
appearance  of  the  bodies  and  bones  remaining,  I  have  no 
doubt  that  they  must  have  been  drowned  there.  After  as- 
certaining the  state  of  the  facts,  I  went  back  to  Gasp6,  and 
on  my  arrival  I  found  the  balance  of  what  had  been  found 
on  the  cargo  arrived  there,  sent  by  other  persons  on  vessels 
chartered  by  Lloyd's  agent  for  the  purpose.  I  immediately 
advertised  the  sale  of  the  goods  saved  for  the  benefit  of  the 
parties  concerned ;  aiid  I  had  this  sale  proceeded  with  as 
soon  as  possible,  and  the  preceeds,  after  paying  the  expenses, 
were  given  to  different  parties  having  an  interest,  and  the 
balance  now  lies  in  the  hands  of  the  company.  After  dis- 
posing of  the  cargo  I  got  material  and  men,  and  went  back 
to  the  island  and  took  the  vessel  oflf,  and  brought  her  to 
Gasp6,  where  I  left  her  and  went  home.  After  I  got  to  To- 
ronto, I  endeavored  to  get  the  salvage.  When  I  found  I 
could  not,  I  went  down  in  September  and  brought  her  up  to 
Montreal,  where  she  has  since  been  sold.  I  do  not  know 
what  price  she  brought.  The  expenses  for  salvage  amounted 
to  about  $3,000." 
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The  appellants  proceeded  against  the  ship  in  the  Court  of 
Admiralty  at  Quebec  for  the  salvage  expenses,  which  ex- 
ceeded the  value  of  the  ship ;  and  they  obtained  a  decree 
awarding  to  them  as  salvors,  $3,300;  the  ship  was  sold  bv 
order  of  the  Court  of  Admiralty,  for  $350,  which  the  appel- 
lants then  received. 

Mr.  Macgregor,  the  company's  inspector,  had  no  authority 
to  accept  a  notice  of  abandonment ;  and  the  head  office  had 
no  opportunity  of  communicating  with  him  after  he  went  to 
Anticosti,  until  his  return. 

The  respondent  claimed  $5,000  on  the  policy ;  but  the  ap- 
pellants refused  to  pay  the  sum,  and  thereupon  the  action 
was  commenced  on  the  14th  of  November,  1868,  for  the  re- 
covery of  the  amount. 

The  appellants  demurred  to  the  declaration,  on  the  ground 
that  the  policy  contained  a  warranty  that  the  ship  should 
not  b^  in  the  *Gulf  of  St.  Lawrence  after  the  15th  of  [230 
November,  and*  should  not  proceed  to  Newfoundland  after 
the  1st  of  December ;  whereas  the  declaration  showed  that 
the  ship  was  lost  while  in  the  Gulf  of  St.  Lawrence,  after  the 
15th  of  November,  and  while  proceeding  to  Newfoundland, 
after  the  1st  of  December. 

On  the  31st  of  March,  1870,  the*  court  gave  judgment  for 
$3,600  (being  the  value  of  one-half  of  the  ship,  as  stated  in 
the  policy),  together  'with  interest  and  costs,  on  the  ground 
that  the  appellants  having  accepted  the  notice  of  abandon- 
ment were  estopped  from  setting  up  the  alleged  breach  of 
warranty,  and  tnat  the  respondent  was  entitled  to  recover 
only  the  value  of  his  interest  in  the  ship. 

From  this  judgment  both  the  appellants  and  the  respon- 
dent appealed  to  the  Court  of  Queen's  Bench  for  the  Erov- 
ince  of  Quebec;  which  gave  judgment  in  favor  of  the 
respondent,  ordering  the  appellants  to  pay  the  respondent 
the  whole  sum  of  ^,000,  and  interest  and  costs.  Duval, 
C.J.,  Caron,  J.,  and  Drummond,  J.,  concurred  in  this  judg- 
ment; but  Badgley,  J.,  dissented  therefrom,  and  Monfc,  J., 
dissented  only  as  to  part  of  the  sum  claimed. 

The  following  were  the  Articles  of  the  Civil  Code  of  Lower 
Canada,  that  were  referred  to :        * 

"Art.  2621.  Loss  for  which  the  insurer  is  liable,  is  either 
total  or  partial. 

"Art.  2522.  Total  loss  may  be  either  absolute  or  con- 
structive. It  is  absolute  when  the  thing  insured  is  wholly 
destroyed  or  lost.  It  is  constructive  when,  by  reason  of  any 
event  insured  against,  the  thing  though  not  wholly  de- 
stroyed, or  lost,  becomes  of  little  or  no  vaj.ue  to  the  insured, 
11  Enq.  Kep.  12 
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or  the  voyage  and  adventure  are  lost  or  rendered  not  worth 
pursuing.  Before  the  insured  can  claim  for  a  constructive 
total  loss,  he  must  make  an  abandonment,  as  declared  in  the 
following  section. 

"  Art.  2538.  The  insured  may  make  an  abandonment  to 
the  insurer  of  the  thing  insured,  in  all  cases  of  its  construct- 
ive loss,  and  may  thereupon  recover  as  for  a  total  loss. 
Without  abandonment  he  IS  entitled  in  such  cases  to  recover 
as  for  a  partial  loss  only. 

"Art.  2543.  The  abandonment  is  made  by  a  notice  given 
231]  by  *the  insured  to  the  insurer  of  the  loss,  and  that  he 
abandous  to  the  latter  all  his  interest  in  the  thing  insured. 

"Art.  2644,  The  notice  of  abondonment  mast  be  explicit, 
and  must  contain  a  statement  of  the  grounds  of  abandonment. 
These  grounds  must  exist  and  be  sufficient  at  the  time  of 
the  notice. 

"Art.  2545,  Abandonment  on  the  ground  of  the  ship  be- 
in^  disabled  by  stranding,  cannot  be  madS  if  she  can  be 
raised  and  put  in  a  condition  to  continue  her  voyage  to.  the 
place  of  destination.  In  such  case,  the  insured  has  his  re- 
course against  the  insurer  for  the  expense  and  loss  occa- 
sioned by  the  stranding. 

"Art.  2547,  Abandonm'ent  made  and  accepted  is  equivalent 
to  transfer,  and  the  thing  abandoned,  with  the  rights  per- 
taining to  it,  becomes  from  the  time  of  abandonment  the 
property  of  the  insurer.  The  acceptance  may  be  either  ex- 
press or  implied. 

"  Art.  2548.  On  an  accepted  abandonment  of  the  ship,  the 
freight  earned  after  the  loss  belongs  to  the  insurer  of  the 
ship  ;  that  earned  previously  to  the  loss  belongs  to  the  ship- 
owner or  to  the  insurer  on  freight,  to  whom  it  is  abandoned. 

"Art.  2549.  Abandonment  made  upon  sufficient  ground 
and  accepted,  is  binding  on  both  parties.  It  cannot  be  de- 
feated by  any  subsequent  event,  or  revoked  otherwise  than 
l>y  mutual  consent. 

'  Sir  John  Karsla&e,  Q.O.,  and  Mr.  Bompas,  for  the  appel- 
hiuts :  It  is  quite  clear  from  the  terms  of  the  policy  that  the 
Kliip  was  precluded  from  being  in  the  Gulf  of  St.  Lawrence 
at  the  time  of  the  year  When  she  was  wrecked.  Thus  we 
are  not  liable  for  the  loss.  But  then  it  is  said  that  notice  of 
tlh' abandonment  of  the  ship. was  sent  to  us,  and  that  we 
acrepted  the  abandonment.  The  notice  was  not  received  at 
the  company'schief  office  at  Toronto  until  the  18th  of  June, 
1868,  before  which  time  we  had  sent  off  Mr.  Macgregor  with 
instructions  to  look  after  any  interest  we  miglit  have  in  the 
cargo  and  in  the  ship.     When  through  him  we  took  pos- 
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session  of  the  ship  and  repaired  it,  we  were  acting  merely  as 
salvors.  We  never  accepted  the  abandonment.  We  cer- 
tainly never  did  ^so  expressly,  and  it  cannot  be  said  that 
we  did  enough  to  accent  it  constructively.  Moreover,  it 
was  only  by  tne  head  omce  and  by  some  writing  that  aban- 
donment could  be  accepted. 

Even  if  there  were  an  acceptance  of  the  abandonment,  the 
ship  was  not  insured  at  the  time  when  she  was  lost,*  for  the 
*insurance  did  not  extend  to  a  loss  in  the  Gulf  of  St.  [232 
Lawrence  after  the  15th  of  November,  and  an  abandonment 
can  be  of  no  avail  when  there  is  no  insurance. 

The  declaration  ought  to  contain  a  direct  allegation  that 
the  risk  was  covered  by  the  policy ;  but  this  oi  course  it 
could  not  do,  as  the  risK  was  not  covered. 

The  plaintiff  had  an  insurable  interest  onlvto  the  extent  of 
one-half  of  the  ship.  He  is  accordingly  entitled  at  the  utmost 
to  one-half  only  oi  the  insurance  money :  Irving  v.  Richard- 
son (*) ;  Ebsworth  v.  Alliance  Marine  Insurance  Company  ('). 

Mr.  Alfr^  Wills ^  Q.C.,  and  Mr.  Paul%  for  the  respondent : 
There  was  no  breach  of  the  conditions  of  the  policy.  It  was 
within  the  meaning  of  the  policy  for  the  ship  to  be  in  the 
Gulf  of  St.  Lawrence  after  the  15th  of  November,  if  she 
were  on  her  voyage  from  Montreal  to  Newfoundland  before 
the  1st  of  December.  The  clause  with  reference  to  being  in 
the  gulf,  means  that  the  ship  was  not  to  be  in  the  gulf  pro- 
ceedmg  westwards  after  the  15th  of  November,  it  did  not 
apply  to  a  ship  goin^  eastwards  towards.  Newfoundland  ; 
the  other  clause  apphed  to  this :  see  Colledge  v.  Harty  (•). 
Even  if  there  was  a  breach  of  the  condition,  yet  the  company 
accepted  the  notice  of  abandonment  which  was  sent  to  them. 
After  notice  has  been  given,  the  silence  of  the  insurers  is 
sufficient  to  show  an  acceptance  of  the  abandonment :  Hud- 
son V.  Harrison  (*).  And  if  it  were  not  so,  though  the  com- 
pany did  not  expressly  accept,  what  thejr  did  conclusivel  v 
shows  a  constructive  acceptance.  By  their  agent  they  took 
possession  of  the  ship,  they  repaired  it,  and  retained  pos- 
session of  it  until  it  was  arrested  at  their  instance  and  sold 
under  admiralty  process.  They  never  repudiated  the  notice 
of  the  abandonment,  and  they  never  gave  any  notice  of  their 
own  object  in  taking  possession  of  the  ship,  &c.:  Peelev, 
Mercantile  Insurance  uompany  (*) ;  Peele  v.  Suffolk  Insurance 
Company  (*);  Cindnnaii  Insurance  Company  v.  Bakewell  ('). 

(>)  2  B.  A  Ad.,  19S.  (»)  8  Mason's  Repoi;Je,  27;  Phillips  on 

(*)  Law  Rep.,  8  C.  P.,  596.  Insurance,  6th  ed.,  vol  ii.,  p.  875. 

(»)  6  Ex..  206.  (»)  7   Pickering  s   Reports,    254  (Phil- 

{*)  8  B.  <k  B.,  97.  lips,  p.  376). 

C)  4  B.  Monroe's  Reports  (Kentucky),  641. 
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233]  •  '"With  regard  to  the  argument  that  ia  this  case  the 
acceptance  of  tlie  abandonment  caaDot  avail  anytbiog, 
there  waa  certainly  an  insurance  of  the  ship  for  the  voyage, 
and  what  is  alleged  is  that  there  was  a  breach  of  one  of  the 
conditions  ;  aft^r  an  acceptance  of  the  abandonment  the 
company  cannot  rely  apon  a  breach  of  warranty  to  release 
thera  from  their  liability. 

The  plaintiSf  is  entitled  to  the  whole  of  the  insurance 
money.  He  had  an  interest  in  one-half  of  the  ship :  and 
the  owner  of  the  other  half,  who  was  indebted  to  him,  had 
authorized  him  to  insure  the  ship  in  his  own  name,  in  order 
that  if  the  ship  were  lost  the  plaintiff  might  receive  the 
whole  of  the  insurance  money,  and  pay  himself  the  amonot 
of  the  debt. 

June  2,  1874.  Their  Lordships  having  reserved  their 
indgment,  it  was  now  delivered  by  Sib  Barnes  Peacock  : 
The  respondent,  Joel  Leduc,  is  the  plaintiff,  and  the  appel- 
lants, the  Provincial  Insurance  Company  of  Canada,  are 
the  defendants  in  a  suit  brought  in  toe  onpenpr  Court  for 
Lower  Canada,  district  of  Montreal,  upon  a  pohcy  of  insur- 
ance upon  the  body,  tackle,  apparel,  and  other  furniture  of 
the  schooner  Babineau  and  Gaudry. 

The  policy  was  effected  by  the  plaintiff  as  T^ell  in  his  own 
name  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  and  persons  to  whom  the  same  did,  might,  or 
shonla  appertain,  in  part  or  in  all,  for  $5,000  npon  the  said 
ship,  &c,,  Deginning  tlie  adventures  at  and  from  Montreal 
to  trade  between  the  Island  of  Newfoundland,  Nova  Scotia, 
West  India  Islands,  Cuba,  safe  ports  iu  the  United  States, 
and  Quebec  and  Montreal,  to  and  from  ports  in  the  Lower 
Provinces,  the  risk  commencing  at  noon  of  the  15th  of  De- 
cember, 1866,  and  ending  at  noon  of  the  16th  of  December, 
1867.  The  vessel,  &c.,  were  valued  at  $7,000,  and  it  was 
agreed  that,  in  case  a  total  loss  should  be  claimed  for  or  oil 
account  of  any  damage  or  charge  to  the  said  vessel,  the 
only  basis  of  ascertaining  the  value  should  be  her  valua- 
tion in  the  said  policy.  The  vessel  was  warranted  free  of 
wai-  risk.  The  policy  contained  a  stipulation  in  the  foUow- 
inj:  woi"ds : 

'■  Not  allowed  under  this  policy  to  enter  the  Gulf  of  St, 
2'A  i:\  I^awrence  *before  the  25th  day  of  April,  nor  to  be  in 
thi-  siiid  gulf  after  the  15th  day  of  November.  Nor  to  pro- 
ci'i'l  to  Newfoundland  after  the  1st  day  of  December  or  be- 
iriiv  the  ISth'day  of  March,  without  payment  of  additional 
]in-iniura  and  leave  first  obtained,  war  nsk  and  sealing  voy- 
ag*'i  exc-epted." 
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It  may  be  taken  as  against  the  plaintiff  that  the  vessel 
left  the  port  of  Montreal  on  the  16th  of  November,  1867,  for 
the  port  of  St.  John,  Newfoundland,  and  that  she  was 
wrecked  between  the  1st  and  5th  days  of  December,  1867, 
abont  twenty  miles  below  the  west  point  of  the  Island  of 
Anticosti,  in  the  Gulf  of  St.  Lawrence. 

It  was  contended  on  the  part  of  the  plaintiff  that,  not- 
withstanding the  vessel  was  lost  in  the  Gulf  of  St.  Law- 
rence after  the  15th  of  November,  1867,  the  case  did  not  fall 
within  that  part  of  the  warranty  or  condition  by  which  it 
was  declared  that  she  was  not  to  be  in  the  said  gulf  after 
the  16th  of  November.  The  argument  in  support  of  that 
contention  was,  that  the  words  ''to  proceed  to  Newfound- 
land," must,  according  to  the  decision  of  Colledge  v. 
HaTtyQ\  be  read  in  the  sense  of  "to  proceed  towards,"  or 
"to  set  sail  for,"  Newfoundland,  and!^  that  if  read  in  that 
sense,  it  would  be  inconsistent  to  allow  a  vessel  to  set  sail 
frofti  Montreal  to  Newfoundland  on  or  before  the  1st  of  De- 
cember, and  not  allow  her  to  enter  the  Gulf  of  St.  Law- 
rence after  the  15th  of  November.  It  was,  therefore,  urged 
that  the  first  part  of  tlie  condition  by  which  it  was  declared 
that  the  vessel  was  not  allowed  to  enter  the  Gulf  of  St. 
Lawrence  after  the  15th  of  November,  applied  only  to  the 
case  of  entering  the  gulf  for  the  purpose  of  proceeding  up- 
wards ;  and  in  support  of  that  argument  trie  evidence  of 
Bazil  de  Roy  was  referred  to,  in  which  he  stated  that  it  was 
the  custom  of  navigators  to  leave  the  port  of  Montreal  at 
any  time  in  the  month  of  November,  for  the  purpose  of  go- 
ing down  the  gulf,  but  that  for  the  purpose  of  going  up  the 
river,  they  did  not  generally  enter  the  gulf  later  than  the 
15th  of  November,  and  that  the  reason  was  that  the  ice  then 
began  to  descend,  and  the  navigation  became  dangerous. 

Mr.  Routh,  a  commission  merchant,  who  was  the  agent  of 
the  defendant  at  Montreal,  through  whom  the  policy  was  ef* 
fected,  *stated  that  he  understood  by  the  clause  that  [235 
the  vessel  was  not  to  be  in  the  Gulf  after  the  15th  of  No- 
vember, that  is  to  say,  coining  west ;  and  going  east,  not  to 
Sroceed  to  Newfoundland  after  the  1st  of  December,  &c. 
>n  cross-examination  he  stated  he  did  not  undertake  to  do 
anything  beyond  giving  his  opinion  of  the  reading  of  the 
clause. 

Their  Lordships  are  of  opinion  that  the  clause  is  very 
clear,  that  the  opinion  of  Mr.  Routh  is  not  admissible,  and 
that  to  put  upon  the  clause  such  a  construction  as  that 
contended  for  would  be  to  make  a  new  agreement  for  the 

(>)  6  Ex.,  206. 
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parties,  instead  of  construing  that  which  they  made  for 
themselves. 

The  only  way  in  which  a  donbt  is  created  as  to  the  con- 
struction of  the  clanse;  is  by  reading  the  latter  part  of  it, 
as  declaring;  that  the  vessel  might  proceed  from  any  of  the 
ports  mentioned  in  the  policy  to  Newfoundland,  on  or  be-' 
fore  the  1st  of  December,  notwithstaading  they  might  have 
to  pass  through  the  gulf  after  the  16th  of  November.  That, 
however,"  is  not  the  true  construction  of  the  clause.  As 
their  Lordships  read  it,  the  vessel  waa  neither  to  be  in  the 
Gnlf  of  St.  ikwrence  after  the  15th  of  November,  nor  to 

Eroceed  to  Newfoundland  from  any  port  after  the  1st  of 
•ecember.  There  is  nothing  inconsistent  or  unreasonable 
in  giving  effect  to  the  words  used,  and  in  holding  that  the 
vessel,  whether  proceeding  from  Montreal,  or  irom  any 
other  port,  was  not  to  be  in  the  Gulf  of  St.  Lawrence  after 
the  15th  of  November, 

Their  Lordships  are  therefore  of  opinion  that  the  appel- 
lants are  not  liable  for  the  loss  unless  they  have  rendered 
themselves  liable  by  accepting  the  notice  of  abandonment. 
As  regards  that  question,  it  may  be  taken  as  proved  that 
within  a  reasonable  time  after  the  plaintiff  first  heard  of 
the  loss  of  the  vessel,  he  gave  notice  of  abandonment  to  the 
company's  agent  at  Montreal.  In  the  respondent's  case,  in 
the  appeal  to  the  Court  of  Queen's  Bench,  it  is  said  :  "The 
respondent  heard  of  the  loss  of  the  vessel  on  the  19th  of 
May,  1868,  and  therenpon  left  the  notification  and  protest 
with  the  company' s  agent  at  Montreal.  This  document  doea 
not  appear  to  have  reached  the  company's  head  office  at 
Toronto  until  the  19th  of  June  following. 

Mr.  McCuaig,  the  agent,  however,  gave  evidence  to  the 
effect  that  the  notice  of  abandonment-  was,  to  the  best  of  his 
236]  knowledge,  *served  upon  him  on  the  19th  of  May, 
1868,  and  that  the  said'paper  was  sent  by  him  to  the  bead 
oflSce  of  the  company  at  Toronto  on  the  same  day  or  the 
next  day. 

Tlieir  Lordships  see  no  reason  to  doubt  the  truth  of  that 
statement.  Mr.  Crocker,  who  was  a  director  and  the  man- 
agpr  and  agent  of  the  company  up  to  the  month  of  August, 
i^TO,  when  examined  as  a  witness  for  the  defendants,  de- 
clared that  the  copy  of  the  notice  of  abandonment  was  re- 
it'ived  at  the  office  of  the  defendants  in  Toronto  on  the  18th 
of  June,  1863.  On  cross-examination,  however,  he  stated 
that  he  did  not  receive  a  copy  of  the  notice  through  Mr. 
MuCnaig,  that  he  received  it  &om  Mr.  McGregor,  who  sent 
it  to  him  from  Quebec.     That  copy,  if  sent  by  Mr.   Mc- 
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Gregor  from  Quebec  must  have  been  a  diflferent  copy  from 
that  sent  by  Mr.  McCuaig.  Indeed,  one  of  the  learned 
counsel  for  the  defendants  was  forced  to  admit  upon  the  ar- 
gument that  the  copy  notice  sent  by  Mr.  McGrregor  and  the 
notice  of  which  Mr.  McCuaiff  spoke,  must  have  been  differ- 
ent copies.  The  protest  and  notice  of  abandonment  gave 
notice  of  the  time  and  place  of  the  wreck,  demanded  pay- 
ment of  the  $5,000  for  which  the  vessel  was  insured,  and  re- 
linquished and  abandoned  to  the  defendants  all  the  rights, 
claims,  title  and  interest  of  the  plaintiff  in  the  said  vessel. 
Both  the  Superior  Court  and  the  Court  of  Queen's  Bench 
on  appeal,  found  that  the  abandonment  was  accepted  by  the 
defenaant43.  Two  of  the  learned  judges  of  the  Court  of 
Queen's  Bench  dissented  from  the  judgment  of  that  court ; 
Mr.  Justice  Monk,  however,  dissented  only  bn  the  question 
of  damages ;  Mr.  Justice  Badgley  alone  dissented  as  to  the 
acceptance  by  the  defendants  of  the  abandonment.  It  was 
proved  by  McGregor  that  on  the  24th  of  May  he  was  in- 
structed by  the  manager  of  the  insurance  company  to  pro- 
ceed to  Gaspe,  in  the  Gulf  of  St.  Lawrence,  to  look  after 
any  interest  the  company  might  have  in  the  cargo  or  in  the 
vessel :  he  also  stated  that  the  defendants  had  constantly 
acted  as  salvors  and  saved  vessels,  and  been  allowed  salvage 
for  such  service.  But,  whether  the  defendants  had  acted  as 
salvors  on  other  occasions  or  not,  the  instructions  which 
Mr.  McGregor  received,  and  upon  which  he  acted,  were  to 
look  after  any  interest  the  company  might  have  in  the  cargo 
or  in  the  *vessel.  He  stated- that  he  went  to  Anti-  [237 
costi,  and  was  there  on  the  15th  of  June ;  that  he  went  to 
the  vessel,  which  he  found  about  twenty  miles  from  the 
lighthouse,  near  the  centre  of  the  island,  on  the  south-west 
side ;  that  she  was  lying  bottom  up  with  her  bow  out  in  the 

fulf,  and  her  rigging,  anchor  and  chains  lying  just  at  her 
ow  ;  that  a  hole  had  been  cut  in  her  side  for  the  purpose 
of  taking  out  her  cargo.    He  further  stated,  that  after  dis- 

Sosing  of  her  cargo,  ne  got  material  and  men,  and  went 
ack  to  the  island  and  took  the  vessel  off,  and  brought  her 
to  Gaspe,  where  he  left  her  and  went  home.  He  said, 
"After  I  got  to  Toronto  I  endeavored  to  get  the  salvage," 
but  he  was  wholly  silent  as  to  the  person  from  whom,  and 
the  manner  in  which,  he  endeavored  to  get  it.  He  pro- 
ceeded, *'  When  I  found  I  could  not  get  it,  I  went  down  in 
September  and  brought  the  vessel  up  to  Montreal,  where 
she  has  since  been  sold."  It  was  proved  that  the  sale  was 
made  after  a  decree  of  the  Vice- Admiralty  Court  in  a  pro-* 
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ceeding  in  rem  for  salvage,  and  it  is  stated  by  Mr.  Juatice 
Sadgley  that  she  was  sold  under  Adiuii-alty  process. 

The  case  of  Hudson  V.  Harrison  {')  was  cited  as  an  au- 
thority to  show  that  the  silence  of  an  insurer  has  been  con- 
struea  to  be  an  acceptance  of  an  abandonment.  It  is  not 
necessary  to  go  to  that  lei^th  in  this  case.  Their  Lordships 
consider  that  Mr.  Jastice  Story  was  correct  in  stating  that 
an  insurer  is  not  bound  to  signify  his  acceptance  of  an 
abandonment.  If  he  says  nothing  and  does  nothing,  the 
proper  conclusion  is  that  he  does  not  mean  to  accept.  In 
the  case  of  Peele  v.  The  Merchants^  Insurance  Company^) 
it  was  held  by  Mr.  Justice  Story  that  the  floating  and  re- 
pairing of  a  stranded  ship  by  the  underwriters,  though  it 
was  done  with  the  intention  of  surrendering  to  the  assured, 
was  a  constructive  acceptance  of  an  abandonment.  In  the 
case  of  Peele  v.  The  Si^olk  Insurance  Company  (')  the  Su- 
preme Court  of  Massachusetts  held  that,  though  the  under- 
writers had  a  right  to  keep  possession  of  a  ship  for  a, 
reasonable  time  to  repair  it,  yet  that  their  keeping  of  it  for 
an  unreasonable  time  for  that  purpose  was  a  constructive 
acceptance  of  the  abandonment.  It  has  also  been  held  that, 
238J  if  the  *anderwriters  take  possession  of  a  vessel  after 
an  abandonment,  and  proceed  to  repair,  without  giving  no- 
tice of  their  object,  it  is  an  acceptance :  The  (JinciniUUi 
Insurance  Company  v.  BakewelK^). 

In  the  present  case  the  defendants  were  not  merely  silent, 
but  they  were  active,  and  by  their  agent,  Mr.  McGregor, 
took  possession  of  the  vessel  after  notice  of  abandonment 
had  been  sent  to  the  head  office  at  Toronto  ;  and  the  vessel 
was  kept  in  the  possession  of  the  defendants  from  the  time 
it  was  raised  and  taken  into  Gaspe  until  it  was  arrested  at 
the  instance  of  the  defendants,  by  the  Vice-Admiralty 
Court,  and  it  must  have  been  repaired  before  it  was  taken 
to  Montreal. 

Mr.  McGregor  stated,  in  his  evidence,  that  he  left  the  ves- 
sel at  Gaspe  when  he  returned  to  Toronto  ;  but  there  can  be 
no  doubt  that  it  was  left  in  charge  of  some  person  on  be- 
half of  the  company  from  that  time  until  the  month  of  Sep- 
li'niber  following,  when  he  returned  to  Gaspe  and  took  tfife 
\  i-ssel  uji  to  Montreal  ;  and,  at  all  events,  the  vessel  having 
i>i' .n  raised  and  taken  into  Gaspe  by  the  agent  of  the  do- 
IViidants,  must  be  assumed  to  have  remained  in  their  pos- 

I'l  iB.tt  B.,  97.  PhillipB  on  losurance,  vol  il,  Stb  ed..  p. 

{')  3  MaaoQ's  Keporta,  27 ;  Phillipa  on  87B. 
Insirranoe.  vol.  it,  6lli  ed.,  p.  370.  (*)  i  B.  Monroe's  Kep.  (Kentucky),  6*1. 
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session  until  proved  to  have  been  delivered  over.  There  is 
no  evidence  that  the  plaintiff,  at  any  time  during  that 
period,  had  notice  of  the  object  with  which  the  defendants 
took  and  retained  possession  of  the  vessel,  or  that  they  dis- 
puted their  liability  for  the  loss  upon  the  ground  of  a 
breach  of  warranty,  or  that  thej^  repudiated  the  notice  of 
abandonment.  There  was  nothing  to  lead  the  plaintiff  to 
suppose  that  the  defendants  repudiated  altogether  their  lia- 
bility under  the  policy  and  the  notice  of  abandonment,  and 
that  they  were  acting,  not  as  insurers,  but  as  mere  ordinary 
salvors,  who  had  no  interest  whatever  in  the  vessel,  and 
their  Lordships  cannot  believe  that  they  acted  merely  in 
that  capacity.  The  remarks  of  the  court  in  the  case  above 
cited  of  The  Cincinnati  Insurance  Company  v.  BakeweU  (*) 
are  very  applicable  to  the  present  as  regards  that  suggestion. 

Mr.  Justice  Badgley  considered  that  the  decree  of  the* 
Vice- Admiralty  Court  in  favor  of  the  defendants  proved 
them  to  be  mere  salvors  of  the  vessel.  But  their  Lordships 
do  not  concur  in  that  view.  That  decree  is  dated  the  23d  of 
April,  1869.  It  does  not  appear,  nor  is  it  very  material,  at 
what  time  the  suit  in  *the  v  ice- Admiralty  Court  was  [239 
commenced.  It  is,  however,  stated  by  Mr.  Justice  Badg- 
ley, and  the  fact  is  probably  so,  that  the  vessel  was  libelled, 
pending  the  present  action,  in  the  Superior  Court.  It  was, 
nowever,  a  proceeding  in  rem^  and  not  against  the  plaintiff 
personally.  It  would  have  been  no  answer  in  that  proceed- 
ing fot  the  plaintiff  to  have  alleged  that  he  had  no  interest 
in  the  vessel,  that  by  virtue  of  the  insurance,  the  loss,  the 
abandonment,  and  the  acceptance  thereof,  the  vessel  had 
become  the  property  of  the  defendants.  If  the  defendants 
thought  fit  to  Hbel  their  owri  vessel  for  salvage,  it  was  no 
concern  of  the  plaintiff's,  nor  was  he  bound  to  appear.  He 
could  not  have  defended  that  suit  without  alleging  that  he 
had  an  interest  in  the  vessel,  and  thereby  prejudicing  his 
own  action  on  the  policy  and  his  contention  that  the  defen- 
dants had  accepted  the  abandonment. 

Mr.  Crocker  stated  that  McGregor  was  never  instructed  to 
accept  an  abandonment,  and  that  abandonments  could  be 
accepted  only  at  the  head  office  and  by  writing ;  but  Mc- 
Gregor was  instructed  to  look  after  the  interests  of  the  com- 
pany, and  if  his  acts  in  pursuance  of  those  instructions, 
coupled  with  the  non-repudiation  of  the  notice  of  abandon- 
ment, amounted  to  an  acceptance,  or  were  evidence  from 
which  an  acceptance  might  be  inferred,  the  defendants  are 
bound  by  those  acts.     The  question  as  to  whether  the  aban- 

S4  B.  Monroe's  Reports  (Kentucky),  641. 
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donment  has  been  constructively  accepted  is  a  mixed  ques- 
tion of  law  and  fact.  Unfortunately  we  have  not  the  reasons 
of  the  majority  of  the  judges.  Their  Lordships  are  of  opinion 
that  the  acts  of  the  defendants,  by  their  agent,  McGregor, 
in  regard  to  the  vessel  after  notice  of  abandonment,  and 
especially  their  repairing  the  vessel  and  retaining  it  in  their 
possession  from  the  time  when  it  was  raised  up  to  the  time 
of  their  libelling  it  in  the  Vice- Admiralty  Court,  without 
repudiating  that  notice  or  informing  the  plaintiff  as  to  the 
character  in  which  they  were  acting,  were  evidence  of  an 
acceptance  of  the  abandonment.  They  would  not  reverse 
the  concurrent  decisions  of  two  courts  upon  a  question  of 
fact  except  upon  the  clearest  conviction  that  they  were 
wrong,  in  the  present  case  they  are  of  opinion  that  the 
courts  were  correct  in  finding  that  the  abandonment  was  ac- 
cepted. Their  Lordships'  view  upon  this  part  of  the  case 
would  be  the  same  even  if  Mr.  McOuaig  haa  not  forwarded 
240]  *the  notice  of  abandonment  to  the  head  office  before 
ihe  18th  of  June. 

Then,  as  to  the  effect  of  that  acceptance,  it  was  contended 
that,  as  there  was  no  loss  for  which  the  defendants  were 
liable,  the  notice  of  abandonment  was  inoperative,  and  that 
the  acceptance  of  it  could  not  convert  a  partial'  loss  for 
which  the  defendants  were  not  liable  into  a  total  loss  for 
which  they  were  liable.  Articles  2621  and  2522  of  the  Civil 
Code  were  referred  to,  and  it  was  urged  that  there  could 
be  no  loss  within  the  meaning  of  the  code  unless  it  was 
caused  by  an  event  insured  against.  Mr.  Justice  Badgley 
was  of  that  opinion,  and  he  considered  that  at  most  there 
was  only  a  partial  loss,  which  could  not,  under  Articles 
2644  and  2545,  be  converted  into  a  total  loss  by  notice  of 
abandonment.  That  learned  judge  said,  *' implications  of 
acceptance  are  not  favored,  and  can  have  no  effect  or  validity 
in  contravention  of  the  positive  fact  upheld  by  Article  2545 
of  the  actual  recovery  of  the  stranded  vessel."  He  was  also 
of  opinion  that  the  fact  of  the  restoration  and  recovery  of 
the  stranded  vessel  prevented  abandonment  at  all. 

It  appears  to  their  Lordships  that  the  learned  judge  did 
not  sumciently  advert  to  the  distinction  between  a  mere 
notice  of  abandonment  and  a  valid  abandonment,  or  a  notice 
of  abandonment  which  has  been  accepted. 

Their  Lordships  are  of  opinion  that  the  present  case  did 
not  fall  within  Article  2545,  upon  which  Mr.  Justice  Badgley 
so  much  relied.  It  was  not  a  case  of  mere  stranding.  The 
vessel  could  not  have  been  raised  and  put  into  a  condition 
to  continue  her  voyage  to  the  place  of  destination.     Further, 
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it  appears  to  their  Lordships  that  Article  2545  must  be  read 
in  conjunction  with  Articles  2538,  2643  and  2544,  and  that  it 
does  not  apply  to  the  case  of  an  abandonment  which  has 
been  accepted.  It  puts  the  case  of  stranding  very  much 
upon  tne  same  footing  as  that  upon  which  it  stands  under 
the  law  of  this  country.  Abandonments  made  and  accepted 
are  treated  of  in  Article  2547.  It  is  there  said,  "Abandon- 
ment made  and  accepted  is  equivalent  to  transfer,  and  the 
thing  abandoned,  with  the  rights  pertaining  to  it,  becomes 
from  the  time  of  abandonment  the  property  of  the  insurer. 
The  acceptance  may  be* either  express  or  implied." 

♦Article  2549  of  the  code  was  intended  to  prevent  a  [241 
notice  of  abandonment  when  accepted  from  being  defeated 
by  any  subsequent  event. 

The  Superior  Court  held  that  the  defendants  were  estop- 
ped, by  the  acceptance,  from  urging  against  the  plaintiff 
objections  founded  upon  th,e  breaches  of  condition,  and 
awarded  the  plaintiff  naif  the  amount,  viz.,  $3, 500",  of  the 
declared  value  of  the  vessel.  The  Court  of  Queen's  Bench 
(Mr.  Justice  Badgley  dissenting)  held  that  the  allegations 
set  forth  by  the  plaintiflE  in  his  declaration,  which  included 
an  allegation  of  acceptance,  were  fully  proved,  and  that  by 
reason  thereof,  and  of  the  abandonment  accepted  by  the 
company,  the  plaintiflf  was  entitled  to  recover  the  full 
amount  insured,  viz.,  $5,000.  Mr.  Justice  Monk  dissented 
on  the  question  of  amount  only.  He  considered  that  the 
plaintiff  was  entitled  to  recover  but  only  one- half  of  the 
amount  insured. 

Their  Lordships  are  of  opinion  that  by  the  acceptance  of 
the  abandonment,  the  defendants  became  liable  as  for  a 
total  loss.  In  Smith  v.  Robertson  (*)  it  was  held  that  the 
insurers  could  not  be  allowed  to  say  that  the  loss  was  not 
total  after  they  had  acquiesced  in  the  abandonment  as  for  a 
total  loss,  and  had  thereby  admitted  that  the  loss  was  a  loss 
of  that  description.  In  that  case  the  insurer  had  no  right  to 
abandon,  but  merely  a  right  to  give  notice  of  abandonment. 

But  the  moment  the  notice  was  accepted,  the  abandon- 
ment took  effect ;  the  loss  immediately  became  tantamount 
to  a  total  loss ;  and  the  insurers  were  precluded  from  rely- 
ing upon  the  subsequent  recovery  of  the  property,  because 
they  were  not  allowed  to  say  that  the  loss  was  not  total. 
This  case,  as  it  appears  to  their  Lordships,  gets  rid  of  the 
objection  of  Mr.  Justice  Badgley  to  the  lorm  of  the  plain- 
tilrs  declaration.    He  says: 

*'Now  the  only  loss  alleged  in  the  declaration  is  that  'le 

(«)  2  Dow.,  474. 
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dit  navire  aurait  peri  corps  et  biens  dans  le  Golfe  Saint- 
Laurent,  faisant  nn  nauf rage  en  tier  et  complet,'  which  is  the 
absolute  total  loss  of  the  code  article,  where  the  thing  insured 
is  wholly  destroyed  and  lost,  in  other  words,  submtyged  in 
the  Gull  of  St.  Lawrence.  As  matter  of  fact,  the  sLlleged. 
total  loss  is  not  true,  and  has  been  disapproved,  but  it  is 
242]  the  only  one  alleged,  and  the  insurers  cannot  *be  made 
to  suffer  from  any  other  description  of  loss  or  cause  of  action 
than  that  charged ;  and  in  strict  justice  the  appellant's  ac- 
tion should  be  dismissed,  unless,  under  the  rule  of  practice, 
he  should  elect  to  amend  his  declaration  to  meet  the  proof 
of  the  case,  which  as  it  is  admits  of  no  effective  abandonment 
with  its  alleged  acceptance  as  set  out  in  the  declaration." 

Their  Lordships  would  deeply  regret  if  an  objection  to  the 
mere  form  of  the  declaration,  which  does  not  affect  the  mer- 
its of  the  case,  should  compel  them  to  decide  arainst  the 
plaintiff,  but  they  are  relieved  from  that  difficulty  by  the 
above-mentioned  case  in  the  House  of  Lords,  in  which  it  yiras 
held  that  the  insurers  after  acceptance  could  not  be  allowed 
to  say  that  the  loss  was  not  total. 

It  was  contended  that  the  vessel  was  not  insured  at  the  time 
when  «he  was  lost,  as  the  insurance  did  not  extend  to  a  loss 
in  the  Gulf  of  St.  Lawrence  after  the  15th  of  November,  and 
that  an  abandonment  can  be  of  no  avail  when  there  is  no 
insurance.  But  the  vessel  was  in  fact  insui'ed ;  the  loss 
occurred  during  the  time  and  upon  a  voyage  described  in 
the  policy,  but  there  was  a  breach  of  one  of  the  warranties 
or  conditions  expressed.  In  the  case  of  the  Cincinnati  In- 
surance Company  v.  Bakewell  {'\  the  insurance  was  merely 
against  a  total  loss.  But  it  was  neld  that  the  insurers  could 
not,  after  acceptance  of  an  abandonment,  rely  upon  the  fact 
that  the  loss  was  not  total,  and,  consequently,  that  it  was  a 
loss  within  the  terms  of  the  policy. 

There  is  no  distinction  in  principle  between  an  express 
and  a  constructive  acceptance  of  an  abandonment.  The 
effect  produced  upon  the  rights  of  the  parties  is  the  same  in 
both  cases.  Suppose  the  defendants,  upon  the  receipt  of 
the  notice,  had  written  to  the  plaintiff,  and  said  that,  as  the 
loss  took  place  in  the  Gulf  of  St.  Lawrence  after  the  15th 
of  November,  they  did  not  consider  themselves  in  strictnesq 
liable  to  make  good  the  loss ;  that  they  found  upon  inquiry 
that  Mr.  Routh,  their  agent  at  Montreal,  through  whom  the 
insurance  was  effected,  was  under  the  impression  that  that 
part  of  the  warranty  which  declared  that  the  vessel  was  not  to 
be  in  the  Gulf  of  St.  Lawrence  after  the  15th  of  November 

Q)  4  B.  Monroe's  Reports  (Kentucky),  541. 
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applied  merely  to  the  case  of  its  going  *vr.«st,  and  that,  under 
those  circumstances,  they  did  not  consider  it*  right  to  avail 
themselves  *of  the  breach  of  warranty ;  that-'ljliyj'-^c-  [243 
cepted  the  abandonment  and  would  make  the -best  they 
could  for  themselves  of  the  salvage,  and  would  settfe  a:*  iQr 
a  total  loss.  Or  suppose  they  had  gone  farther  and  sl'»ite*d 
that  they  concurred  with  Mr.  Routh  in  his  construction  oi 
the  policy,  and  that  they  accepted  the  abandonment.  Suppose 
that,  after  they  had  raised  the  vessel  they  had  sold  her  for 
$10,000  in  excess  of  the  salvage  expenses,  it  is  clear  that  the 
plaintiff  could  not  have  turned  round  and  claimed  the  full 
amount  of  the  proceeds  of  the  vessel  upon  the  ground  that 
the  loss  was  not  caused  by  a  risk  insured  against,  and  that 
he  had^  consequently,  no  right  to  give  notice  of  the  aban- 
donment. If  the  plaintiff  could  not  have  treated  the  aban- 
donment as  a  nullity,  surely  the  defendants  cannot  be 
allowed,  after  acceptance,  to  rely  upon  a  breach  of  the  war- 
raijtir  or  condition  of  which  they  had  full  notice  at  the  time 
of  their  acceptance  of  the  abandonment.  Estoppels  are 
mutual.  If  the  mouth  of  one  party  is  closed,  so  also  is  that 
of  the  other.  By  the  abandonment  and  the  acceptance  of  the 
abandonment,  the  matter  was  closed.  The  wnole  interest 
of  the  plaintiff  in  the  thing  abandoned  was  transferred  to 
the  defendants,  and  became  their  property  (Article  2547). 

There  are  many  cases  in  which  it  may  be  very  doubtful 
whether,  in  point  of  law,  the  particular  factd  amount  to  a 
*  breach  of  waripnty.  But  if,  after  a  constructive  total  loss 
and  notice  of  abandonment,  the  insurer,  with  full  knowledge 
of  all  the  facts,  accepts  the  notice  of  abandonment,  he  can- 
not, when  called  upon  to  pay  the  amount  insured,  resile  and 
rely  upon  a  breach  of  warranty. 

The  effect  of  acceptance  is,  as  remarked  by  Mr.  Arnould, 
well  expressed  by  BovZay  Paty{^) — "  Par  teur  acceptation 
Txjlantaire  il  s"  est  fait  un  pacte  entre  les  parties  qui  a  tout 
termine^^  ('). 

The  only  remaining  question  is  as  to  the  amount  to  which 
the  plaintiff  is  entitled.  Jean  Baptiste  Vigneau  proved 
that  nis  brother,  Benjamin  Vigneau,  who  was  the  captain 
of  the  vessel  and  was  lost  in  her,  told  him  that  he  was  in 
debt  to  the  plaintiff,  that  he  had  given  him  a  guarantee  for 
the  debt,  and  had  authorized  him  to  insure  the  vessel  Babi- 
neau  and  Gaudry  in  his  own  name,  to  the  end  that  if  the 
vessel  should  be  lost  the  plaintiff  might  receive  *the  [244 

(^)  Coure  de  Droit,  Comm.,  tit.  xi.,  sec,  Y        (*)  Arnould  on  Marine  Insurance,  4tU 
ToL  iv.,  p.  380.  ed.,  p.  869,  note. 
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whole  of  the  insumnlle  money,  and  pay  himself  the  amount 
which  Benjaf^^lji/Vigneau  owed  him. 

Th^ir  IdDVjiships  consider  that  this  declaration  of  the  de- 
ceased, agaihst  his  own  interest  was  evidence  sufficient  to 
^prty^p  liat  the  plaintiff  was  authorized  by  Benjamin  Vigneau 
.f  t&*hi6ure  the  half  of  the  vessel  which  belonged  to  him,  and 
,.  -/-.itb  receive  the  amount  insured.    This,  coupled  with  the  in- 
*  *  *  terest  which  the  plaintiff  had  in  the  other  naif  of  the  vessel, 
entitled  him  to  insure  the  whole  vessel,  and  to  recover  the 
full  amount  insured. 

Mr.  Justice  Badgley  appears  to  have  overlooked  the  evi- 
dence of  Jean  Baptiste  Vigneau,  when  he  stated  that  his 
interest  in  the  insurance  money  did  not  exceed  one-half 
share  thereof.  It  is  clear  that  an  agent  who  insures  for  an- 
other with  his  authority  may  sue  in  his  own  name  (*).  The 
mortgage  did  not  affect  tlie  plaintifP  s  right  to  insure  for  the 
full  amount  of  the  value  oi  the  vessel.  The  vessel,  or  the 
value  of  it,  may  be  the  only  means  which  he  has  of  paying 
the  mort^^e  debt. 

Their  Lordships  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  was  correct,  and  tney  will 
humbly  advise  Her  Majesty  to  affirnj  it,  with  the  costs  of 
this  appeal. 

Solicitors  for  the  appellants :   Messrs.  Bischoff,  JSompas 
&  Bischoff. 
Solicitor  for  the  respondents :  Mr.  W.  H.  Ashurst 

(1)  Phillips  on  Insurance.  * 
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♦Dhonender  Chunper  Mookerjee  and  Others,  De-  [18 
lendants;  and  Mutty  Lall  Mookerjee  and  Others, 
Plaintiffs. 

ox  APPEAL  FBOM  THE  HIGH  COURT  OF  JUDICATURE  AT  FORT  WILLIAM, 

IN  BENGAL. 

Purchase  by  a  Trustee — Inadequate  Consideration, 

J.  M.  C,  as  executor  of  his  father,  obtained  a  decree  for  Rs.  170,000,  and  held  the 
same  in  trust  as  respects  one-fifth  thereof  for  the  plaintiffs.  Subsequently  he  took 
an  assignment  for  the  joint  benefit  of  himself  and  his  brother  S.  of  the  beneficial  in- 
terest in  the  plaintiffs'  share  for  Rs.0,000,  from  M.,  one  of  the  executors  of  the  plain- 
tiffs' father.  The  plaintiffs  had  derived  title  to  iJieir  one-fifth  share  under  the  will 
of  their  lather,  and  subsequently  obtained  a  decree  for  the  said  Rs.5,000  against  M. 
in  an  administration  suit.  J.  C.  M.  was  co-executor  with  M.  of  the  plaintins'  father, 
though  he  was  said  to  have  renounced. 

In  a  suit  against  J.  C.  M.  to  declare  the  said  assignment  invalid  except  as  a  secu- 
rity for  the  said  Rs.0,000,  and  any  other  sums  justly  due  (M.  and  S.  being  made 
party  defendants) : 

Held,  that  the  purchase  being  for  inadequate  consideration  was  invalid,  &nd  that 
the  share  must  be  restored  to  the  plaintiffs  on  the  purchase-money  being  returned, 
inasmuch  as  J.  G.  M.  holding  the  decree  in  a  fiduciary  position  for  the  plaintiffs 
could  not  purchase  the  same  either  for  his  own  beneht,  or  that  of  himself  and  his 
brother  jointly. 

Such  a  suit  being  against  J.  C.  M.  as  a  purchaser  in  his  own  right,  is  not  in  the 
nature  of  a  review  of  the  decree  against  M.,  who  had  been  sued  as  executor  of  the 
plaintiff"8  father. 

SuMBOO  Chunder  Mookerjee,  a  Hindu  inhabitant  of 
Calcutta,  died  in  1836,  leaving  five  sons  named  as  executors 

(')  Prenent :  Sir  James  W.  Col  vile,  Sift  Barnes  Peacock,  Sir  Montague  E.  Smith, 
and  Sir  Robert  P.  Collier.     Assessor :  Sir  Lawrence  Peel. 
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and  residuary  legatees  in  his  will  dated  the  14th  of  May, 
1829 ;  that  is  to  say,  Juggut  Chunder,  the  respondent  Mohes 
Chnnder,  Hurrish  Chunder,  Prawn  Chunder,  and  Cally 
Chunder.  There  was  a  sixth  son,  the  appellant  Sreeman 
Chunder,  who  was  born  after  the  date  of  the  will. 

The  two  respondents,  Mutty  Lall  and  Beharry  Lall,  were 
the  sons  of  Hurrish  Chunder,  deceased,  and  under  their 
father's  will  succeeded  jointly  to  his  one-fifth  share  of  Sum- 
boo  Chunder' s  residuary  estate.  The  said  Juggut  Chunder 
19]  and  the  respondent  *Mohes  Chunder  were  named  as 
executors  of  Hurrish  Chunder' s  will,  but  the  respondent 
Mohes  Chunder  alone  took  out  probate  of  the  same.  The 
said  Juggut  Chunder,  on  the  4th  of  May,  1853,  by  a  deed- 
poll  renounced  the  said  executorship. 

Prawn  Chunder  Mookerjee  died  in  1840,. intestate,  leaving 
Dukhina  Callv  Dabee,  his  only  child  and  heiress.  Cally 
Chunder  Mookerjee  died  in  1838,  unmarried  and  intestate. 

On  the  25th  of  rfpvember,  1853,  Juggut  Chunder  Mooker- 
jee obtained  a  decree  in  the  Supreme  Court  of  Calcutta 
against  the  representatives  of  one  Sib  Chunder  Mookerjee, 
his  father's  brother,  for  various  sums  of  money  amounting 
in  full  to  the  sum  of  one  lac  and  Rs.76,000 ;  and  in  Decem- 
ber, 1853,  he  seized  under  a  writ  of  fieri  facias^  and  adver- 
tised for  sale,  certain  real  property  which  formed  part  of 
Sib  Chunder' s  estate. 

Before  the  properties  so  seized  were  sold,  Mohes  Chunder 
Mookerje^  agreed  to  sell  to  Juggut  Chunder  Mookerjee,  on 
behalf  of  himself  and  the  appellant  Sreeman  Mookerjee,  for 
sicca  Rs.5,000,  all  the  interest  of  Mohes  Chunder  Mookerjee 
in  his  own  right  in  the  said  decree,  and  for  the  like  sum  of 
sicca  Rs.6,000,  all  the  interest  of  Mohes  Chunder  Mookerjee, 
as  executor  of  Hurrish  Chunder  Mookerjee,  and  for  the  like 
sum  of  sicca  Rs.5,000,  all  the  interest  of  Sreemuttv  Dukhina 
Cally  Dabee,  the  heiress  of  Prawn  Chunder  Mookerjee,  de- 
ceased ;  and  by  an  indenture  dated  the  27th  day  of  June, 
1854,*  and  niade  between  the  tespondent  Mohes  Chunder 
Mookerjee  of  the  first,  part,  the  said  respondent  of  the  sec- 
ond part,  Sreemutty  Dukhina  Cally  Dabee  of  the  third  part, 
Juggut  Chunder  Mookerjee  of  the  fourth  part,  and  James 
Joseph  Cumin  of  the  fiftn  part,  all  the  shares  or  interest  of 
Mohes  Chunder  Mookerjee  in  his  own  right,  or  as  executor 
of  HuiTish  Chunder  Mookerjee,  and  of  Sreemutty  Cally  Da- 
bee, were  assigned  unto  Juggut  Chunder  Mookerjee,  his  ex- 
ecutors, administrators  and  assigns. 

Juggut  Chunder  at  the  sheriff's  sale  purchased  the  greater 
portion  of  the  property  sold  for  sums  amounting  altogether 
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•^o  sicca  Rs.91,000,  and  caused  the  purchase-money  to  be 
vansf erred  to  the  levy  indorsed  on  tne  writ. 

In  the  month  of  September,  1867,  the  respondents  Mutty 
Lall  Mookerjee  and  Beharry  Lall  Mookerjee,  instituted  an 
ordinary  suit  against  the  respondent  Mohes  Chunder  Mook- 
erjee for  the  *administration  of  the  estate  of  Hurrish  [20 
Cnunder  Mookerjee,  and  obtained  the  common  administra- 
tion decree.  The  Master  made  his  report  in  the  said  suit, 
which  was  duly  confirmed,  and  thereby  found  that  no  part 
of  the  estate  of  the  said  testator  was  outstanding.  The 
estate  has  been  fully  administered  in  that  suit. 

On  the  30th  day  of  December,  1861,  the  same  respondents 
Mutty  Lall  Mookei^ee  and  Beharry  Lall  Mookerjee  filed  a 
bill-  of  complaint  m  the  Supreme  Court  against  Juggut 
Chunder  Mookerjee,  the  respondent  Mohes  Chunder  Mook- 
erjee, Sreeman  Chunder  Mookerjee,  and  Sreemutty  Dukhina 
Cally  Dabee,  praying  (1)  that  the  deed  of  assignment,  dated 
the  23d  day  of  tfune,  1854,  of  the  respbndents  Mutty  Lall 
Mookerjee  and  Beharry  Lall  Mookerjee  s  shares  and  interest 
in  the  decree  for  Rs.  170, 000  might  be  declared  as  against 
them  invalid  and  void  as  an  absolute  conveyance,  and  that 
the  same  might  be  decreed  to  stand  as  a  security  only  for 
the  said  sum  of  Rs.6,000,  and  for  anything  further  which 
might  be  found  to  be  justly  due  from  them  to  the  defen- 
dants ;  (2.)  That  Juggut  Chunder  Mookerjee  might  be  de- 
clared to  have  purchased  the  last-named  respondents'  share 
in  the  zemindaries,  talooks,  and  other  real  estate  at  the  said 
Bheriflf  s  sale,  with  the  money  of  and  on  account  of  the  re- 
spondents, and  that  the  defendant  Sreeman  Chunder  Mook- 
erjee was  bound  bv  the  trusts  for  the  respondents  thereby 
created,  if  it  should  appear  he  was  interested  in  such  pur- 
chase ;  (3.)  That  it  might  be  declared  that  Juggut  Chunder 
Mookerjee  and  Sreeman  Chunder  Mookerjee,  if  he  should 
appear  to  have  purchased  with  notice  of  the  plaintiffs'  claim, 
held  the  respondents'  share  of  the  unsatisfied  balance  of  the 
decree,  also  the  respondents'  share  in  the  unsold  portions 
of  the  estate,  and  also  their  share  of  the  purchase-money  re- 
ceived in  respect  of  th6  portions  sold,  in  trust  for  the  said 
respondents ;  (4.)  That  the  said  respondents  might  be  let  in 
to  redeem  their  share  of  the  talooks,  zemindairies,  and  other 
real  property  so  remaining  unsold  as  aforesaid,  on  payment  • 
of  the  sum  of  Rs.6,000,  and  of  anything  further  which  might 
be  found  due  to  Juggut  Chunder  Mookerjee  and  Mohes 
Chunder  Mookeigee,  or  either  of  them,  and  Sreeman  Chun- 
der Mookerjee,  if  he  should  appear  so  entitled  on  taMng 
11  Eno.  Rep.  14 
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the  accoants  thereinafter  mentioned  ;  and  for  'consequential 
relief. 

Jaggut  Chunder  died  shortly  atter  the  institotioa  of  the 
21]  suit  *leaving  a  will  whereof  the  first-named  appellants 
(some  of  the  executors  named  therein)  took  out  probate, 
and  thereupon  the  suit  was  duly  revived  against  them. 

On  the  21st  of  December,  1863,  by  a  decree  of  the  High 
Court  (Morgan,  J.),  affirmed  on  appeal  (Dec.  7, 1864),  it  was 
declared  that  the  deed  of  assignment  dated  the  23d  of  June, 
1854,  of  the  respondents'  share  and  Interest  in  the  said  de- 
cree from  Mohes  Chunder  Mookerjee  to  Juggut  Chunder 
,  Mookerjee,  deceased,  was  void  as  an  absolute  conveyance ; 
and  it  was  ordered  that  the  same  should  stand  as  a  security 
only  for  the  sum  of  Rs.6,000  paid  by  Juggut  Chunder 
Mookerjee  to  Mohes  Chunder  Mookerjee  as  the  executor  of 
Hurrish  Chunder  Mookerjee,  deceased,  and  for  any  farther 
sum  which  upon  taking  the  account  tliereinafter  mentioned 
might  be  found  to  be  due  from  the  respondents  to  the  de- 
fendants in  the  revived  suit  as  the  representatives  of  Jnggut 
Chunder  Mookerjee  and  to  Sreeman  Chnnder  Mookerjee. 

Mr-  Cowie,  Q.C.,  and  M.  Cochrane  (Mr.  /.  E.  Wooaroffe, 
■with  them),  for  the  appellants,  contended  that  no  fiduciary 
relation  subsisted  between  Juggut  Chunder  and  the  respon- 
d-iits  Mutty  Lall  Mookerjee  and  Beharry  Lall  Mookerjee, 
iir.  the  date  of  Jaggut  Chunder's  purchase.  He  had  re- 
nimnced  the  executorship  of  Hurrish  Chunder's  will.  The 
courts  below  were  wrong  in  finding  that  there  had  not  been 
juli^quate  consideration  for  the  purchase.  On  the  evidence 
it  was  a  mere  speculation,  certain  to  involve  extensive  liti- 
iriuion,  with  an  uncertain  issue  and  heavy  costs.  Moreover, 
bnth  the  respondents  were  of  age  at  the  date  of  the  assign- 
iiunt  in  1854,  and  as  they  did  not  bring  their  suit  until  1861, 
they  had  not  used  reasonable  diligence  in  impeaching  the 
jiurrhase  and  were  not  entitled  to  the  aid  of  a  court  of 
I'ljuity.  Further,  this  suit  could  not  be  maintained  against 
llif  executors  of  Hurrish  Chunder  ;  for  an  administration 
suit  against  Mohes  Chunder,  the  only  executor  who  had 
proved  the  will,  had  been  brought,  and  therein  the  executor 
hiid  accounted  and  the  assets  had  been  duly  administered. 
This  suit  was  in  the  nature  of  a  bill  of  review  of  the  decree 
j;ivfn  in  the  administration  suit,  or  it  was  iti  the  nature  of  a 
!^  up  piemen  tal  bill,  or  of  a  bill  in  aid  of  that  decree ;  and 
could  not  therefore  be  maintained. 

22]      *rThe  cases  and  authorities  cited  by  Mr.  Cochrane 
W'Te:  Haroeyv.  Bradf^et/ {') ;  Green  v.  Baaley{*);  Hodson 

0)  L»w  Rnp„  4  Eq.,  13.  C)  7  Bmt.,  27*. 
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V.  BaU{^) ;  Partington  v.  Reynolds  (') ;  Sheffield  v.  Duchess 
of  Buckinghaimhire  {*) ;  Blake  v.  Foster  O ;  Bingham  v. 
jDawson  (*) ;  Co.   Litt.  lib.   3,   c.  8 ;  Bank  of  Australia  v. 
I{iu8{^)\  Taylor  on  Evidence,  vol.  11.,  §  1503;   King  v. 
Hoare  (') ;  Henderson  v.  Henderson  (") }  Tommey  v.  TFAife  (") ; 
Oarland  v.  Littlewood  (*").] 
The  respondents  did  not  appear. 
The  iudgment  of  their  Lordships  was  delivered  by 
Sir  Barnes  Peacock  :  This  was  a  suit  Instituted  by  the 
sons  ofrHurrishChunder  against  Juggut  Chunder,  andSree- 
man  Chunder  Mookerjee,  praying,  amongst  other  things, 
that  a  certain  deed  of  assignment,  dated  the  23d  of  June, 
1854,  of  the  plaintiffs'  shares  and  Interest  In  a  certain  degree, 
which  had  been  sold  by  Mohes  Chunder  Mookerjee  to  Jug- 
^t  Chunder  Mookerjee,  miffht  be  declared  as  against  them 
invalid  and  void  as  an  absolute  conveyance,  ' '  and  that  the 
said  assignment  might  be  decreed  to  stand  as  a  security 
only  for  tne  sum  of  fis.  5, 000,  and  for  anything  further  which 
nflght  be  found  justly  due  from  the  plalntlns  to  th6  defen- 
dants."    Mohes  Chunder  Mookerjee  was  made  a  party  to 
the  suit,  but  no  relief  was  prayed  against  him.    The  ground 
upon  which  the  bUl  was  framed  was,  that  Jnggut  Chunder, 
wno  purchased  the  decree,  stood  in  a  fiduciary  relation  to 
the  plaintiffs,  and  that  he  had  purchased  the  decree  for  an 
inadequate  consideration.     It  appears  that  Doorga  Churn 
Mookerjee  was  the  father  of  Sib  Gnunder,  Sumboo  Chunder, 
and  Kamnarain ;  that  Doorga  Churn  Mookerjee  was  pos- 
sessed.of  considerable  property,  and  having  died,  his  tnree 
sons  divided  the  estate.     Sumboo  Chunder  took  a  portion  of 
the  estate,  and  Sib  CJiuiader  covenanted  vrt  th  Sumboo  Chun- 
der to  discharge  all  claims  against  the  estate  of  Doorga 
Chum.     A  claim  was  made  against  *Sumboo  Chunder  [23 
and  others,  as  representatives  of  Doorga  Churn,  and  a  de- 
cree was  obtained  against  them  for  about  two  lacs  of  rupees. 
Sumboo  having  died,  Juggut  as  one  of  his  executors  com- 
promised the  suit  for  Ks.80,000,  and,   as  such  executor, 
brought  a  suit  against  the  representatives  of  Sib  Chunder  to 
recover  that  amount  and  other  moneys  from  his  estate ;  and 
in  that  suit  he  obtained  a  decree  for  one  lac  and  Rs.70,000. 
That  suit  was  brought  by  Juggut  Chunder  as  the  executor 
of  Sumboo  Chunder.     The  question  is,  whether,  in  that  po- 
sition, and  in  that  character,  he  did  not  hold  a  fiduciary  re- 

(')  1  Ph.,  177.  182.  (•)  16  Q.  B.,  717. 

(*)  4  Drew.,  258.  .  (')  13  M.  A  W.,  494. 

(»)  1  Atk.,  628.  (8)  3  Hare,  100. 

(^)  2  Ball  A  BeftUv,  461.  (»)  6  CI.  <t  Fin,  H.L.,  786. 

O  Jac,  243.  (»o)    1  Beav.,  527. 
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lation  to  the  plaintiffs  iii  the  suit  Sumboo  Chunder  died, 
leaving  six  sous,  Juggut  Chunder,  who  is  the  defendant  in 
this  suit,  Mohes  Chunder,.  who  is  also  made  a  party  to  this 
BUit,  Hurrish  Chunder,  Prawn  Chunder,  Cally  Chunder, 
and  Sreeman  Chunder ;  but  Sumboo  Chunder  betore  he  died 
made  a  will,  by  which  he  left  his  property  to  his  five  sons. 
Sreeman  Chunder  was  not  then  born. 

Hurrish  Chunder  died,  leaving  the  plaintiffs  in  the  suit 
his  heirs,  and  consequently  Juggut  Chunder  held  the  decree 
which  he  recovered  against  the  representatives  of  Sib  Chun- 
der in  trust  for  the  benefit  oi  himself-  and  his  brothers,  and 
as  to  the  share  of  his  brother  Hurrish  Chunder  for  the 
benefit  of  the  plaintiffs.     Hurrish  Chunder  appointed  Jug- 

gut  Chunder  and  Mohes  Chunder  his  executors ;  and  Mohes 
bunder,  asone  of  the  executors  of  Hurrish  Chunder,  sold 
the  interest  of  Hurrish  Chunder's  sons  to  Juggut  Chnnder 
for  the  sum  of  Rs.5,000  ;  in  otherwordshe  sold  a  fifth  share 
of  a  decree  for  Rs.170,000  for  Il3.5,.000.  The  courts  found 
that  that  was  under  value,  and  that  an  inadequate  consider- . 
ation  was  given  by  Juggut  Chunder  to  Mohes  Chunder  foi" 
the  purchase.  It  is  said  that  Juggut  Chunder,  as  one  of  the 
representatives  Of  Hurrish  Chunder,  renounced.  Whether 
he  did  so  renounce,  or  could  renounce,  appears  to  be  imma  ■ 
terial,  provided  he  held  in  a  fiduciary  character,  as  executor 
of  SumDOo  Chunder,  the  share  which  belonged  to  the  plain- 
lill's  as  the  sons  of  Hurrish  Chunder.  It  is  clear  that  he 
]iiid  the  decree  which  he  recovered  as  executor  of  Sumboo 
iii  tmst  as  to  a  share  for  the  benefit  of  the  plaintiffs  who 
Wire  the  sons  of  his  brother  Hurrish. 

Xow  both  courts  have  found  that  no  adequate  consider- 
:ilion  was  given  for  the  purchase.  It  therefore  appears  that 
21]  there  was  a  sale  *of  the  interest  of  the  plaintiffs  for  an 
i[isufficient  consideration .  to  Juggut  Chunder,  who  held  in  a 
lid  uciary  character  for  them.  According  to  the  rules  of 
equity,  that  sale  cannot  stand  as  an  absolute  sale,  bnt  Jug- 
gut Chunder  is  bound  to  return  the  share  of  the  plaintiifs 
iii  that  estate  upon  receiving  back  the  purchase-money 
which  he  gave  for  it. 

The  youngest  son  of  Sumboo,  Sreeman  Chunder,  was  also 
made  a  defendant  in  the  suit.  '  Sreeman  Chunder  is  said  to 
have  been  a  party  to  the  purchase  "by  Juggut  Chunder. 
He  says  that  Juggut  Chnnder  purchased  the  decree  for  the 
benefit  of  himself  and  Sreeman  Chunder  jointly.  But  if 
Juggut  Chunder,  holding  the  decree  in  a  fiduciary  position, 
;ould  not  purchase  it  for  himself,  could  Sreeman  Chunder 
imploy  Juggut  Chunder,  who  held  the  decree  in  a  fiduciary 
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position,  to  purchase  that  decree  for  the  benefit  of  himself 
and  Sreeman  Chunder.  jointly  ?  It  .appears  to  their  Lord- 
ships that  the  same  objection  would  apply  to  Juegut  Chun- 
der s  purchasing  for  himself  and  Sreeman  jointly  as  there 
would  be  to  his  purchasing  for  himself  alone.  One  of  the 
reasons  for  setting  aside  transactions  such  as  this,  is,  that 
the  purchaser  is  presumed  from  his  position  to  have  better 
means  than  the  vendor  has  of  ascertaining  the  value  of  the 
property  purchased.  Well,  then,  if  a  person,  knowing  that 
another  holds  a  fiduciary  position,  and  has  a  better  knowl- 
edge of  the  value  than  the  vendor,  employs  tha£  person  to 
purchase  for  him,  and  the  trustee  purcnases  secretly  in  his 
own  name  for  the  benefit  of  that  other,  it  appears  to  their 
Lordships  that  the  sale  is  equally  invalid  against  the  person 
for  whose  benefit  it  is  purchased  by  the  trustee  as  it  would 
be  a^iust  the  trustee  himself ;  therefore  it  was  not  neces- 
sary m  this  suit  to  file  a  bill  to  set  aside  the  sale  merely  as 
to  half  the  estate  as  against  Juggut  Chunder,  and  to  allow 
it  to  stand  as  to  the  other  half  for  the  benefit  of  Sreeman 
Chunder.  K  it  became  necessaiy  to  investigate  the  evidence, 
there  does  not  seem  to  be  sufficient  to  show  that  Sreeman 
Chunder  actually  advanced  any  part  of  the  purchase-money, 
or  was  really  interested  in  the  purchase. 

The  decree  having  been  obtained  by  Juggut  Chunder,  the 
property  of  Sib  Chunder' s  representatives  was  put  up  for 
sale  by  the  sheriff  in  execution,  and  a  portion  oi  the  prop- 
erty so  put  up  was  ^purchased  under  the  decree,  but  [25 
Juggut  Chunder  did  not  actually  pay  money  for  the  prop- 
erty which  he  so  purchased.  THie  price  of  that  portion  of 
the  property  which  was  sold  in  execution  of  the  decree  was 
credited  to  the  decree,  and  only  the  balance  remained  due. 
Then  Juggut  Chunder  held  the  balance  of  the  decree,  and 
also  the  property  which  he  had  purchased  and  paid  for  with 
the  other  portion  of  the  decree,  in  trust  as  to  one-fifth  share 
for  the  benefit  of  the  plaintiffs.  It  was  shown  that  Juggut 
Chunder  resold  portions  of  the  property  which  he  purchased 
at  the  sale  under  the  decree  for  very  much  larger  sUms  of 
money  than  those  for  which  he  purchased  them.  Both  the 
Lower  Courts  found,  as  a  fact,  that  the  Rs.6,0b0  which  Jug- 
gut Chunder  paid  as  the  purchase-money  of  the  share  of  the 
plaintiffs  was  an  inadequate  consideration.  Their  Lordships 
would  not  disturb  the  finding  on  the  question  of  value  un- 
less there  was  the  clearest  evidence  to  satisfy  them  that  an 
adequate  consideration  was  given  for  the  property  ;  but,  so 
far  from  that  appearing  to  be  the  case,  their  Lordships  are 
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satisfied  that  the  Lower  Courts  came  to  a  right  conclasion  in 
finding  that  there  wag  an  inadequate. consideration. 

Then  it  is  contended  that  this  suit  cannot  be  maintained, 
inasmuch  as  a  suit  had  been  brought  against  Mohes  Chun- 
der,  as  one  of  the  executors  of  Hurriah  Chunder,  for  ad- 
ministratioii  of  the  assets  of  his  estate  ;  and  it  is  said  that 
this  suit  13  in  the  nature  of  a  bill  of  review  of  the  decree 
which  was  given  in  that  suit,  or  that  it  is  in  the  nature  of  a 
supplemental  bill,  or  of  a  bill  in  aid  of  that  decree.  But  it 
appears  to  their  Lordships  most  clearly  that  that  is  not  so, 
wnen  they  tome  to  look  at  the  nature  of  the  two  suits.  The 
administration  summons,  which  may  be  treated  as  a  suit,  was 
to  compel  Mohes  Chunder  to  account  for  the  moneys  which, 
he  had  received  aa  executor  of  Hurrish  Chunder,  It  is  true 
that  in  the  affidavit,  and  also  in  the  petition  which  was  filed 
in  order  to  obtain  that  summons,  it  was  alleged  that  Mohes 
Chunder,  as  the  executor  of  the  will  of  Humsh  Cliunder, 
"had  relinquished  all  claims  to  the  decree  for  Bs,  170, 000,  by 
executing  the  said  deed  of  assignment  for  the  sum  of  Com- 
pany's Rs.6,000  only,  and  thereby  had  occasioned  a  loss  to 
the  plaintiffs  of  the  balance  of  Company's  Rs.23,333."  That 
\vii-;  alleged  in  the  petition;  but  it  is  clear  that  under  a  sum- 
mit i  raons  for  an  administration  of  the  assets  of  an  *e8- 
tiiTi'  the  executor  could  not  be  charged  with  negligence  and 
wilful  default.  Accordingly  the  order  which  was  made  un- 
dir  tliat  petition  referring  the  matter  to  the  Master  did  not 
diivct  the  Master  to  inquire  as  to  whether  more  could  have 
bt-i'u  made  by  Mohes  Cliunder  if  he  had  not  been  guilty  of 
wilful  default,  but  merely  to  take  an  account  of  the  assets 
wliich  he  had  received  ;  and  that  is  all  that  the  Master  did. 
Hf  fonnd  what  Mohes  Chunder  had  received,  and  stated 
timt  there  was  a  small  balance  due  from  him  to  the  estate  ; 
I'ut  lie  did  not  enter  at  all  into  the  question  of  whether 
]\liilie3  Chunder  had  committed  waste  ;  nor  could  he,  under 
t!iH  order  which  was  made  by  the  court,  have  entered  into 
tii;tt  question.  When  the  matter  was  brought  before  the 
liist  court,  Mr.  Justice  Morgan  says,  "  One  point  made  by 
thi-  defendants  ia  that  the  same  points  have  been  raised  by 
an  administration  summons  by  the  present  plaintiffs  against 
the  executor.  The  Master,  however,  properly  declined  to 
enter  on  an  investigation  of  this  matter  •,  and  the  Master 
never  did,  nor  did  Mr.  Justice  Levinge,  who  made  the  or- 
der, direct  the  Master  to  enter  into  such  an  investigation. 
He  could  not  and  did  not  make  such  an  order,  and  the  mat- 
ter never  came  before  the  Master  at  all. 
Well,  then,  assuming  that  Mohes  Chunder  has  been  de- 
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creed  to  account  for  the  Rs.6,000  which  he  had  received 
from  Juggut  as  the  purchase-money  of  the  estate,  that  cir- 
cumstance would  be  no  reason  why  the  heirs  of  Hurrish 
Chunder  should  not  have  the  purchase  made  hy  Juggut 
Chunder  set  aside  upon  returning  the  amount  to  him..  The 
two  causes  of  action  are  quite  different.  The  present  suit  is 
not  in  the  nature  of  a  review  of  the  decree  which  has  been 
made  against  Mohes  Chunder.  It  is  a  suit  against  Juggut 
Chunder  as  a  purchaser  in  his  own.  right,  and  not  as  execu- 
tor of  Hurrish  Chunder.  The  other  suit  was  against  Mohes 
Chunder,  to  account  for  what  he  had  received  as  executor  of 
Hurrish  Chunder. 

It  appears,  therefore,  to  their  Lordshij)S  that  the  Lower 
Court  was  right  in  declaring  that  the  points  raised  by  the 
administration  summons  and  the  order  and  the  reference  to 
the  Master  did  not  preclude  the  plaintiffs  from  bringing  this 
suit  against  Juggut  Chunder.     it  is  true  that  Mohes  Chun-    . 
der  was  made  a  party  to  the  present  suit,  but  whether  it  was 
necessary  or  not  is  immaterial.     ^Possibly  this  decree  [27    , 
might  have  been  obtaiiled  against  Juggut  Chunder  without  *" 
maKing  Mohes  a  party  ;  but  Mohes  did  not  object  to  being 
made  a  party,  and  he  does  not  appeal  in  this  case.    He  is 
made  a  respondent  in  this  suit ;  he  is  not  an  appellant. 

Their  Lordships  do  not  repudiate  the  authority  of  any  of 
the  cases  which  were  cited  by  Mr.  Cochrane.  Admitting 
them  to  their  fullest  extent  they  are  not  applicable  to  the 
present  case. 

Mr.  Justice  Norman  says,  ' '  I  see  no  reason  why  an  ac- 
count should  not  be  taken  against  one  executor  on  one  prin- 
ciple and  against  another  in  respect  of  a  separate  wrong 
committed  by  him  or  separate  relief  sought  against  him.'' 
It  appears  to  their  Lordships  that  that  remark  is  not  appli- 
cable to  the  case.  They  have  already  pointed  out  that  this 
is  not  a  suit  against  Juggut  Chunder  as  executor  of  Hur- 
rish Chunder,  nor  for  a  wrong  committed  by  him  in  that  ca- 
pacity. The  relief  to  which  the  plaintiffs  are  entitled  is 
upon  the  ground  that  the  purchase  which  Jugget  Chunder 
made  was  invalid,  not  because  he  was  executor  of  Hurrish 
Chunder,  but  because  he  was  executor  of  Sumboo  Chunder, 
and  as  such  executor  held,  for  the  benefit  of  Hurrish  Chun- 
der's  heirs,  the  share  which  he  purchased  from  Mohes 
Chunder  as  executor  of  Hurrish  Chunder. 

Under  these  circumstances  their  Lordships  think  that  the 
Lower  Courts  came  to  a  right  decision,  and  thev  will  there- 
fore humbly  recommend  Her  Majesty  that  the  decree  of  the 
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High  Court  be  affirmed.    As  there  is  no  party  appearing  on 
the  other  side,  it  will  be  without  costs. 
Solicitors  for  the  appellants :  Messrs.  Robinson  &  Preston. 
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*Hi:r8uhai  Singh  and  Others,  Plaintiflfs ;  Syud  Lootf  [28 

Ali  Khan,  Defendants. 

ON  APPEAL   FBOlf   THE   HIGH    COUBT   OF   JUDICATUBE   AT   FOBT   WILLIAM, 

IN    BENQAL. 

Re-formation  of  Submerged  LoMd, 

Where  land  which  has  been  submerged  re-forms  and  is  identified  as  haying  formed 
part  (eyen  by  accretion)  of  a  particuhur  estate,  the  owner  of  that  estate  is  entitled 
to  it 

Lopa  y.  Muddun  Mokun  ThakoorQ)  approyed. 

Appkal  from  a  judgment  of  the  High  Court  (June  4, 
1866),  dismissing  these  appellants'  appeal  from  two  judg- 
ments (September  20,  1865),  passed  on  remand  by  the  tf  udge 
of  Patna,  by  which  these  appellants'  suit  had  been  dis- 
missed. 

The  appellants  who  claimed  as  proprietors  of  mouzah 
Muteor,  in  pergunnah  Balagutch,  in  the  district  of  Tirhoot, 
sued  the  respondents  on  the  10th  of  October,  1863,  to  es- 
tablish their  right  to,  and  to  recover  possession  of  2,551 
beegahs  of  "dearah  barava"  alluvial  land  of  the  river 
Ganges.  They  alleged  that  the  lands  in  dispute  having 
been  ' '  cut  away  hj  the  river  Ganges  had  re-formed  on  its 
northern  side,  and  in  the  years  1281  and  1241  Fuslee  were 
settled  by  government ' '  with  them  under  the  provisions  of 
Reg.  XI.  of  1825  as  part  and  parcel  of  mouzah  Muteor;  and 
that  they  have  retained  possession  of  said  lands  up  to  April, 
1856,  when  they  were  hnally  dispossessed  by  order  oi^the 

(^)  PresmU:  Sni  Jamxs  W.  CoLyujs,  Sib  Barnes  Peacock,  Sib  Montague  E.  Smith, 
and  Sib  Bobbbt  P.  Collieb.'   Assessor:  Sib  Lawbence  Peel. 

(')  13  Moore's  Ind.  App.  Cases,  467. 

11  Eng.  Rep.  15 
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Sessions  Judge  of  Tirhoot.  The  respondents  contended 
that  the  lands  were  a  portion  of  a  large  dearah,  always 
known  by  the  name  of  Ramnuggah  dearah,  the  whole  of 
which  was  their  property,  and  had  been  for  a  longer  time 
than  twelve  years  previously  to  the  suit  in  the  exclusive 
possession  of  themselves  and  their  predecessors  in  title  as 
part  and  parcel  of  their  permanently  settled  zemindary 
^9]  *of  mouzah  Ramnuggur ;  that  the  dearah,  including 
the  lands  in  suit,  after  having  been  settled  with  the  respon- 
dents' predecessors,  became  cut  off  from  the  main  land  of 
the  Ramnug^ur  estate  by  a  sudden  change  in  the  course  of 
the  river,  which  left  the  dearah  extant  in  its  original  shape 
and  form  ;  and  that  the  same  with  the  toUahs  upon  it  re- 
mained in  the  possession  of  the  respondents'  predecessors ; 
and  that  after  proceedings  taken  under  Act  IV.  of  1840, 
they  were  eventually  confirmed  in  possession  by  the  said 
order  of  April,  1866.  They  further  pleaded  that  said  lands, 
after  the  settlement  relied  on  by  the  appellants,  had  been 
abandoned  by  them  and  surrendered  to  the  government  in 
Fuslee  1247  (a.d.  1853^). 

The  Judge  of  Patna,  on  the  24th  of  June,  1864,  as  the 
result  of  a  local  investigation  conducted  by  himself,  held 
that  the  lands  in  suit,  or  a  great  portion  of  them,  occupied 
the  site  of  lands  which  had  been  settled  with  the  appellants, 
and  that  therefore  in  accordance  with  a  decision  Roman- 
auth  Thakoor  v.  CTiundernarain  ChuckerbvMy  {^\  the  ap- 
pellants were  entitled  to  them,  notwithstanding  the  changes 
which  had  after  the  settlement  with  appellants  taken  place 
in  the  channels  of  the  Ganges,  which  had  flowed  in  differ- 
ent channels  at  different  times  between  Tirhoot  and  Patna, 
and  he  accordingly  directed  a  further  inquiry  to  ascertain 
what  exact  area  of  the  lands  in  suit  had  been  included  in 
the  appellants'  settlement. 

The  High  Court  (June  27,  1865),  on  the  authority  of  a 
subsequent  decision  of  a  full  bench  (')  to  which  the  cor- 
rectness of  the  decision  relied  upon  by  the  judge  had  been 
referred  and  which  had  overruled  it,  remanded  the  case  to 
the  judge  'Ho  re- try  and  re-decide  it  with  reference  to  the 
precedent  last  referred  to."  The  judge  (September  20, 
1865),  without  going  again  into  the  facts,  his  finding  upon 
which  he  considered  not  to  have  been  disturbed,  dismissed 
the  suit  of  the  appellants  on  the  ground  that  the  lands  in 
suit,  though  **no  doubt  on  the  site  of  the  lands  destroyed" 
of  these  appellants,  had  not  re-formed  as  a  gradual  accre- 

(»)  Marshairs  Rep.,  136. 
(')  KaUetnonee  Dossee  v,  Banemohinee  habee,  3  Sqth.  W.  R.,  61. 
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tion  to  their  estate,  from  which  at  the  time  of  re-formation 
they  were  separated  by  a  large  body  of  navigable  water. 

*An  appeal  from  this  indgment  by  the  appellants  [30 
was  dismissed  by  the  High  Court  on  the  4th  of  June,  1866. 

Mr.  Doyne  (Mr.  C.  Araihoon  with  him),  on  behall  of  the 
appellants,  referred  to  Lopez  v.  Muddun  Mohun  Tha- 
Tcoor  (*),  which  dissented  from  the  ruling  of  the  full  bench 
above  referred  to,  and  reported  at  3  Suth.  W.  R.,  p.  51. 
Without  seeking  to  disturb  any  of  the  judge's  findings 
upon  the  facts,  he  submitted  that  the  facts  as  found  were 
governed  by  the  Privy  Council  decision  cited  ;  and  that  as 
the  lands  in  suit  had  been  clearly  identified  as  originally 
forming  part  of  mouzah  Muteor,  however  closely  to  mouzah 
Kamnugger  they  might  have  re-formed,  they  belonged  to  the 
Muteor  estate,  and  the  appellants  were  entitled  to  recover 
them,  not  as  an  accretion  out  as  an  integral  part  of  their 
settled  lands.  He  also  referred  to  RoTnanautU  Thakoor  -v. 
Chundernaratn  Chowdry  Q,  and  to  Musst  Inam  Baridi  v. 
Hurgomnd  GJiose  ("),  and  i^ogender  Chunder  Ghose  v.  Ma- 
homed Esof  n,  and  was  stopped  by  tlieir  Lordships. 

Mr:  Leith^  Q.C.,  and  Mr.  J,  D,  Bell,  for  the  respondents, 
admitted  that  the  cases  subsequent  to  the  full  bench  de- 
cision (*)  were  strongly  against  them,  but  contended  that  if 
the  evidence  (the  leading  facts  of  which  they  recapitulated) 
were  reconsidered  it  would  appear  that  the  lands  in  suit 
were  originally  an  integral  part  of  mouzah  Ramnuggur  and 
not  of  mouzah  Muteor,  and  that  the  view  taken  by  the 
courts  below  that  the  lands  had  subsequently  accreted  to 
Ramnuggur  was  erroneous.  [Sir  Montague  E.  Smith: 
Assuming  the  outline  of  the  facts  as  stated  by  you  to  be 
correct,  it  would  be  hopeless  in  the  face  of  the  adverse  de- 
cisions of  the  courts  below,  to  re-open  the  evidence  with 
the  view  suggested.]  The  rights  of  nparian  proprietors  are 
settled  by  statutory  law.  Some  of  the  lands  in  suit  had 
only  been  temporarily  settled  with  the  appellants,  having 
themselves,  originally  accreted  to  their  estate.  It  lay  upon 
the  appellants  to  prove  that  their  proprietary  right  to  the 
whole  was  established.  When  surveyed  in  1851  it  was  an 
island,  and  therefore  belonged  to  the  ffovernment.  [Sir 
Barnes  Peacock  :  The  land  originally  belonged  to  a  par- 
ticular estate,  and  then  was  submerged  ;  the  m§re  fact  that 
it  reappeared  as  an  island  would  not  transfer  it  to  the  gov- 

(»)  18  Moore,  Ind.  App.  Ca,,  467,  478 ;        (*)  *  Moore,  Ind.  App.  Ca.,  408. 
6  B.  L.  E.,  521.  (♦)  10  B.  L.  R.,  406. 

(«)  MarehaU'a  Rep.,  186.  (*)  8  Suth.  W.  R.,  p.  61. 
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eminent.    It  was  the  appellants'   estate,    subject   to  the 
assessment  of  government  revenue.] 

The  judgment  of  their  Lordships  was  delivered  without 
calling  upon  the  appellants'  counsel  for  a  reply,  by 

Sir  Montague  E.  Smith  :  Their  Lordships,  considering 
the  turn  that  the  argument  has  taken,  do  not  think  it  neces- 
sary to  go  at  any  length  into  this  case.  The  suit  was  brought 
by  the  appellants,  the  proprietors  of  raouzah  Muteor,  in 
Tirhoot,  against  the  respondents,  the  proprietors  of  mouzah 
Ramnuggur,  to  recover  the  possession  of  a  large  quantity 
of  land  which  had  been  submerged  by  the  river  Granges. 
It  appears  that  the  river  flowed  between  the  estates  of  the 
plaintiffs  and  the  defendants,  and  in  its  course  between  the 
two  estates  there  were  from  time  to  time  various  changes. 
There  were  two  or  tjiree  defined  channels,  which  at  times  the 
river  overflowed,  and  formed  a  pool  or  lake.  The  land 
which  is  the  subject  of  the  present  suit  was  submerged,  and 
when  it  first  became  free  from  water  and  reappeared,  it  ad- 
hered to  and  adjoined  the  estate  of  Ramnuggur,  andjprma/a- 
cie  the  accretion  was  to  that  estate ;  but  upon  an  inquiry  made 
by  the  Judge  of  Patna,  who  went  to  the  spot,  heard  evidence, 
and  took  great  pains  to  suiTey  the  district,  he  came  to  the 
conclusion  that  the  submerged  land,  although  it  had  re- 
formed close  to  mouzah  Ramnuggur,  was,  in  point  of  fact, 
land  which  belonged  to  mouzah  Muteor,  and  that  there  were 
means  by  which  he  could  identify,  and  did  identify,  the 
land  as  having  been,  before  its  diluviation,  part  of  that  mou- 
zah. He  found  those  facts,  and  applying  the  law  as  he 
understood  it  to  the  facts,  namely,  tnat  when  submerged 
land  can  be  identified  upon  its  reappearance  as  belonging  to 
a  particular  estate,  the  proprietor  of  that  estate  is  entitled 
to  it  because  in  truth  he  had  never  lost  the  land,  the  land 
was  always  his,  and  the  difficulty  of  identification  being  re- 
moved by  evidence — the  land  bemg  in  fact  identified — there 
was  no  reason  why  the  property  should  not  be  regained  by 
32J  hini.  He  acted  upon  this  principle  of  law,  which  *had 
been  at  that  time  affirmed  by  the  High  Court  of  Cfalcutta  in  a 
case  in  which  Sir  Barnes  Peacock,  with  two  other  judges,  had 
given  the  judgment.  That,  however,  was  the  judgment  of 
a  division  bench ;  and  the  High  Court,  upon  appeal  in  the 
present  suit,  decided  that  they  were  bound  by  a  subsequent 
decision  of  a  full  bench  of  the  High  Court,  which  had  come 
to  a  contrary  conclusion,  and  had  held  that  land  which  re- 
appeared under  circumstances  like  the  present  must  be  held 
to  belong  to  the  proprietor  of  the  estate  to  which  it  had  ap- 
parently accreted;   and  they  remanded   the  cause  to  the 
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judge  of  Patna,  who,  without  altering  his  finding  on  the 
lacts,  decided  according  to  this  view  of  the  law,  and  his 
judgment  was,  as  might  be  expected,  upheld  by  the  High 
Court,  in  the  judgment  now  under  appeal,  on  the  case  again 
coming  before  it  upon  the  appeal  of  the  present  appellants. 

The  question  of  law  involved  in  these  decisions,  which  is 
a  very  important  one,  Vas  brought  before  this  committee, 
in  a  case  of  Lopez  v.  Muddun  Mohun  Thdkoor  ('),  in  which 
the  principles  which  should  govern  cases  of  this  description 
were  very  fully  discussed  and  elucidated,  with  the  result 
that  it  was  laid  down  by  the  authority  of  this  committee  that 
where  land  which  has  been  submerged  re-forms,  and  can  be 
identified  as  having  formed  part  of  a  particular  estate,  the 
owner  of  that  estate  is  entitled  to  it.  it  is  admitted  by  Mr. 
Leirh,  the  counsel  for  the  respondents,  that  the  authority 
of  this  case,  and  others  which  nave  followed  it  before  this 
committee,  cannot  be  disputed.  Their  Lordships  think  the 
principles  laid  own  in  those  cases  are  perfectly  correct,  and 
are  distinctly  applicable  to  the  present ;  and  that,  if  the  facts 
are  to  be  taken  as  they  were  found  by  Mr.  Justice  Anslie, 
the  judgment  below  must  be  reversed.  Their  Lordships, 
for  the  reasons  they  gave  during  the  argument,  think  it  is 
impossible  those  facts  could  be  disputed  with  any  effect  at 
their  bar,  and  therefore  both  law  and  fact  are  in  favor  of  the 
appellants. 

Mr.  Leith  endeavored  to  distinguish  between  the  lands 
which  were  the  permanently  settled  lands  of  Muteor  and 
some  lands  which  had  been  in  themselves  an  accretion,  and 
which  were  temporarily  settled  only  with  the  proprietor  of 
Muteor.  Their  Lordships  *think,  however,  that  this  [33 
distinction  cannot  prevail.  There  is  evidence  from  which 
it  may  be  presumed  that  those  lands  accreted  to  the  estate 
of  Muteor,  and  it  may  be  inferred  from  the  mode  of  accre? 
tion  that  the  government  settled  with  the  proprietor  upon 
the  ground  that  they  had  so  accreted,  and  therefore  that  he 
was  entitled  to  the  settlement. 

On  these  grounds  their  Lordships  think  that  the  iudgment 
of  the  High  Court  must  be  reversed,  and  they  also  think 
that  the  decree  originally  made  by  the  Judge  of  JPatna  before 
the  remand  is  the  correct  decree.  They  find  there  is  no  formal 
petition  of  appeal  against  the  decree  of  the  High  Court 
which  remanded  the  suit,  but  this  judgment  ought  not  to  be 
allowed  to  stand  in  the  way  of  the  proper  decree  to  be  made 
in  the  cause,  and  will  be  nullified  by  the  course  their  Lord- 
ships propose  to  take,  viz.,  humbly  to  advise  Her  Majesty 

Q)  18  Moore,  Ind.  App.  Ca.,  467. 
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to  reverse  the  judgment  of  the  High  Court  now  under  ap- 
peal, and  the  second  judgment  of  the  Zillah  Judge,  and  to 
direct  a  decree  to  be  made  in  the  suit  to  the  effect  of  the 
original  decree  of  the  Zillah  Judge.  The  respondents  must 
pay  the  costs  of  the  litigation  in  India,  and  of  this  appeal. 

Attorney  for  the  appeUanta :  Mr.  T.  L.  Wilson. 

Attorneys  tor  the  respondents :  Messrs.  Henderson. 
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[Law  Reports,  2  Indian  Appeals,  38.] 
J.CC)  November  11,  12,  1874. 

38]  *SiRDAR  Bhagwan  Singh,  Plaintiff;  and  The  Secre- 
tary OF  State  for  India  in  Council,  Defendant. 

ON   APPKAL   FBOM   THE   CHIKF   CODHT   OF  THE   I'DNJAUB. 
Ad*-of  Slait — Jurkdid-iun. 
Where  an  estate  is  seiied  by  the  Crown  by  its  right  of  conquest,  ^nd  not  by  vir- 
tue af  sny  l^al  title,  such  seizure  muat  be  regarded  as  an  act  of  state  and  is  not 
li;ili1e  to  be  questioned  in  a  municipal  court 

.Sn-retarg  of  Stall  for  India  in  CatmtU  v.  Kamathet  Boiji  Saliaba  (")  followed. 

The  facts  of  this  case  fally  appear  in  the  judgment  of 
tliL-ir  Lordships. 

(I)  Pratnl:  Sia  Jauk9  W.  Colville,  Sia  Basnbs  Peacock,  Sib  Montaouk  E.  Suitu 
Bud  Sib  Bosest  P.  Coilibr,     Aasessor:  Sir  Lawrehcb  Pbel. 
(')  7  Moure's  Ind.  Ap,  Ca.,  479. 
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The  snit  in  which  the  appeal  arose  was  commenced  in  the 
court  of  the  Extra  Assistant-Commissioner  of  Amritsar,  on 
the  3d  of  July,  1865,  by  the  appellant  against  the  respon- 
dent, to  assert  the  proprietary  right  to  a  certain  rakh,  or 
^rass  preserve,  in  the  Amritsar  district,  known  as  the  Rakh 
ifag,  which  consists  of  about  1,200  beegahs  of  land. 

Tile  plaint  stated  that  the  grass  preserve  in  question  was 
acauired  by  the  Jemadar  Khusal  Singh,  the  appellant's 
fatiier ;  that  on  his  death  it  passed  to  Kishen  Singn,  the  ap- 
pellant's  elder  brother;  and  that  on  his  death  the  appellant 
was  entitled  to  succeed,  but  that,  as  he  was  a  minor  at  the 
time,  the  property  was  occupied  by  his  guardian.  Rajah 
Teja  Singh,  in  his  own  name,  and  that  it  so  continued  tUl 
the  death  of  the  latter  in  1863.  The  government  then  took 
possession  of  the  land. 

Eventually  the  case  came  before  the  Chief  Court  of  the 
Punjaub,  which  thus  stated  the  question  at  issue  between 
the  parties  to  this  suit : 

"  The  i)laintiff,  Sirdar  Bhagwan  Singh,  sues  to  establish 
his  proprietary  title  to  Rakh  Nag,  Zillah  Umritsur. 

*"He  contends  that  Jemadar  Khushal  Singh,  his  [39 
father,  upwards  of  fifty  years  ago,  received  from  Maharajah 
Ranjeet  Singh  proprietary  rignts  in  this  rakh,  and  was 
allowed  by  him  to  hold  it  revenue  free,  i.e.,  free  from  any 
demand  on  the  part  of  the  Sikh  Government ;  that  Kishen 
Singh,  his  father  s  eldest  son,  succeeded  to  the  property  on 
the  death  of  his  father,  and  when  Kishen  Singh  died  in  bat- 
tle in  1846,  Rajah  Teja  Singh  took  possession  as  his,  plain- 
tiflf  8,  guardian ;  that  in  point  of  fact  the  property  in  suit 
is  not  a  rakh,  but  an  estate  more  or  less  under  cultivation ; 
that  the  British  Government  did  not  confiscate  the  rights  of 
the  proprietors,  but  in  1862  permitted  Rajah  Teja  Singh,  his 
guardian,  to  hold  it  revenue  free  for  the  term  of  his  life ; 
that  the  British  Government  never  intended  to  and  did  not 
confiscate  private  rights,  but  only  the  property  of  the  Sikh 
State. 

"Mr.  Plowden,  on  the  part  of  the  Secretary  of  State  for 
India,  contends :  first,  that  the  British  Government,  on  the 
annexation  of  the  Punjaub,  took  absolute  possession  to  the 
exclusion  of  the  rights  of  aU  claimants  of  the  land  in  suit, 
with  numerous  other  lands  of  a  similar  description,  and  that 
such  act  of  the  British  Government  as  a  conquering  power 
is  an  act  of  state  that  cannot  Jbe  questioned  in  the  civil 
courts  ;  secondly,  that  in  point  of  fact  no  one  ever  asserted 
or  thought  of  proprietary  rights  in  this  rakh  ;  that  the  Sikh 
Government  granted  the  land  to  the  grantee  for  certain  pur- 
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poses,  and  could  have  resumed  it  at  any  time;  that  the 
Kakh  in  fact  belonged  to  the  Sikh  State,  and  that  all  such 
property  was  taken  possession  of  by  the  British  Government, 
and  it  was  only  by  an  act  of  grace  on  the  part  of  the  British 
Government  that  the  rakh  was  given  up  to  Kajah  Teja  Singh 
for  his  life. 

*^The  substantial  point  in  issue  is,  whether  the  taking 
possession  of  the  property  in  suit  immediately  after  the  an- 
nexation of  the  Punjaub  is  not  such  an  act  of  state  and  sov- 
ereign authority  as  cannot  be  questioned  or  inquired  into  by 
a  civil  court.'' 

Mr.  LeitTi^  Q.G.,  and  Mr.  Doyne^  for  the  appellant,  con- 
tended that  the  seizure  of  the  ra^h  was  not  an  act  of  state 
or  of  conquest,  and  that  the  case  was  entirely  one  for  the 
cognizance  of  the  civil  courts,  and  should  be  reminded  for 
evidence  as  to  the  terms  of  the  original  grant  bv  the  Maha- 
40]  rajah,  and  as  to  the  nature  *of  the  appellant's  rights 
thereunder.  They  referred  to  Secretary  of  State  for  India 
V.  Kamachee  Boye  Sahaba  (*) ;  Forester  v.  Secretary  of 
State  O. 

Mr.  jForsythy  Q.C.,  and  Mr.  M.  D.  Chalmers,  for  the  re- 
spondent, contended  that  the  estate  in  question  belonged  to 
the  government  by  right  of  conquest,  and  that  no  question 
of  title  could  be  raised  as  between  the  appellant  and  the 
government  cognizable  by  a  civil  court.  The  seizure  was  an 
act  of  state.  In  addition  to  the  cases  before  the  Privy  Coun- 
cil, referred  to  by  the  appellants,  they  cited  Buron  v.  Den- 
man  (•),  and  referred  to  the  effect  of  the  Punjaub  Civil  Code. 
[Sir  Li.  Peel  :  If  it  turns  out  that  the  resumption  was  not 
an  act  of  state,  the  whole  question  is  open,  and  the  inter- 

¥retation  of  the  code  is  matter  for  a  civil  court  on  remand.] 
he  appellant' s  evidence  is  complete  on  the  record,  and  no 
priTnujacie  case  is  made  out. 

Mr.  Doyne,  in  reply,  contended  that  having  regard  to  the 
proclamation,  orders,  and  other  proceedings  of  the  govern- 
ment they  did  not  intend  to  interfere  with  the  appellant's 
rights,  whatever  they  were,  by  sovereign  authority.  They 
had  in  fact  in  their  mode  of  dealing  with  the  property  re- 
cognized the  existence  of  some  right  in  the  appellant.  [Sir 
Montague  E.  Smith  :  You  accepted  that  dealing  at  the 
time  as  a  matter  of  concession,  and  now  you  want  to  try  it 
as  a  matter  of  right.] 
The  judgment  of  their  LOrdships  was  delivered  by 
Sir  Robert  P.  Collier  :  This  was  a  suit  brought  against 

(')  7  Moore's  Ind.  Ap.  Ca.,  476.  Q)  12  Beng.  L.  R.,  120. 

(»)  2  Exch.,  167. 
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the  Secretary  of  State  for  India  to  recover  possession  of  a 
certain  rakh  or  piece  of  grass  land  situated  in  the  Punjaub. 
The  case  of  the  plaintiff"^  was,  that  this  rakh  had  been 
granted  by  the  Maharajah  Rnnjeet  Singh,  at  that  time  the 
sovereign  of  the  territory,  to  his  father.  It  was  a'  piece  of 
grass  land  held  rent  free  for  the  purpose,  chiefly,  of  sup- 
plying fodder  to  a  contingent  of  cavalry  which  the  owner 
¥ras  bDund  to  supply  for  the  service  of  the  government. 
The  plaintiff  alleged  *that  upon  the  death  of  his  father  [41 
this  estate  devolved  by  inheritance  upon  his  brother,  who 
was  killed  at  the  battle  of  Ferozepore  in  arms  against  the 
British  troops.  It  appeared  further  bv  the  plaintiflf  s  case 
that  upon  the  death  of  his  elder  brotner,  one  Kajah  Teja 
Singh,  who  appears  to  have  been  his  uncle,  took  ppssession 
of  it,  and  that  a  grant  of  it  was  made  by  the  British  Govern- 
ment after  the  conquest  of  the  territory  to  Rajah  Teja  Singh 
for  his  life.  The  plaintiff  alleged,  but  did  not  prove,  that 
Teja  Singh  was  his  guardian.  Whether  Teja  Singh  was  his 
^ardian  or  not,  it  is  manifest  that  this  rakh  was  not 
granted  by  the  Government  of  India  to  Teja  Singh  in  the  ca- 
pacity of  guardian  of  the  plaintiff  nor  did  Teja  Singh  accept  it 
as  such.  On  the  contrary,  it  appears  that  the  title  of  Teja 
Singh  was  adverse  to  the  plaintiff,  and  would,  if  it  were  a 
good  one,  devolve  on  the  heir  of  Teja  Singh,  who  is  not  the 
plaintiff,  the  plaintiff  claiming  through  his  elder  brother. 
On  the  case  coming,  as  it  did  in  the  first  instance,  before  the 
Deputy  Commissioner,  the  government  put  in  a  plea  of 
which  the  following  is  an  extract :  "  It  is  also  contended  on 
behalf  of  the  government  that  if  the  jurisdiction  of  the  civil 
courts  be  not  barred  on  the  preceding  grounds,  it  must  be 
considered  as  barred  on  the  ground  that  the  rakh  was  taken 
possession  of  by  the  British  Government  as  an  act  of  state 
at  annexation,  and  that  as  such,  on  the  authority  of  the 
cases  quoted  in  the  Wagentreiber  and  Saliq  Ram  and  Devi 
Singh  cases,  is  not  cognizable  by  the  civil  courts." 

It  has  been  argued  on  the  part  of  the  appellant  that  this 
case  of  the  government  was  not  put  forward  by  their  pleader 
in  the  first  instance,  and  it  would  appear  that  at  all  events 
it  was  not  distinctly  put  forward.  6ut  that  becomes  imma- 
terial, inasmuch  as  oefore  the  judgment  it  was  distinctly 
stated  in  the  plea,  and  an  issue  was  raised  upon  this  very 
plea.  The  commissioner  finds  the  plea  of  the  government 
to  be  proved.  The  material  part  of  his  finding  is  in  these 
terms:  "This  evidence  appears  to  the  court  sufficient  on 
examination  to  prove  that  the  government  in  the  person  of 
the  late  Sir  Henry  Lawrence,  in  the  exercise  of  the  rights  of 
11  Eng.  Bep.  16 
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conquest  an^  as  an  act  of  state,  considered  the  question  of 
the  Kakh  Nag  about  which  this  suit  is  brought,  and  pro- 
ceeded to  dispose  of  it  in  the  plenitude  of  its  potency  as 
42]  best  it'pleased."  *An  appeal  was  preferred  against 
this  judgment  to  the  Chief  Court  of  the  Punjaub,  and  there 
two  judges  confinned  the  judgment  of  the  court  below. 
They  say:  **It  is  impossible  to  suppose  that  the  British 
Government  at  the  time  of  the  annexation  intended  to  give 
a  legal  right  of  redress  to  anyone  who  thought  himself 
wronged  by  the  seizure  of  property  at  that  time.  Whatever 
seizures  were  then  made  were  acts  of  state  and  of  sovereign 
power ;  acts  over  which,  with  their  consequences,  the  civil 
courts  have  no  jurisdiction.  It  may  be  that  the  j)laintifE  has 
some  titl^  which  he  could  prove,  but  .whether  his  interests 
have  been  inpriously  affected  or  not  are  considerations  into 
which  the  civil  courts  cannot  enter ;  if  a  wrong  has  been 
done  the  civil  courts  of  justice  do  not  afford  a  remedy." 
The  appeal  was  dismissed. 

An  appeal  has  now  been  preferred  to  their  Lordships' 
board  on  the  ground  that  these  two  courts  of  the  Punjaub 
were  wrong  in  the  decision  which  they  arrived  at  with  refer- 
ence to  this  plea  of  the  government  being  substantiated. 

The  evidence  by  which  the  plea  was  supported  may  be 
shortly  stated.  In  the  first  place,  it  is  a  matter  of  history 
that  the  territory  was  conquered  about  1849.  Thereupon  a 
proclamation  was  issued  by  the  government,  the  material 
parts  of  which  are  these :  "  Whereiore  the  Governor- General 
of  India  has  declared,  and  hereby  proclaims,  that  the  king- 
dom of  the  Punjaub  is  at  an  end,  and  that  all  the  territories 
of  Maharajah  Dulip  Singh  are  now  and  henceforth  a  portion 
of  the  British  Empire  m  India.  The  few  chiefs  who  have 
not  engaged  in  hostilities  against  the  British  shall  retain 
their  property  and  their  rank.  The  jaghirs  and  all  the 
property  of  sirdars  or  others  who  have  been  in  arms  against 
the  British  shall  be  confiscated  to  the  state." 

Subsequently  to  this  proclamation  a  board  of  administra- 
tion was  constituted  for  the  Punjaub,  of  which  Sir  Henry 
Lawrence  was  the  president.  That  board  was  appointed  by 
the  Governor-General  on  the  31st  of  March,  1849,  in  fact, 
two  days  after  the  proclamation.  They  were  invested  with, 
very  large  powers,  judicial  and  administrative,  and  with  re- 
spect to  rent-free  lands  and  tenures,  among  which  category 
it  is  admitted  on  both  sides  that  this  description  of  tenure 
falls,  these  special  directions  are  given  to  them  :  "The  very 
43]  first  object  to  which  the  board  should  direct  their  *atten- 
tion  is  the  determination  of  all  questions  affecting  the  va- 
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lidity  of  grant  to  hold  lands  rent  free.  It  is  obvious  to 
remark  that  the  longer  the  investigation  is  delayed,  §o  much 
the  more  do  these  tenures  acquire  the  force  of  prescription, 
and  make  resumption  more  unpopular,  and  apparently  un- 
just. In  our  older  provinces,  notwithstanding  the  frecjuent 
declaratory  enactments  respecting  the  right  and  the  inten- 
tion of  the  government,  the  investigations  were  delayed  to  so 
late  a  period  as  to  give  our  proceedings  a  character  of  injus- 
tice and  severity.  By  oftr  occupation  of  the  country,  after 
the  whole  Sikh  nation  had  been  in  arms  against  us,  we  have 
acquired  the  absolute  right  of  conquerors,  and  would  be 
justified  in  declaring  every  acre  of  land  liable  to  government 
assessment ;  and  though  our  officers  should  not  allow  their 
minds  to  be  exasperated  against  claimants  on  this  account, 

J  ret  it  may  instil  into  them  a  wise  caution  against  being  too 
iberal  and  profuse  in  their  concessions,  and  against  doing 
more  for  the  grantees  than  their  own  government  would  have 
done.     There  is  no  reason,  for  insSince,  why  we  should 
maintain    in  perpetuity  an  alienation  of  the  government 
revenues  whi^  would,  not  have  been  maintained  by  the 
power  we  have  succeeded.     The  Governor-Qeneral  remarks, 
that  all  grants  were  resumed  by  the  Sikh  rulers  at  will, 
without  reference  to  the  terms  of  the  grant,  whenever  state 
exigencies,  or  even  caprice,  dictated.     On  the  death  of  the 
grantor  they  lapsed  as  a  matter  of  course,  and  often  were 
only  renewed  on  payment  of  a  large  fine,  equal  in  some  in- 
stances to  many  years'  collections.     The  Governor-General 
further  observes,  that  the  decision  of  the  British  Govern- 
ment on  these  claims  will  give  a  permanency,  validity,  and 
value  to  the  tenures  hitherto  unknown.     There  is  not  one  of 
the  rent-free  holders  who  would  at  this  moment  dispute  this 
position,  and  who  would  not  look  upon  any  concession  as  a 
matter  of  grace.     The  delay,  even  of  a  single  year,  would 
encourage  hopes  which  are  not  now  entertained  ;  and  it  is 
therefore  particularly  desired  that  the  local  officers  will  set 
the  minds  of  the  people  at  rest  upon  this  most  important 
particular  at  the  earliest  possible  period.     Every  holder  of 
rent-free  land  who  is  confiimed  in  his  tenure  by  the  govern- 
ment must  yield  up  every  document  in  his  possession  which 
entitled  him  to  the  exemption  from  revenue,  and  *a  [44 
grant  must  be  given  to  him  under  the  board's  seal  and  sec- 
Tetarv'  s  signature  declaring  that  the  grant  is  a  free  gift  of 
the  British  Government.     The  Governor-General  believes 
that  this  will  have  an  important  effect  upon  the  native  minds, 
in  disabusing  them  of  the  opinion  that  they  have  any  in- 
herent rights  which  attach  to  their  tenures  in  virtue  of  long 
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!)OS8ession,  and  make  them  regard  their  new  masters  in  tlie 
ight  of  personal  benefactors,  from  whom  alone  the  indul- 
gence with  which  they  are  treated  may  be  considered  to 
emanate." 

It  appears  to  their  Lordships,  that  by  these  directions  to 
the  board,  it  was  contemplated  by  the  (Governor- General  to 
make  what  may  be  called  a  tohuLa  rasa  of  tenures  of  this 
kind,  and  to  re-grant  them  npon  terms  entirely  at  the  dis- 
cretion of  the  British  Government,  the  government  no  doabt 
intending  to  act  with  all  fairness  and  consideration,  espe- 
cially to  those  who  appear  to  have  been  not  unfaithful  to 
them,  but  at  the  same  time  in  a  manner  which  appeared 
right  and  just  to  themselves,  and  which  they  did  not  mtead 
to  be  inquired  into  or  questioned  by  any  municipal  courts. 
It  would  appear  that  in  pursuance  or  these  directions  a 
government  order  was  made  on  the  8th  of  December,  1849, 
which  is  not  set  out  in  the  case,  but  which  is  thus  described  : 
'*It  is  said.  Under  the  government  order  contained  in  ab- 
stract No.  38,  regarding  tlie  great  jaghirdars  of  the  Punjaub 
(conveyed")  in  No.  352,  dated  the  8th  of  December,  1849,  the 
whole  jagnir  released  to  Rajah  Teja  Singh  and  Sirdar  Bhag- 
wan Singh  for  their  lives  amounts  to  Rs.  162, 779.     After 
their  death  the  heirs  who  should  be  legitimate  sons  of  Rajah 
Teja  Singh  shall  enjoy  a  jaghir  of  Rs.20,000,  and  those  of 
Sirdar  Bhagwan  Singh,  Rs.7,000,  for  perpetuity."     It  would 
appear  that  the  government  thought  fit  to  act  in  a  great 
measure  upon  the  powers  given  by  sect.  41  of  this  document, 
that  they  did  in  this  particular  case  choose  to  give  a  validity 
and  value  to  the  tenures  greater  than  they  had  hitherto  pos- 
sessed.    These  tenures  being,  according  to  the  view  of  the 
government,  only  jaghirs,  they  grant  a  certain  amount  of 
land  in  perpetuity  to  the  heirs  of  Teja  Singh  and  Bhagwan 
Singh  the  present  plaintiff ;  acting  not  by  way  of  recogni- 
tion of  any  right,  but  as  conferring  a  favor  and  indulgence 
upon  those  persons. 

45]  *We  nave  further  information  as  to  the  manner  .in 
which  this  particular  rakh  was  dealth  with.  It  would  ap- 
pear that  two  lists  of  rakhs  were  made  out.  We  have  a 
note  of  Sir  Henry  Lawrence,  commenting  on  four  rakhs, 
which  are  said  to  have  been  in  the  possession  of  Rajah  Teja 
Singh.  The  comment  is  in  these  terms,  "proposing  to  give 
Teja  Singh  enough  for  his  own  cattle  and  for  one-third  of 
his  own  (not  his  nephew's)  horse,"  his  nephew  being  the 
plaintiff,  "give  him  his  choice  of  two  if  necessary."  This 
of  itself  would  very  clearly  negative  any  notion  that  the 
government  intended  to  make  any  grant  to  Teja  Singh  in 
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Ms  capacity  as  supposed  guardian  of  his  nephew.  This 
and  another  list  appear  to  have  been  forwarded  by  the  secre- 
tary of  the  board  to  Mr.  Montgomery,  Assistant-Commis- 
sioner, in  a  letter  of  the  9th  of  May,  1849,  in  which  he  says, 
*  *  I  am  desired  by  the  Board  of  Administration  to  forward 
two  lists  of  grass  preserves  situated  in  the  Bari  and  Richna 
Doabs.  These  were  formerly  kept  up  to  provide  fodder  for 
the  cattle  of  the  Labor  estate,  or  of  certain  sirdars  to  whom 
they  belonged."  Then  he  savs,  *'Some  of  the  preserves 
will  for  the  present  remain  with  the  sirdars  who  hold  them, 
according  to  the  remarks  entered  in  the  statements.  After 
deducting  these  and  the  preserves  placed  at  the  disposal  of 
the  military  authorities,  it  is  desirable  that  the  remainder 
should  be  brought  under  cultivation  and  made  profitable  to 
government."  These  proceedings  indicate  to  the  mind 
of  their  Lordships  that  the  government,  or  the  Board  of 
Administration  representing  tnem,  were  dealing  with  those 
rakhs  as  their  own  property,  over  which  they  had  absolute 
control. 

It  would  appear  that  some  diiference  of  opinion  subse- 
quently arose  among  members  of  the  boara  as  to  what 
should  be  done  with  this  particular  rakh,  the  subject  of  this  ' 
suit,  and  this  is  sufficiently  explained  bv  a  letter  of  the  6th 
of  April,  1862,  which* was  written  by  tne  secretary  of  the 
Board  of  Administrators  to  the  Governor-Q-eneral,  and  it  is 
in  these  terms  :  "I  am  directed  to  request  the  orders  of  the 
roost  noble  the  Governor- General  in  Council  regarding  cer- 
tain grass  preserves  (rakhs),  which  have  been  held  hitherto 
by  Rajah  Teja  Singh.  The  Commissioner  of  Lahore,  in  his 
letter,  No.  410,  of  the  17th  of  July,  refers  the  question 
whether  four  rakhs  which  he  names  should  be  resumed  or 
not,  *resumption  being  in  accordance  with  the  spirit  of  [46 
orders  which  the  board  issued  in  December,  1860,  to  the 
effect  *  that  all  rakhs  (grass  preserves)  included  in  the  area 
of  a  village  which  has  been  i*eleased  must  be  considered  as 
a  part  of  that  village,  though  not  separately  specified,  while 
those  situated  in  villages  resumed  by  government  are  not  to 
be  released  unless  specially  directed  to  be  maintained.'  The 
rakh  of  Nar,  which  is  one  of  the  four  claimed,  is  in  the  re- 
sumed village  of  Nar.  The  senior  member  considers  that 
as  that  village  was  given  up  by  Rajah  Tejah  Singh  as  part 
of  the  revenue  from  which  his  contingent  was  paid,  it 
should  not  now  be  released.  The  majority  of  the  board  are 
of  opinion  that  the  Rajah  is  entitled  to  the  release  of  the 
rakh  Nar,  as  he  was  ignorant  of  the  board's  order  of  De- 
cember, 1850,  otherwise  he  would  assuredly  not  have  given 
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np  a  village  to  whicli  is  attached  a  valuable  grass  preserve, 
said  to  have  young  timber  on  it  worth  Ils.25,000,  and  of 
which  he  has  held  possession  for  thirty  years.  There  is  no 
difference  of  opinion  about  the  other  tnree  rakhs,  which  the 
board  are  unanimous  in  releasing.  With  reference,  then, 
to  his  position  in  the  late  government,  to  his  long  posses- 
sion, and  to  the  spirit  of  Sir  Henrv  Elliot's  promise  of  up- 
holding the  jaghirs  of  the  councillors,  the  majority  of  the 
board  would  release  all  four  in  his  favor."  Then  the  Secre- 
tarjr  to  the  Government  of  India  (Foreign  Department) 
writes  this  letter:  "lam  directed  to  acknowledge  the  re- 
ceipt of  your  secretarj^'  s  letter.  No.  322,  dated  the  6th  in- 
stant, regarding  certain  jgrass  preserves  which  have  been 
held  hitherto  hy  Rajah  Teja  Singh,  and  in  reply  to  state 
that  under  the  circumstances  the  Go vernor- Grenerai  in  Coun- 
cil releases  all  the  four  preserves  in  question  in  favor  of 
Teja  Singh  for  his  life." 

We  have,  then,  the  whole  transaction,  and  the  circum- 
stances under  which  this  grant  was  made  to  Rajah  Teiah 
Singh  for  his  life,  and  their  Lordships  are  of  opinion  that 
that  grant  was  made  in  pursuance  of  the  right  oi  conquest, 
which  is  referred  to  in  the  proclamation,  that  it  was  an  act 
of  state,  and  not  questionable  by  any  municipal  court. 
Rajah  Teja  Singh  held  under  this  grant  until  1863,  when  he 
died,  whereupon  the  property  was  resumed  by  the  govern- 
47]  ment,  and  now  the  plaintiff,  who  in  fact  does  not  *pre- 
tend  even  to  the  heir  of  Rajah  Teja  Singh,  brings  his  suit 
for  the  purpose  of  recovering  it. 

The  question  what  acts  are  to  be  deemed  acts  of  state  was 
considered  in  the  case  of  the  Secretary  of  State  in  Council 
for  India  v.  Kamachee  Boye  Sahaha^  commonly  known  as 
the  case  of  the  Rajah  of  Tanjore  (*).  This  is  stated  in  the 
judgment:  " The  next  question  is,  what  is  the  real  charac- 
ter of  the  act  done  in  this  case  %  Was  it  a  seizure  by  arbi- 
trary power  on  behalf  of  the  Crown  of  Great  Britain  of  the 
dominions  and  property  of  a  neighboring  state,  an  act  not 
affecting  to  justify  itself  on  grounds  of  muiucipal  law?" 
Their  Lordships  are  of  opinion  that  this  was  a  seizure  on 
behalf  of  the  Crown  by  its  righ  t  of  conquest,  and  that  these 
acts  of  the  board  and  of  the  Governor- General  were  not 
acts  affecting  to  justify  themselves  on  grounds  of  municipal 
law,  but  were  acts  done  in  the  exercise  of  sovereign  author- 
ity, doubtless  with  the  intention  of  effecting  that  which  was 
equitable  and  just,  but  not  intended  to  be  subjected  to  the 
control  or  the  supervision  of  municipal  courts.     Then  again, 

0)  7  Moore,  !nd.  Ap.  Ca.,  476. 
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in  the  case  cited,  this  question  is  further  put  as  a  test : 
*'0r  was  it  in  whole  or  m  part  a  possession  taken  by  the 
Crown  under  color  of  legal  title  of  the  property  of  the  late 
Bajah  of  Tanjore  in  trust  for  those  who,  by  law,  might  be 
entitled  to  it  on  the  death  of  the  last  possessor?"  In  their 
Lordship' s  opinion  there  is  no  pretence  for  saying  that  this 
estate  was  taken  possession  of  by  the  government  bv  virtue 
of  any  legal  title  or  under  color  of  any  legal  title  whatever. 
Further  on  in  the  judgment,  there  is  this  passage :  ''With 
respect  to  the  property  of  the  Rajah  whether  public  or  pri- 
vate, it  is  clear  that  the  government  intended  to  seize  the 
whole,  f  or^the  purposes  wnich  they  had  in  view  required  the 
application  of  the  whole.  They  declared  their  intention  to 
maKe  provision  for  the  payment  of  his  debts,  for  the  proper 
maintenance  of  his  widows,  his  daughters,  his  relations  and 
dependants,  but  they  intended  to  do  this  according  to  their 
own  notions  of  what  was  just  and  reasonable,  and  not  ac- 
cording to  any  rules  of  law  to  be  enforced  against  them  by 
their  own  courts."  So,  adopting  the  words  here  used,  in 
their  Lordships'  opinion  the  act  of  the  government,  which  is 
the  *8ubject  of  their  plea,  was  done  in  accordance  with  [48 
the  notions  of  the  government  of  what  was  just  and  reason- 
able, and  not  according  to  any  rules  of  law  to  be  enforced 
against  them  by  their  own  courts. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
judgments  of  both  courts  in  the  Funjaub  were  correct,  and 
they  will  humbly  advise  Her  Majesty  that  this  appeal 
should  be  dismissed,  with  costs. 

Attorney  for  the  appellant :  Mr.  T.  L.  Wilson. 

Attorneys  for  the  respondent:  Messrs.  Lawford  &  Wa- 
terhoTise, 
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*Kent  t.  The  Midland  Railway  Company. 


Plaintjff  took  a  ticket  of  the  M.  R^.  Co.  ftoia  A.  to  C.  On  the  ticket  was  atoted 
that  it  was  isaned  suHect  to  the  coaditioDa  in  thecompanj'B  timetables,  one  of  those 
conditiODB  being;  "The  company  doea  not  bold  itaelf  reeponsible  for  an^  delay,  de- 
tention, or  other  loss  or  injury  arieini;  off  ite  Imee, 

The  joarney  from  A.  to  C.  is  on  dhe  M.  line  to  B.,  and  thenee  by  the  L.  A  N.  W. 
line.  At  B.  Uie  station  belongs  to  the  L.  A  If.  Vf.  Co.,  and  all  the  clerks  sad  porters 
ore  hlrdd  and  paid  by  that  company  ;  but  by  agreement,  Banctioned  by  act  of  Par- 
liunieal,  the  M,  company  have  the  uae  of  the  station  and  the  serviceB  of  the  clerks 
and  porters  on  payment  of  an  annual  sum. 

Plaiutilf  delivered  his  luggage  to  the  M.  Co.  at  A. ;  and  when  the  train  by  vMch 
he  travelled  arrived  at  B.,  a  porter  took  plaintiff*!!  lu^age  from  the  train,  and  put  it 
on  a  track,  and,  after  about  twenty  minutes.  wheelM  uie  truck  acrose  to  the  plst- 
fortii  from  which  the  L.  A  S.  W.  train  was  about  Lo  start  for  C.  The  pl^ntiflT  saw 
tlie  luggage  on  the  platform,  and  this  waa  the  last  that  was  seen  of  It.  Oo  the  above 
fdcli^.  tlie  court  having  power  to  draw  infereucea  of  fact: 

llrlJ,  that,  assnming  the  plaintiff  to  be  bound  by  the  condition,  the  meaning  of 
"  iiff  the  company's  lines,"  wlien  applied  to  luggage,  must  be  taken  to  be.  not  "  off 
tlie  iiiics  of  railway  "  merely,  but  "  out  of  the  custody  of  the  eompany."  The  plain- 
UITb  luggage  was  shown  tshave  bean  delivered  to  the  defendants,  and  it  lay  on  thAi 
to  show  that  they  had  delivered  it  to  the  L.  A  K.  W.  Co.,  which  tJhey  had  not 
shown :  and  the  plaintiff  wa«  therefore  entitled  to  recover  against  the  defendants  for 
tiiu  loss. 

DECLAKATioir  that  plaintiff  became  passenger  to  be  eafelv 
2]  *t!aiTied,  with  his  Inggage,  by  defendants,  from  Batn 
to  Chester,  and  that  the  luggage  was  lost. 
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Pleas  {inter  alia):  1.  That  defendants  did  not  receive 
plaintiff  and  his  luggage  to  be  carried  as  alleged.  2.  De- 
nial of  the  breach.  3.  Tliat  defendants  received  plaintiff 
and  lagga^e  on  a  certain  condition ;  setting  it  out. 

Issue  joined. 

At  the  trial  before  Archibald,  J.,  at  the  summer  assizes  at 
Liverpool,  the  following  facts,  from  the  statement  of  coun- 
sel, were  taken  as  proved :  The  plaintiflf  bought  a  ticket, 
at  the  defendants'  station  at  Bath,  from  Bath  to  Chester. 
On  the  back  of  the  ticket  (which,  however,  the  plaintiff 
took  no  notice  of)  was  printed  :  ' '  This  ticket  is  issued  sub- 
ject to  the  reflations  and  conditions  stated  in  the  Midland 
Company's  time-tables  and  bills."  On  the  time:tables  and 
bills  was  printed  the  following:  '*The  ffranting  of  tickets 
to  passengers  to  places  of  the  company's  lines  is  an  arrange- 
ment made  for  the  greater  convenience  of  the  public ;  but 
the  company  does  not  hold  itself  responsible  for  any  delaj, 
detention,  or  other  loss  or  injury  whatsoever  arising  off  its 
lines." 

The  journey  from  Bath  to  Chester  is  performed  on  the  de- 
fendants' line  to  Birmingham,  and  is  mence  continued  on 
the  London  and  North  Western  line.  At  Birmingham  the 
station  belongs  entirely  to  the  London  and  North  Western 
Companv,  but  the  trains  of  the  Midland  line  come  up  to 
the  platforms  on  one  side  of  the  station,  the  North  Western 
trains  using  the  platforms  on  the  other  side.  The  following 
arrangement,  made  between  the  Midland  Company  and  the 
London  and  North  Western  Company,  is  entered  in  sche- 
dule B.  of  the  London  and  North  Western  Eailway  Com- 
pany'a  Act,  1868  (31  &  32)  Vict.  c.  cxviii. : 

"The  Midland  Company  to  have  the  use'  henceforth,  for 
their  passenger  traflSc,  of  the  new  central  station  of  the 
London  and  N  orth  Western  Company  in  Birmingham,  and 
of  the  line  and  approaches  thereto,  with  the  use  of  rooms  for 
clerks'  offices,  on  payment  of  the  yearly  sum  of  £100,  pay- 
ing also,  as  at  present  [i.  e.  one  annual  sum],  for  the  use  of 
porters  and  clerks,  and  such  other  services  as  they  may  re- 

?[nire  for  their  traffic  ;  and  the  London  and  North  Western 
Jompany  continuing  to  find  and  supply  the  same." 
*The  plaintiff  s  luggage,  consisting  of  a  portmanteau  [3 
and  carpet  bag,  was  put  into  the  train  at  Bath.  On  the  ar- 
rival of  the  train  at  JBirmingham  a  porter  took  the  luggage 
from  the  Midland  ti^in,  and  after  twenty  minutes  the  porter 
came  on  to  the  other  platform  from  which  the  North  West- 
ern train  was  about  to  start  for  Chester,  with  the  luggage  on 
11  Eng.  Rep.  17 


130  COURT  OF  QUEEN'S  BENCH.  [L.  R. 

1874  Kent  v.  Midland  Railway  Company. 

a  truck,  and  that  was  the  last  that  the  plaintiff  saw  of  it  (') ; 
and  on'  the  arrival  of  the  train  at  Stafford  it  could  not  be 
found. 

On  this  statement  of  facts,  a  verdict  was  taken  for  the 
plaintiff  for  the  agreed  sum  of  £84,  leave  being  reserved  to 
move  to  enter  the  verdict  foi*  the  defendants,  the  court  to 
draw  inferences  of  fact. 

Her  Schelly  Q.C.  {J,  Edge  with  him),  moved  accordingly : 
The  defendants  are  entitled  to  the  verdict  by  reason  of  the 
condition :  First :  The  condition  was  good  and  was  avail- 
able to  protect  the  defendants  from  loss  on  a  railway  not  be- 
longing to  the  defendants :  Sfinz  v.  Sovih  Easiern  Ry, 
Co,  (*).  Secondly :  The  condition  bound  the  plaintiff  al- 
though he  was  not  aware  of  it:  Stewart  v.  London  and 
North  Western  Ry,  Co.  (").  Lastly,  the  evidence  showed 
that  the  luggage  was  safe  until  it  was  off  the  defendants' 
line.  Conceding  that  wKile  on  the  platform  to  which  the 
defendants'  line  comes  up,  it  was  still  in  the  defendants' 
custody,  and  therefore  not  off  their  line,  still,  when  it  was 
shown  to  have  been  taken  across  to  the  platform  whence  the 
North  Western  train  was  about  to  start,  it  was  then  off  the 
defendants'  line.  The,  evidence  is,  at  least,  as  consistent 
with  the  supposition  that  it  was  lost  or  stolen  on  one  rail- 
way as  on  the  other ;  and  if  so,  the  plaintiff  ought  to  have 
been  nonsuited  :  Midland  Ry,  Co,  v.  Bromley  (*).  The 
facts  of  that  case  were  precisely  similar  to  the  present ;  and 
the  court  held,  that  it  lay  on  tlie  plaintiff  to  give  some  pre- 
ponderating evidence  of  the  non-performance  of  the  defen- 
dants' contract. 

CocKBURN,  C.  J.:  I  think  there  ought  to  be  no  rule.  The 
facts  are  shortly  :  That  the  plaintiff  took  a  ticket  of  the  de- 
4]  fendants  *from  Bath  to  Chester.  The  defendants'  own 
railway  extends  as  far  as  Birmingham,  and  from  Birming- 
ham tne  journey  is  continued  on  the  London  and  Nortli 
Western  Kailway.  The  plaintiff  was  s«afely  conveyed  with 
his  luggage  to  feirmingham.  At  Birmingham,  the  whole 
station  belongs  to  the  North  Western  Company  ;  but  by  the 
terms  of  an  agreement  the  Midland  Company  are  entitled 
to  the  use  of  the  station  and  platforms  and  the  services  of 
the  porters.  The  luggage  was  removed  by  one  of  the  por- 
ters from  the  Midland  train  across  the  station,  in  the  direc- 

Q)  There  was  also  the  statement,  that  fact  that   the  luggage  had  been  pat  into 

the  porter  told  the  plaintiff,  when  seated  the  N.  W.  trajn. 
in  the  N.  W.  train,  that  he  had  put  the        (")  Law  Rep,,  4  Q.  B.,  689. 
luggage  into  a  through  van;  but,  on  the        (^)  3  H.  <&  0.,  135;  33  L.  J.  (Ex.),  199. 
motion,  the  court  rejected  this  statement        {*)  17  0.  B.,  872  *  25  L.  J.,  (C.F),  94. 
as  inadmissible  in  evidence  to  prove  the 
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tion  of  the  platform  from  which  the  North  Western  train 
was  to  start ;  but  it  was  not  seen  by  the  plaintiflf  or  any  one 
else  actually  in  a  carriage  of  the  North  Western  train. 
There  was  nothing  to  show  that  the  luggage  was  ever  deliv- 
ered into  the  custody  of  the  London  ana  North  Western 
Company.  Therefore,  but  for  the  stipulation  on  which  they 
•  rely,  the  defendants  would  be  liable  for  the  loss.  By  the 
condition  referred  to  on  the  ticket,  the  defendants  were  not 
to  be  liable  for  any  loss  arising  off  their  own  lines :  that 
must  receive  a  reasonable  construction,  and  in  order  to  bring 
themselves  within  it  they  must  show  that  the  luggage  when 
lost  was  out  of  their  custody.  It  was  the  defendants'  duty 
to  cany  it  from  one  platform  to  the  other,  for  it  must  be 
taken  that  by  their  contract  they  were  bound  to  take  the  lug- 
gage from  their  own  train  to  that  of  the  North  Western 
tram  ;  and  they  were  entitled  to  the  services  of  the  porters 
at  the  station.  Consequently;  the  porter,  while  he  was  tak- 
ing the  luggage  from  one  platform  to  the  other,  was  acting 
as  the  defendants'  agent  or  servant.  The  defendants,  there- 
fore, have  failed  to  show  that  it  was  ever  out  of  their  cus- 
tody, and  to  establish  that  in  point  of  fact  the  loss  occurred 
off  their  line. 

Blackburn,  J.:  I  am  of  the  same  opinion.  The  defen- 
dants granted  a  ticket  from  Bath  to  Chester ;  and  if  there 
were  nothing  more,  they  would  have  been  bound  to  carry 
the  plaintiff  and  his  luggage  safely  to  Chester,  or  cause 
them  to  be  carried  on  other  lines,  as  substitutes  for  them- 
selves. That,  it  is  established  by  a  series  of  cases,  is  the  na- 
ture of  the  contract.  Therefore,  but  for  the  condition,  the 
plaintiff  would  be  entitled  to  succeed.  Now,  I  assume  in 
the  defendants'  favor  that  the  plaintiff,  although  he  did  not 
know  of  the  condition,  was  bound  by  it.  I  must  be  dis- 
tinctly understood  *to  express  no  opinion  on  the  point.  [5 
The  condition  is  that  the  company  ''  do  not  hold  themselves 
responsible  for  loss  off  their  lines."  That,  again,  I  assume 
in  favor  of  the  defendants,  means  t^at  the  plaintiff  is  car- 
ried on  the  condition  that  the  defendants  are  not  to  be  held 
responsible  by  him  for  loss  occurring  off  their  lines.  Did 
the  loss  happen  "off  the  defendants'  line"?  The  burthen 
of  proof  is  on  the  defendants  to  show  this.  And  I  think,  on 
the  facts,  the  luggage  bein^  last  seen  on  the  platform  and 
never  seen  afterwards,  the  jury  would  have  found  that  the 
luggage  was  stolen  from  the  platform.  Now,  the  whole 
station  belongs  to  the  London  and  North  Western  Company, 
and  on  one  side  the  Midland  trains  come  up  to  the  platform, 
and  on  the  other  the  North  Western  trains ;  and,  by  agree- 
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ment,  the  Midland  Company  have  the  right  to  use  the  whole 
station  and  also  to  the  services  of  the  porters,  on  payment 
to  the  North  Western  Company  of  a  certain  annual  sum. 
The  Inggage  in  one  sense  was  off  the  Midland  line,  not  being 
actually  on  the  line  which  is  the  property  of  the  Midland 
Company.  But  I  think  "off  the  line''  must  be  understood 
as  equivalent  to  out  of  their  custody,  and  in  the  custody  of ' 
some  other  company.  If  the  plaintiff  had  sued  the  London 
and  North  Western  Company  (assuming  that  company 
could  hare  been  liable  to  the  plaintiff),  they  would  nave 
said :  We  did  not  take  the  plaintiff' s  luggage ;  it  never  was 
in  our  custody,  but  was  atitl  in  the  control  of  the  Midland 
Company  and  under  their  orders  when  last  seen,  and  it  was 
never  shown  to  have  been  delivered  to  us.  I  cannot  pat 
such  a  construction  as  to  make  nobody  liable  at  all ;  and  I 
think,  that  unless  it  be  shown  to  be  on  the  line  of  anothi^r 
company  it  must  be  held  not  to  be  "off  the  line"  of  the 
defendants. 

QuAiN,  J.;  I  am  of  the  same  opinion.  The  question  is, 
whether  the  luggage  was  lost  "off  the  line"  of  the  defen- 
dants or  not.  That  must  mean,  not  merely  off  the  line  of 
rails,  but  off  their  station  or  any  premises  which  may  be 
called  part  of  the  line.  Now,  was  it  off  the  station  of  the 
defendants  merely  because  the  property  in  the  station  be- 
longs to  the  North  Western  Company  ?  The  defendants 
have  the  use  of  the  station  by  agreement  with  the  North 
Western  Company  ;  and  the  station  virtually  is  the  station 

Sartly  of  the  Midland  Company  and  partly  of  the  North 
]  Western  *Company ;  and  until  the  luggage  was  out  of 
the  custody  of  the  defendants,  it  is  on  their  line.  It  was 
shown  to  have  been  delivered  to  the  defendants,  and  must 
lie  taken  to  remain  with  them  until  delivered  to  the  North 
AVestern  Company.  It  was  last  seen  on  the  station,  and  the 
defendants  did  not  prove  it  was  delivered  to  the  North  West- 
i-rn  Company,  I  give  no  opinion  as  to  the  validity  of  the 
condition  or  as  to  whether  the  plaintiff  was  bound  bv  it. 
Jly  judgment  proceeds  simply  on  the  ground  that  the  log- 
gage  was  last  seen  on  the  line,  and  not  off  the  line,  of  the 
defendants. 

Archibald,  J. :  I  am  of  the  same  opinion.  I  expressed 
and  had  no  opinion  at  the  trial ;  but  I  am  now  of  opinion 
that  the  facts  do  not  bring  the  defendants  within  the  condi- 
tion. Apart  from  the  condition  the  defendants  would  have 
been  bound  to  carry  the  luggage  safely  to  Chester.  Was 
the  luggage  "  off  the  line"  of  the  defendants  ?  On  the  facts 
of  the  case  as  they  stood,  the  case  does  not  differ  from  what 
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would  have  been  the  case  if  the  servants  at  the  station  were 
directly  hired  and  paid  as  the  servants  of  the  Midland  Com- 
pany. They  were  employed  by  that  company,  and  the  por- 
ter was  acting  as  the  servant  of  the  Midland  Company,  when 
he  had  the  luggage  in  the  truck  on  the  platform  ;  and  it 
was  last  seen  in  his  custody.  I  think,  therefore,  the  facts  did 
not  bring  this  case  within  the  condition,  on  the  ground  that 
the  luggage  must  be  considered  to  be  on  the  line  of  the  Mid- 
land Company,  so  long  as  the  servants  of  that  company  had 
charge  of  it. 

Bule  raised. 

Attorneys  for:  defendants  :  Beale,  Marigold  &  Beale. 

^  Where  goods  are  delivered  to  a  car-  company  can  be  sued  for  a  loss  unless 

Tier  to  be  transported  beyond  the  ter-  such  occurred  on  its  own  line  :  Oroft  t. 

mination  of  its  route,  it  is  liable  for  Baltimore,  etc,,  1  MacArthur,  492. 

such  goods  until  delivered  to  the  next  If  goods  are  lost  while  waiting  at  the 

carrier:     Hooper  v.  Chicago,   etc.,  27  end  of  one  carrier's  line,  for  delivery  to 

Wisconsin,  81.  '  the  next  carrier,  such  first  carrier,  after 

Where  goods  are  shipped  to  be  trans-  responding  in  damages  to  the  owner 

ported  by  several  successive  and  con-  or  consif  neOf   must  seek  his  remedy 

iiecting  lines,  they  are  to  be  considered  against  the  next  carrier,  if  the  loss  oc- 

in  transit  until  they  reach  their  final  curred  through  his  neglect  to  remove 

destination,  and  the  peculiar  liability  the  goods  within  due  time,-  according 

of  a  common  carrier  exists  continuous-  to   the  course  of  business  and  usage 

ly,  although  for  the  convenience  of  the  among    carriers  :    Gonkey    v.  MUwau- 

successive  carriers,  the  goods  may  be  kce,  etc.,  81  Wise,  619,   12  Am.  Law 

temporarily  deposited  in  depot's  or  ware-  Reg.,  N.  S.,  865,  and  note  at  end  of 

houses  on  the  route.     And  the  carrier  case. 

in  whose  possession  they  are  when  de-  In  case  of  an  extraordinary  interrup- 

c>troyed  of  injured,  is  liable  as  such  to  tion  of  communication  along  the  line 

the  owner  or  consignee  for  the  loss  :  of  transit,   (as  by  storm,  earthquake, 

dmkey  v.  Milwaukee,  etc.,  31  Wiscon.  flood,  or  war),  necessitating  a  consider- 

Bin,  619,  S.  C.  12  Am.  Law  Reg.,  N.S.,  able  delay  in  transportation,  the  carrier 

<565,  and  note  at  end  of  case,  overruling  in  whose  hands  the  goods  are  may  store 

Woods.  Milwaukee,  rtc. ,  27  Wise. , 541 ;  them,  and  at  once  give  notice  to  the 

followed  Wood  v.  Milioaukee,  etc.,  82  consignee,   and  thus  absolve  himself 

Wise.,  898.  from  liability  as  carrier  while  such  in- 

Where  a  through  line  for  transporta-  t^rruption  continues  :  Gonkey  v.  Mil- 
tion  of  passengers  and  freight  is  estab-  waukee,  etc.,  81  Wise,  619, 12  Am.  Law 
lisbed  by  the  owners  of  different  rail-  Reg.,  N.S.,  865,  and  note  at  end  of  case, 
roads,  the  first  carrier  who  receives  fare  When  goods  are  transports  by  two 
for  the  whole  route  and  gives  a  through  or  more  consecutive  carriers  and  are 
check  for  baggage,  becomes  liable  delivered  in  a  damaged  condition,  the 
for  any  loss' or  injury,  not  only  on  its  presumption  is  that  they  were  injured 
own  line,  but  on  any  other  road  on  the  while  in  the  custody  of  the  last  carrier: 
connecting  line  throughout  the  entire  Laughlinv.  6V<tctf^o,«<c.,  28  Wisconsin, 
distance.  Where  three  companies  con-  204;  i:^mith  v.  iV.  Y.  Central,  etc.,  48 
"stitute  a  through  line,  and  the  fare  re-  Barb.,  228,  affirmed  41  N.  Y.,  620. 
ceived  for  through  tickets  is  accounted  Although  such  presumption  may  be 
for  by  the  first  company  to  the  other  overcome  by  proof  showing  that  the 
companies,  according  to  a  tariff  es'tab-  property  was  exposed  while  in  charge 
lished  by  each  company  for  itself,  and  of  a  prior  carrier,  or  that  from  the  con- 
there  is  no  division  of  profits  or  losses,  dition  of  the  property  sufficient  time 
such  an  arrangement  is  not  a  partner-  had  not  elapsed,  after  delivery  to  the 
ship  involving  joint  liability.   Mo  other  last  carrier,  for  the  goods  to  have  be- 
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come  Injured  to  the  eitent  tbey  w 

when  delivered  :  UutU  v.  Michigan,  e. 

87  N.  Y.,   laS-S,  !<5  How.    Pmc.,  S6T ;  eltra  )Mgeiue"(in  the  Hame  train  with 

afflnutoK  1  Daly,  328,  him,  and  deliver  it  to  bim  at  the  end 

See  n-avity.  Jenkirti,  80  How.  Prac.,  of  the  route  :  Glttsa  v.  N.  T.  Central, 

183.  eU..  m  Barb.,  557. 

When  property  in  dellTerad  to  a  cax-  If  the  |)ii8Heiiger  seek  to  ch&rge  one 
lier  in  good  order,  he  can  only  dia-  of  several  connecting  roads,  other  than 
charge  himwlf  from  liability,  under  the  first  to  which  the  luggage  wa3  de- 
an agreement  for  eiemptioo,  by  proof  livered,  for  the  Iobb  thereof,  he  most 
of  facta  nliowing  the  lose  or  injury  oc-  sliow  it  came  to  the  possesBion  of  the 
curred  from  causee  within  the  eiemp-  company  sought  to  be  charged  :  Chias- 
tion:  Arnd  v.  iie«rpMi,fie.,  64  Barb.,  go,  etc.,  v.  Fahty,  52  lUinois,  81,  4Am. 
118  ;  but  aee  Maginn  v,  Diimnore.  53  Kep.,  587. 

N.  Y.,  853,  reversing  35  N.  Y.  Superior  But  see  3  Redfield  on  Railways  (Sth 

Court  Kep.,  182,  and  same  case  on  ap-  ed.)  43,  noto  5  ;  ifartv.  AenM«Ia«r,  «(<., 

peal  after  second  trial,  38  N.  Y.  Supe-  B  N.Y.,a7  ;  Sehroeder-v.Hudmn  Riter 

rlor  CouH  Kep.,  348.  E.  R.  Co.,  5  Duer.  65  ;  Lttagf  y.  Great 

Although  the  shipper  must  show  the  Wettem,  ete,,l  Daly,  306;   MUnerv. 

condition  of  the  propeny  when  ship-  N.  K ,  cfe. ,  53  N.  Y. ,  883,  and  see  cases 

ped,  and  an  acknowledgment  that  the  cited  pp.   869-370 ;  Burned  v.  If.  Y., 

-■■       ''-■■-      ..................  ...     ■5>{_Y.,  184;  Carey  t.  CUvfland, 

Barb.,  35;  StraUon  v.   JV.  T.. 

condition:    The    Pronperino    Palatso,  etc.,  3  E.  D.  Siirith,  184;   MyUon  v. 

26  Law  Times  Kep.,  N.  S.,  S2S,  in  ad-  Midland,  etc.,  4  Hurl.  &  Norm.,  615. 
jniralty  at  nwi  priut;  see   Trati*  v. 
JenkiTu,  30  How.  Frac.,  153. 


[Law  Reports,  10  Queen's  Bench,  31.] 
Nov.  20,  1874. 

31]  *TnoMAS  T.  The  Queen. 


A  peUtlon  of  right  will  lie  for  a  breach  of  contract  resulting  in  unliquidated 
Su  held  on  the  authority  of  the  Baakir'i  Cote  (14  How.  St.  Tr.,  I). 

This  was  a  petition  of  right. 

1.  That  previoQsly  to  the  year  1859  the  suppliant  had  de- 
vised and  invented  a  system  of  heavy  rifled  artillery,  and 
det-ired  that  the  same  should  be  introduced  into  and  adopted 
by  the  public  departments  of  Her  Majesty's  service,'  and  that 
32]  the  suppliant  having  *subsemii:'ntly  had  various  inter- 
views and  correspondence  upon  Uie  subject  with  the  then 
secretary  of  8tat«  for  war,  it  was  mutually  agreed  by  and 
between  the  suppliant  and  the  secretary  of  state  for  war 
that  in  consideration  of  the  suppliant  referring  such  inven- 
tion to  the  ordnance  select  committee  at  Woolwicli,  and  of 
such  committee  receiving  from  the  suppliant  such  descrip- 
tions and  drawings  or  models  as  migiit  be  necessary  for 
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their  elucidation,  to  be  retained  for  future  reference  and  to 
enable  the  committee  to  give  an  opinion  on  the  subject,  and 
of  the  suppliant  attending  the  committee  in  order  to  give  his 
personal  explanation,  that  in  the  event  of  the  invention  be- 
ing approved  of,  and  being  adopted  in  Her  Majesty's  service, 
a  reward  in  that  behalf  should  be  given  lyr  Her  Majesty's 
government  to  the  suppliant,  and  that  the  amount  of  the  re- 
ward should  be  determined  by  Her  Majesty's  master-general 
and  board  of  ordnance.  Averment  that  all  conditions  pre- 
cedent have  been  fulfilled,  yet  the  amount  of  the  reward  nad 
not  been  determined,  nor  had  the  same  or  any  part  thereof 
been  paid  to  the  suppliant. 

2.  That  the  suppliant  having  invented  certain  artillery 
constructed  upon  a  new  principle,  and  having  in  his  posses- 
sion certain  plans  and  drawings  explaining  the  same,  and 
having  incurred  heav^  costs,  charges,  and  expenses  in  per- 
fecting the  invention,  in  consideration  of  the  suppliant  show- 
ing and  delivering  up  his  plans  to  Her  Majesty's  government. 
Her  Majestv's  government  promised  the  suppliant  that,  in 
the  event  of  certain  trials  then  about  to  be  maae  of  the  artil- 
lery showing  a  successful  result  as  far  as  the  principle  was 
concerned,  the  expenses  to  which  the  suppliant  had  been 
put  should  be  reimbursed  to  him  by  the  government.  Aver- 
ment that  all  conditions  precedent  had  been  fulfilled,  yet 
Her  Majesty's  government  had  not  reimbursed  the  sum  to 
the  suppliant. 

Demurrer  to.the  petition  of  right  and  the  two  paragraphs 
thereof.     Joinder  in  demurrer. 

June  8,  9.  Sir  H,  Bac/ff allay,  A.G.  {HolJcer^  S.G.,  and  (7. 
Bowen  with  him),  in  support  of  the  demurrer. 

W,  WiUiamSy  Q.C.,  contra. 

The  arguments  and  authorities  cited  appear  in  the  judgment. 

Our.  aav.  vuU. 

*Nov.  20.  The  judgment  of  the  court  (Blackburn,  [33 
Quain,  and  Archibald,  JJ.)  was  delivered  by 

Blackburn,  J. :  This  is  a  petition  of  right  alleging,  in 
two  counts,  promises  made  on  behalf  of  the  Queen,  and 
breaches  of  those  promises,  to  which  the  Attorney-General 
demurs. 

Several  objections  are  made  in  the  points  delivered  as  to 
the  form  of  the  counts,  and  the  absence  of  sufficient  allega- 
tions that  those  who  made  the  promises  had  authority  to 
contract  on  the  behalf  of  Her  Majesty ;  some  of  which,  es- 

?)ecially  as  applied  to  the  second  count,  might  probably 
lave  forced  the  suppliant  to  amend,  but  the  Attorney-Gen- 
eral, on  the  argument,  declined  to  press  any  objection  which 
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could  be  cured  by  an  amendmeut ;  and-  the  question  argued 
before  us  was  that  concisely  and  properly  stated  in  the  first 
and  second  points  of  argument  delivered,  viz.:  That  a  peti- 
tion of  right  will  not  lie  for  any  other  object  than  specific 
chattels  or  land,  and  that  it  will  not  lie  for  breach  or  con- 
tract, nor  to  recover  money  claimed  either  by  way  of  debt 
or  damages. 

We  leave  it  for  future  discussion  to  determine  who  have 
authority  to  make  contracts  on  behalf  of  Her  Majesty,  and 
whether  the  contracts  on  which  the  suppliant  proceeds  were 
in  fact  made  by  any  one  on  behalf  of  Her  Majesty,  and  if  so 
made,  whether  they  were  made  within  the  scope  of  that 

Serson's  authority.  On  these  points  we  express  no  opinion, 
bntracts  can  be  made  on  behalf  of  Her  Majesty  witn  sub- 
jects, and  the  Attorney-Q-eneral,  suing  on  her  oehalf,  can 
enforce  those  contracts  against  the  subject ;  and  if  the  sub- 
ject has  no  means  of  enforcing  the  contract  on  his  part, 
there  is  certainly  a  want  of  reciprocity  in  such  cases.  But 
it  is  quite  settled  that  on  account  oi  her  dignity  no  action 
can  be  brought  against  the  Queen  ;  the  redress,  ii  any,  must 
be  by  petition  of  right,  which  is  now  regulated  by  23  &  24 
Vict.  c.  34.  If  the  suppliant  ultimately  recovers,  he  obtains, 
under  s.  9,  a  judgment  of  the  court  that  he  is  entitled  to 
such  relief  as  the  court  shall  think  just.  And  this  form  of 
judgment  would  be  applicable  to  the  case  in  which  it  ap- 
peared to  the  court  that  the  plaintiff  was  entitled  to  be  paid 
damages  for  the  non-fulfilment  of  a  contract.. 

It  appears  that  at  the  time  of  the  passing  of  the  act  there 
was  a  general  impression  that  a  petition  of  right  was  main- 
34]  tamable  *for  a  debt  due  or  a  breach  of  contract  by  the 
Crown ;  the  opinion  to  that  effect  expressed  in  Lord  Somers' 
argument  in  tne  BanJcefs  CaseQ)  (to  which  more  particular 
reference  will  presently  be  made)  had  been  adopted  by 
Chief  Baron  Comyns  ('),  and  by  Sergeant  Manning,  in  his 
treatise  on  the  practice  of  the  Court  of  Exchequer,  where  he 
says,  at  page  84,  that  "  Chattels  personal,  debts,  or  unliqui- 
dated damages,  may  be  recovered  under  it ;"  and  it  is  well 
known  that  the  case,  by  which  attention  was  particularly 
directed  to  the  unsatisfactory  nature  of  the  procedure,  ana 
which  led  to  the  passing  of  the  act  (vide  letter  of  Mr.  Archi- 
bald to  Sir  W.  Bovill)  was  the  case  of  Von  Fraiitziries  v. 
Meg,^  in  which  a  petition  of  right  had  been  presented  in  the 
old  form  upon  a  contract  for  the  supply  of  provisions  to  the 
British  fleet,  in  which  it  never  appears  to  have  occurred  to 
the  then  Attorney-General,  Sir  R.  Bethell,  to  question  the 

(')  14  How.  St.  Tr.,  at  p.  39.  i^)  1  Com.  Dig.,  Prerogative  D.,  78. 
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right  of  this  suppliant  to  sue  by  petition  for  breach  of  con- 
tract. Indeed,  the  framersof  the  act  appear  to  have  con- 
sidered its  chief  utility  to  consist  in  the  applicability  of  it-s 
improved  procedure  to  petitions  on  contracts  between  sub- 
jects and  tne  various  public  departments  of  the  government, 
so  vastly  on  the  increase  in  recent  years,  both  in  numbers 
and  importance ;  whilst  petitions  of  right  in  respect  of 
specific  lands  or  chattels  must  for  the  future  be  exceedingly 
rare. 

But  the  7th  section  of  the  act  expressly  provides  that 
* '  nothing  in  this  statute  shall  be  construed  to  give  to  the 
subject  any  remedy  against  the  Crown  in  any  case  in  which 
he  would  not  have  been  entitled  to  such  remedy  before  the 
passing  of  this  act." 

We  are  therefore  called  upon  to  determine  the  correctness 
of  the  general  impression  referred  to,  and  whether  before 
that  statute  a  petition  of  right  lav  in  respect  of  the  non-ful- 
filment of  a  contract  made  by  the  authorized  agent  of  the 
sovereign. 

There  is  no  statute  that  gives  any  such  right,  which,  if  it 
exists,  does  so  at  common  law ;  and  unfortunately  the  au- 
thorities to  which  we  must  have  recourse  are  many  of  them 
antiquated  and  connected  with  forms  of  procedure  with 
which  no  one  now  alive  is  familiar,  and  which  we  now  ap- 
proach with  diffidence,  as  they  may  be  misapprehended 
Dy  us. 

The  argument  against  the  petition  of  right  lying  in  such  a 
case  *is,  we  think,  entirely  grounded  on  the  absence  of  [35 
ancient  precedents.  And  that  is  undoubtedly  a  strong  argu- 
ment. All  the  entries  in  the  ordinary  courts  that  have  been 
brought'to  our  notice  are  (with  the  exception  of  the  BanJcefs 
Case  (')  and  WrotK  s  Case  (')  on  which  it  proceeded,  as  to 
which  we  shall  observe  presently)  entries  of  petitions  in  the 
nature  of  a  real  action  to  recover  freehold  land  or  a  freehold 
rent  issuing  out  of  land ;  and  in  all  the  judgment  is  tliat  of 
**  amoveas  manusy  '  And  in  WrotK  s  Case  (')  and  the  Ban/c- 
efs  Case(^\  in  which  the  judgment  was  different,  the  an- 
nuity recovered  was  a  freehold  annuity.  It  is  too  much  to 
say  that  all  the  entries  existing  must  have  been  of  this  na- 
ture ;  a  search  in  the  Petty  Bag,  where  the  records  of  tliese 
proceedings  are  kept,  might  possibly  be  rewarded  by  find- 
ing some  m  which  tnere  was  a  judgment  in  respect  of  a  debt 
due  from  or  a  covenant  made  on  behalf  of  the  Crown.  But 
none  such  have  been  produced ;  and  the  inferences  sought 
to  be  deduced  from  the  absence  of  precedents  are,  either 

(»)  14  How.  St  Tr.,  1.  («)  Plow.,  452. 

11  ExG.  Kep.  18 
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that  in  ihe  early  times,  when  tlie  remedy  by  petition  of 
nght  was  formed,  it  was  confined  to  cases  in  which  the 
freehold  was  concerned,  that  being  the  only  interest  then  of 
Bufflcient  consequence  to  lead  to  the  framing  of  a  remedy  ; 
or  that  from  respect  to  the  King  the  remedy  was  confined  to 
cases  in  which  redress  could  be  granted  by  an  order  to  the 
King's  officers  to  withdraw  ;  and  did  not  extend  to  cases  in 
which,  unless  the  King  chose  to  pay,  there  could  be  no 
effectual  relief  unless  the  King's  treasure  or  lands  and  chat- 
tels were  taken  in  execution  ;  and  that  it  could  not  be  sup- 
posed that  a  judgment  would  be  given  which  could  not  be 
enforced: 

We  must  observe,  as  to  this  last  argument,  that  the  moral 
effect  of  such  a  judgment,  though  it  could  not  be  enforced, 
must  at  all  times  have  been  great,  and,  without  adopting  the 
whole  of  the  polite  fiction  of  the  law  which,  as  stated  by 
Blackstone,  2  Com.,  p.  225,  presumes  that  to  know  of  any 
injury  and  to  redress  it  are  inseparable  in  the  royal  breast, 
we  may  say  that  at  all  times  the  refusal  of  the  Crown  to  pay 
its  just  debts  was  much  more  likely  to  be  based  on  a  sincere 
or  pretended  denial  on  the  part  oi  the  Crown's  advisers  of 
36]  the  justice  of  the  debts  than  on  a  barefaced  *avowal  of 
an  intention  to  avail  themselves  of  the  power  to  refrain  from 
doing  right. 

■  But  we  think  that,  in  at  least  one  important  branch  of  the 
law,  there  is  sufficient  authority  that  a  petition  of  right  lies 
where  the  judgment  could  not  have  amounted  to  more  than 
;i  (Icelaration  of  the  title  to  redress,  leaving  it  to  the  Crown 
tu  give  that  redress  afterwards. 

Ill  grants  of  real  estates  in  the  old  times  there  w^s  gener- 
ally  a  warranty  or  covenant  real  by  the  donor  to  the  donee. 
And  if  the  donee  wassued  in  a  writ  of  right  he  might  vouch 
Jiis  warrantor,  who  was  then  bound  to  defend  tJie  action.  If 
judgment  went  against  the  vouchee,  the  demandant  recov- 
efi'd  the  land,  and  the  tenant  had  judgment  against  the 
vouchee  for  recompence  in  value  for  the  lands  he  lost.  If 
the  donee  wag  deprived  of  the  lands  in  a  possessory  action 
where  voucher  was  not  permitted,  his  remedy  against  the 
donor  who  had  warranted  the  title  was  by  warrantia  char  la : 
set!  1  Fitz-Herbert  de  Natura  Breviiim,  p.  134.  But  in  cases 
where  the  King  had  granted  lands  with  a  warranty,  it  is  de- 
clared by  the  Statute  de  Bigamis,  4  Edw.  1.,  c.  1,  that, 
where  the  tenant  prayed  aid  of  or  vouched  the  King,  the  suit 
should  be  stayed  until  a  writ  of  procedendo  was  awarded. 
Tliia  writ  of  procedendo.  Lord  Coke  (2  Inst.,  p.  269)  says, 
is  a  writ  which  the  King  ex  merito  jmtiticB  ought  to  grant. 
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No  records  have  been  brought  to  our  notice  showing  the 
mode  in  which  proceedings  were  taken  in  chancery  to  obtain 
the  writ  of  procedendo^  tnough  the  cases  in  which  the  ques- 
tion must  have  risen  are  very  numerous  :  see  the  title  "  Aide 
de  Roy,"  in  Fitz- Herbert^ s  Abridgment ;  but  one  may  sup- 
pose them  to  have  been  much  in  the  nature  of  tfiose  in 
chancery  in  a  petition  of  right.     When  the  procedendo  was 
awarded,  if  the  tenant  could  make  no  defence  against  the 
demandant,  he  would,  where  the  grant  of  the  Crown  con- 
tained a  warranty,  lose  the  land,  and  have  the  same  right 
against  the  Crown  to  recompence  in  value  which  he  would 
have  had  against  his  vouchee,  if  a  subject ;  but  he  would 
not  have  the  same  remedy.     In  such  a  case  he  could,  how- 
ever, sue  for  recompence  in  value  by  petition  of  right.     This 
is  proved  by  the  case  of  Earl  of  Warwick  v.  Duchess  Dow- 
agenr  of  Clarence  {').    *There  the  earl,  having  brought  [37 
formedon  against  tne  duchess,  she  pleaded  that  she  held  the 
land  for  life,  the  reversion  in  the  King,  and  prayed  aid. 
She  had  not  in  her  plea  alleged  that  she  held  by  a  grant 
from  the  Crown  in  which  there  was  a  warranty,  and  it  ap- 
pears, from  the  report  of  the  case  in  Hilary  Term  (6  H.  6  pi. 
11,  folio  25),  that  this  was  done  advisedly,   the  duchess's 
counsel  not  being  then  prepared  to  make  profert  of  the  ori- 
ginal grant  to  her  from  the  Crown  ;  and  on  that  objection 
being  made,  amending  their  plea.     A  writ  of  procedendo 
having  been  awarded,  the  tenant  vouched  the  Earl  of  Somer- 
set, and  it  was  objected  that  the  duchess  had  already  got  a 
right  to  a  recompence  in  value  hj  petition  of  right,  in  conse- 
quence of  her  voucher  of  the  King,  and,  if  she  was  permit- 
ted to  vouch  another,  might  have  double  recompence  in 
value.     Paston,  who  was  then  a  judge,  points  out  that  the 
aide  prayer  in  this  case  was,  or,  for  all  that  appeared  on  the 
record,  might  have  been  only  on  account  of  the  feebleness 
of  her  estate,  and  not  "with  the  intent  to  have  value  in  the 
nature  of  voucher  ;"  and  the  clerks  being  appealed  to,  certi- 
fied that  the  established  mode  of  pleading  was  ''  that  in  case 
the  Bang  grant  to  a  man  in  fee  with  a  warranty,  or  if  he 
grant  a  recompence,  and  the  tenant  be  impleaded  and  prays 
Aide  de  Roy,  and  this  is  in  the  nature  of  a  voucher,  then 
the  special  matter  must  be  entered,  or  otherwise  he  shall 
have  no  advantage  to  have  the  value  by  petition  of  right,'' 
&c.     ^'Di'oersitas  bona^^^  says  the  reporter. 

The  earl's  counsel  then  counterpleaded  that  the  King's 
father,  Henry  V.,  was  seised  in  fee,  and  by  his  letters  patent 
granted  the  land  to  the  duchess  for  life,  and  then  died,  and 

(')  Year  Book,  9  II.  6  Pasch.,  pi.  7,  folio  8. 
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the  reversion  descended  to  the  now  King  ;  and  so  by  her 
aide  prayer  stie  had  value  by  petition,  and  demanded  judg- 
ment if  ahe  could,  after  that,  nave  voucher.  The  counter- 
plea  is,  however,  as  we  understand  the  case,  held  bad  on  the 
t round  that  the  tenant  had  an  option  whether  to  vouch  the 
Ling  or  not,  and  bad  lost  it ;  "for  it  ia  the  folly  of  tlie  ten- 
ant who  vouched  not  when  he  prays  aide."  The  import- 
ance of  this  case  ia,  that  it  shows  that  then  it  was  bo  well 
established  that  a  petition  of  right  lay  in  the  nature  of 
voucher  or  waTTardia  chartcE  as  to  have  ^iven  rise  to  a  set- 
tled mode  of  pleading.  On  such  a  petition  the  judgment 
could  not  have  been  an  amoveas  mdnus,  but  must  have  been 
38]  either  a  dry  judgment  *that  tlie  suppliant  had  a  right 
to  recompence  in  value,  or  one  giving  an  execution  agamst 
the  ■  land  of  the  King.  Should  the  present  case  be  taken 
into  the  Court  of  Appeal,  it  will  be  desirable  to  search  the 
records  to  see  what  was  the  form  of  judgment  in  a  petition 
of  right  in  the  nature  of  voucher. 

And  as  to  the  other  objection  that  the  petition  of  right 
was  only  in  cases  where  the  freehold  was  concerned,  there  is 
the  dictum,  which  has  been  so  often  cited  from  the  Year 
Book,  34  H.  6  Trinity,  pi.  18,  f.  51,  in  the  case  of  Rex  v. 
William  Hooce,  which,  though  only  a  dictum,  has  been 
adopted  by  Stanford  (').  There,  in  the  course  of  arguing, 
Wangford  says:  "You  cannot  have  a  petition  of  rignt  un- 
■  less  in  respect  of  land.  Quod  fait  negatu,m  per  omnesjus- 
ticiarios,  who  said  that  in  many  cases  a  man  shall  sue  by 
petition  to  have  back  his  goods  and  chattels."  Against  this 
13  to  be  put  the  dictum  in  H,  7,  folio  3,  pi.  3,  not  m  any  ju- 
dicial proceeding,  but  at  a  meeting  of  all  the  judges,  to  ad- 
vise what  amendments  in  the  law  should  be  proposed  in 
Purliament.  Amongst  others,  an  amendment  in  the  law  as 
to  traverse  of  office  seems  to  have  been  discussed,  ia  the 
course  of  which  Catesby  says  that  "  petition  at  common 
law  lies  not,  unless  of  a  ireehold  at  least,  to  which  Hiissey 
assented."  Of  the  two  dicta  it  seems  to  us  that  the  opinion 
expressed,  though  unnecessarily,  in  a  judicial  proceeding 
is  entitled  to  most  weight.  The  entries  in  the  Kotula  Par- 
liain>>nti  show  that  in  the  reigns  of  our  early  kings  petitions 
lelathig  to  almost  everything  were  brought  befoi-e  the  King 
in  Parliament.  Loi-d  Somers,  in  the  Bankers^  Casf:('), 
ti-eats  it  as  clear  that  the  various  petitions  he  cites  from  Ry- 
lej-  were  petitions  of  right,  whilst  Lord  Holt  seems  to  think 
till  m  petitions  of  complaint.     Lord  Coke,  in   the  4  Inst.  11, 

'remgative,  uh,  32,  p.  78. 
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says  of  petitions  in  Parliament,  "some  be  of  right,  some  of 
grace,  and  some  mixt  of  both." 

No  one  who  iooks  at  the  rolls  as  published  by  the  record 
commissioners,  can  fail  to  see  that  very  many  of  the  peti- 
tions in  tlie  times  of  Edward  I.  and  Edward  II.  were  not  in 
the  nature  of  suits  at  all,  whilst  many  look  very  like  suits. 
It  seems  to  have  been  in  those  times  unsettled  whether  Par- 
liament was  not  a  court  of  original  jurisdiction ;  later,  it 
was  settled  that  it  was  not. 

*We  should  be  sorry  if  obliged  to  form  an  opinion  [39 
on  so  obscure  a  matter  as  a  ground  for  our  decision,  espe- 
cially when  such  great  authorities  have  differed  upon  it; 
And  we  think  it  is  not  necessary  so  to  do.  For,  in  our 
opinion,  the  reasons  given  by  Lord  Holt  in  favor  of  the 
judgment  which  was  ultimately  adopted  by  the  House  of 
Lords,  as  well  as  the  reasons  given  by  Lord  Somers  for  re- 
versing it,  both  lead  to  the  conclusion  that  a  petition  of 
right  lies  in  such  a  case  as  the  present. 

As  our  judgment  proceeds  mainly  on  the  authority  of  the 
Barikefs  Case{^\  we  think  it  right  to  state  that  case  some- 
what at  length.  Charles  II.  had,  by  letters  patent  under 
the  great  seal,  granted  to  the  bankers  who  nad  been  de- 
prived of  their  money  by  the  shutting  of  the  Exchequer, 
and  to  their  creditors,  annuities  in  fee,  at  the  rate  of  six  per 
cent,  on  the  moneys  thus  detained.  These  annuities  were 
charged  on  the  hereditary  revenue  of  the  excise.  No  pains 
had  been  spared  to  mate  the  letters  patent  as  binding  as 

Sossible.  They  contained  inter  alia  a  covenant  from  the 
Ling  for  himself,  his  heirs,  and  successors,  under  the  great 
seal  that  due  payment  should  be  made,  and  that  if  there 
was  any  defect  in  these  letters  patent,  the  King,  his  heirs  and 
successors,  would  make  a  further  grant ;  and  the  treasurers, 
fcc.,  were  commanded  to  give  to  the  patentees  tallies,  and  to 
pay  them.  The  annuities  were  paid  for  four  years,  and  then 
the  further  payment  ceased.  During  the  reigns  of  Charles 
II.  and  James  11. ,  the  bankers  took  no  steps  at  law  to  en- 
force their  claims,  but'in  the  first  year  of  William  and  Mary 
(1689),  when,  as  Lord  Somers  suggests,  it  had  become  safe 
to  sue  the  Crown,  they  commenced  proceedings.  If,  under 
a  petition  of  right,  they  could  only  have  obtained  a  bare 
declaration  of  their  right  to  be  paid,  then  they  would  have 
got  little  more  than  they  had  already,  inasmuch  as  the  let- 
ters patent  already  contained  under  the  great  seal  as  strong 
a  declaration  of  the  patentees'  rights  as  could  be  devised. 
And  in  WrotKs  Cdsei^\  they  found  a  precedent  in  which, 

(»)  14  How.  St.  Tr.,  1.  («)  Howd.,  462. 
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on  a  petition  to  the  barons  of  the  Excheqner,  judgment  had 
been  given  against  the  Crown,  that  the  letters  patent  creat- 
ing the  annuity  Bhould  be  enrolled,  and  execution  in    the 
40]  shape  of  a  writ,  commanding  the  treasurers  and  *cha.ni- 
berlains  of  the  Exchequer  to  pay  the  annuity  and  its  arrears. 
This  precedent  the  patentees  in  the  Banker's  Case{')  fol- 
lowed.    The  Attorney- General  demurred  to  their  petition. 
The  majority  of  the  Excheqoer  gave  judgment  gainst  the 
Crown  in  the  same  form  as  in  Wi-oih''s  CaseC).     Then  error 
was  brought  before  the  Lord  Keeper,  assisted  by  the  advice 
of  the  justices  of  either  bench.     By  this  time,  Treby,  who, 
as  Attorney-General  had  demurred  and  brought  the  writ  of 
error,  had  "become  Chief  Justice  of  the  Common  Pleas,  and 
Somers,  who,  as  Solicitor  General  had  argued  for  the  Crown 
in  the  Exchequer,  had  become  Lord  Keeper.     And  the  Lord 
Keeper,  -with  the  concurrence  of  Treby,  Chief  Justice  of  the 
Common  Pleas,  and  against  the  opinion  of  Holt,  Chief  Jus- 
tice of  the  Queen's  Bench,  and  the  six  puisne  justices,  re- 
versed  tlie   judgment    in    the    Exchequer.      The   modern 
etiquette,  by  which  a  judge  who  has  been  counsel  in  a  cause 
abstains,  if  possible,  from  taking  any  part  in  the  judgment 
on  it,  seems  not  then  to  have  been  thought  of,  and  no  com- 
ment seems  to  have  been  made  at  the  time  on  what  would 
now  be  the  subject  of  much  remark.     The  judgment  of  the 
barons  below,  and  the  ai^uments  of  the  sis  puisne  judges 
on  the  appeal  have  nowhere  been  preserved.     There  is  in  5 
Modern  Rep.  at  pp.  46,  fi3,  a  very  imperfect  note  of  Treby' a 
argument  delivered  in  Trinity  Term,  7  Wm.  3  (June,  1695\ 
and  of  Holt's  argument  delivered  in  Michaelmas  Term,  7 
"Wm.  3  (November,  1695),  of  which  there  is  a  fuller,  though 
still  an  imperfect  report,  in  Skinner's  Reports,  p.  601.     In 
parts  it  is  a  reply  upon  Treby' s  argument.     Lord  Somers 
took  several  months  to  prepare  a  very  elaborate  judgment, 
which  he  delivered  in  Trinity  Term,  8  Wra.  3  (June,  1696). 
This  was  published  at  the  time  under  the  title  of  Lord 
Somers'  argument,  and  is  reprinted  in  the  fourteenth  volume 
of  the  State  Trials,  p.  39.     It  is  avowedly  a  reply  upon 
Holt.     The  judgment  was  taken  by  appeal  to  the  House  of 
Lords,  and  there  revereed,  and  the  judgment  of  the  Ex- 
rlifqui'r  iiflinui'd.     Holt  had  there  an  oppoi-tunity  to  answer 
Lord  Somers,  of  which  he  probably  availed  himself ;  but,  as 
at  that  time  tlu;  publication  of  what  passed  in  the  House  of 
Lords,  even  in  a  judicial  proceeding,  was  strictly  prohibited, 
there  is  no  report  now  extant  of  what  passed, 
41]      *After  all,  the  execution  against  the  treasurer  and 

(■)  H  How.  St,  Tr„  1.    ■  (.*)  Fiowi,  152. 
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chamberlain  seemed  to  have  proved  unproductive,  and  (not 
much  to  the  honor  of  the  government),  the  bankers  were 
obliged  to  compromise  by  accepting  105.  in  the  pound,  se- 
cur^  by  stat.  12  &  13  Wm.  3,  c.  12,  s.  15.  We  are  at  pres- 
ent only,  concerned  with  that  part  of  the  arguments  in  the 
Banker's  Case  which  bears  on  the  question  whether  the 
patentees  had  a  remedy  bv  petition  of  right. 
Treby,  C.  J.,  expresses  his  opinion  to  be  that  the  letters 

Eatent  of  Charles  II.  bound  the  hereditary  excise  in  the 
ands  of  the  King's  successors,  and  consequently  that  the 
patentees  had  a  right  to  be  paid,  and  as  may  be  inferred 
from  what  Holt  says  in  answering  him,  that  they  might  by 
petition  of  right  have  that  right  declared,  for  which  he  seems  • 
to  have  cited  JSoerle^s  Case{').  He  seems  to  have  denied 
that  the  barons  had  any  original  jurisdiction  in  such  a  case, 
or  could  interfere,  unless  the  case  was  sent  to  them  by  the 
Crown  on  petition  0f  right ;  but  he  seems  mainly  to  have 
argued  that  though  there  was  a  right  in  the  creditors  of  the' 
Crown,  thev  had  no  remedy  at  law  to  enforce  that  right. 
"  I  take  it/'  he  says,  "  that  the  treasurer  may,  if  he  pleased, 
pay  these  annuities  to  the  petitioners,  but  whether  he 
will  do  it  or  not  is  left  to  his  conscience  and  discretion ; 
but  he  cannot  be  compelled  to  it  but  by  authority  of  Parlia- 
ment.^' C) 

Holt,  C.  J.,  after  giving  his  reasons  for  holding  that  the 
lettera  patent  bound  the  King's  successors,  proceeds  to  dis- 
cuss the  question  of  the  remedy  (") :  As  to  the  remedy,  he 
held  also  that  the  patentee  had  taken  a  proper  remedy  ;  he 
said  that  all  his  brothers  had  agreed  that  he  had  a  legal 
right,  and  therefore  had  a  legal  remedy,  and  it  is  vain  to 
have  one  without  the  other,  and  he  said  first  that  monstrans 
de  droit  and  petition  of  right  were  the  remedies  in  such  case 
at  common  law,  and  the  party  in  .this  case  is  not  put  to  his 
petition  of  right.  A  petition  of  right  is  not  necessary, 
though  if  he  will  admit  himself  out  of  possession -he*  might 
have  a  petition  of  right.  He  then  proceeds  to  argue  that  the 
petition  of  right  was  not  necessary  because  the  patentees' 
title  already  appeared  on  record. 

As  to  Everle  s  Case{')  he  seems  to  admit  that  there  might 
in  *that  case  have  been  a  petition  of  right  originating  [42 
in  Parliament,  but  maintains  that  if  it  had  been  a  petition  of 
light,  the  King  would  have  endorsed  it,  ''Let  right  be 
done,"  and  sent  it  to  Chancery.  As  it  was,  he  treats  it  as  a 
petition  of  complaint,  and  as  if  the  answer  was  no  more  than 

0)   Ryle>-'8    PI.    Pari.,    26r    (38   Ed-        («)  6  Mod,,  at  pp.  46,  48. 
ward  I.);  1  Kot.  Pari.,  164,  No.  62.  (»)  Skin.,  at  p.  608. 
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referring  the  petitioner  to  what  Holt  considered  his  common 
law  remedy  by  monstrans  de  droit  in  the  Exchequer.  All 
this  is  disputed  by  Lord  Somers.  But  it  is  to  be  observed 
that  the  difference  between  them  was  as  to  the  question 
whether  there  was  a  remedy  by  petition  to  the  baro^s  of  the 
Exchequer.  The  whole  tenor  of  Holt's  reasoning  is,  that  in 
any  case  where  there  was  a  legal  right  against  the  Crown 
there  must  be  a  legal  remedy,  and  one  which  could  be  made 
effectual.  He  expressly  says  that  a  petition  of  right  was  a 
remedy,  but  not  the  only  remedy,  as  he  maintained,  where 
the  grant  was  by  letters  patent  under  the  great  seal. 

Certainly  there  is  nothing  to  indicate  that  in  Holt' s  opin- 
•  ion  there  was  not,  in  the  case  of  a  Crown  debt,  even  the  im- 
perfect remedy  of  a  petition  of  right.  Lord  Somers'  very 
elaborate  argument  is  entirely  directed  to  establishing  that 
there  was  no  power  in  the  barons  of  the  Exchequer  to  order 
the  treasurer  and  chamberlains  to  majie  these  payments ; 
and  as  a  step,  and  an  important  step,  iu  his  reasoning,  he 
sets  himself  to  prove  that  there  was  a  remedy  by  petition  of 
right  which  was,  as  he  maintained,  the  only  remedy.  He 
denies  Holt's  position  that  monstrans  de  droit  was  at  com- 
mon law.  And  he  says('),  "  Indeed  I  take  it  to  be  gener- 
ally true,  that  in  all  cases  where  the  subject  is  in  the  nature 
of  a  plaintiff  to  recover  anything  from  the  King,  his  only 
remedy  at  common  law  is  to  sue  by  petition  to  the  person 
of  the  King.  I  say  where  the  subject  comes  as  a  plaintiff. 
For,  as  I  said  before,  when  on  a  title  found  for  the  King  by- 
office,  the  subject  comes  in  to  traverse  the  King's  title,  or  to 
show  his  own  right,  he  comes  in  in  the  nature  of  a  defen- 
dant; and  is  admitted  to  interplead  in  the  case  with  the 
King  in  defence  of  his  title,  which  otherwise  would  be  de- 
feated'by  finding  the  office.  And  to  show  that  this  was  so, 
I  would  take  notice  of  several  instances.  That  in  the  case 
of  debts  owing  by  the  Crown,  the  subjects'  remedy  was  by 
petition  appears  by  Aynesham'  s  Case  (*),  which  is  a  petition 
43]  for  £19  due  for  work  done  at  *Carnarvon."  And  he 
cites  many  other  entries  in  Parliament  from  Ryley. 

Whether  Lord  Somers  was  right  or  not  in  thinking  that 
the  entries  in  Rylev  are  petitions  of  right,  there  can  be  no 
question  that  he  nere  expresses  a  distinct  and  considered 
judgment  that  a  petition  of  right  would  lie  against  the 
Crown  for  a  simple  contract  debt,  such  as  that  for  wages. 
And  unless  we  overrule  this  judgment  of  his,  which  is  not 
opposed  to  Holt's  reasoning,  and  cannot  therefore  be  con- 
sidered as  necessarily  overruled  by  the  House  of  Lords,  we 

(»)  14  How.  St.  Tr.,  at  p.  84.  («)  Ryley's  PL  ParL,  251. 
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must  in  this  case  give  judgment  for  the  suppliant,  and  we  do 
not  find  that  this  opinion  of  Lord  Somers  has  been  ques- 
tioned since,  but  rather  the  contrary. 

In  Comyns^  Digest,  Prerogative,  JD.  78,  it  is  said  that  peti- 
tion lies  if  the  King  does  not  pay  a  debt,  wages,  &c. :  citing 
Liord  Somers'  arg.  85 ;  and  Chief  Baron  Comyns  expresses 
no  doubt  as  to  the  soundness  of  the.  doctrine  thus  cited  by 
liim.  It  appears  in  Macbeth  v.  Haldeman^\  that  Lord 
Thurlow  and  Buller,  J.,  (both  obiter^  it  is  true),  expressed 
an  opinion  that  a  petition  of  right  lay  against  the  Crown  on 
a  contract ;  and  a  similar  opinion  seems  to  have  been  ex- 
pressed by  the  barons  of  the  Exchequer  in  Oldham  v.  Lords 
of  the  Treasury  i^\  and  in  Baron  de  Bod^s  Case{\  in 
which  the  point  was  raised,  though  not  decided.  Lord  I)en- 
man  declares  "an  unconquerable  repugnance  to  the  sugges- 
tion that  the  door  ought  to  be  closed  against  all  redress  and 
remedy,"  a  doctrine  much  resembling  what  Lords  Somers 
calls  Lord  Holt's  "popular  opinion,"  that  if  there  be  a 
right  there  must  be  a  remedy.  In  Viscount  Canterbury  v. 
Aaorney-OeneraZ  ^*),  it  was  decided  that  the  sovereign  could 
not  be  sued  by  petition  of  right  for  negligence ;  and  m  Tobin 
V.  Iiea.X\  that  the  sovereign  could  not  be  sued  in  petition 
of  right  lor  a  wrong.  But  in  neither  case  was  any  opinion 
expressed  that  a  petition  of  right  will  not  lie  for  a  contract, 
Erie,  C.J.,  expressly  saying f)  that  "claims  founded  on 
contracts  and  grants  made  on  oehalf  of  the  Crown  are  with- 
in a  class  le^Uy  distinct  from  wrongs ;"  and  in  Feather  v. 
Reg,  ('),  it  is  assumed  in  the  judgment  that  it  does  lie 
"  where  the  claim  *arises  out  of  a  contract,  as  for  goods  [44 
supplied  to  the  Crown  on  the  public  service." 

We  think,  therefore,  that  we  are  bound  by  the  Banker* s 
Case(^)  to  hold  that  the  judgment  on  this  demurrer  should 
be  for  the  suppliant. 

Judgment  for  the  suppliant  (•). 

Attorneys  for  suppliant :  Hollams^  Son  &  Qoward. 
Attorney  for  the  Crown:    Solicitor  to  the  War  Depart- 
ment. 

(«)  1  T.  R.,  at  p.  178.  (•)  16  Com.  B.  (N.S.),  at  p.  865. 

(«)  e  Sim.,  220.  (')  6  B.  A  S.,  294 ;  85  L.  J.  (Q.B.),  200. 

(*)  8  Q.  B.,  274. 
(<)  1  PhiU.,  806. 

(»)  16  Com.  B.  (N.S.),  810;   88  L.  J. 
(CJP.),  199. 

11  Eno.  Rep.  19 


0)  6  B.  A  S.,  294 ;  85  L.  J.  (Q.B.), 
0  14  How.  St.  T.,  1. 
(*)  See  the  next  case. 
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[Law  Reports,  10  Queen's  Bench,  64.] 
Dec.  10,  1874. 

54]  *Palvey  V.  Stanford.. 

New  Trial — Luxdeqwicy  of  Damage» — Compromise  qmongat  Jury — Slander. 


A  new  trial  will  be  granted  for  inadequacy  of  damages  in  an  action  for  slander 
where  the  smallness  of  the  amount  shows  that  the  jury  have  made  a  compromise, 
and.  instead  of  deciding  the  issues  submitted  to  them,  have  agreed  to  find  for  the 
plaintiff  for  nominal  damages  only.  , 

Declaration  that  the  defendant  falsely  and  maliciousljr 
spoke  and  published  of  the  plaintiff  the  words  following, 
*'He  has  been  convicted  of  perjury  and  fined  £100." 

Plea,  not  guilty.     Issue  thereon. 

At  the  trial  beiore  Archibald,  J.,  at  the  sittings  in  Mid- 
55]  dlesex  *after  Hilary  Term,  1874,  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  one  farthing  damages. 

A  rule  was  afterwards  obtained  for  a  new  trial,  on  the 
ground  of  inadequacy  of  damages,  and  that  the  verdict  was 
no  verdict,  but  a  compromise. 

Nov.  11.  Lopes^  Q.C.,  and  Castle^  showed  cause:  The 
rule  of  practice  is  well  established,  and  is  thus  stated  in 
Chittifs  Archbold,  at  p.  1466,  10th  ed.:  "In  actions  of  libel 
and  slander  the  courts  never  grant  a  new  trial  merely  upon 
the  ground  of  the  damages  being  too  small,  and  this  though 
the  ludge  is  not  satisfied  with  the  verdict."  This  statement 
of  tlie  law  is  in  accordance  with  the  decision  of  the  Court  of 
Common  Pleas  in  JRendall  v.  Hay  ward  {^\  New  trials  are 
sometimes  granted  for  inadequacy'  of  damages  in  actions  for 
bodily  injury,  but  this  court,  m  Armytage  v.  Haley  {^\ 

Jointed  out  that  the  granting  of  a  new  trial  because  the 
amages  were  too  smaU  is  not  allowed  in  actions  for  slander. 
In  the  present  case  the  question  was  for  the  jury,  and  no 
special  circumstances  are  shown  to  induce  the  court  to  grant 
a  new  trial. 

Dighy  Seymour^  Q.C.,  and  Pellew^  in  support  of  the  rule: 
No  doubt  the  general  rule  is  not  to  grant  a  new  trial  in  ac- 
tions for  slander  for  inadequacy  of  damages :  but  where  the 
plaintiff  brings  an  action  to  vindicate  his  character,  and  the 
jury,  by  finding  for  him,  disbelieve  the  slander,  and  yet  re- 
turn a  verdict  For  a  nominal  sum,  the  verdict  is  really  no 
verdict,  but  merely  a  compromise  of  conflicting  views. 
Willes,  J.,  in  ForsdiJce  v.  8ione{*),  intimates  that  a  new 

(>)  6  Blng.  N.  C,  424.         («)  4  Q.  B.,  917.         (»)  Law  Rep.,  3  C.  P.,  at  p.  611. 
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trial  may  be  granted  in  an  action  for  slander  for  inadequacy 
of  damages,  where  the  jury  have  miscondijicted  themselves, 
or  made  a  mistake,  or  where  their  verdict  appears  to  have 
been  the  result  of  a  compromise. 

Cut.  adv.  vvM. 

Dec.  10.  The  judgment  of  the  court  (Quain  and  Archi- 
bald, JJ.)  was  delivered  by 

QuArN^,  J. :  This  was  an  action  for  slander,  in  which  the 
jury  found  a  verdict  for  the  plaintiff,  with  one  farthing 
damages. 

*A  rule  was  obtained  hj  the  plaintiff  to  set  aside  this  [56 
verdict,  on  th^  ground  of  inadequacy  of  damages,  and  that 
the  verdict  was  no  verdict,  but  a  compromise.     It  was  con- 
tended on  behalf  of  the  defendant,  in  showing  cause  against 
the  rule  for  a  new  trial,  that  in  actions  for  slander  it  is  not 
the  practice  to  grant  a  new  trial  on  the  ground  of  inade- 
quacy of  damages,  unless  there  has  been  some  mistake  in 
point  of  law  on  the  part  of  the  presiding  judge,  or  in  the 
calculation  of  figures  by  the  jury.     In  support  of  this  con- 
tention, reference  was  made  to  the  case  of  Rendall  v.  Hay- 
ward{^\  and  if  the  circumstances  were  such  as  to  leave  no 
doubt  that  the  jury  had  fairly  exercised  a  judgment  upon 
the  issue  before  them,  and  upon  the  amount  of  compen- 
sation due  in  the  shape  of  damages,  the  practice  contended 
for  (in  the  absence  of  other  considerations  restricting  its  ap- 
plication), would,  in  the  exercise  of  the  discretion  of  the 
court  be  generally  followed.     But  the  principles  by  which  we 
think  the  court  should  be  governed  in  granting  or  refusing  a 
new  trial  in  actions  of  tort  on  the  ground  of  insufficiency  of 
damages,  are  not  fully  explained  in  the  case  referred  to,  but 
are,  as  we  conceive,  correctly  stated  by  Blackburn,  J.,  in 
Ins  judgment  in  the  case  of  Kelly  v.  Sherlock  ('),  viz.  that 
there  is  no  inexorable  rule  of  practice  precluding  the  grant- 
ing of  a  new  trial  on  account  of  the  smallness  of  the  dam- 
ages, but  where  the  smallness  6f  damages  shows  that  the 
jury  have  made  a  compromise,  and  instead  of  deciding  the 
issue. submitted  to  them  of  guilty  or  not  guilty,  have  agreed 
to  find  for  the  plaintiff  for  nominal  damages  only,  a  new 
trial  will  be  granted,  such  a  case  being  in  effect  as  if  the 
jury  had  been  discharged  without  a  verdict.     In  the  present 
case  the  words  complained  of  were  grossly  slanderous,  and 
calculated,   if  believed,  to  be  extremely  injurious  to  the 
character  of  the  plaintiff.     On  the  other  hand,  although 
there  was  no  proof  of  any  actual  damage  sustained  by  tne 
plaintiff,  yet  there  was  no  evidence  whatever  that  he  had 

0)  6  BiDg.  N.  C,  424.  («)  Law  Rep.,  1  Q.  B.,  at  p.  697. 
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done  anything  to  provoke  or  give  the  least  ground  for  the 
slanderous  imputation  cast  upon  him,  or  to  show  that  .he 
had  disentitled  himself  in  any  way  to  claim  such  a  verdict 
as  would  be  practically  sufficient  to  vindicate  his  character. 
Under  these  circumstances,  a  finding  that  the  slander  ^wsls 
57]  uttered,  but  that  a  farthing  was  ^sufficient  by  way  of 
compensation,  seems  so  utterly  inconsistent,  as  to  leave  little 
doubt  that  the  question  was  not  duly  considered  by  the 
jury,  and  that  the  verdict  was  the  result  of  an  unwillingness 
either  to  find  for  the  plaintiff  upon  the  issue  of  not  guilty, 
with  the  natural  and  logical  consequences  of  such  a  finding, 
or  to  find  for  the  defendant ;  and  that  it  was  a  species  of 
compromise,  and,  in  fact,  no  true  verdict  at  all.  This  was 
the  impression  produced  at  the  time  upon  the  mind  of  the 
learned  judge  before  whom  the  case  was  tried,  who,  it  must 
be  added,  was  not  satisfied  with  the  verdict.  We  are  of 
opinion,  therefore,  that  the  case  ought  to  be  submitted  to 
the  consideration  of  another  jury,  and  that  the  rule  for  a 
new  trial  should  be  made  absolute. 

Hule  absolute. 

Attorney  for  plaintiff :  Joel  Emanuel. 
Attorneys  for  defendant :   Venning^  Robins  &  Co. 

In  an  action  to  recover  a  penalty  for  Lalor's  Sup. ,  34 ;   Mclntyre  v.  N.    Y, 

libel,   slander  and  other  actions  pnni-  Cent,  J?,  i?.,  43  Barb.,  533. 

tiye  in  their  nature,  a  new  trial  will  Although  the  rule  applies  onlj  to 

not  be  granted  where  the  verdict  was  cases  where  the  trivial  nature  of   the 

for  the  deferida'fvtt  although  the  verdict  claim  is  clear  and  unquestionable  :  Me- 

was  against  the  weight  of  evidence  :  Carty  v.  Leggett,  8  Hill,  134 ;  MeTrUyre 

Wheeler y.  Calkins,  17  How.  Prac.  Rep.,  v.  JV.  Y.  Cent.  i2.  i2.,  48  Barb..  537-«. 

451 ;  Jwrvis  v.  Hathewap,  3  Johns.,  180,  The  maxim  de  minimis  non  curat  lex 

183  ;   Chuse  v.  Basaett,  15  Abb.  Prac.  is  never  applied  to  the  positive  and 

Rep.,  N.   8.,  293,   and  cases  cited  in  wrongful  invasion  of  one's  property, 

note  ;  Jrnies  v.  King,  33  Wise. .  423.  or  for  violating  a  clear  legal  right : 

Otherwise  where  the  jury  rendered  a  Seneca,  etc.,  v.  Avbufn,  etc.,  5  Hill, 

verdict  for  the   defendant  through  a  170  ;  EUieotviUe,  etc.,  v.  Buffalo,  etc., 

misapprehension  of  the  law  :  Gregory  20  Barb.,  644 ;  Mclntyre  v.  N.  Y,  Cent. 

V.  Tuffs,  1  Crompton,  Meeson  &  Roscoe,  B.  R.,  4S  Barb.,  537. 

310.  It  has  been  held  that  a  party  cannot 

The  rule  first  stated  does  not  apply  move  on  the  minutes  of  the  court  to  set 

^vhere  the  verdict  is  for  the  plaintiff:  aside  a  verdict  in  his  own  favor,  on  the 

£Jast  Biter,   etc.,    v.   Hoyt,  22  How.  ground  that  the  damages  found  by  the 

J'rac.  Rep.,  478.  jury  were  too  small,  or  in  other  words, 

Nor  will  a  new  trial  ordinarily  be  that  the  evidence  was  insufficient  to 

granted  when  the  plaintiff  is  entitled  sustain  the  verdict.     His  remedy  is  by 

to  only  nominal  damages  ;  Jinnstrong  a  motion  for  a  new  trial  upon  a  c/ise  : 

V.  Percy,  .5  Wend.,  535  ;   Ifopkins  v.  Moon  v.  Wood,  19  How.   Prac  Rep., 

GrinneU,  28  Barb.,  537  ;  Diefendorfy.  405,  409. 

West,  42  Barb.,  227  ;  Harris  v,  Jones,  Disapproved  in  Wisconsin  :  Emmons 

1  Moody  &  Robinson,  173  ;  StepJiens  v.  v.  Sheldon,  26  Wisconsin,  648,  650  ;  and 

Wid^r,  32  N.  Y..  351  ;  Ch^se  v.  Bos-  see  McDonald  v,  Walter,  40  N.Y.,  551  ; 

9ett,15  Abb.,  N.  S.,  294,  and  cases  cited  Alger  v.  Duncan,  39  N.  Y.,  313  ;  Car- 

in  note  ;  Conger  v.  Tradesman's  Bank,  penter  v.  Beard,  4  Hun,  509, 
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But  the  court  in  an  action  for  assanlt  492  ;    Armitage  v.  Haley,  4  Queen's 

and  battery,  or  other  punitive  action,  Bench  Rep. ,  917  ;  Ejnmons  v.  Sheldon, 

may  grant  a  new  trial  on  the  ground  26  Wisconsin,  648  ;  McDonald  v.  WcU- 

that  the  damages  awarded  were  clearly  ter,  40  N.  Y.,  551 ;  Loitgh  v.  Bomaine, 

and  beyond  all  question  inadequate:  86  N.  Y.    Superior  Court  Rep.,   882; 

JUeAards  v.   Sanford,  12  N.  Y.   Leg.  Mariana  v.  Dougherty,  46  Callfomia, 

Observer,  94  N.  Y.  Com.  Pleas,  Gen.  26  ;  Mall  v.  Bark  EmiUy  Banning,  83 

Term,  Ingraham,  Daly  and  Woodruif,  California,  522  ;   see  Billiard  on  New 

JJ.;  Collins  Y.  Albany,  etc.,  12  Barb.,  Trials  (1st  ed.),  439. 


[Law  Reports,  10  Queen's  Bench,  67.] 
Dec.  10,  1874. 

Curtis  and  Others  v.  Williamson  and  Others. 

Prmcipal  and  Agent — Proof  by  Creditor  upon  Estate  of  Insolvent  Agent — Election  to 
treat  Agent  as  Debtor  after  undisdosed  Principal  discovered. 

The  mere  fact  of  filing  an  affidavit  of  proof  against  the  estate  of  an  insolvent 
agent  to  an  undiscovered  principal,  after  tluit  undiscovered  principal  is  known  to  the 
creditor,  is  not  a  conclusive  election  by  the  creditor  to  treat  the  agent  as  his  debtor. 

R  purchased  certain  goods  of  the  plaintiflfs :  he  was  the  agent  of  the  defendants, 
his  undisclosed  principals.  B.  became  insolvent,  and  the  plaintiff  then  became  aware 
that  the  defendants  were  principals.  With  this  knowledge  the  plaintiffs'  clerk  sent 
an  affidavit  of  proof  of  the  debt  due  to  them  against  the  estate  of  B.,  whose  affairs 
were  being  liquidated  by  arrangement  The  plaintiffs  endeavored  to  prevent  the 
affidavit  of  proof  from  being  filed,  but  were  unsuccessful : 

Hdd,  that  the  mere  filing  of  the  affidavit  of  proof  formed  no  obstacle  to  the  plain- 
tiffis  suing  the  defendants  for  the  price  of  the  goods  sold  to  B. 

Declaration  for  goods  bargained  and  sold  and  sold  and 
delivered,  and  for  interest  and  money  due  on  accounts  stated. 

Plea,  never  indebted.     Issue  thereon. 

At  the  trial  before  Quain,  J.,  at  the  Winter  Assizep  at 
Liverpool,  a  verdict  was  entered  for  the  plaintiffs,  leave  be- 
ing reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 

*A  rule  was  accordingly  obtained  on  the  ground  that  [58 
the  plaintiffs  had  not  elected  to  go  against  the  defendants, 
but  had  elected  to  proceed  against  Boulton,  the  agent. 

The  facts  and  arguments  sufficiently  appear  in  the  judg- 
ment of  the  court. 

Nov.  11.     C.  Rv^sell^  Q.C.,  and  Potter^  showed  cause. 
01  Crompton  and  Oorts^  in  support  of  rule. 

The  following  authorities  were  cit«d:  Priestly  v.  Fer- 
niei^) ;  Smeihurst  v.  Mitchell  (") ;  GaMer  v.  Dobell  (") ;  Mor^ 
gan  v.  Couchman  (*) ;  Bottomley  v.  Nuttall  (*). 

Cur.  adv.  vuU. 


Q)  STL  A  C,  977;  34  L.  J.  (Ex.),  1*72.  (*)  14  C.  B.,  100;  28  L.  J.  (C.P.),  86. 
(»)  1  E.  A  E.,622;  28  L.  J.  (Q.B.),  241.  (»)  6  C.  B.  (N.S.),  122;  28  L.  J.  (C.P. 
O  Law  Rep.,  6  C.  P.,  486.  110. 
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Dec.  10.  The  judgment  of  the  court  (Cockburn,  C.J., 
Quain  and  Archibald,  JJ.)  was  delivered  by 

QuAiN,  J.:  This  was  an  action  to  recover  the  price  of  gun- 
powder bought  of  the  plaintiffs  by  one  Boulton  in  his  own 
name,  but  in  reality  as  agent  for  the  defendants,  and  for  the 
purpose  of  being  used  in  a  mine  which  was  their  property. 
The  fact  of  the  agency  was  not  disclosed  at  the  time  of  the 
purchase,  but  it  afterwards  became  known  to  the  plaintiffs 
that  the  defendants  were  the  principals. 

After  the  plaintiffs  had  acquired  this  information,  Boul- 
ton having  filed  a  petition  for  the  liquidation  of  his  estate, 
an  affidavit  in  the  usual  form,  for  the  purpose  of  proving 
under  the  liquidation  for  the  price  of  the  powder,  was  made 
by  a  clerk  of  the  plaintiffs,  treating  Boulton  as  their  debtor, 
and  was  sent  by  post  to  Birmingham,  to  be  filed  in  the 
county  court  there,  in  which  the  proceedings  in  liquidation 
were  carried  on. 

Almost  immediately  after  this  affidavit  had  been  posted 
the  plaintiffs'  attorneys,  being  apprehensive  that  a  claim 
against  Boulton' s  estate  might  prejudice  their  rights  as 
against  .the  defendants,  despatched  a  telegram  to  their  agent 
at  Birmingham,  directing  him  not  to  file  the  affidavit.  The 
59]  telegram,  however,  *was  too  late,  and  was  not  received 
until  after  the  affidavit  had  been  filed  ;  but  no  further  step 
of  any  kind  was  taken  by  the  plaintiffs  in  relation  to  the 
liquidation  proceedings,  nor  has  any  dividend  been  received 
by  them.  Shortly  after  the  affidavit  had  been  thus  filed 
this  action  was  commenced  against  the  defendants.  There 
wai3  no  evidence  whatever  that  after  the  fact  of  the  agency 
had  become  known  to  the  plaintiffs  the  state  of  the  accounts 
between  the  defendants  and  Boulton  had  been  in  any  way 
altered  to  the  prejudice  of  the  defendants;  and  the  sole 
question  raised  by  the  rule,  which  was  granted  to  set  aside 
tne  verdict  for  the  plaintiffs  and  enter  a  nonsuit,  is,  whether, 
under  the  circumstances,  the  making  and  filing  of  the  affi- 
davit in  bankruptcy  amounted,  in  point  of  law,  to  a  con- 
clusive election  by  the  plaintiffs  to  treat  Boulton  as  their 
debtor,  so  as  to  preclude  them  from  maintaining  this  action 
against  his  principals.  We  are  of  opinion  that  it  did  not. 
There  can  be  no  doubt  that,  in  the  absence  of  any  alteration 
of  the  account  to  the  prejudice  of  the  principals,  the  plain- 
tiffs, on  discovering  that  Boulton  was  merely  an  agent  for 
the  defendants,  had  a  right  within  a  reasonable  time  {Sraeth- 
urst  V.  Mitchell  (*))  to  elect  to  proceed  against  the  defen- 
dants :  Thompson  v.  Davenport  (') ;  unless  in  the  meantime, 

O  1  E.  A  E.,  622;  28  L.  J.  (Q.B.),  241.         («)  9  B.  A  C,  78,  86. 
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"With  full  knowledge  as  to  who  were  the  principals,  and  with 
the  power  of  choosing  between  them  and  the  agent  {Addison 
T.^  Gandasequi  (')  and  Pater  son  v.  Gandasequi  (')),  they  had 
distinctly  and  unquestionabljr  elected  to  treat  the  agent 
alone  as  their  debtor.  Principals  and  agent  were  equally 
liable  upon  the  contract,  and  the  vendor  had  a  clear  option 
as  to  wliich  of  them  he  would  hold  responsible.  The  ques- 
tion is,  What  is  suflBcient  to  constitute  a  binding  election  in 
point  of  law  ?  In  general,  the  question  of  election  can  only 
oe  properly  dealt  'with  as  a  question  of  fact  for  the  jury, 
subject  to  the  direction  of  the  presiding  iudge,  as  was  done 
in  the  case  of  Calder  v.  DobelCi^) ;  but  there  may  no  doubt 
be  cases  in  which  the  act  of  the  contractee  in  regard  to  his  deal- 
ings or  with  proceeding  against  the  agent,  with  full  knowl- 
edge of  the  facts  and  freedom  of  choice,  may  be  such  as  to 
preclude  him  in  point  of  law  from  afterwards  *resort-  [60 
ine  to  the  principal.  Whether  in  regard  to  proceedings 
taken  against  the  agent  by  action  at  law  anything  short  of 
judgment  and  satisiaction  would  be  sufficient  to  exclude 
resort  to  the  principal,  was  the  point  raised  in  the  case  of 
Priestly  v.  Fernie  (*),  which  was  cited  on  behalf  of  the  de- 
fendants. There  an  action  had  been  brought  in  the  Supreme 
Court  of  Melbourne  against  the  captain  of  a  ship  for  the 
non-delive^  of  goods  pursuant  to  a  bill  of  lading,  m  which 
the  plaintirf  recovered  judgment.  A  fresh  action  was  after- 
waros  brought  upon  that  judgment  in  the  Court  of  Ex- 
cjiequer  at  Westminster,  and  upon  the  judgment  which  was 
then  recovered  against  the  defendant  (the  captain),  a  ca.  sa. 
was  issued,  upon  which  the  captain  was  arrested  and  de- 
tained until  he  was  subseq uently  made  a  bankrupt,  and  was 
discharged  under  the  BauKruptcy  Acts.  An  action  was  then 
brought  by  the  same  plaintiff  for  the  same  breach'  upon  the 
bill  of  lading  against  the  shipowner  (the  principal),  to  which 
was  set  up,  by  way  of  defence,  the  previous  proceedings 
against  the  captain,  which  were  relied  on  as  a  conclusive 
election  in  point  of  law  to  hold  the  captain  alone  responsible 
and  discharge  the  shipowner.  It  was  argued,  on  behalf  of 
the  plaintiff  in  that  case,  that  generally  resort  might  be  had 
to  the  principal  unless  the  agent  had  been  so  dealt  with  as 
to  render  sucn  a  course  unjust,  and  that  so  far  as  legal  pro- 
ceedings against  the  agent  were  concerned,  nothing  short  of 
satisfaction  as  well  as  recovery  of  judgment  would  have 
that  effect,  and  it  was  pointed  out  that  the  discharge  of  the 
captain  by  force  of  the  bankrupt  law,  and  without  tlie  plain- 

(»)  4  Tannt,  674.  («)  Law  Rep.,  6  C.  P.,  486. 

O  15  Ea--*!,  62,  (*)  8  H.  A  C,  977;  84  L.  J.  (Ex.),  172. 
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tiffs  consent,  did  not  amount  to  satisfaction.     The  court, 
however,  there  held  that  where  an  agent  who  has  made  a 
contract  in  his  own  name  has  been  sued  on  it  to  judgment, 
even  without  satisfaction,  no  second  action  would  be  main- 
tainable against  the  principal ;   but  it  is  clear,  from  the 
language  used  by  Bramwell,  B.,  in  delivering  the  judgment 
of  the  court  that  whilst  it  was  considered  that  judgment 
against  the  agent,  even  without  satisfaction,  would  consti- 
tute a  conclusive  election,  yet  that  no  legal  proceedings 
short  of  judgment  would  have  that  eflfect,  for  he  distinctly 
points  out  that  by  the  word   "sue"   he  means  '^sue  to 
judgment."     If  the  facts  in  the  present  case  were  similar  to 
those  in  Priestly  v.  Fernie  (*),  we  should,  of  course,  be 
61]  *bound  by  the  decision  in  that  case  to  hold  that "  suing  " 
the  principal  in  the  sense  in  which  the  word  "sue"  is  there 
used,  would,  though  the  claim  remained  unsatisfied,  amount 
to  a  binding  election  ;  but  the  proceedings  in  question  have 
little  analogy,  and  fall  very  far  short  of  what  occurred  in 
Priestly  v.  Fernie  (').     There  two  successive  actions  had 
been  brought  against  the  captain,  one  abroad  and  the  other 
in  this  country,  without  any  intermediate  attempt,  so  far  as 
appears,  to  hold  the  shipowner  liable,  and  the  agent  (the 
captain)  had  been  actually  taken  in  execution.    Here,  how- 
ever, no  action  was  ever  commenced  against  the  agent,  and 
every  effort  was  made  to  intercept  and  withhold  the  affidavit 
in  bankruptcy  which  had  been  made,  as  it  would  seem, 
without  due  consideration  and  without  any  intention  what- 
ever to  discharge  the  present  defendants  from  responsibility. 
We  think  it  would  be  going  much  too  far  to  hold  that  this 
was  in  point  of  law  a  binding  election  to  deal  with  the  agent 
as  alone  liable,  and  abandon  all  right  to  take  proceedings 
against  his  principals.     It  might  possibly,  in  an  appropriate 
case,  constitute  with  other  facts  some  evidence  of  election  to 
be  submitted  to  a  jury ;  but  we  cannot  regard  it  in  itself  as 
a  legal  bar  to  proceedings  against  the  defendants ;  nor  is 
there  any  q^uestion  that,  ii  at  liberty  to  sue  the  principal  at 
all,  the  action  was  brought  within  a  reasonable  time.     For 
these  reasons  we  are  of  opinion  that  the  rule  to  set  aside  the 
verdict  and  enter  a  nonsuit  should  be  discharged. 

Rule  discharged. 

Attorneys  for  plaintiffs :     Wynnes  Barrell  &  Rodway^ 
Liverpool, 
Attorney  for  defendants :  Compton  Smithy  Bwrslem. 

0)  8  H.  A  C,  977 ;  34  L.  J.  (Ex.),  172. 
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[Law  Reports,  10  Queen's  Bench,  62.] 
Nov.  4,  ISH* 

*HowELLS   and  Others  v.  The   Landore    Siemens  [62 

Steel  Company,  Limited. 

MuUt  (Old  Servant — lAahility  of  Maitterfor  Injury  caused  by  FtUowservarU — Manager 
t^tpomUd  under  Coal  Mines  Heffulalions  Aei,  ISV2  (86  d:  S&  Vicl,  c,  76). 

The  defendants  were  the  owners  of  a  colliery  within  the  Coal  Mines  Regulations 
Act,  1872  (86  dt  86  Vict.  c.  76),  and  they  had  appointed  a  certificated  manager  as 
reqaired  by  s.  26.     A  miner  employed  in  the  colliery  was  killed  by  an  explosion  of 
fire^iamp,  the  death  being  caused  by  the  negligence  of  the  manager : 

Hddy  that  the  fact  that  the  manager  was  appointed  pursuant  to  the  act  did  not  put 
him  in  any  dLSerent  position  from  that  he  would  have  held  had  he  been  simply 
appointed  manager;  and  that  he  was  a  fellow-seryant  with  the  deceased;  and  the 
defendants  were,  therefore,  not  liable  to  the  representatives  of  the  deceased  for  his 
death. 

Declaration  by  the  representatives  of  John  Howells, 
deceased,  to  recover  damages  for  his  death  alleged  to  have 
been  caused  by  the  defendants'  negligence. 

Plea :  not  guiltv.    Issue  joined. 

At  the  trial  before  Qnain,  J.,  at  the  last  Glamorganshire 
Summer  Assizes,  it  appeared  Hhat  the  defendants  are  the 
"owners"  of  the  Worcester  Colliery,  within  the  meaning 
of  the  Coal  Mines  Regulations  Act,  1872  (35  &  36  Vict.  c.  76), 
s.  72 ;  and  they  had  appointed  one  B.  Thomas  a  certificated 
manager  of  the  coal  mine  as  required  by  s.  26  Q.  The  de- 
ceased was  a  miner  working  in  the  colliery  and  was  killed 
when  in  the  mine  by  an  explosion  of  fire-damp ;  and  the 
death  was  owing,  as  the  jury  found,  to  the  negligence  of 
Thomas,  the  manager,  in  disregarding  the  observance  of  rule 
6  in  s.  61  (•),  and  not  withdrawing  the  workmen  after  noxious 
gas  had  been  found  to  prevail  in  the  .mine. 

{*)  85  &  86  Vict.  c.  76,  s.  26 :  "  Every  posed  for  working  a  mine  without  a  cer- 

mine  to  which  this  act  applies  shall  be  tificated  manager. 

under  the  control  and  daily  snpervision  (*)  S6   &  86  Vict  c.   76:   By  s.  51: 

of  a  manager,  and  the  owner  or  agent  of  "  The  following  general  rules  shall  be  ob- 

every  such  mine  shall  nominate  himself,  served,   so  far  as  is  reasonably  practi- 

or  some  other  person  (not  being  a  con-  cable,  in  every  mine  to  which  this   act 

tractor  for  getting  the  mineral  in  such  applies: 

mine,  or  a  person  in  the  employ  of  such  "(^O  ^^  ^^  ^^Y  ^^^^  ^^  ^^  found  by  the 

cuntractor),  to  be  the  manager  of  such  person  for  the  time  being  in  charge  of  the 

mine,  and  shall  send  written  notice  to  the  mine,  or  any  part  thereof,  that  by  reason 

inraector  of  the  dintrict  of  the  name  and  of  noxious  gases  prevailing  in  such  mine, 

address  of  such  manager.  or  such  part  tliereof,  or  of  any  cause 

"A  person  shall  not  be  qualified  to  be  -whatever,  the  mine,  or  the  said  part,  is 

a  manager  of  a  mine  to  which  this  act  dangerous,  every  workman  shall  be  with- 

applies,  unless  he  is  for  the  time  being  drawn  from  the  mine,  or  such  part  thereof 

rc^stered  as  the  holder  of  a  certificate  as  is  so  found  dangerous,  and  a  compe- 

luder  this  act."    And   a  penalty  i^  im-  tent  person,  who  shall  be  appointed  for 

11  Eng.  Rep.  20 
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63]  *The  learned  judge  was  of  opinion  that  the  manager 
must  be  taken  to  be  a  fellow-servant  within  the  decision  of  the 
House  of  Lords  in  Wilson  v.  Merry  (*),  and  directed  a  ver- 
dict for  the  defendants,  with  leave  to  move  to  enter  it  for  the 
plaintiffs  for  £150,  if  the  court  should  be  of  opinion  that 
the  fact  that  the  negligence  was  that  of  the  certificated 
manage  appointed  under  the  act  made  any  difference. 

Field,  Q.C.  (with  him  J.  W.  Bowen,  Q.C.,  and  B.  T,  Wil- 
Uams\  moved  accordingly  :  It  must  be  conceded  that  since 
the  case  of  Wilson  v.  Merry  Q  the  doctrine,  assumed  ia 
Murphy  v.  Smith  ('),  as  to  the  liability  of  the  master  for  the 
acts  of  a  person  whom  he  leaves,  as  it  were,  as  his  vice- 
principal  in  the  management  of  the  concern,  is  exploded. 
And  the  doctrine  of  Feltham  v.  England  (')  and  other  cases 
as  to  the  non-liability  of  the  master  to  a  servant  for  the 
negligence  of  a  fellow  servant  must  prevail,  unless  there  is 
anything  in  the  peculiar  facts  to  taKe  the  case  out  of  the 
general  rule.  First,  the  defendants  here  are  a  corporation*, 
and  they  can  only  act  by  their  manager. 

[Blackburn,  J. :  That  cannot  make  any  difference ;  in 
Morgan  v.  Vale  of  Neath  Ry.  Co.  (*)  the  defendants  were  a 
corporation,  and  nobody  thought  of  suggesting  any  distinc- 
tion on  that  ground.] 

64]  ^Secondly,  by  s.  26  of  the  Coal  Mines  Regulations 
Act,  1872  (35  &  36  Vict.  c.  76),  the  owner  of  a  coal  mine  is 
obliged  to  appoint  a  certificated  manager ;  consequently  the 
manager  in  the  present  case,  whose  negligence  must  be 
taken  to  have  caused  the  death,  .was  in  a  different  position 
from  an  ordinary  manager. 

[Blackburn,  J.:   Under  the  Merchant  Shijjping  Act  (*) 
the  captain  of  a  ship  must  be  certificated,  but  it  was  never 
,  suggested  that  that  made  any  difference  in  the  position  of 
the  captain  as  servant  to  the  shipowner.] 

Throughout  the  act  (see  ss.  13,  17,  18,  20,  60),  the  owner, 
agent,  or  manager  are  treated  as  convertible  terms,  the  duty 
ol  each  is  the  same. 

the  purpose,  shall  Inspect  the  mine,  or  same  is  stated  by  such  report  not  to  be 

such  part  thereof  as  is  so  found  dangerous,  dangerous  ..." 

and  if  the  danger  arises  from. inflammable  Sect.  60  imposes  a  penalty  of  £20  on 

gas  shall  inspect  the  same  with  a  locked  owner,  agent,  or  manager,  if  guilty  of  any 

safety-lamp,  and  In  every  case  shall  make  offence  against  the  act,  and  £2  on  any 

a  true  report  of  the  condition   of  such  other  person  so  guilty. 

mine,  or  part  thereof,  and  workmen  shall  0)  Law  Rep.,  1  E.  L.  Sc,  826. 

not,  except  in  so  far  as  is  necessary  for  (*)  19  C.  B,  (N.S.),  361. 

inquiring  into  the  cause  of  danger,  or  for  (^)  Law  Rep.,  2  Q.  B.,  83. 

the  removal  thereof,  or  for  exploration,  (*)  Law  Rep.,  1  Q.  B.,  149. 

be  readmitted  into  the  mine,  or  so  much  (*)  See  17  A  18  Vict.  104,  s.  136. 

thereof  as  was  found  dangerous,  until  the 
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[Blackburn,  J.:  If  the  manager  iB  the  agent  only  and 
not  the  servant  of  the  mine-owner,  then  the  defendants 
'would  not  be  liable  for  his  negligence.] 

It  was  the  breach  of  rule  6  in  s.  61  which  caused  the  death. 

[Blackburn,  J.:  That  nile  is  to  be  observed  by  the  per- 
son for  the  time  being  in  charge  of  the  mine.] 

CocKBURN,  C.J.:  Since  the  case  of  Wilson  v.  Merry  (*) 
•  in  the  House  of  Lords  it  is  not  open  to  dispute  that  in  gene- 
ral the  master  is  not  liable  to  a  servant  for  the  negligence  of 
a  fellow- servant,  although  he  be  the  manager  of  the  con- 
cern ;  and  the  only  question  is,  whether  the  act  of  Parlia- 
ment puts  a  certificated  manager  of  a  mine  appointed  under 
the  act  in  such  a  position  as  to  distinguish  nim  from  the 
person  for  whose  negligence  the  master  was  held  not  liable 
to  a  fellow-servant  in  Wilson  v.  Merry  (*).  I  cannot  sav 
that  Thomas  was  here  anything  inore  than  a  vice-principal, 
or  manager,  and  he  was  therefore  a  fellow- servant.  If  he 
had  been  appointed  irrespectively  of  the  act  he  would  have 
had  precisely  the  same  authority,  neither  more  nor  less ; 
and  it.  therefore  makes  no  difference  that,  instead  of  being 
appointed  by  the  defendants  proprio  motu^  he  is  appointed 
pursuant  to  the  requirements  of  the  statute. 

Blackburn,  J.:  I  am  of  the  same  opinion.  It  is  a  rule 
of  law  that  the  master  who  employs  a  servant  (not  an  agent) 
is  responsible  for  the  negligence  of  that  servant  in  matters  in 
which  he  is  ^employed ;  but  there  is  this  exception,  which  [65 
has  been  established  by  a  series  of  decisions,  that  with  regard 
to  a  fellow- servant  the  master  is  held  not  so  responsible : 
because  this  negligence  is  to  be  taken  as  one  of  the  ordinary 
risl^  which  the  servant  contemplates  and  undertakes  when 
entering  into  his  employment.  When  the  master  personally 
interferes,  he  is  liable  for  his  personal  negligence,  just  as 
the  individual  servant  would  be.  In  the  present  case 
Thomas  was  appointed  manager  pursuant  to  the  act ;  can 
that  make  any  difference  ?  It  is  essential  for  the  plaintiffs' 
case  to  make  out  that  Thomas  was  a  servant  of  the  defen- 
dants, and  I  think  he  was ;  and  I  cannot  see  anything  in 
^8.  26  to  make  him,  though  a  servant,  yet  not  a  fellow-ser- 
vant. There  have  been  several  cases  in  which,  whether 
vice-principal  or  manager,  the  person  has  been  held  a 
fellow-servant.  In  Scotland  it  seems  that  a  vice- principal 
had  been  held  to  be  in  a  different  position  from  an  ordinary 
fellow- servant.  But  the  decision  of  the  House  of  Lords  is 
distinct,  at  least  so  far  as  this,  that  the  fact  that  the  servant 
held  the  position  of  vice-principal  does  not  affect  the  non- 

Q)  Law  Rep.,  1  H.  L.  Sc,  326. 
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liability  of  the  master  for  his  negligence  as  regards  a  fellow- 
servant. 

QuAiN,  J. :  I  am  of  the  same  opinion.  I  thought  at  the 
trial  that  the  case  of  Wilson  v.  Merry  (')  governed  the  case, 
and  that  the  statute  made  no  difference ;  and  I  remain  of  the 
same  opinion  now. 

Archibald,  J.,  concurred. 

Rvle  refused. 

Attorney  for  plaintiffs :   Woodward^  Swansea. 

(»)  Law  Rep.,  1  H.  L.  So.,  826. 


[Law  Reports,  10  Queen's  Bench,  66.] 
Nov.  20,  1874. 

66]  *Leman  V.  Houseley. 

Medical  Act,  1858  (21  d:  22  Viet.  e.  90),  m.  81,  Z^^Ajooikecariei  ile<--(55  Geo.  Z, 
c.  194),  «.  21 — Right  of  Practitioner  regittered  a»  ApotMcary  after  Services  rendered 
and  before  Action, 


Under  the  Medical  Act,  1858  (21  <fc  22  Vict.  c.  90),  sa.  81,  82,  and  the  Apoth< 
ries  Act  (55  Geo.  8,  c.  194),  b.  21,  in  order  to  recover  for  medicines  and  attendance 
as  an  apothecary  it  is  jieceseary  that  the  practitioner  should  have  been  qualified  and 
registered  at  the  time  of  the  services  rendered ;  and  it  Lb  not  sufficient  that  he  pro- 
duce at  the  trial  a  certificate  of  registration  obtained  after  action  brought. 

Turner  v.  Jieynall  (14  C.  B.  (N.S.),  828;  82  L.  J.  (C.P.),  164),  and  Saffield  v.  Mac- 
kenzie (10  Ir.  C.  L.  Rep.,  289),  discussed. 

Case  on  appeal  from  the  County  Court  of  Derbyshire 
holden  at  Alfreton. 

Action  by  the  plaintiff  to  recover  £8  3s.  6d.  for  medicine 
supplied  to,  and  medical  attendances  made  upon,  the  defen- 
dant by  one  Arthur  Matthews,  of  whose  estate  the  plaintiff 
is  trustee  in  liquidation. 

Matthews  is  a  surgeon,  and  on  the  22d  of  October,  IS'ra, 
was  registered  under  the  Medical  Act  (21  &  22  Vict.  c.  90), 
as  a  member  of  the  Royal  College  of  Surgeons,  and  had  no 
other  qualification  within  the  meaning  of  the  act. 
.  Prior  to  the  22d  of  October,  1872,  the  plaintiff  had  issued 
about  100  plaints  against  different  parties  (among  others  ** 
against  the  present  defendant),  for  sums  alleged  to  be  due 
from  them  to  Matthews  for  surgical  and  medical  attendances 
respectively,  and  the  plaints  were  returnable  and  were  on 
the  judge's  list  for  hearing  on  the  22d  of  October,  1872. 

The  hrst  case  called  on  was  the  case  of  the  plaintiff  against 
Hiram  Fletcher.  In  that  case  it  appeared  from  the  evidence 
that  some  of  the  items  in  the  bill  against  the  defendant 
Fletcher  were  for  medicines  administered  in  the  cure  of  an 
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internal  disease  not  requiring  surgical  treatment,  and  for  ad- 
vice and  attendance  connected  therewith,  and  that  other  items 
were  for  medicines  administered  for  the  purpose  of  removing 
a  complaint  which  it  is  within  the  province  of  a  surgeon  to 
attend  to  and  cure. 

Objection  was  taken  that  for  want  of  due  qualification  on 
the  *part  of  Matthews,  the  plaintiflE  was  not  entitled  to  [67 
Recover,  and  the  judge  granted  a  case,  which  was  argued 
and  decided  in  this  court  on  the  2d  of  May,  1873,  when  the 
court  held  that,  as  Matthews  was  registered  as  a  surgeon 
only,  the  plaintiff  was  entitled  to  recover  in  respect  of  Slat- 
thews'  surgical  cases  and  the  medicines  applicable  thereto 
only,  but  not  in  respect  of  the  medical  cases  and  the  medi- 
cines applicable  thereto  (*). 

On  the  22d  of  October,  1872,  all  the  other  cases  stood  gen- 
erally adjourned. 

Subsequently  to  the  22d  of  October,  and  subsequently  to 
the  judgment  of  this  court  in  Leman  v.  Fletcher  (*),  Mat- 
thews was  examined  for,  and  on  the  25th  of  October,  1873, 
obtained  his  diploma  as  an  apothecary,  and  has  been  placed, 
and  was  on  the  20th  of  January,  1874,  on  the  medical  regis- 
ter as  a  medical  and  surgical  pmctitioner. 

After  this  registration  an  application  was  made  to  the  judge 
of  the  county  court  to  appoint  a  day  for  hearing  the  ad- 
journed cases,  and  the  judge  fixed  the  20th  of  January, 
1874.  On  that  day,  upon  the  first  case  being  called  on, 
namely,  the  case  against  the  now  defendant,  it  was  admitted 
that  part  of  the  items  in  the  plaintiff's  particulars  were  for 
medicines  administered  in  the  cure  of  an  internal  disease  not 
requiring  surgical  treatment,  and  for  advice  and  attendance 
connected  therewith,  and  that  other  items  were  of  a  surgical 
nature. 

It  was  contended  that  a  judgment  in  accordance  with  the 
decision  in  Leman  v.  Fletcher{^)  ought  to  be  entered  in  the 
defendant's  case,  on  the  grounds,  first,  that  it  was  necessary 
that  Matthews  should  hold  the  necessarj^  qualifications  and 
be  registered  in  respect  thereof  at  the  time  the  services  in 
question  were  rendered ;  and,  secondly  and  principally,  on 
the  ground  that  the  22d  of  October,  1872,  the  day  when  the 
summonses  were  returnable  and  were  on  the  judge's  list  for 
hearing,  although  not  actually  heard,  was  the  day  of  trial 
or  hearing  withm  the  meaning  of  s.  32  of  the  Medical  Act  of 
1858  (21  &  22  Vict.  c.  90  ('). 

(})  Law  Rep.,  8  Q.  B.,  819.  qualifications  to  practise  medicine  or  snr- 

(*)  21  d  22  Vict.,  c,  90,  s.  81 :  "Every  eery,  as  the  case  may  be,  in  any  part  of 

penton  registered  under  this  act  shall  be  Her  Majesty's  dominions,  and  to  demand 

entitled  according  to  his  qnalification  or  and  recover  in  any  court  of  law,  with  full 
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68]  *The  learned  judge  decided  against  this  contention, 
and  held,  as  against  the  defendant,  tnat,  inasmuch  as  then, 
on  the  22d  of  January,  1874,.  Matthews  was  on  the  register 
as  both  a  medical  and  surgical  practitioner,  the  plaintiff  was 
entitled  to  recover  generailly  in  respect  of  the  whole  of  his 
claim,  both  for  medical  and  surgical  attendances  and  medi- 
cines respectively ;  and  he  gave  judgment  accordingly,  but 
gave  the  defendant  leave  to  appeal. 

The  question  for  the  opinion  of  the  court  is  whether,  under 
the  circumstances  and  upon  the  grounds  above  set  forth,  the 
defendant  is  entitled  to  have  a  judgment  entered  against  him 
similar  to  that  in  the  case  of  Leman  v.  Fletcher  C). 

If  the  court  should  be  of  opinion  in  favor  oi  the  deien- 
dant,  judgment  was  to  be  entered  for  the  plaintiff  for  £1  5^., 
but  the  plaintiff  to  pay  the  costs  of  this  appeal ;  if  in  favor 
of  the  plaintiff,  then  judgment  to  be  entered  for  him  for 
£8  35.  Qd,^  and  the  defendant  to  pay  the  costs  of  this  appeal. 

Patchetty  for  the  defendant:  Leman  v.  Fletcher l^)  de- 
cided that  a  practitioner  could  not  recover  for  medicines 
supplied  as  an  apothecary  if  he  were  registered  as  a  surgeon 
only.  By  the  joint  effect  of  the  Apothecaries  Act  (55  Greo.  3, 
c.  194),  s.  21,  and  21  &  22  Vict.  c.  90,  ss.  31,  32,  inasmuch  as 
practising  and  the  recbvery  of  fees  by  an  unregistered  apoth- 
ecary are  forbidden,  it  follows  that  qualification  and  regis- 
tration after  the  services  have  been  rendered  are  of  no  avail. 

The  Court  then  called  upon 

CavCy  for  the  plaintiff :  It  Jias  been  held  upon  the  construc- 
tion of  21  &  22  Vict.  c.  90,  ss.  31,  32,  by  the  Court  of  Common 
Pleas,  in  Turner  v.  Reynall  (*),  that  it  is  sufficient  if  the 
practitioner  be  registered  before  the  day  of  trial. 
69]  *[Blackburn,  J. :  It  is  the  qualification  and  not  the 
registration  which  gives  the  right  to  sue.  The  enactment  of 
the  Apothecaries  Act  (*)  does  not  seem  to  have  Been  brought 
to  the  notice  of  the  court.] 

The  Court  of  Common  Pleas  were  clear  on  the  matter ;  and 

costs  of  suit,  reasonable  charges  for  pro-  (')  Law  Rep.,  8  Q.  B.»  819. 

fessional  aid,  advice,  and  visits,  and  the  («)  U  C.  B.  (N.S.),  828;  32  L.  J.  (C.P.), 

cost  of  any  medicines  or  other  medical  \64. 

or  surgical  appliances  rendered  or  sup-  (*)  Bj'  66  Geo.  8,  c.  194,  s.  20,  a  person 

plied  by  him  to  his  patients :  .  .  .  is  prohibited  from  practising  as  an  apoth- 

Sect.  82 :    "  After  the  Ist  of  January,  ecary  without  having  obtained  a  oertifi- 

1869,  no  person  shall  be  entitled  to  re-  cate  under  a  penalty  of  £20.     ^ect.  21  : 

cover  any  chaise  in  any  court  of  law  for  "  No  apothecary  shall  be  allowed  to  re- 

any  medical  or  surgical  advice,  attend-  cover  any  charges  claimed  by  him  in  any 

ance,  or  for  the  performance  of  any  oper-  court  of  law,  unless  such  apothecary  shall 

ation,  or  for  any  medicine  which  he  shall  prove  on  the  trial  .  .  .  that  he  lias  ob> 

have  both  prescribed  and  supplied,  unless  tained  a  certificate  to  practise  as  an  apoth- 

he  shall  prove  upon  the  trial  that  he  is  ecary  from  the  said  Master,  Wardens  and 

registered  under  this  act."  Society'  of  Apothecaries  as  aforesaid." 
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moreover  there  is  the  decision  of  the  Irish  Court  of  Excheq- 
uer to  the  same  effect  in  Haffield  v.  MacJcerizie  ('). 

[Blackburn,  J. :  The  Apothecaries  Act  has  no  operation 
in  Ireland.] 

That  case  proceeded,  no  donbt,  on  the  broad  ground  that 
there  was  nothing  in  the  act  of  1858  to  prohibit  the  practising 
of  an  unregistered  practitioner  ('). 

Blackburn,  J. :  There  must  be  judgment  for  the  defen- 
dant The  old  Apothecaries  Act,  by  ss.  20  and  21,  forbade 
an  unregistered  apothecary  from  practising  or  recovering  his 
fees.  The  new  act  leaves  that  untoucheo.  And  the  inten- 
tion of  the  act  was  clearly  to  prevent  un(jualified  persons 
from  practising,  and  it  required  a  new  register  to  be  kept. 
In  order  to  carry  this  intention  out  it  is  obvious  that  the 
qualification  and  registration  ought  to  exist  at  the  time  the 
Ber\'ice8  are  rendered,  and  not  merely  at  the  time  of  trial.    . 

*QuAiN,  J. :  I  am  of  the  same  opinion.  If  the  view  [70 
taken  by  the  late  Chief  Justice  of  the  Common  Pleas  were 
carried  out  the  essence  and  object  of  the  act  would  be  de- 
feated, which  were  the  protection  of  the  public  against  un- 
qualified practioners. 

Archibald,  J.:  I  am  of  the  same  opinion.  The  intention 
of  the  act  was  to  enable  the  public  to  distinguish  between 
qualified  and  unqualified  practitioners;  but  if  it  were  suffi- 
cient merely  to  produce  a  certificate  at  the  trial,  although 
granted  after  action  brought,  a  person  however  ignorant  at 
the  time  of  the  services  rendered,  might  sufficiently  become 
qualified,  and  maintain  an  action  in  the  same  way  as  the 
best  qualified  practitioner. 

Judgment  for  the  plaintiff  for  £1  5s. 

Attorneys  for  plaintiff:  Eyre  &  Co. ^  for  Thurman^  AJf re- 
ton  and  JLlkston. 

Attorneys  for  defendants :  Stecens  &  Co. ,  for  CvitSy  Chest- 
erfield. 

(>)  10  Ir.  C.  L.  Rep.,  289.  ment  for  the  plaintiff  was  based  on  the 

(')  In  Turner  v.  Aeynall,  which  was  an  eroand  that  at  the  passing  of  21  <&  22 

action  for  medicines,  '<^c.,  supplied  as  an  Vict.  c.  90  he  had  a  vested  right  at  com- 

apoihetrtry  by  two  partners.  Turner,  the  nion  law  to  recover  for  his  professional 

one  partner,  had  been  all  along  registered  services.    And  the  court  in  their  judg- 

•a  a  sai^geon  and  apothecary,  but  Smith,  ment  observe  (10  Ir.  C.  L.  Rep.,  at  p.  294) 

the  other  partner,  had  only  been  regis-  that  it  is  admitted  that  there  is  no  pro- 

tered  as  a  surgeon  the  day  before  the  vision  in  21  ii  22  Vict.  c.  90  which  in 

trial,  and  vat  nU  regitiered  as  an  apothe-  terms  prohibits  an  unregistered  surgeon 

cory  at  aH.  from  practising,  or  from  recovering  fees 

Hafidd  y.  Mackensdi  was  an  action  by  for  professional  services  rendered  before 

a  person  registered  as  a  mirgeon  after  the  registiy. 
services  were  rendered;   and  the  argu- 
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[Law  Reports,  10  Queen's  Bench,  81.] 
Dec  10,  1874. 

81]    *Stevenson   and    Others   y.   The   Mayor,   &c.,    of 

Liverpool. 

Will — Direction  to  ExeculorB  to  receive  and  pay  Rents  to  H.  for  I^fe^  with  direct  Re- 
mainder over — Bequest — Leffol  Estate — Assent  of  ExeciUcrs  to  Bequest  in  remainder, 

A  testator  made  the  following  will:  "  Subject  to  my  debts,  I  bequeath  to  my  wife 
the  clear  rentals  of  my  two  (leasehold)  houses,  Nos.  17  <fe  19  P.  Street,  for  her  life,, 
to  be  paid  to  her  every  month ;  and  after  her  decease  I  leave  No.  17  (and  other 
property)  to  my  son  R. ;  and  I  direct  that  the  rents  shall  be  received  and  the  prop- 
erty be  under  the  management  of  my  executors.  After  R.*s  decease  I  direct  bis 
share  of  the  property  be  equally  divided  between  his  children ;  but,  should  he  die 
without  leaving  lawful  issue,  1  direct  the  same  to  be  equally  divided  amongst  the 
surviving  children  of  my  daughter  M.  A.  C.  I  appoint  my  son-in-law  J.  C.  and  his 
wife  M.  A.  C.  my  executors." 

I'he  executors  proved  the  will,  and  collected  the  rents  of  the  property,  and  paid 
the  rents  of  No.  17  to  the  widow  during  her  life,  and,  after  her  death,  to  R.,  who 
died  without  leaving  issue : 

Heldf  1.  That  the  assent  of  the  executor  to  the  life  estates  was  an  assent  to  the 
bequest  in  remainder. 

2.  That,  though  there  was  no  direct  bequest,  the  executors  took  the  legal  estate  in 
No.  17  as  trustees,  but  only  to  the  extent  of  the  trust;  and  that  after  ue  death  of 
R.  the  legal  estate  became  vested  in  the  surviving  children  of  M.  A.  C. 

Ejectment  for  a  house,  No.  17  Peter  Street,  Liverpool. 

At  the  trial  before  Quain,  J.,  at  the  Liverpool  summer 
82]  assizes,  *1873,  a  verdict  was  taken  for  the  defendants, 
with  leave  to  the  claimants  to  move  to  enter  the  verdict  for 
them,"  if  the  court  should  be  of  opinion  on  the  facts  (which 
are  fully  stated  in  the  judgment  or  the  court)  that  the  legal 
estate  was  in  them  under  the  will  of  Robert  Edgar. 

A  rule  having  been  obtained  accordingly, 

June  1.     W.  J.  Robinson  (Potter  with  him)  showed  cause. 

Crompton^  in  support  of  tiie  rule. 

The  arguments  and  points  made  appear  in  the  judgment. 

In  addition  to  the  authorities  referred  to  in  the  judgment, 
the  following  were  cited :  Doe  v.  Ironmonger  (*) ;  RooinsoJi 
V.  Grey  n  I  2  Jarman  on  Wills,  3d  ed.,  pp.  274,  285,  286, 
ch.  34 ;  Barkej^  v.  Greenwood  (*) ;  Doe  v.  Sturges  (*) ;  Adams 
V.  Pierce  (^)\  Com.  Dig.  Administration  (CL  6);  Dix  v. 
Burford  (*) ;  Paramour  v.  Tardley  (') ;  ■  Doe  v.  TatcheU  (") ; 
FerUon  v.  Clegg  (•) ;  Cole  v.  Miles  C*). 

Cur.  adv,  mutt. 

(»)  3  East,  633.  (•)  19  Beav.,  409. 

(*)  9  East,  1.  O  Plowd.,  639. 

(«)  4  M.  A  W.,  421.  («)  3  B.  A  Ad.,  676. 

(*)  7  Taunt.,  217,  221.  (»)  9  Ex.,  680 ;  28  L.  J.  (Ex.),  197. 

(»)  3  P.  Wms.,  11.  (»o)  10  Hare,  179. 
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Dec.  10.  The  judgineiit  of  the  court  (Blackburn,  Quain 
and  Archibald,  J.J.)  was  delivered  by 

Quain  J.:  This  was  an  action  of  eiectment  brought  to  re- 
cover possession  of  a  house.  No.  17  Peter  Street,  Liverpool, 
mentioned  in  the  will  of  Robert  Edgar,  sen.  The  only  ques- 
tion which  we  have  to  decide  is,  whether,  at  the  time  of  ac- 
tion brought,  the  legal  estate  in  the  house  was  vested  in  the 
claimants  or  any  oi  them.  The  house  in  question  was  a 
leasehold  house  held,  with  other  property,  bv  Robert  Ed- 
gar, the  testator,  for  the  residue  of  a  term  of  seventy-five 
years,  beginning  from  the  year  1836,  and  of  which  he  be- 
came the  assi^ee  in  1840.  Robert  JSdgar  died  on  the  24th 
of  April,  1847,  having  first  made  his  will,  dated  the  24th  of 
July,  1846,  as  follows : 

*'  Subject  to  the  payment  of  my  just  debts  and  funeral  ex- 

Senses  and  the  charges  of  probate  of  this  my  will,  I  give, 
evise  and  bequeath  to  my  beloved  *wif e  Anne  Jane,  for  [83 
her  own  use,  the  clear  rentals,  without  any  encumbrances  of 
^ound  rent  or  repairs  whatever,  of  my  two  dwelling-houses 
situate  and  being  Nos.  17  and  19  in  reter  Street,  and  from 
the  time  of  my  decease  and  during  her  natural  life,  to  be 
paid  to  her  every  month  regularly,  but  to  have  no  power  to 
sell  or  mortgage  or  otherwise  dispose  of  the  same,  together 
with  all  my  household  goods,  and  chattels,  and  ready 
money  that  I  may  be  possessed  of  at  the  time  of  my  de- 
cease ;  and  after  the  decease  of  my  said  wife,  I  direct  and 
bequeath  to  my  daughter  Mary  Ann  Cosnahan,  the  wife  of 
James  Cosnahan,  the  dwelling-house  No.  19  Peter  Street, 
aforesaid,  in  her  own  right  and  for  her  to  enjoy  during  her 
natural  life,  but  with  no  power  or  authority  whatever  to 
sell,  mortgage,  or  otherwise  dispose  of  the  same,  but  to 
have  full  power  to  leave  the  same  to  her  child  or  children 
as  she  may  think  best  so  to  do,  but  to  no  other  person 
whatsoever.  Also  two  other  dwelling-houses  in  Peter  Street 
aforesaid,  with  the  bakehouse  and  three  dwelling-houses  at 
the  back  of  the  same,  I  leave  to  my  son  Robert,  as  well  as 
the  house  No.  17  Peter  street,  after  the  decease  of  my  said 
wife,  under  the  following  restrictions,  that  he  pays  all  my 
lost  debts  and  f  aneral  expenses  and  the  charges  of  the  pro- 
bate of  this  my  will,  as  well  as  to  keep  the  whole  of  my 
property  herein  described  in  good  and  tenantable  repair, 
and  paying  all  ground  rent  and  other  encumbrances,  sub- 
ject to  the  leases  of  the  said  property,  without  any  power 
or  authority  whatever  to  sell,  mortgage,  or  otherwise  dis- 
pose of  the  same.  And  I  further  direct  that  my  said  son 
Robert  is  to  have  no  power  or  authority  whatever  to  receive 
11  Eng.  Rep.  21 
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any  rents  from,  nor  otherwise  interfere  in  the  managem&afc 
of,  the  said  property,  except  as  tar  as  to  receive  his  share  af 
any  surplus  existing  after  paj^ment  of  ground  rent,  repairs^ 
and  other  encumbrances  and  incidental  expenses  once  every" 
six  months ;  but  that  the  said  rents  shall  be  received,  and. 
all  matters  appertaining  to  the  property  aforesaid  to  be  un- 
der the  management  of  my  executor  and  executrix  herein- 
after named.  And  also  I  direct  that  after  his  decease  his 
share  of  the  within-naraed  property  aforesaid  be  equally  di- 
vided between  any  children  or  to  any  child  lawfully  begot- 
ten by  him ;  but  should  he  die  w^ithout  leaving  lawful  issue 
as  aforesaid,  I  then  direct  that  the  same  be  equally  divided 
amongst  the  surviving  children  of  my  daughter  Mary  Ann 
Cosnanan,  share  and  siiare  alike.  But  should  my  son  Rob- 
ert neglect  to  pay  what  is  herein  described,  I  direct  that  my 
executor  and  executrix  hereinafter  named  shall  have  full 
power  to  retain  from  his  share  of  the  within- named  property 
a  sufficiency  to  discharge  the  same.  I  further  direct  that 
the  funeral  expenses  of  my  wife,  already  herein  named, 
shall  be  borne  and  discharged  by  my  said  son  Robert.  And 
declaring  this  to  be  my  last  will,  I  nominate  and  appoint 
my  son-in-law  James  Cosfiahan  executor,  and  his  wife  Mary 
Ann  Cosnahan  executrix,  of  this  my  last  will." 

This  will  was  duly  proved  by  James  Cosnahan  and  his 
wife  Mary  Ann  Cosnanan  (testator's  daughter) ;  and  the 
present  claimants  represent  the  surviving  children  of  Mary 
Ann  Cosnahan,  and  claim  under  the  last  bequest  contained 
in  the  will.  The  executors  collected  the  rents  and  paid  over 
the  rents  of  the  houses  Nos.  17  and  19  to  Anne  Jane  Edgar 
during  her  life,  according  to  the  will,  and  the  balance  of 
84]  the  net  rentals  of  the  other  property,  after  *paying  all 
expenses,  to  Robert  Edgar,  junior.  Anne  Jane  Edgar  died 
in  December,  1861,  and  after  that  the  rents  of  No.  17  were 
collected  by  the  executors  and  paid  to  Robert  Ed^ar,  junior, 
according  to  the  will.  Mary  Ann  Cosnahan  died  on  the 
lOth  of  May,  1852,  and  James  Cosnalian,  the  surviving 
executor,  died  on  the  7th  of  November,  1865,  intestate. 

In  June,  1867,  the  defendants,  under  the  power  of  com- 
pulsory purchase  contained  in  their  local  act,  served  a  no- 
tice to  treat  for  the  purchase  of  No.  17  on  Robert  Edgar, 
junior.  He  took  out  administration  de  bonis  noa  to  the  tes- 
tator, and  in  July,  1867,  conveyed  the  property  to  the  de- 
fendants for  the  «um  of  £800. 

Robert  Edgar,  junior,  died  on  the  25th  of  May,  1871, 
without  leaving  issue ;  whereupon  the  claimants,  as  repre- 
senting or  being  the  surviving  children  of  Mary  Ann  Cos- 
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nahan,  claimed  the  house  No.  17  (No.  19  was  riot  in 
question)  as  belonging  to  them  under  the  will  of  Robert 
Edgar,  senior,  above  set  out. 

We  are  of  opinion  that,  Robert  Edgar,  junior,  having 
died  without  issue,  the  claimants  are  entitled  to  judgment. 
It  was  objected  on  behalf  of  the  defendants,  first,  that 
there  was  up  evidence  of  the  assent  of  the  executors  to  the 
residuary  bequest  to  the  surviving  children  of  Mary  Ann 
Cosnaban.  But  it  is  well  established  that  the  assent  of.  an 
executor  to  the  particular  estate  is  an  assent  to  the  bequest 
in  remainder  :  2  Williams  on  Executors,  p.  1276,  6th  ed.  (*). 
Hei*e  the  executors  received  the  rents  and  paid  them  over, 
first  to  Anne  Jane  Edgar  for  her  life,  and  afterwards  to 
Robert  Edgar,  down  to  the  time  of  the  death  of  the  surviv- 
ing executor.  These  acts,  coupled  with  the  fact  that  there 
were  no  debts  or  charges  on  the  estate  which  the  executors 
had  to  discharge,  are  ample  evidence  of  assent  to  the 
legacies. 

It  was  further  contended  for  the  defendants,  that  in  this 
case  the  executors  took  the  legal  estate  as  trustees,  hav- 
ing an  active  trust  to  perform ;  and  that,  to  enable  the 
claimants  to  recover  in  ejectment,  they  should  have  taken 
out  administration  to  James  Cosnahan,  the  surviving  trus- 
tee. In  the  present  case  there  is^no  direct  bequest  to  execu- 
tors as  trustees,  but  that  may  be' immaterial  ii  the  intention 
that  they  shall  take  the  legal  estate  can  be  *collected  [85 
from  the  whole  will.  The  rentals  of  Nos.  17  and  19  are  first 
left  to  the  wife  for  life,  to  be  paid  to  her  monthly,  and  then 
the  other  property,  as  well  as  No.  17  after  the  wife's  death, 
ai*e  left  to  Robert  Edgar,  junior,  but  with  the  restriction  that 
he  is  to  have  no  power  or  authority  to  receive  any  rents  or 
otherwise  interfere  in  the  managenient  of  the  property,  but 
that  the  rents  shall  be  received  and  all  matters  shall  be  un- 
der the  management  of  the  executors.  There  may  be 
ground  for  contending  that,  under  such  a  bequest  as  this, 
the  legal  estate  in  No.  17  vested  in  the  executors  as  trustees 
during  the  life  of  Anne  Jane  and  of  Robert  Edgar,  in  order 
that  uiey  might  receive  and  pay  over  the  rents  as  directed. 
But  on  the  death  of  Robert  Edgar  without  issue,  his  share 
is  specifically  bequeathed  to  the  surviving  children  of  Mary 
Ann  Cosnahan,  with  regard  to  whom  there  is  no  trust  to  be 
performed.  Now,  the  rule  of  construction  in  such  cases  is, 
that  the  trustees  take  estates  coextensive  with  the  trusts 
they  have  to  perform  ;  and  that,  if  the  performance  of  the 
trust  require  only  that  the  legal  estate  shall  be  vested  ia 

{})  Pt.  3,  B.  3;  cb.  3,  §  3;  vol.  2,  p.  1376,  7th  ed. 
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them  for  a  limited  time,  they  take  it  only  for  that  period. : 
2  Jarman  on  Wills,  p.  271,  3d  ed.,  and  cases  there  cited- 
Applying  this  rule  to  the  present  case,  the  legal  estate  in 
No.  17  may  have  vested  in  the  executors  during  the  lives  of 
Anne  Jane  and  Robert  Edgar,  but,  on  the  death  of  the  latter 
vi^ithout  issue,  there  was  no  further  trust  to  be  performed  ; 
and  we  think  that  the  legal  estate  vested  in  the  surviving 
children  of  Mary  Ann  Cosnahan ;  and  that  the  claimants 
are  therefore  entitled  to  our  judgment. 

Rvle  absolute. 

Attorney  for  claimants :  RedTiead. 

Attorneys  for  defendants  :   Venn  &  So7i,  for  Tovm  Clerk 
of  Liverpool, 


[Law  Reports,  10  Queen^s  Bench,  92.] 
Nov.  10,  1874. 

92]   *The  Edgeware  Highway  Koad  v.  The  Harrow 

District  Gas  Company. 

Highway  Board — License  to  open  Surface  of  Highway — Consideration — Illegal  Conirad. 

The  plaintiffs,  a  highway  board,  agreed  with  the  defendants,  a  gas  company,  that 
if  the  plaintiffs  would  give  the  defendants  a  license  to  open  a  highway  in  their  juris- 
diction, the  defendants  should  make  good  the  surface  of  the  road,  an^  would  pay  to 
the  plaintiffs  If.  per  yard  of  the  highway  so  broken  up : 

Held,  that  the  contract  was  valid ;  for  that  the  agreement  of  the  plaintifis  to  allow 
the  defendants  to  interfere  with  the  surface  of  the  road  was  a  good  .consideration, 
and  the  contract  was  not  illegal  and  did  not  necessarily  contemplate  the  creation  of 
a  nuisance  by  the  defendants. 

Declaration  that  certain  persons  formed  themselves  into 
a  gas  company  under  the  name  of  the  Harrow  Gaslight  and 
Coke  Company,  Limited,  for  the  purpose  of  supplying  cer- 
tain places  with  gas,  and  afterwards  it  was  agreed  between 
the  plaintiffs  and  the  company  that,  if  the  plaintiffs  would 
give  to  the  company  their  license  to  open  a  certain  public 
highway,  the  same  being  within  the  jurisdiction,  and  man- 
agement of,  and  vested  in  the  plaintiffs  as  the  Edgeware 
Highway  Board,  the  company  would  make  good  the  surface 
of  the  road  which  might  be  disturbed  or  damaged  thereby, 
and  would  pay  to  the  plaintiffs  1^.  per  yard  of  the  highway 
so  opened.  That,  by  the  Harrow  (Jas  Act,  1873,  it  was  en- 
acted that  the  limited  company  should  be  dissolved  and  the 
subscribers  to  the  undertaking  of  the  limited  company 
should  be  and  were  united  into  a  company  for  the  purpose 
thereinafter  mentioned,  and  should  be  incorporated  by  the 
name  of  the  Harrow  District  Gas  Company,  and  by  that 


VoL  X.]  MICHAELMAS  TERM,  XXXVIII  VICT.  165 

Edge  ware  Highway  Board  t.  Harrow  Gas  Company.  1874 

name  should  be  a  body  corporate,  with  power  to  purchase 
and  hold  land.     That,  except  by  the  act  otherwise  specially 
provided,   all    contmcts,   bonds,   and   agreements    entered 
into  by  the  limited  company,  or  by  any  other  person  to 
whose  rights  and  liabilities  they  had  succeeded,  should  be 
of  as  full  effect  against  or  in  favor  of  the  incorporated  com- 
pany (being  the  defendants)  and  might  be  enforced  as  fully 
and  effectually  as  if,  instead  of  the  limited  company,  the  in- 
corporated company  had  been  a  party  thereto,  and*that  [93 
the  defendants  should  in  all  respects  be  subject  to  and 
should  discharge  all  obligations  and  liabilities  to  which  the 
limited  company,  before  the  passing  of  this  act,  were  sub- 
iect.     That  the  agreement  between  the  plaintiffs  and  the 
limited  company  was  a  contract  binding  and  of  as  full  force 
against  the  defendants  as  if  they  had  been  a  party  thereto 
by  the  force  and  operation  of  the  act.     And,  that  after  such 
license  was  given  by  the  plaintiffs,  the  highway  was  opened 
under  such  license  for  1476  superficial  yards,  whereby  the 
highway  became  and  was  greatly  disturbed  and  damaged. 
Averment,  that  all  conditions  precedent  had  been  performed. 
Breach,  that  neither  the  limited  company  nor  the  defen- 
dants did  make  good  the  surface  of  the  highway  so  disturbed 
and  damaged,  nor  pay  to  the  plaintiffs  the  sum  of  1^.  per 
yard  in  respect  of  the  1476  yards  so  opened,  whereby  the 
plaintiffs  had  been  and  were  greatly  damnified  and  aggrieved, 
and  had  been  put  to  great  expense  in  making  good  the  sur- 
face of  the  highway. 
Demurrer  and  joinder  in  demurrer(*). 
Baylis  {Daniel  with  him)  for  the  plaintiffs :    It  will  be 
said  on  the  other  side  that  the  Highway  Board  had  no  power 
to  prevent  the  breaking  up  of  the  road,  and  therefore  that 
there  is  no  consideration  for  the  agreement.     The  license  to 
open  the  highway  having  been  given  to  the  defendants,  and 
they  having  acted  on  it,  it  does  not  lie  in  the  mouth  of  the  de- 
fendants to  say  that  the  plaintiffs  have  no  power  to  give  the 
license :  Bird  v.  Higginson  (').    There  is  ample  consideration 
for  the  agreement ;  the  adequacy  of  consideration  is  imma- 
terial :  Dutchman  v.  Tooth  (*).    The  plaintiffs  are  a  highway 
board  constituted  under  s.  6  of  26  &  26  Vict.  c.  61,  and  they 
have  the  same  duties  and  the  same  powers  given  them  by  s.  11 
as  a  surveyor  of  highways  has  under  5  &  6  Wm.  4,  c.  50. 
By  8.  17  they  are  to  maintain  and  keep  in  repair  the  high- 

(')  There  was  a  second  count  for  money  second  count  arise  in  respect  of  the  iden- 

doe  to  the  defendants  for  the  license  giyen'  tical  contract  alleged  in  the  first  count, 
to  the  plaintitis  to  open  the  surface  of  the        Demurrer  to  the  plea  and  joinder, 
hiehwaj.  («)  6  A.  <t  E.,  824. 

nea,  that  the  causes  of  action  in  the        (^3  ^  ^^°€»-  ^'  ^-t  ^^^' 
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-ways,  and  ss.  18  &  19  point  out  the  proceedings  to  be  taken 
94j  *when  a  road  is  out  of  repair.  By.  s.  72  of  5  &  6  Wm.  4, 
c.  50,  a  penalty  is  imposed  on  all  persons  who  shall  wilfall^ 
destroy  or  injure  the  surface  of  any  highway.  If  the  defen- 
dants had,  without  a  license,  opened  the  surface  of  tlie 
highway,  the  plaintiffs  would  have  had  to  repair  it,  and  tliej' 
could  have  proceeded  against  the  defendants  for  penalties, 
and  so  have  prevented  them  from  opening  the  hi^hwaj^. 
There  is,  therefore,  a  sufficient  consideration  for  the  license. 

Secondly,  the  agreement  is  not  unlawful. 

[Blackburn,  J. :  On  that  point  we  will  hear  the  other  side.  2 

jPMlbrick^  Q.O.  {Fitzger aid  vfit\i  him),  for  the  defendants  : 
There  is  no  consideration  for  the  agreement  set  out  in  the 
declaration.  No  part  of  the  soil  of  the  highway  is  vested 
in  the  highway  board  as  surveyors,  neither  could  any  action 
lie  against  them  for  damages  resulting  from  an  accident 
caused  by  the  non-i*epair  of  a  highway  :  Young  "v.  Daois  (*). 
Under  ss.  11  &  17  of  25  &  26  Vict.  c.  61,  the  plaintiffs  have 
certain  duties  and  powers  conferred  on  them.  They  are 
bound  to  repair  the  highway  and  maintain  it  in  repair,  but 
they  have  no  power  whatever  to  authorize  the  opening  of 
the  surface  of  the  highway.  Secondly,  the  agreement  is 
illegal.  It  is  an  agreement  to  commit  a  nuisance  on  the 
higiiway.  To  obstruct  a  highway  by  breaking  up  the  sur- 
face is  an  indictable  offence:  Reg,  v.  Longton  Oas  Com- 
pany (') ;  and  is  therefore  illegal. 

Bay  Us  was  not  heard  in  reply. 

Blackburn,  J.:  I  think  that  our  judgment  ought  to  be 
for  the  plaintiffs.  They  are  a  Highway  Board,  performing 
the  same  duties  and  having  the  same  powers  as  a  surveyor 
would  have  if  elected  by  the  inhabitants  of  a  parish  under 
6  &  6  Wm.  4,  c.  50.  The  surveyor  is  the  officer  of  the  parish, 
who  de  facto  has  the  control  of  the  Jiighways  and  the  right  to 
prevent  persons  from  doing  things  injurious  to  the  highway. 
if  any  person  attempted  to  open  the  soil  of  the  highway  the 
surveyor  would  be  the  proper  person  to  stop  him  from 
breaking  up  the  road,  and  it  would  be  incumbent  on  the 
95J  surveyor  to  have  the  surface  made  good!  *  Under  these 
circumstancejJ  the  plaintiffs,  as  surveyors  of  highways,  are 
applied  to  by  the  defendants,  who  are  a  gas  company,  for 
permission  to  break  the  surface  of  the  highway  in  order  to  lay 
down  gas  pipes.  In  answer  to  this  application  the  plain- 
tiffs say  they  will  grant  a  license  on  certain  terms,  and  these 
terms  are  stated  in  the  record  to  be  that  the  company  shall 
make  good  the  surface  of  the  road  which  would  be  disturbed 

(•)  2  U,  <fe  C,  197;  31  L.  J.  (Ex.)  («)  2  E.  &  E.,  651 ;  29  L.  J.  (M.C.),  118. 
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or  damaged,  and  shall  pay  to  the  plaintiffs  1^.  P<?r  yard  for  the 
highway  opened.  I  am  of  opinion  that  a  sufficient  consider- 
ation is  shown.  A  consideration  is  sufficient  if  there  be  a 
benefit  to  the  defendant  or  a  detriment  to  the  plaintiff.  The 
plaintiffs  have  the  right  to  say  to  the  defendants  that  they 
are  not  to  meddle  witli  the  surface  of  the  highway  ;  and  if  the 
defendants  did  meddle  with  the  highway  without  the  leave 
of  the  plaintiffs,  they  would  be  liable  to  a  penalty  under 
s.  72  of  5  &  6  Wni.  4,  c.  50.  I  do  not  think  that  the  license 
to  open  the  highway  is  necessarOy  a  license  to  commit  an 
indictable  offence.  It  is  quite  possible  to  open  the  highway 
within  the  terms  of  the  agreement  without  creating  a  nuisance. 
It  is  true  that  the  public  cannot  use  the  spot  opened,  and  if 
the  defendants  opened  too  much  of  the  road  at  one  time  it 
might  be  a  nuisance,  but  they  cannot  take. the  objection  that 
they  themselves  by  their  own  fault  might  create  a  nuisance. 
I  am  of  opinion  that  there  is  nothing  to  show  that  the  bar- 
gain is  tainted  with  illegality. 

Mellor,  J.:  I  am  satisfied  that  the  allegations  on  the 
record  do  not  show  that  necessarily  the  license  is  one  to 
commit  an  indictable  offence.  Secondly,  if  certain  parties 
come  together,  and  one,  assuming  that  the  other  has  aui 
thority  to  give  a  license  to  open  a  highway,  agrees  that,  if 
the  license  be  given,  he  will  restore  the  road  to  its  original 
good  condition  and  also  pay  a  certain  sum  of  money,  1  am 
of  opinion  that  there  is  a  good  consideration  for  the  agree- 
ment. 

Lush,  J. :  I  am  of  the  same  opiuion.  I  must  own  that 
from  the  very  first  I  thought  that  this  was  a  very  clear  case. 
The  first  objection  is  that  the  contract  is  nudum  pactum  for 
want  of  a  consideration.  The  agreement  is  that  if  the  plain- 
tiffs would  give  *to  the  defendants  their  license  to  open  [96 
a  certain  public  highway  the  defendants  would  make  good 
the  surface  of  the  road,  and  would  pay  to  the  plaintiff's 
1*.  per  yard  of  the  highway  so  opened.  Now  the  Is^  per 
yara  to  be  paid  to  the  plaintiffs  is  evidently  stipulated  for 
to  compensate  them  for  the  expenses  they  would  incur  for 
any  sinkiiig  of  the  road  that  might  take  place  afterwards, 
the  filling  up  of  which  is  a  duty  cast  on  the  plaintiffs  as  sur- 
veyors. It  ap^)ears  to  me  that  there  is  ample  consideration 
for  the  agreement.  There  is  both  a  benefit  to  the  one  party 
and  a  detriment  to  the  other — a  detriment  to  the  plaintiffs, 
inasmuch  as  they  are  charged  with  the  duty  of  repairing 
and  maintaining  the  highway,  and  would  have  had  to  incur 
costs  for  this  purpose ;  and  a  benefit  to  the  defendants,  who 
could  not  have  opened  the  highway  without  the  consent  of 
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the  plaintiffs,  and  who  forbore  to  exercise  their  power  of 
preventing  the  defendants  from  opening  the  highway. 
Secondly,  it  was  said  that  the  agreement  is  illegal,  that  tne 
plaintiffs  are  authorizing  an  indictable  offence.  But  there 
IB  nothing  to  show  that  this  is  so,  and  even  if  it  were,  as  at 
present  aavised,  I  doubt  if  the  defendants  could  set  np  as  & 
defence  that  the  contract  is  illegal. 

JvdgmeiUfoT  tTie  plaintiffs. 

Attorneys  for  plaintiffs  :  TiUey  <fe  Liggens. 

Attorney  for  defeadants ;    Weightvian. 


[Liw  Beporta,  10  Queen's  Bench,  97.] 
Not.  11,  187*. 

97]    *Ban-ks,  Appellant;  Ckossland,  Respondent. 

Matler  and  Servant— SO  (t  31  Viet,  c  141,  t.  8,  kA.  I — 4  Geo.  4,  e.  S4,  (.  S—FrcaaliiKfm 
taaimt  Servant  bAo  hat  not  entered  into  iService — I'aTol  Ccmtraet  ttol  e~' "" 


I 


Slalule  of  Fraiidt,  i 

By  a  parol  hirise  on  tbe  11th  of  Tfovember,  respondent  a^Teed  to  serve  appelluib 
aa  ■  servant  in  husbaadry,  for  one  year,  to  commeace  on  the  i5A  of  November.  Ke- 
■pondent  did  not  enter  foto  hie  service,  and  an  information  wag  taken  oat  aniDat 
him  nnder  the  Haeter  and  Servant  Act.  1837  (30  rb  SI  Vict,  c  141),  by  s.  3  of  which 
nothing  in  this  act  shall  apply  to  any  contract  of  service  other  than  a  contract  withia 
the  meaning  of  the  ena«tmente  in  tbe  first  schedule  to  this  act,  or  some  or  one  of 
them.  By  s.  8  of  4  Geo.  4,  c.  34  (which  is  in  the  schedule),  proceedinge  can  be 
taken  against  a  servant  in  huabandry  who  has  not  entered,  into  his  service  otAy  if  tha 
conti^ct  be  in  writing  aigned  by  the  parties  \a  it : 

}!fld,  that  DO  proceediDgs  could  be  taken  against  tbe  respondent  under  the  act 
of  1^67. 

i/eU,  also,  that,  as  the  contract  was  not  to  be  performed  within  a  year,  and  wsa 
not  in  writing,  s.  4  of  the  Ststiit«  of  Frauds  would  have  prevented  the  enforcing  of 
tlie  contract 

Case  stated  by  jastice  of  the  East  Riding  of  Yorkshire 
under  20  &  21  Vict.  c.  43. 

Upon  the  hearing  of  an  information, — preferred  by  the  ap- 
pellant against  the  respondent  under  s,  4  of  tlie  ' '  Master  and 
Servant  Act,  1867"  (30  &  31  Vict.  c.  141),  that  the  respon- 
dent did  at  Howden,  in  the  said  Riding,  on  the  11th  of  No- 
vember, 1873,  enter  into  a  certain  contract  with  the  appellant 
to  serve  him  as  a  servant  in  husbandry  for  a  period  unex- 
jiiied  at  the  date  of  preferring  the  information,  but  that  the 
respondent  had  neglected  to  enter  into  such  service  contrary 
to  ine  form  of  the  statute,  and  claiming  £3  as  corapensatioa 
for  the  non-performance  of  the  contract, — the  justices  dis- 
missed the  information  without  costs. 
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The  following  facts  were  either  proved  or  admitted  by 
both  parties. 

The  contract  of  hiring  was  by  parol  only,  at  Howden 
statute  hirings,  held  on  the  11th  of  November,  1873,  and 
was,  that  the  respondent  should  serve  the  appellant  as  a 
eeivant  in  husbandry  for  one  year,  to  commence  at  Martin- 
mas (23d  l^ovember),  1873,  at  the  wages  of  £13,  the  appel- 
lant paying  to  the  respondent  3s.  for  *his  fastening  [98 
money,  which  money  was  returned,  on  the  30th  of  Novem- 
ber, 1873,  by  the  respondent  to  the  appellant,  and  retained 
by  him. 

The  respondent  did  not  enter  into  his  service  according  to 
his  contract,  but  refused  so  to  do. 

The  justices  were  of  opinion  that  the  contract  not  being  in 
writing,  was  within  the  meaning  of  s.  4  of  the  Statute  of 
Frauds,  as  a  contract  not  to  be  performed  within  a  year  from 
the  making  thereof,  and  therefore  inoperative. 

The  justices  were  also  of  opinion  tnat,  prior  to  the  pass- 
ing of  the  "Master  and  Servant  Act,  1867,"  justices  had 
no  iurisdiction  to  adjudicate  in  cases  of  masters  and  servants 
in  husbandry,  except  under  20  Geo.  2,  c.  19  (s.  2),  in  the 
case  of  servants  who  had  actually  entered  upon  their  em- 
ployment ;  or  under  4  Geo.  4,  c.  34,  s.  3,  in  the  case  of  ser- 
vants who  had  refused  to  enter  upon  their  employment,  and 
where  there  had  been  a  contract. in  writing  and  signed  by 
the  contracting  parties ;  the  justices  were  also  of  opinion 
that  as  the  above-mentioned  acts  of  20  Geo.  2,  c.  19,  and 
4  Geo.  4,  c.  34,  are  included  in  the  first  schedule  to  the 
**  Masters  and  Servants  Act,  1867,"  the  latter  act  is  by  s.  3 
hmited  in  its  operation  to  cases  within  the  above  acts  of 
Geo.  2  and  Geo.  4  ;  and  that  therefore  they  had  no  jurisdic- 
tion to  convict  the  respondent  or  make  any  order  upon  him 
in  this  case(*). 

The  question  of  law  for  the  opinion  of  the  court  was, 
whether  the  justices  were  right  in  dismissing  the  infor- 
mation. 

C)  80  ^  31  Vict.  c.  141,  8  3 :   Nothing  matters,  and  things  to  which  the  said  en- 

in  this  act  shall  apply  to  any  contract  of  actments  respectively  apply ;  and  in  re- 

Mrvice  other  than  a  contract  within  the  spectofallcontracts  of  service,  employers, 

meaning  of  the  enactments  described  in  employed,  cases,  matters,  and  things  to 

the  first  schedule  to  this  act,  or  som'e  or  which   this  act  applies,    the   respective 

one  of  them,  or  to  any  employer  or  em-  provisions  of  this  act  shall   be  deemed 

ployed  other  than  the  parties  to  a  con-  to  be  and  are  hereby  substituted  for  such 

tract  of  service  to  which  this  act  applies  of  the  said  enactments,  or  so  much   or 

M  aforesaid,  or  to  any  case,  matter,  or  such  parts  of  the  same,  as  would  have 

thing  arising  under  or  relating  to  any  applied  thereto  if  this  act  had  not  been 

contract  of  service,  or  arising  between    passed 

employer  and  employed,  other  than  cases, 

11  Eng.  Rep.  22 
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OibbonSy  for  the  appellant :  The  justices  ought  to  have 
convicted.  First,  b.  4  of  the  Statute  of  Frauds  does  not 
99]  avoid  the  *contract  if  not  in  writing,  but  only  forbids 
an  action  to  be  brought  upon  it :  Crosbt/  v.  Wadsworik{'). 

[Mellor,  J.:  It  would  certainly  be  very  anomalous  if  a 
person  could  be  punished  criminally  for  not  performing 
what  the  law  will  not  compel  him  to  perform,  in  a  civil 
action.] 

In  LaytJtoarp  v.  Bryant  {^)  the  distinction  in  this  respect 
between  s.  17  and  s.  4  is  pointed  out,  and  was  acted  upon  in 
Leroux  v.  Brown  (*). 

[Lush,  J. :  By  s.  3  of  30  &  31  Vict.  c.  141,  the  act  onlj^  ap- 
plies to  contracts  within  the  statutes  in  the  schedule ;  is  not 
that  fatal  to  the  appellant's  case?  There  was  no  writing 
here,  and  the  respondent  did  not  enter  into  the  service.] 

That  is  the  second  ground  of  the  justices'  decision ;  but 
in  Crane  v.  Powell {*)  Willes,  J.,  expressly  declined  to  give 
any  opinion  upon  the  point  whether  the  jurisdiction  of  the 
justices  under  the  act  of  1867  was  confined  to  cases  within 
20  Geo.  3,  c.  19,  and  4  Geo.  4,  c.  34;  and  Brett,  J.,  had 
'*very  considerable  doubts  whether,  in  order  to  bring  the 
case  within  the  late  statute,  the  contract  need  be  such  as 
would  have  given  jurisdiction  to  the  magistrates  under 
4  Geo.  4,  c.  34,  or  one  of  the  statutes  mentioned  in  the 
schedule."  By  s.  2,  "a  contract  of  service"  shall  include 
any  contract,  whether  in  writing  or  by  parol,  to  serve  for 
any  period  of  time,  or  to  execute  any  work. 

[Blackburn,  J.:  I  confess  I  cannot  see  the  ground  for  the 
doubts  of  my  Brother  Brett.] 

Kingsfora^  for  the  respondent:  Brett,  J.,  certainly  ex- 
pressed doubts ;  but  it  became  unnecessary  to  decide  the 
point,  as  the  court  were  agreed  that  there  was  a  contract  in 
writing.  Sect.  3  of  the  act  cuts  down  the  wider  definition 
in  s.  2,  so  far  as  it  is  wider  than  the  contracts  in  any  of  the 
statutes  mentioned  in  the  schedule.  On  the  other  point,  the 
intention  of  s.  4  of  the  Statute  of  Frauds  and  the  effect  of 
the  enactment  are,  that  a  contract,  if  not  in  writing,  and  not 
to  be  completed  within  a  year,  shall  not  be  enforced  at  all. 

Gibbons^  in  reply. 

Blackburn,  J.:  I  am  of  opinion  that  the  magistrates 
100]  were  *riglit  in  dismissing  the  information  on  both 
grounds.  By  s.  3  of  30  &  31  Vict.*  c.  141,  nothing  in  tbis 
act  ig  to  apply  to  any  Conti-act  of  service  other  than  a  con- 
tract within  the  meaning  of  the  enactments  in  the  first  sched- 

0)  6  East,  602.  (»)  12  C.  B.,  801,  827 ;  22  L.  J.  (C.P.).  1. 

(-)  2  Bing.  N.  C,  at  pp.  745,  747.  O  Law  Rep.,  4  C.  P.,  at  pp.  129,  131. 
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Tile,  or  some  or  one  of  them,  and  the  provisions  of  this  act 
are  to  be  deemed  and  are  substituted  for  such  of  the  enact- 
ments as  would  have  applied  if  this  act  had  not  been  passed. 
That  seems  to  me  clearly  to  confine  the  enactments  of  the 
new  act  to  cases  of  which  the  circumstances  would  have 
been  within  the  old  acts.     In  Crane  v.  Powell  (*),  the  coUrt 
decided  that  the  letters  made  out  an  agreement  in  writing. 
My  Brother  Brett,  however,  savS :  "It  is  said  that  the  con- 
tract would  not  have  been  within  4  Geo.  4,  c.  34,  or  any  of 
the  other  acts  mentioned  in  the  first  schedule  to  the  new 
statute,  because  it  was  not  in  writing,  and  the  service  had 
not  been   commenced.      That  raises   two  questions — first, 
whether  there  was  a  contract  in  writing,  secondly,  whether, 
if  not,  it  was  necessary  that  there  should  be  such  to  bring 
the  case  within  the  late  statute.     Now,  I  must  say,  that  1 
have  very  considerable  doubts  whether,  in  order  to  bring  the 
case  within  the  late  statute,  the  contract  need  be  such  as 
would  have  given  jurisdiction  to  the  magistrates,  under  4 
Geo.  4,  c.  34,  or  one  of  the  other  statutes  mentioned  in  the 
schedule.'*     The  learned  judge  does  not  explain  the  reasons 
for  his  doubts,  and  I  confess  I  cannot  discover  them.     The 
enactments  of  the  new  act  are  only  to  apply  to  cases  within 
the  acts  mentioned  in  the  schedule ;  consequently,  as  any 
contract  for  service  in  husbandry  which  has  not  been  en- 
•  tered  into  can  only  be  enforced  under  the  old  act  of  Geo.  4 
if  it  be  in  writing  signed  by  both  parties,  the  new  act  does 
not  extend  to  it.     I  also  think  the  first  ground  good,  which 
the  magistrates  took  under  s.  4  of  the  Statute  of  Frauds, 
which  says  that  no  action  shall  be  brought,  ijiter  alia,  upon 
any  agreement  that  is  not  to  be  performed  within  one  ye'ar 
from  the  making,  unless  the  agreement  shall  be  in  writing. 
That,  I  think,  is  equivalent  to  saying  that  such  an  agree- 
ment shall  not  be  enforceable  generally,  and  to  proceed 
under  the  new  statute  would  be  to  enforce  the  agreement. 

Mellor,  J.:  I  am  of  the  same  opinion.  I  confess  I  do 
not  agree  in  the  doubts  expressed  m  the  Court  of  Common 
Pleas.  It  seems  clear  that  the  contract  under  the  new  act 
must  be  a  contract  which  *under  some  one  of  the  stat-  [101 
utes  in  the  schedule  could  have  been  enforced.  It  is  clear 
also  that  this  was  a  contract  which,  at  the  time  of  the  mak- 
ing of  it,  could  not  have  been  enforced  by  an  action  at  law 
by  reason  of  the  Statute  of  Frauds.  It  certainly  would  ht 
most  extraordinary  if  a  man.  could  be  treated  as  a  criminal 
for  not  performing  a  contract  which  could  not  be  enforced 
against  him  by  civil  process. 

(»)  Law  Re^».,  4  C.  P.,  123, 130. 
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Lush,  J,:  I  am  of  the  same  opinion.  It  ia  Bald  that  there 
is  an  inconsistency  between  s.  2  and  a.  3.  Tliat  may  be  so 
in  terms  ;  we  muat  find  out  tlie  intention  of  tlie  Legislature. 
The  object  of  the  statute  was  to  bring  together  the  various 
enactments  as  to  the  employed  and  employers;  and  all  the 
acts  are  brought  into  one  schedule,  and  all  are  virtually  re- 
pealed in  8,  3  by  the  substitution  of  the  enactments  in  the 
new  act ;  and  it  is  clear  that  the  intention  is  to  include  all 
cases  within  the  repealed  acta,  but  no  more.  Sect.  2  says, 
"the  words  'contract  of  service'  shall  include  any  contract, 
whether  in  writing  or  by  parol,  to  serve  for  any  time,  or  to 
execute  any  work,  and  to  any  contract  of  apprenticeship, 
whether  entered  into  before  or  after  the  passing  of  this  act. 
The  only  object  of  this  was  to  prevent  repetition,  and  there 
is,  therefore,  no  contradiction  to  s.  3.  Then  4  Geo.  4,  c.  34, 
8.  3,  saya,  "if  any  servant  in  husbandry,  &c.,  shall  contract 
with  any  person  to  serve  him  for  any  time,  and  shall  not 
enter  into  or  commence  his  service  (such  contract  being  in 
writing,  and  signed  b^  the  contracting  parties),  or  having 
entered  into  such  service,  shall  absent  himself  irom  his  ser- 
vice (whether  such  contract  be  in  writing  or  not),"  summary 
proceedings  maybe  taken  before  justices.  In  the  present 
case  the  contract  was  without  writing,  and  the  respondent 
did  not  enter  into  the  service  at  all,  so  that  he  could  not 
have  been  proceeded  against  under  the  act  of  Geo,  4.  Con- 
sequently the  new  act  does  not  extend  to  the  case.  I  am 
inclined  to  agree,  as  to  the  other  point  on  the  Statute  of 
Frauds,  that,  where  a  statute  forbids  the  enforcing  of  a  con- 
tract by  civil  process,  it  cannotTbe  enforced  by  criminal  pro- 
cess ;  but  it  IS 'unnecessary  to  express  an  opinion  on  the 
point,  as  the  other  point  disposes  of  the  information, 

Judgmeni  for  the  respondent. 

Attorneys  for  appellant :  Jtidsdale  &  Craddock. 

Attorney  for  respondent :    W.  EUy. 

An  o^reentent  to  emplo;  apersoa  for  malle  in  the  country  where  U  is  aonght 

one  TPAr,  to  commence  in  the  future,  is  to  be  enforced,  could  not  bj  raaaoD  of 

void,   unless  in  writing:  Aiaitergers.  the  statute  of  frauda  have  been  sued 

M'lrein,  4  E^  D.  Smith.  393  ;  C/tmea  r.  upon  :  Leroux  v.  Broien.   12  Comuioa 

LaiMon,  10  Conn,,  2la  ;  Tattle  v.  Saelt,  Beach,  SOI,  S.  C.  U  Bog.  Law  &  Eq. 

ai  Mdne,  555;  Keerman  v.  CoUiiu.  9  Hep.,  247. 

Bufiii    (Ky.),    460;    Keliy  t.    TerrUtt  But  where  the  first  year's  agreement 

Admr.,  36  Ueorgia,  551 :   Bracedgirdle  was  void  because  to  commence  in  the 

V.   I/rald,  I   Barn.    It    Alderson,  733  ;  future,  and  the  employee  continued  to 

DniTinHoitd  V.  BiirriU,  13  Wend.,  807  ;  work  after  the  expiration  of  the  first 

Lt^roiii  t.  Broaa,  12  Common  Bench,  without  anj  express  acreement,  held 

601,  S.r.UEng.  Law&Eq.  Rep.,347.  the  jury  might  infer  the  making  of  a 

An  action  will  not  lie  in  one  conn-  valid  contract  for  the  second  year  after 

try  to  enforce  an  oral  agreement  made  the  leriiiination  of  the  first.:   Taiterton 

In  naother  (and  valid  there),  which  if  v.  Suffolk,  ftc,  106  Mass.,  56. 
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[Law  Reports,  10  Queen's  Bench,  102.] 
Nov.  11,  1874. 

*Haigh,  Appellant;  The  Town  Council  of  Shef-  [102 

FIELD,  Respondents. 

BeOutff  HinueAct  (16  A  17  Viet.  e.  119),  m.  1,  8,—"  Place**— " KnoiHngli/  andwilfully 

permitting  Place  to  be  used  for  the  Purpose  of  betting" 

The  appellant  was  charged  on  a  snmmons  under  the  Betting  House  Act  (16  <&  17 
Vict  c.  119),  88.  1  and  3,  with  knowingly  and  wilfully  permitting  a  place  of  which 
he  was' the  occupier  to  be  used  by  certain  persons  for  tlie  purpose  of  betting  with 
pereons  resorting  thereto.  On  the  hearing  it  was  proved  that  the  appellant  occupied 
as  tenant  a  house,  with  a  piece  of  enclosed  ground  adjoining,  used  for  cricket,  foot* 
racing,  and  other  games  and  sports.  On  the  day  named  in  tUe  summons  foot-racing 
took  place  in  the  grounds,  to  which  persons  were  admitted  on  payment  of  6^ 
Within  the  pounds,  but  outside  the  space  reserved  for  the  runners,  and  amongst 
tlie  spectators,  some  fifteen  or  twenty  professional  bettors  stood  on  chairs  and  stools 
in  different  spots,  with  books  in  their  hands,  calling  out  the  odds  on  the  various 
runners,  and  bettiug  with  different  persons,  a  man  behind  each  of  the  professional 
bettors  recording  the  bets  in  a  book,  the  persons  paying  Is.  each,  and  receiving  a 
ticket.  The  evidence  satisfied  the  ma^^istrate  that  the  appellant  knew  of  what  was 
eoine  on  and  took  no  steps  to  prevent  it,  and  that  he  might  have  prevented  it  if  he 
had  been  so  minded;  and  he  accordingly  convicted  the  appellant  of  the  offence 
charged : 

Hwl,  that  the  conviction  was  right. 

Eastwocd  Y.  Miller  (9    Eng.   Rep.,    874.)  approved. 

Case  stated  by  the  police  magistrate  of  Sheffield,  under 
20  &  21  Vict.  c.  43. 

A  summons  was  heard  on  the  5th  of  December,  1873,  on 
an  information  charging  that  the  appellant  on  the  21st  of 
July,  1873,  being  then  the  occupier  of  a  certain  place,  to 
wit,  Hyde  Park  Cricket  Ground,  situate  at  the  Pant  in  the 
said  borough,  unlawfully,  knowingly,  and  wilfully  did  per- 
mit the  said  place,  to  be  used  by  George  Trickett  and  others 
for  the  purpose  of  betting  witn  persons  resorting  thereto, 
contrary  to  the  form  of  the  statute. 

This  charge  was  framed  under  16  &  17  Vict.  c.  119,  which 
enacts  that  "no  house,  office,  room,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose,"  among  others,  "of 
the  occupier,  owner  or  keeper  thereof,  or  any  person  using 
the  same,  or  anv  person  procured  or  employed  oy  or  acting 
for  or  on  behali  of  such  owner,  occupier,  or  keeper,  or  per- 
son using  the  same,  or  of  any  person  having  the  care  or 
management,  or  in  any  way  conducting  the  business  thereof, 
betting  with  persons  resorting  thereto.  Sect.  *3,  un-  [103 
der  which  the  information  was  laid,  imposes  a  penalty  on 
anj^  person  who, ''  being  the  owner  or  occupier  of  any  house, 
office,  room,  or  other  place,  or  a  person  using  the  same, 
shall  open,  keep,  or  use  the  same  for  the  purposes  herein- 
before mentioned,  or  either  of  them ;' '  and  also,  on  any  per- 
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son  who,  ''being  the  owner  or  occupier  of  any  house,  room, 
office,  or  other  place,  shall  knowingly  and  w^ilfuUy  per- 
mit the  same  to  be  opened,  kept,  or  used  by  any  other  per- 
son for  the  purposes  aforesaid,  or  either  of  them." 

The  appellant  occupies  as  tenant  a  house,  together  with  a 
piece  01  enclosed  ground  adjoinin^^,  called  Hyde  Park 
Cricket  Ground,  used  for  cricket,  foot-racing,  and  other 
games  and  sports.  On  the  day  named  in  the  summons  foot- 
racing took  place  in  the  ^rounds,  to  which  persons  were  ad- 
mitted on  payment  of  Qa,  Within  the  grounds,  but  outside 
the  space  reserved  for  the  runners,  and  amongst  the  specta- 
tors, some  fifteen  or  twenty  persons,  being  clearly  profes- 
sional bettors  (George  Tricketi  being  one  of  them),  stood  on 
chairs  and  stools  m  different  spots,  with  books  in  their 
hands,  calling  out  the  odds  on  the  various  runners,  and  bet- 
ting with  different  persons.  A  man  behind  each  of  the  pro- 
fessional bettors  recorded  the  bets  in  a  book.  The  persons 
betting  payed  money  {\s,  each)  and  received  a  ticket.  A 
.large  number  of  persons  assembled  in  the  grounds,  to  the 
number  of  upwards  of  10,000.  Although  there  was  nothing 
to  show  the  terms  on  which  Trickett  and  the  other  profes- 
sional bettors  were  admitted  to  the  grounds,  the  evidence 
satisfied  the  magistrate  that  the  appellant  knew  of  what  was 
going  on,  and  took  no  steps  to  prevent  it ;  and  that  he  might 
have  prevented  it  if  he  had  been  so  minded.  No  attempt 
was,  indeed,  made  on  the  part  of  his  counsel  to  controvert 
that  part  of  the  case.  Further,  although  his  counsel  did 
attempt  to  contend  that  the  space  of  ground  was  not  a 
"place"  within  the  statute,  the  niagistrate  was  of  opinion 
that  it  was.  Blackburn,  J.,  in  giving  judgment  in  Doggetl 
V.  Catterns(^)  in  the  Exchequer  Chamber,  while  holding 
with  the  rest  pf  the  court  that  a  spot  under  a  tree  in  Hyde 
Park  resorted  to  for  the  purpose  of  betting  was  not  a 
"place"  within  the  act  (reversing  the  decision  of  the  Court 
of  Common  Pleas),  is  reported  to  have  observed:  "I  do 
not  say  that  an  open  field  is  not  a  place  which  may  come 
lOi]  within  the  ^description  of  the  term  'place'  in  the 
statute."  On  the  other  hand,  the  counsel  in  support  of  the 
respondents  declined  to  contend  that  the  use  of  a  chair  or 
stool  constituted  each  particular  spot  where  Trickett  and 
the  betting  men  stood  a  "place"  as  distinguished  from  the 
Hyde  Park  Cricket  Ground  generally.  There  is  an  obviou3 
distinction  between  a  chair  and  the  wooden  structures  oa 
the  Doncaster  race  course,  which  in  Shaw  v.  Morleyi^)  was 
held'  to  be  an  "  office  "  and  "  place  "  within  the  act.' 

(0  19  C.  B.  (N.S.),  765 ;  34  L.  J.  (C.P.),  159.  («)  Law  Rep.,  3  Ex.,  137. 
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The  real  questioQ  in  the  case,  as  it  seemed  to  the  magis- 
trate, was  one  distinct  from  the  reported  cases,  and  was 
tliis :  Was  there  a  user  by  Trickett  of  the  Hyde  Park 
Cricket  Ground  for  the  purpose  of  betting  with  persons  re- 
sorting thereto  within  the  meaning  of  the  act  ?  But  more 
closely  the  question  is  :  Does  the  statute  include  an  inci- 
dental and  partial  use  of  a  place  for  betting  purposes,  or  is 
it  confined  to  what  may  be  termed  either  a ''paramount" 
or  "dominant"  or  '* governing"  use?  The  grounds  are 
really  used  for  the  purpose  of  foot-racing  and  other  games 
and  sports,  and  they  are  occupied  by  appellant  as  tenant 
for  those  purposes ;  and  if,  from  being  declared  unlawful, 
or  from  any  other  cause,  the  practice  of  betting  as  above 
described  were  to  cease,  the  grounds  would  in  every  other 
respect  be  occupied  by  the  appellant,  and  used  for  the  pur- 
poses and  with  all  the  other  incidents  heretofore  existing. 

In  matter  of  fact  as  well  as  law  there  was  no  occupation 
or  user  by  the  appellant  himself  of  this  place  for  any  pro- 
hibited purpose ;  but,  on  the  other  hand,  the  magistrate 
found  as  a  matter  of  fact  (as  a  legitimate  deduction  from 
the  evidence)  that  Trickett  resorted  to  the  grounds  for  the 
sole  or  principal  object  of  betting  with  other  persons. 
.  The  magistrate  entertained  doubts  as  to  wnether  the  ap- 
pellant had  committed  the  particular  offence  charged.  Still 
the  ultimate  inclination  of  his  opinion  was  that  the  appel- 
lant had  brought  himself  within  tne  four  corners  of  the  act ; 
and  he  was  the  more  inclined  to  take  this  view  because  he 
could  not  doubt  that  this  system  permitted  by  the  appel- 
lant is  within  the  mischief  sought  to  be  suppressed,  that  is, 
that  it  tends,  in  the  language  of  the  act,  "  to  the  injury  and 
demoralization  pf  improvident  persons."  The  *magis-  [105 
trate,  therefore,  convicted  the  appellant  of  the  oficence 
charged  in  the  nominal  penalty  of  Is. 

The  question  of  law  for  the  opinion  of  the  court  was, 
whether  the  evidence  and  facts  warranted  the  conviction. 

Philbrick,  Q.C.  (with  him  Crompton\  for  the  appellant: 
First,  this  ground  was  not  "kept"  by  the  appellant  for  the 
purposes  of  betting  within  16  &  17  Vict.  c.  119.  The  appel- 
lant had  nothing  to  do  with  the  betting,  and,  moreover,  it  is 
necessary  that  it  should  be  done  knowingly  and  wilfuUy. 

[Blackburn,  J.:  By  s.  3  it  is  made  an  offence  in  the 
owner  or  occupier  to  permit  the  place  to  be  kept  or  used  for 
the  purpose  oi  betting.  It  must  be  taken  on  the  statement 
ot  the  case  that  the  appellant  was  well  aware  of  what  was 
going  on.] 

*'To  be  used,"  means  to  be  habitually  used. 
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[Blackburn,  J.:  If  that  is  necessary,  I  should  say,  on 
the  facts  of  the  case,  that  the  appellant  did  permit  the  place 
to  be  habitually  used.] 

Secondly,  this  is  not  a  place  within  the  meaning  of  the 
act.  The  preamble  shows  that  betting  houses  were  alone 
aimed  at,  and  "place"  must  be  yusdem  generis  with  the 
things  that  have  gone  before,  viz.  a  house,  office  or  room  ; 
*'  place"  must  therefore  be  a  covered  place :  Doggett  v.  Cat- 
terns  C)  Eastwood  v.  Miller  {*)  will  be  relied  on  by  the  other 
side  ;  but  it  is  distinguishable. 

J.  C.  Barker^  for  the  respondents.:  In  Doggett  v.  Cat- 
terns  (*)  it  was  agreed  that  the  spot  under  a  tree  in  Hyde 
Park  would  have  been  a  "place"  within  the  act,  notwith- 
standing it  was  an  open  place ;  and  the  only  reason  that  the 
Exchequer  Chamber  held  it  was  not  a  place  was  because  the 
defendant,  who  had  no  right  whatever  there,  could  not  be 
said  to  be  owner  or  occupier.  Bows  v.  Fenwicki^)  and 
Eastwood  V.  Miller  (*)  are  direct  authorities  that  this  is  a 
"  place."  The  latter  place  is  pricisely  similar  in  its  circum- 
stances to  the  present  case,  and  is  an  authority  that  the  ap- 
pellant, by  allowing  Trickett  and  the  other  professional  bet- 
tors to  make  bets,  was  permitting  the  place  to  be  used  for 
betting  within  the  meaning  of  the  act. 

1061  *Blackburn,  J.:  I  think  that  this  conviction  must 
be  affirmed.  The  Legislature  in  i)assing  the  act  of  16  &  17 
Vict.  c.  119,  show  the  danger  they  intended  to  guard  against 
by  the  recital.  Then  s.  1  provides — [the  learned  judge  read 
the  section.]  In  the  first  part  the  place  is  mentioned, 
"house,  office,  room,  or  other  i)lace;"  and  the  second  part 
points  to  the  manner  of  betting,  viz.  by  the  receipt  of 
money  on  deposit.  On  this  my  Brother  ferett  in  Bows  v. 
Eembiclc{*)  remarks:  "When  the  act  of  Parliament  in 
question  passed,  the  Legislature  had  not  made  up  its  mind 
to  prohibit  gaming  altogetlier.     But  what  it  did  mean  to 

Erohibit  was  that  which  is  described  in  the  preamble,  viz.  a 
ind  of  gaming  which  had  of  late  sprung  up,  tending  to  the 
injury  and  demoralization  of  improvident  persons,  '  by  the 
opening  of  places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or  occupiers 
of  such  houses  or  offices,  or  by  other  persons  acting  on  their 
behalf,  on  their  promises  to  j)ay  money  on  events  of  horse 
racing  and  the  like  contingencies.'  That  discloses  the  kind 
of  gaming  which  was  sought  to  be  suppressed.     The  enact- 

0)   17   0.  B.    (N.S.),  669;    19   0.  B.        («)  Law  Rep.,  9  Q.  B.,  440. 
(N.S.),  766;  84  L.  J.  (C.P.),  46,  169.  (»)  Law  Rep.,  9  C.  P.,  889. 

(*)  Law  Rep.,  9  C.  P.,  at  p.  845. 
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ing  part  of  s.  1  then  provides  that  *  no  house,  oflBce,  room, 
or  other  place,  shall  be  opened,  kept,  or  used '  for  the  pur- 
poses mentioned  in  the  preamble.     And  then  s.  3  enacts 
that  '  any  person  who,  being  the  owner  or  occupier  of  any 
house,  office,  room,  or  other  place,  or  a  person  using  the 
same  shall  open,  keep,  or  use  the  same  tor  the  purposes 
hereinbefore  mentioned,  or  either  of  them,  &c.,  and  any  per- 
son having  the  care  or  management  of,  or  in  any  manner  as- 
sisting in  conducting  the  business  of  any  house,   office, 
room,    or  place,  opened,  kept,  or  used  for  the  purposes 
aforesaid,  or  any  of  them,'  shall,  on  summary  conviction, 
be  liable  toa  penalty.     It  would  seem,  therefore,  that  the 
kind  of  gaming  prohibited  is  the  opening  and  keeping  a 
place    for  the   purpose  of  gaming    or  betting    with  per- 
sons resorting   thereto,— ra  fixed  place  to  which  all  per- 
sons may  resort."     On  thi^  I  would  observe,  that  while 
it  is  quite  plain  that  the  latter  part  of  s.  1  is ,  confined  to 
the  kmd  of  'betting  mentioned  in  the  preamble,  I  think  it 
is  not  so  clear  that  the  first  part  of  the  section  may  not 
extend  further.     But  in  the  present  case  it  is  sufficient  to 
say  that  it  is  clear  the  gambling  was  within  the  section, 
as  a   ganabling    by  receiving    *money  on    deposit.    [107 
Money  was  deT)osited  in  Bows  v.  FenwicJc  (*)  and  also  in 
Eastwood  V.  Miller  ('),  though*  that  fact  is  not  referred  to  in 
the  judgnients  of  the  court ;  and  it  may  well  be  that  it  was 
intended  to  confine  the  enactment  to  that  kind  of  betting, 
leaving  it  to  future  legislation  to  extend  the  enactment  fur- 
ther if  thought  to  be  advantageous.     It  is,  however,  as  I 
have  said,  unnecessary  to  decide  the  point  in  the  present 
case.    What  we  have  to  determine  is,  first,  was  tnis  "a 
place  "  within  the  act  ?    It  was  completely  under  the  control 
of  the  appellant,  just  as  much  as  an  ordinary  skittle-ground 
is;  and  it  is  immaterial  that  it  was  not  covered  over.     In 
Doagett  v.  CoMerns  (')  the  ]ilace  where  the  betting  was  car- 
ried on  was  clearly  not  *'  a  place  "  kept  for  betting  or  which 
the  occupier  allowed  to  be  used  for  betting,  because  the 
ranger  was  the  person  who  had  the  control  of  the  park,  and 
he  was  no  party  to  the  betting.     Here  the  appellant  had  the 
complete  control  of  the  place,  and  received  Qd,  for  the  ad- 
mission of  each  person.     The  circumstances  under  which 
the  betting  was  carried  on  are  detailed  in  the  case.     It  is 
not  expresslj  stated,  but  no  doubt  the  meaning  is  that  the 
persons  receiving  the  shilling  bet  the  odds,  and  paid  in  shil- 
lings if  they  lost  and  the  person  depositing  the  snilling  won. 

0  Lbw  Rep.,  9  C.  p..  339.  (»)  19    C.   B.  (N.S.).    765;    84    L.    J. 

(*)  Law  Rep.,  9  Q.  B.,  440.  •      (C.P.),  159. 

11  Eng.  Rep.  23 
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On  the  rest  of  tlie  atatement  it  is  clear  that  the  magistrate 
came  to  the  conclusion  that  the  appellant  knew  that  people 
resorted  to  the  enclosure  for  the  purpose  of  thns  betting,  and 
permitted  foot-racing  to  go  on  and  tliese  betting  men  to  come 
in,  linowiug  the  betting  to  be  the  ordinary  consequence, 
Tiie  magistrate  was  therefore  right  in  saying  the  appellant 
did  permit  the  place  to  be  used  for  betting  ;  on  the  principle 
that  a  man  must  be  taken  impliedly  to  be  answerable  for 
what  he  knows  to  be  the  ordinary  consequence  of  what  he 
expressly  permits.  On  this  principle,  la  the  old  case  of 
Hex  V.  MooreC),  a  man  was  held  liaole  for  a  nuisance  aris- 
ing from  the  noise  and  disturbance  caused  by  people  assem- 
bling outside  the  premises  to  shoot  the  pigeons  which  escaped 
being  shot  in  the  premises  In  which  ue  allowed  pigeon 
mattes  to  be  shot.  Then  is  it  any  answer  that,  altnougli 
108]  the  appellant  thus  permits  betting,  *the  premises  are 
primarily  uaed  for  another  purpose,  viz.,  foot-racing?  The 
appellant  keeps  them  for  both  purposes ;  and  it  is  imma- 
terial which  purpose  is  ancillary  to  the  other.  That  cannot 
affect  the  offence.  Then  it  was  said  that  the  place  was  not 
shown  to  have  been  "habitually"  used  for  betting;  the 
word  does  not  occur  in  the  statute  ;  but  I  think,  if  it  were 
necessary  to  show  it,  there  was  ample  evidence  from  which 
the  conclusion  might  be  drawn,  that  it  was  habitually  used. 
And,  moreover,  I  am  of  opinion,  tliough  the  magistrattj 
wouid  not  probably  have  found  that  the  place  was  "  used  " 
for  betting,  if  only  oue  instance  of  betting  had  been  proved, 
still  if  the  occupier  of  the  place,  knowing  that  betting  was 
going  on  in  this  way,  although  only  once,  allowed  it  to  be 
carried  on,  he  would  be  gnilty  of  permitting  the  place  to  be 
u::iid  for  betting,  and  would  be  within'the  statute.  I  repeat 
tiiat  I  do  not  express  any  opinion  whether  the  act  is  re- 
stricted to  cases  in  which  the  betting  is  carried  on  by  means 
of  money  actually  deposited.  That  may  be  a  question  of 
some  nicety. 

For  the  reasons  I  have  given,  I  think  this  conviction  must 
be  affirmed. 

Mkllor,  J. :  I  am  of  the  same  opinion.  I  do  not  think 
any  anthority  is  wanted;  but  I  entirely  agree  with  what  is 
^■■ud  by  my  Brothers  Lush  and  Archibald  in  Eastwoodv. 
MilUr{').  Tile  case  there  was  scarcely  as  strong  as  the 
]ii  isent  in  favor  of  a  conviction.  In  that  case  only  a  single 
iii-l:iuce  of  betting  was  proved,  but  I  entirely  agree  with  tlie 
jiHlLTments  there,  and  with  what  has  been  said  by  my  Brother 
IjitLckburn  about  "habitual."     Whether  the  place  was  used 

&  Ad.,  184.  ■  {»)  Lnw  Kep,,  9  Q.  B.,  140. 
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for  the  pui-pose  of  betting  was  for  the  magistrate  ;  but  his 
finding  as  to  whether  the  appellant  knowingly  and  wilfully 
permitted  the  place  to  be  used  for  betting  no  doubt  might 
be  influenced  by  the  fact  of  whether  the  user  was  shown  to 
have  been  habitual  or  not.  But  here  nothing  can  be  clearer 
than  that  the  appellant  was  fully  cognizant  of  what  the  pro- 
fessional betters  were  doing.  I  express  no  opinion  whatever 
as  to  whether  the  betting,  to  be  within  the  act,  must  be  bv 
way  of  deposit.  As  to  this  not  being  a  ''place,"  I  think 
that  point  quite  unarguable.  I  concurred,  in  the  Exchequer 
Chamber,  in  the  ^judgment  in  Doggett  v.  Catternsi^) ;  [109 
but  the  facts  of  this  case  are  entirely  distinguishable,  and 
meet  the  objection  urged  in  that  case.  Here  is  a  house  and 
premises,  with  cricket-ground  attached,  which  is  enclosed, 
and  is  entirely  under  the  appellant's  control.  As  to  the  ar- 
gument of  y'usdem  generis^  in  applying  that  doctrine,  we 
must  first  look  at  the  object  of  the  act,  and  we  must  also 
bear  in  mind  that  every  word  in  succession  in  this  enactment 
is  larger  in  its  meaning  than  the  preceding  word,  until  at 
last  we  come  to  ''  other  place  :"  so  that  assuming  the  rule  of 
construction  as  to  ejusaem  generis  to  be  applicable,  we  are 
not  bound  by  the  strii^t  rule  or  to  give  any  narrow  interpre- 
tation to  the  word  "place."  I  therefore  concur  that  the 
conviction  must  be  affirmed. 

Lush,  J.:   I  am  of  the  same  opinion.     I  have  given  a 
gn*eat  deal  of  consideration  to  the  statute  since  the  case  of 
BcLstwood  V.  Miller  i^\  and  the  result  is,  that  I  am  convinced 
that  my  Brother  Archibald  and  I  were  right  in  the  view  we 
took,  and  that  this  user  is  within  the  act.     The  preamble  is 
in  these  words — [the  learned  judge  read  the  preamble.]    It 
seems  clear  from  this  that  the  Legislature  had  no  intention 
of  interfering  with  the  ordinary  practice  of  betting  and 
wagering  ;  that  had  been  dealt  with  in  a  previous  act  (8  &  9 
Vict.  c.   109),  by  which  ordinary  betting  was  treated  as  a 
thing  of  neutral  character,  not  to  be  encouraged,  but  on  the 
other  hand,  not  to  be  absolutely  forbidden ;  and  it  left  an 
ordinary  bet  a  mere  debt  of  honor,  depriving  it  of  all  legal 
obligation,  but  not  making  it  illegal.     The  present  statute 
was  intended  to  deal  with  a  more  degenerate  form  of  gam- 
bling and  one  of  a  more  demoralizing  character.     The  words 
of  the  enacting  part  go  beyond  the  words  of  the  preamble, 
not  for  the  purpose  of  extending  the  operation  of  the  act, 
but  for  the  better  carrying  out  the  object  intended,   and 
reaching  every  kind  of  evasion  which  might  otherwise  have 
been  attempted.     Therefore  words  are  inserted  to  amplify 

(')  19  0.  B.  (N.S.),  766  ;  34  L.  J.  (C.P.),  15^.  (*)  Law  Rep.,  9  Q.  B.,  440. 
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the  bare  statement  of  principle.     Thus,  in  the  preamble, 
** houses  and  offices"  only  are  mentioned;  and  it  woal4 
have  been  easy  to  evade  the  act  if  the  enacting  part  had  not 
amplified  this  expression ;  consequently  the  act  goes  on  in 
the  enacting  part  with  "  room  or  other  place,"  which  would 
110]  include  any  kind  of  enclosure  ^whether  covered  in  or 
not.     It  is  not  so  much  the  kind  of  place  as  the  kind  of  bet- 
ting carried  on  which  the  statute  is  aiming  at.     The  charac- 
ter of  the  place  is  comparatively  unimportant.     Again,  thfe 
preamble  mentions  only  the  receipt  of  money  by  owners  or- 
occupiers  of  such  houses  or  offices,  or  by  other  persons  act- 
ing on  their  behalf.     This  mi^ht  be  easily  evaded ;  conse- 
quently the  enacting  part  mentions  not  only  those  classes  of 
persons,  but  also  "  any  person  using  the  same  ;"  and  it  for- 
bids any  house,  office,  room,  or  place  to  be  opened,  kept,  or 
used  for  the  purpose  of  the  owner,  occupier,  Keeper,  or  any 
person  using  the  same,  or  any  person  on  behalf  oi  such  per- 
sons, betting  with  other  persons  resorting  thereto ;  and  then 
in  s.   3  a  penalty  is  imposed  on  any  person  who  shall 
"  knowingly  and  wilfully  permit  the  place  to  be  opened, 
kept,  or  used  bv  anv  other  person  for  the  purposes  afore- 
said,", that  is,  01  mating  bets.     It  also  speaks  of  any  person 
having  the  management  of  the  business.     The  object,  there- 
fore, IS  to  suppress  this  particular  kind  of  gambling  alto- 
gether ;  and  we  must  construe  the  act  so  as  to  carry  out 
that  object  as  far  as  possible,  but  at  the  same  time  not  strain 
the  language  so  as  to  embrace  cases  which  are  not  within 
the  operation.     It  seems  to  me  that  the  facts  of  the  present 
case  bring  it  within  the  very  letter  as  well  as  the  spirit  of  the 
act.     I  need  not  go  through  the  facts,  as  they  have  already 
been  thoroughly  examined  by  my  learned  brothers. 

Judgment  for  the  respondents. 

Attorneys  for  appellant :  Doyle  &  EdwardSy  for  Binney 
&  SonSy  Sheffield. 

Attorneys  for  respondents :  H.  <6  W.  B.  Smithy  for  Yeo- 
manSy  Sheffield. 
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[Law  Reports,  10  Queen's  Bench,  111.] 
JanoAry  15,  1875. 

*HoBBS  and  Wife  v.  The  London  and  South  West-  [HI 

ERN  Railway  Company. 

Gnritr  of  PoMtengert — Railway  Company — Breach,  of  Contract  of  Carriage — Measure 

of  hamagee. 

The  plidntiff,  with  his  wife,  and  two  children  of  five  and  seven  years  old  respect- 
ively, took  tickets  on  the  defendants'  railway  from  'Whimb]^don  to  Hampton  Coort, 
by  tiie  midnight  train.  They  got  into  the  train,  but  it  did  not  go  to  Hampton  Court, 
but  went  along  the  other  branch  to  Esher  where  the  party  were  compelled  to  get 
out  It  being  so  late  at  night  the  plaintiff  was  unable  to  s^et  a  conveyance  or  accom- 
modation at  an  inn.  And  the  party  walked  to  the  plaintifTs  house,  a  distance  of  be- 
tween four  and  five  miles,  where  they  arrived  at  about  three  in  the  morning.  It  was 
a  drixzling  night,  and  the  wife  caught  cold,  and  was  laid  up  for  some  time,  being  un- 
able to  assist  her  husband  in  his  business  as  before,  and  expenses  were  incurred  for 
medical  attendance. 

In  an  action  to  recover  damages  for  the  breach  of  contract,  the  jury  gave  j£28 
damages  :  viz.,  £8,  for  the  inconvenience  suffered  by  having  to  walk  home ;  and  £20 
for  the  wife's  illness  and  its  consequences: 

HM,  as  to  the  £8,  that  the  plaintiff  was  entitled  to  damages  for  the  inconvenience 
suffered  in  consequence  of  being  obliged  to  walk  home;  but  as  to  the  £20,  that  the 
illness  and  its  consequences  were  too  remote  from  the  breach  of  contract  for  it  to  be 
given  as  damages  naturally  resulting  fironLlt. 

First  count,  by  Samuel  Hobbs  and  Elizabeth  liis  wife, 
that  the  plaintiff  Elizabeth  became  a  passenger  in  one  of  de- 
fendants^ *carriages  to  be  by  them  carried  from  Wim-  [112 
bledon  to  Hampton  Court  by  a  train  which  defendants 
represented  was  about  to  proceed  to  Hampton  Court,  and  it 
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thereupon  became  the  duty  of  defendants  to  carry  her 
thither,  but  thej  carried  her  in  another  direction,  viz.,  to 
Esher  station,  far  distant  from  Hampton  Court  station,  and. 
there  left  her,  whereby  the  plaintiff  Elizabeth  was  prevented 
reaching  her  home  for  a  long  time  and  put  to  ana  suffered 
great  exposure,  inconvenience,  and  fatigue,  and  suffered 
much  in  mind  and  body,  and  has  been  unable  to  attend 
to  domestic  affairs,  and  business,  and  to  her  children. 
Claim,  £300. 

Second  count,  that  Samuel  Hobbs  lost  and  was  deprived, 
of  the  comfort  and  services  of  his  wife,  and  was  put  to  great 
expense  in  nursing  and  medical  attendance  on  his  wife  by 
reason  of  the  premises  in  the  first  count  mentioned.  Claim, 
£100  C). 

Plea :  payment  of  £2  into  court. 

Replication :  damages  ultra.    Issue  joined. 

At  the  trial,  before  Kelly,  C.B.,  at  the  Kingston  Spring 
Assizes,  1874,  it  appeared  in  evidence  that  the  plaintiff  lived 
at  New  Hampton.  On  the  12th  of  August,  he  took  second- 
class  tickets  for  himself,  his  wife,  and  two  children  of  five 
and  seven  years  old  respectively,  at  the  Wimbledon  station 
on  the  defendants'  railway  to  Hampton  Court  station,  by 
the  midnight  train.  They  took  their  places  in  the  train, 
but  it  turned  out  that  the  train  went  on  the  other  branch ; 
and  the  plaintiff's  party  were  therefore  obliged  to  get  out  at 
Esher  station,  which  was  between  four  and  five  miles  from 
the  plaintiff's  house,  and  further  from  it  than  the  Hampton 
Court  station  is  by  two  or  three  miles.  The  plaintiff  was 
unable  to  get  a  conveyance  or  accommodation  at  an  inn, 
where  lie  Knocked  in  vain.  The  party  were,  therefore, 
obliged  to  walk  home,  where  they  arrived  at  about  three  in 
the  morning.  It  was  a  drizzling  wet  night,  and  the  wife 
caught  cold,  and  was  laid  up  for  some  time,  bein^  unable  to 
assist  her  husband  in  his  business  as  before,  and  expenses 
.  were  incurred  for  medical  attendance. 

In  answer  to  .questions  by  the  Cliief  Baron,  the  jury  found 
£8  as  damages  for  the  inconvenience  suffered  by  the  plain- 
tiffs in  being  obliged  to  walk  home  ;  and  £20  in  respect  of 
113]  the  wife's  illness  and  *its  consequences  ;  a  verdict  ac- 
cordingly passed  for  the  plaintiffs  for  £28*  beyond  the  £2 
paifl  into  court,  leave  being  reserved  to  move  to  reduce  the 
verdict  by  the  £8  and  £20,  or  either,  if  the  court  should  be 
of  opinion  that  the  plaintiffs  were  not  entitled  to  both  or 
either  of  those  sums. 

A  rule  having  been  obtained  accordingly. 

(')  The  pretase  form  of  the  two  counts  appears  to  have  escaped  notice. 
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Jan.  14.     Dap,  Q.C.,  and  G.  Shaw^  showed  cause:    The 

ElaintiflFs  are  entitled  'to  recover  damages  under  the  two 
eads.  First,  for  the  inconvenience  caused  bv  having  to 
walk  a  distance  of  five  miles  from  the  place  where  the  de- 
fendants had  wrongfully  carried  them  to  Hampton.  These 
damages  are  the  direct  consequence  of  the  breach  of  the  de- 
fendants' contract,  and  in  calculating  them  the  jury  ought 
to  take  into  their  consideration  all  the  surrounding  circum- 
stances, the  lateness  of  the  hour,  and  the  state  of  the  weather. 
The  case  of  Hamlin  v.  Great  Northern  My.  Co.  (*)  is  distin- 
guishable ;  there  the  damages  claimed  were  in  respect  of  the 
})laintiff  being  unable  to  keep  certain  appointments  which 
le  had  made  with  his  customers  of  which  the  defendants 
had  no  notice,  and  such  damages  were  held  not  recoverable 
within  the  rule  laid  down  in  Hadley  v.  Baxendale  (').  So 
the  hotel  expenses  of  a  commercial  traveller  waiting  for 

foods  which  the  defendants  ought  to  have  delivered  were 
eld  not  to  be  reasonably  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  inade,  and  therefore  not 
recoverable :   Woodger  v.  Great  Western  Ry.  Co.  (*)    But  in 
the  present  case  the  damages  are  the  natural  consequence  of 
the  defendants'  wrongful  act.     The  argument  on  the  other 
side  mast  go  the  length,  that  because  there  is  no  pecuniary 
damage  the  defendants  are  to  go  free.     Secondly,  the  plain- 
tiffs are  entitled  to  recover  damages  in  consequence  of  the 
illness  to  the  wife  occasioned  by  the  walk  to  Hampton. 
Catching  cold  is  the  natural  consequence  of  having  been  left 
at  the  station  and  walking  home  in  the  wet ;  natural  conse- 
quence does  not  mean  inevitable  consequence ;  but  the  walk 
and  its  result,  the  illness,  all  flowed  as  the  natural  conse- 
quences of  the  breach  of  the  defendants'  contract.     They  are 
tne  injuries  caused  by  the  defendants'  conduct  to  the  person 
they  *engaged  to  carry,  and  the  damages  are  therefore  [114: 
not  too  remote.     In  Vavis  v.  Garrett  {^)  the  defendant  con- 
tracted to  carry  in  his  barge  the  plaintiffs  lime,  the  master 
of  the  barge  deviated  unnecessarily  from  the  usual  course, 
and  during  the  deviation  a  tempest  wetted  the  lime,  and  the 
barge  taking  fire,  the  whole  Was  lost;  in  Lee  v.  Iilley{*)  the 
defendant's  horse  strayed  into  a  field  belonging  to  the  plain- 
tiff through  the  defect  of  a  fence  which  the  defendant  was 
bound  to  repair,  and  kicked  the  plaintiffs  horse ;  in  Powell 
V.  Salisbury  {')  the  plaintiff's  horses  escaped  into  the  defen- 

(')  1  H.  A  N.,  408;  26  L.  J.  (Ex.),  20.  (»)  18  C.  B.  (N.S.),  722;  84  L.  J.(C.P.), 

{■)  9  Ex.,  341 ;  23  L.  J.  (Ex.),  179.  212. 

(*)  Law  Rop.,  2  C.  P.,  318.  («)  2  Y.  A. J.,  391, 

{*)  6Bing,  716. 
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dant'8  close  and  were  killed  by  the  falling  of  a  liaystack  ; 
in  Lawrence  v.  Jenkins  (')  the  plaintiflP  s  cowa  strayed  tli rough 
the  gap  of  a  fence  into  the  deiendant's  close,  and  fed  on  the 
leaves  of  a  j-ew  tree,  and  died  in  consequence ;  and  in  all 
those  cases  the  court  considered  that  the  plaintiff  could  re- 
cover, the  damages  not  being  too  remote.  Sneesbj/  v.  Lan- 
cashire and  Yorkshire  Ry.  Co.  Qi  ^^i^^  ^-  -^^w  River  Co.  ("), 
MuUett  V.  Mason  ('),  and  Greenland  v.  Chaplin  ('),  are  also 
casea  in  which  it  lias  been  held  that  the  damages  sustained 
by  the  plaintiff  were  not  too  remote. 

Jan.  15.  Parry,  Sergt.,  and  C.  W.  Wood,  Q.C,  in  sup- 
port of  the  rule :  Had  the  plaintiff  taken  a  conveyance, 
■undoubtedly  he  would  have  lieen  entitled  to  claim  the  costa 
from  the  defendants ;  but  the  £3  paid  into  court  is  ample  to 
cover  that.  Discomfort  or  inconvenience  cannot  be  measured 
by  pecuniary  damages,  and  the  plaintiffs  are  therefore  not  en- 
titled to  the  £8  under  tliis  head.  In  Hawlin  v.  Great  North- 
ernRy.  Co-C),  Pollock,  C.B.,  says:  "  In  actions  for  breaches 
of  contract,  the  damages  must  be  such  as  are  capable  of  be- 
ing appreciated  or  estimated.  .  .  .  The  plaintiff  is  entitled 
to  nominal  damages,  at  all  events,  and  such  other  damages 
of  a  pecuniary  kind  as  he  may  have  really  sustained  as  a 
direct  consequence  of  the  breaco  of  contract.  Each  case  of 
this  description  nmst  be  decided  with  reference  to  the  cir- 
cumstances peculiar  to  it ;  but  it  may  be  laid  down  as  a  rule, 
115]  tliat' generally  in  actions  *upon  contracts  no  damages 
can  be  given  which  cannot  be  stated  specitically,  and  that 
the  plaintiff  is  entitled  to  recover  whatever  damages  natu- 
rally result  from  the  breach  of  contract,  but  not  damages 
for  the  disappointment  of  mind  occasioned  by  the  breach  of 
contract."  Secondly,  as  to  the  £20  given  as  damages  for 
the  wife's  illness  and  its  consequence,  that  is  clearly  too  re- 
mote: Woodger  v.  Great  Western  My.  Co.  (')  and  Burton  v. 
Pinkerton  (') ;  see  also  the  judgment  of  Willes,  J.,  in  Fletch- 
'er  V.  TayleurC). 

CocKiJURN,  C.  J.;  We  are  of  opinion  that  this  rule  should 
"be  made  absolute  as  regards  the  £20  damages  given  in  re- 
spect of  the  consequences  of  the  wife  having  caught  cold  in 
this  walk  from  Esher  to  Hampton ;  but  that  it  should  be 
discharged  as  regards  the  £8  in  respect  to  the  personal  incon- 
venience suffered  by  the  husband  and  the  wife  in  conse- 

(')  Lnw  Rep..  8  Q.  B..  274.  (')  1  H.  A  N..  at  p.  41 1. 

(•)  IliiJ.,  y  Q.  B.,  263.  (')  L»w  Rpp..  i  C.  P.,  318. 

(•)  0  B.  4  S.,  SOS.  (»)  Ibid,,  2  Ex..  340. 

(*)  Low  Kep.,  1  C,  P.,  BS9.  C)  17  C.  B.,  at  p.  2». 

■'■  6  E«.,  U3;  19  h.  J.  (Ex.),  293. 
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quence  of  their  not  being  taken  to,  or  put  down  at  their 
proper  place  of  destination. 

Tne  racts  are  simple.  The  plaintiffs  took  tickets  to  be 
conveyed  from  the  Wimbledon  station  of  the  defendants' 
railway  to  Hampton  Court.  It  so  happened  that  the  train 
did  not  go  to  Hampton  Court,  and  the  plaintiffs  were  taken 
on  to  Esher  station,  which  increased  the  distance  which  they 
would  have  to  go  from  the  railway  station  to  their  home  by 
two  or  three  miles. 

Damages  were  asked  for  upon  two  grounds :  first,  for  the 
inconvenience  that  the  husband  and  wife,  with  their  two 
children,  sustained  by  having  to  go  .this  distance,  the  night 
happening  to  be  a  wet  night ;  in  the  second  place,  damages 
were  asked  by  reason  of  the  wife,  from  her  exj)osure  to  the 
wet  on  that  night,  getting  a  bad  cold  and  being  ill  in  health, 
the  consequence  of  which  was  that  some  expense  was  incur- 
red in  medical  attendance  upon  her.  We  think  these  two 
heads  of  damage  must  be  Kept  distinct,  and  I  propose  to 
deal  with  them  as  distinct  subjects. 

With  regard  to  the  first,  there  can  be  no  doubt  whatever 
upon  the  facts  that  the  plaintiffs  were  put  to  personal  incon- 
venience: they  had  to  walk  late  at  nignt,  after  12  o'clock,  a 
considerable  distance,  the  wife  suffered  fatigue  from  it,  and 
they  had  to  carry  their  children,  or  to  ^et  tliem  along  with 
great  difficulty,  the  *children  being  fatigued  and  ex-  [116 
hausted ;  and  there  is  no  doubt  that  there  was  personal  in- 
convenience suffered  hy  the  party  on  that  occasion,  and  that 
inconvenience  was  the  immediate  consequence  and  result  of 
the  breach  of  contract  on  the  part  of  the  defendants.  The 
plaintiffs  did  their  best  to  diminish  the  inconvenience  to  them- 
selves by  having  recourse  to  such  means  as  they  hoped  to 
find  at  hand ;  tney  tried  to  get  into  an  inn,  which  they  were 
unable  to  do ;  they  tried  to  get  a  conveyance ;  they  were  in- 
formed none  was  to  be  had ;  and  they  had  no  alternative  but 
to  walk ;  and  therefore  it  was  from  no  default  on  their  part, 
and  it  cannot  be  doubted  that  the  inconvenience  was  the  im- 
mediate and  necessary  consequence  of  the  breach  of  the  de- 
fendants' contract  to  convey  them  to  Hampton  Court.  Now 
inasmuch  as  there  was  manifest  personal  inconvenience,  I 
am  at  a  loss  to  see  why  that  inconvenience  should  not  be 
compensated  by  damages  in  such  an  action  as  this.  It  has 
been  endeavored  to  be  argued,  upon  principle  and  upon  au- 
thority, that  this  was  a  kind  of  damage  which  could  not  be 
supported ;  and  attempts  were  also  made  to  satisfy  us  that 
this  supposed  inconvenience  was  more  or  less  imaginary,  and 
would  depend  upon  the  strength  and  constitution  of  the 
11  Eng.  Rkp.  24 
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parties,  and  various  other  circumstances ;  and  that  it  is  not 
to  be  taken  that  a  walk  of  so  many  additional  miles  would 
be  a  thing  that  a  person  would  dislike  or  suffer  inconven- 
ience from  ;  and  that  there  may  be  circumstances  under  which 
a  walk  of  several  miles,  so  far  from  being  matter  of  incon- 
venience, would  be  j ust  the  contrary.    All  that  depends  on  the 
actual  facts  of  each  individual  case ;  and  if  the  jury  are  sat- 
isfied that  in  the  particular  instance  personal  inconvenience 
or  suffering  has  been  occasioned,  and  that  it  has  been  occsl- 
sioned  as  the  immediate  effect  of  the  breach  of  the  contract, 
I  can  see  no  reasonable  principle  why  that  should  not  be 
compensated  for.     The. case  of  Hamlin  v.  Great  Northern 
JRy.  Co,  (')  was  cited  as  an  authority  to  show  that  for  per- 
sonal inconvenience  dama;jes  ought  not  to   be  awarded. 
That  case  appears  to  me  to  fall  far  short  of  any  such  propo- 
sition.    It  merely  seems  to  amount  to  this :    that  where  a 
party,  by  not  being  able  to  get  to  a  place  which  he  would 
otherwise  have  arrived  at  in  time  to  meet  persons  with  whom 
117]  he  had  appointments,  had  sustained  ^pecuniary  loss, 
that  is  too  remote  to  be  made  the  subject  of  damages  in  an 
action  upon  a  breach  of  contract.     That  may  be  perfectly 
true,  because,  as  in  every  one  of  the  instances  cited,  vou 
would  have  to  go  into  the  question  whether  there  was  a  loss 
arising  from  the  breach  of  contract,  before  you  could  assess 
that  loss.     And,  after  all,  if  the  true  principle  be  laid  down 
in  Hadley  v.  Baxendale  ('),  the  damage  must  be  something 
which  is  in  the  contemplation  of  the  parties  as  likely  to  re- 
sult from  a  breach  of  contract ;  and  it  is  impossible  that  a 
company  who  undertake  to  carry  a  passenger  to  a  place  of 
destination  can  have  in  their  minds  all  tne  circumstances 
which  may  result  from  the  passenger  being  detained  on  the 
journey.     As  far  as  the  case  of  Hamlin  v.  Great  Northern 
Ry,  Co,  (*)  goes,  I  am  far  from  saying  it  was  a  wrong  decis- 
ion ;  but  it  did  not  decide  that  personal  inconvenience,  how- 
ever serious,  was  not  to  be  taken  into  account  as  a  subject- 
matter  of  damage  in  a  breach  of  contract  of  a  carrier  to 
convey  a  person  to  a  particular  destination.     If  it  did,  I 
should  not  follow  that  authority ;  but  I  do  not  think  it  ap- 
plicable to  this  case  at  all.     I  think  there  is  no  authority 
that  personal  inconvenience,  where  it  is  sufficiently  serious, 
should  not  be  the  subject  of  damages  to  be  recovered  in  an 
action  of  this  kind.     Therefore,  on  the  first  head,  the  £8,  I 
think  the  verdict  ought  to  stand. 

With  regard  to   the  second  head  of  damage,  the  case 
assumes  a  very  different  aspect.     I  see  very  great  difficulty 

(')  1  H.  A  N.,  408;  26  L.  J.  (Ex.),  20.         O  9  Ex.,  841 ;  23  L.  J.  (Ex.),  179. 
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indeed  in  coming  to  any  other  conclusion  than  that  the  £20 
is  not  recoverable ;  and  when  we  are  asked  to  lay  down 
some  principle  as  a  guiding  rule  in  all  such  cases,  I  quite 
agree  with  my  Brother  Bhickburn  in  the  infinite  difficulty 
there  would  be  in  attempting  to  lay  down  any  principle  or 
rule  which  shall  cover  alt  such  cases ;  but  I  think  that  the 
nearest  approach  to  anything  like  a  lixed  rule  is  this  :  That 
to  entitle  a  person  to  damages  by  reason  of  a  breach  of  con- 
tract, the  injury  for  which  compensation  is  asked  should  be 
one  that  may  fairly  be  taken  to  have  been  contemplated  by 
the  parties  as  the  possible  result  of  the  breach  of  contract. 
Therefore  you  must  have  something  immediately  flowing 
out  of  the  breach  of  contract  complained  of,  something  im- 
mediately connected  with  it,  and  not  merely  connected  with 
it  through  a  series  of  causes  ^intervening  between  the  [118 
immediate  consequence  of  the  breach  of  contract  and  the 
damage  or  injury  complained  of.  To  illustrate  that  I  can- 
not take  a  better  case  than  the*  one  now  before  us :  Suppose 
that  a  passenger  is  put  out  at  a  wrong  station  on  a  wet  night 
and  obliged  to  walk  a  considerable  distance  in  the  rain, 
catching  a  violent  cold  which  ends  in  a  fever,  and  the  pas- 
senger is  laiid  up  for  a  couple  of  months,  and  loses  through 
this  illness  the  offer  of  an  employment  which  would  have 
brought  him  a  handsome  salary.  No  one,  I  think,  who  un- 
derstood the  law,  would  say  that  the  loss  so  occasioned  is 
so  connected  with  the  breach  of  contract  as  that  the  carrier 
breaking  the  contract  could  be  held  liable.  Here,  I  think, 
it  cannot  be  said  the  catching  cold  by  the  plaintiff's  wife  is 
the  immediate  and  necessary  effect  of  the  breach  of  contract, 
or  was  one  which  could  be  fairly  said  to  have  been  in  the 
contemplation  of  the  parties.  As  my  Brother  Blackburn 
points  out,  so  far  as  the  inconvenience  of  the  walk  home  is 
concerned,  that  must  be  taken  to  be  reasonably  within  the 
contemplation  of  the  parties ;  because,  if  a  carrier  engages 
to  put  a  person  down  at  a  given  place,  and  does  not  put  him 
down  there,  but  puts  him  down  somewhere  else,  it  must  be 
in  the  contemplation  of  everybody  that  the  passenger  put 
down  at  the  wrong  place,  must  get  to  the  place  of  his  desti- 
nation somehow  or  other.  If  there  are  means  of  convey- 
ance for  getting  there,  he  may  take  those  means  and  make 
the  company  responsible  for  the  expense ;  but  if  there  are 
no  means,  1  take  it  to  be  law  that  the  carrier  must  compen- 
sate him  for  the  personal  inconvenience  which  the  absence  of 
those  means  has  necessitated.  That  flows  out  of  the  breach 
of  contract  so  immediately  that  the  damage  resulting  must 
be  admmitted  to  be  fair  subject-matter  of  damages.     But  in 
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this  case  the  wife's  cold  and  its  consequences  cannot  stand 
upon  the  same  footing  as  the  personal  inconvenience  arising 
f  roiTi  the  additional  distance  which  the  plaintiffs  had  to  go. 
It  is  an  effect  of  the  breach  of  contract  in  a  certain  sense, 
but  removed  one  stage ;  it  is  not  the  primary  but  the  secon- 
dary consequence  ox  it;  and  if  in  such  a  case  the  party 
recovered  damages  by  reason  of  the  cold  caught  incidentally 
on  that  foot  journey,  it  would  be  necessary,  on  the  princi- 

gle  so  applied,  to  hold  that  in  the  two  cases  which  have 
een  put  in  the  course  of  the  discussion,  the  party  aggrieved 
119]  would  be  equally  entitled  to  recover.  And  yet  the  *mo- 
ment  the  cases  are  stated,  everybody  would  agree  that,  ac- 
cording to  our  law,  the  parties  are  not  entitled  to  recover.  I  i)ut 
the  case :  Suppose  in  walking  home,  on  a  dark  night,  the  plain- 
tiff made  a  false  step  and  fell  and  broke  a  limb,  or  sustained 
bodily  injury  from  the  fall,  everybody  would  agree  that  that 
is  too  remote,  and  is  not  the  consequence  which,  reasonably 
speaking,  might  be  anticipated  to  follow  from  the  breach  of 
contract.-  A  person  might  walk  a  hundred  times,  or  indeed 
a  great  many  more  times,  from  Esher  to  Hampton  without 
falling  down  and  breaking  a  limb  ;  therefore  it  could  not  be 
contended  that  that  could  have  been  anticipated  as  the  likely 
and  the  probable  consequence  of  the  breach  of  contract 
Again,  the  party  is  entitled  to  take  a  carriage  to  his  home. 
Suppose  the  carriage  overturns  or  breaks  down,  and  the 
party  sustains  bodily  injury  from  either  of  those  causes,  it 
might  be  said:  "If  you  had  put  me  down  at  my  proper 
place  of  destination,  where  by  your  contract  you  engaged  to 
put  me  down,  I  should  not  have  had  to  walk  or  to  go  from  Esher 
to  Hampton  in  a  carriage,  and  I  should  not  have  met  with 
the  accident  in  the  walk  or  in  the  carriage."  In  either  of 
those  cases  the  injury  is  too  remote,  and  I  think  that  is  the 
case  here ;  it  is  not  the  necessary  consequence,  it  is  not  even 
the  probable  consequence  of  a  person  being  put  down  at  an 
i Improper  place,  and  having  to  walk  home,  that  he  ^ould 
sustain  either  personal  injury  or  catch  a  cold.  That  cannot 
be  said  to  be  within  the  contemplation  of  the  parties  so  as 
to  entitle  the  plaintiff  to  recover,  and  to  make  the  defen- 
dants liable  to  pay  damages  for  the  consequences.  There- 
fore, as  regards  the  damages  awarded  in  respect  of  the 
wife's  cold,  the  rule  must  be  made  absolute  to  reduce  the 
damages  by  that  amount. 

BLACKBURTir,  J.:  I  am  of  the  same  opinion.  I  think  the 
rule  should  be  made  absolute  to  reduce  the  damages  to  £8 
beyond  the  £2  paid  into  court,  but  should  not  be  made  ab- 
solute any  further.     The  action  is  in  reality  upon  a  contract ; 


Vol.   :X.]  HILARY  TERM,  XXXVIII  VICT,  189 

Hobbs  V.  London  and  South  Western  Railway  Co.  1876 

it  is  commonly  said  to  be  founded  u;pon  a  duty,  but  it 'is  a 
duty  arising  out  of  a  contract.     It  is  a  contract  by  which 
the  railway  company  had  undertaken  to  carry  four  persons 
to  Hampton  Court,  and  in  fact  that  contract  was  broken  when 
tbey  landed  the  passengers  at  Esher,  instead  of  *Hamp-  [120 
ton  Court.     The  contract  was  to  supply  a  conveyance  to 
Hampton  Court,  and  it  was  not  supplied.     Where  there  is 
SL  contract  to  supply  a  thing  and  it  is  not  supplied,  the  dam- 
ages are  the  difference  between  that  which  ought  to  have 
been  supplied  and  that  which  you  have  to  pay  for,  if  it  be 
equally  good ;  or  if  the  thing  is  not  obtainable,  the  dam- 
ages would  be  the  difference  between  the  thing  which  you 
ought  to  have  had  and  the  best  substitute  you  can  get  upon 
the  occasion  for  the  purpose.     It  was  urged  upon  the  au- 
thority of  Hamlin  y.  Great  Northern  Hy.  Co.  (*),  that  that 
did  not  applv  to  the  present  case,  and  it  was  contended  that, 
— though,  when  the  plaintiff  was  at  Esher, if  he  had  been 
able  to  hire  a  fly  or  obtain  a  carriage  and  paid  money  for 
it,  it  wag  admitted  he  could  recover  that  money, — yet  inas- 
much as  he  could  get  no  carriage,  and  was  compelled  to  walk 
under  penalty  of  staying  where  he  was  all  night,  he  was  not 
entitled  to  get  anything ;  and  Hamlin  v.  (^eat  Northern 
My,  Co.  (*)  was  cited  as  an  authority  for  that.     Now,  as  I 
have  said,  what  tlie  passenger  is  entitled  to  recover  is  the 
difference  between  what  he  ought  to  have  had  and  what 
he  did  have  ;  and  when  he  is  not  able  to  get  a  conveyance 
at  all,  but  has  to  make  the  journey  on  foot,  I  do  not  see  how 
you  can  have  a  better  rule  than  that  which  the  learned  judge 
gave  to  the  jury  here,  namely,  that  the  jury  were  to  see  what 
was  the  inconvenience  to  the  plaintiffs  in  having  to  walk,  as 
they  could  not  get  a  carriage.     Taking  that  view  they  were 
certainly  entitled  to  recover  for  that,  and  if  it  had  been  left  to 
me,  I  am  not  sure  whether  or  not  I  should  have  given  £8 
more  than  the  £2  paid  into  court ;  but  that  is  not  the  question 
for  us.  The  question  for  us  is  whether  the  plaintiffs  are  entitled 
to  recover  anything.   I  am  of  opinion  that  they  are.    In  Ham- 
lin V.  Great  Northern  Ry.  Co.  Q  there  was  no  inconvenience  at 
all.   The  plaintiff  was  going  to  Hull ;  he  was  obliged  to  stop  at 
Grimsby  for  the  night,  and  went  on  to  Hull  the  next  day. 
What  he  sought  in  the  action  was  to  recover  damages  for 
the  loss  of  his  appointments  which  he  had  with  customers. 
That  was  held  to  be  too  remote,  and  it  was  held  he  was  only 
entitled  to  5^.,  though  I  must  say  I  do  not  know  how  that 
amount  was  arrived  at.     The  inconvenience  he  did  suffer  in 
sleeping  at  Grimsby  instead  of  Hull  seems  really  *to  be  [121 

O  1  H.  A  N.,  408 ;  26  L.  J.  (Ex.),  20. 
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nothing,  and  there  was  no  substantial  ground  on  which  _he 
could  have  recovered.  I  do  not  understand  from  the  ruling 
of  the  judges  in  that  case  that  they  held  that  nothing  can 
be  recovered  except  where  there  has  been  money  disbursed  ; 
it  the  case  decided  any  such  thing,  I  think  the  case  of  Bur- 
ton V.  Pinkerton{')  would  be  precisely  the  other  way  ;  for 
there  the  plaintiff  was  left  at  Rio,  and  all  the  members  of  the 
court  thought  he  was  entitled  to  something  for  the  inconven- 
ience of  being  left  there ;  the  point  on  which  they  differed 
was  whether  a  jury  could  take  into  consideration  the  claim 
for  damages  for  being  imprisoned  there  ;  and  the  majority 
of  the  court  thought  they  could  not.  Therefore,  on  the  lirst 
head  of  damages  in  this  case,  I  do  not  see  that  we  can  cut 
down  the  damages  below  what  the  jury  have  found. 

Then  comes  the  further  question,  whether  the  damages 
for  the  illness  of  the  wife  are  recoverable  ;  I  think  they  are 
not,  because  they  are  too  remote.  On  the  principle  of  what 
is  too  remote,  it  is  clear  enough  that  a  person  is  to  recover 
in  the  case  of  a  breach  of  contract  the  damages  directly  pro- 
ceeding from  that  breach  of  contract  and  not  too  remotelj. 
AltliougU  Lord  Bacon  had,  Ion"  ago,  referred  to  this  ques- 
tion of  remoteness,  it  has  been  left  in  very  great  vagueness 
as  to  what  constitutes  the  limitation  ;  and  therefore  I  agree 
with  what  my  IJord  has  said  to-day,  that  you  make  it  a  lit- 
tle more  definite  by  saying  such  damages  are  recoverable  as 
a  man  wlien  making  the  contract  would  contemplate  would 
flow  from  a  breach  of  it.  For  my  own  part,  Ido  not  feel 
that  I  can  go  further  than  that.  It  is  a  vague  rule,  and  as 
Bramwell,  B.,  said,  it  is  something  like  having  to  draw  a 
line  between  night  and  day ;  there  is  a  great  duration  of 
twilight  when  it  is  neither  night  nor  day  ;  but  on  the  ques- 
tion now  before  the  court,  though  you  cannot  draw  the  pre- 
cise line,  you  can  say  on  which  side  of  the  line  the  case  is ; 
I  do  not  see  the  analogy  between  this  case  and  the  case  that 
was  suggested,  where  a  railway  company  made  a  contract  to 
carry  a  passenger,  and  from  want  of  reasonable  care  they 
dashed  tliat  passenger  down  and  broke  his  leg,  and  he  re- 
covers damages  from  tliem.  For  such  a  breach  as  that,  the 
most  direct,  immediate  consequence  is,  that  he  would  be 
lamed,  Tliat  is  the  direct  consequence  of  snch  a  breach  of 
122]  contract ;  but  though  here  the  contract  *is  the  same, 
a  conti"act  to  carry  the  passenger,  the  nature  of  the  breach 
is  quite  different;  the  nature  of  the  breach  is  simply  that 
they  did  not  carry  the  plaintiff  to  his  destination,  but  left 
him  at  Eaher.     To  illustrate  this, ^suppose  you  expand  the 

(')  Law  Rep.,  a  Ex.,  Sm. 
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declaration  and  say :  You,  the  defendants,  contracted  to 
carry  me  safely  to  Hampton  Court,  you  negligently  unset 
the  carriage  and  dashed  me  on  the  ground,  whereby  1  be- 
came ill  and  sick.  That  is  a  clear  and  immediate  consequence. 
The  other  case  is :  You  contracted  to  carry  me  to  Hampton 
Court,  you  went  to  Esher,  and  put  me  down  there,  by  which 
I  was  obliged  to  get  other  means  of  conveyance,  for  the  pur- 
pose of  getting  to  Hampton  Court ;  and  because  I  could  find 
no  fly  or  other  conveyance,  I  was  obliged,  as  the  only  means 
of  glutting  to  Hampton,  to  walk  there,  and  because  it  was 
a  cold  and  wet  night,  I  caught  cold,  and  I  became  ill.  When 
it  is  put  in  that  way,  there  are  many  causes  or  stages  which 
there  are  not  in  the  other. 

With  regard  to  the  two  instances  my  Lord  put, — one,  of 
the  passenger,  when  walking  home  in  the  dark,  stumbling 
and  oreaking  his  leg,  the  other,  of  his  hiring  a  carriage,  and 
the  carriage  breaking  down, — I  must  say  I  think  they  are 
on  the  remote  side  of  the  line,  and  further  from  it  than  the 
present  case.  I  do  not  think  it  is  any  one's  fault  that  it 
cannot  be  put  more  definitely ;  I  think  it  must  be  left  as 
vague  as  ever,  as  to  where  the  line  must  be  drawn ;  but  I 
think  in  each  case  the  court  must  say  whether  it  is  on  tho 
one  side  or  the  other ;  and  I  do  not  think  that  the  question 
of  remoteness  ought  ever  to  be  left  to  a  jury  ;  that  would  be 
in  effect  to  say  that  there  shall  be  no  such  rule  as  to  dam- 
ages being  too  remote ;  and  it  would  be  highly  dangerous  if 
it  was  to  be  left  generally  to  the  jury  to  say  whether  the 
damage  was  too  remote  or  not. 

I  think,  therefore,  the  rule  ought  to  be  made  absolute  to 
reduce  the  damages  to  the  £8  beyond  the  £2. 

Mellor,  J.:  I  am  entirely  of  the  same  opinion.     I  quite 
agree  w^ith  my  Brother  Parry,  that  for  the  mere  inconven- 
ience, such  as  annoyance  and  loss  of  temper,  or  vexation, 
or  for  being  disappointed  in  a  particular  thing  which  you 
have  set  your  mind  upon,  without  real  physical  inconven- 
ience resulting,  you  cannot  recover  damages.     That  is  purely 
sentimental,  and  not  a  case  where  the  word  inconvenience, 
as  I  here  use  it,  would  apply.     But  I  must  *say,  if  it  [123 
is  a  fact  that  you  arrived  at  a  place  where  you  did  not  intend 
to  go  to,  where  j- ou  are  placed,  by  reason  of  the  breach  of 
contract  of  the  carriers,  at  a  considerable  distance  from  your 
destination,  the  case  may  be  otherwise.     It  is  admitted  that 
if  there  be  a  carriage  you  may  hire  it  and  ride  home  and 
charge  the  expense  to  the  defendants.     The  reason  why  you 
may  hire  a  carriage  and  charge  the  expense  to  the  company 
is  with  the  view  simply  of  mitigating  the  inconvenience  to 
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which  you  would  otherwise  be  subiect;  so  that  where  the 
inconvenience  ia  real  and  sabstantial  arisiDg  from  being 
obliged  to  walk  home,  I  cannot  see  why  that  should  not  be 
capable  of  being  asseBsed  as  damages  in  respect  of  incon- 
venience. 

AVith  regard  to  the  other  point,  I  confess  I  should  have  felt 
gff.'at  alarm  if  we  had  been  driven  to  say  that  the  damages 
resulting  from  the  cold  caught  by  the  wife  upon  the  occasion 
in  question  ought  to  have  been  taken  into  consideration  by 
tlie  jury.  I  should  have  felt  alarm  at  the  extent  to  which 
that  might  be  applied.  Therefore  I  think  it  is  necessary  to 
sec  whether  there  is  a  rule  applicable  to  such  a  case,  so  "that 
we  can  divide  the  damages  by  the  measure  of  inconvenience 
suffered  on  the  one  side,  and  by  tlie  fact  that  they  are  too 
remote  on  the  other.  Now,  what  Wilde,  B. ,  said,  in  the  case 
of  Gee  V.  Lancashire  and  YoThshire  Ry.  Go.  {')  is,  I  am  dis- 
posed to  think,  as  far  as  it  goes,  the  rule  applicable  to  the 
present  case.  He  says:  '"Ihe  damage,  whicli  aa  a  matter 
of  law  must  be  considered  as  the  measure  of  damages,  ia 
BucJi  as  arises  naturally," — I  wonid  qualify  that  by  adding 
the  words  "and  directly,"  and  with  that  <|uaIihcatioa  I 
think  it  is  strictly  applicable, — "such  as  arises  naturally 
and  directly  from  the  breach  of  contract,  or  such  as  both 

Eaities  might  reasonably  have  expected  to  result  from  a 
reach  of  the  contract."  In  this  case  it  so  happened  acci- 
dentally that  the  night  in  question  was  a  wet  nigtit,  and  the 
inconvenience  sustained  was  greater  than  it  would  'have 
been  on  any  other  ni^ht.  That  ia  an  accident,  and  the 
catching  cold  is  an  accident.  You  might  just  as  well  say 
that,  if,  in  the  walk  home,  the  plaintiff's  wife  had  put  her 
foot  into  a  pool  of  water,  and  sne  had  neglected  when  she 
got  home  to  prevent  the  common  result  of  that,  namely, 
catching  cold,  the  company  are  to  be  liable.  To  say  that 
124]  what  accidentally  arises,  although  *arising  from  the 
particular  breach  of  contractor  the  particular  cause,  is  always 
to  be  recoverable  aa  a  measure  of  damages,  would  be  to  lay 
down  a  very  dangerous  rule.  My  Lord  and  my  Brother 
Blackburn  have  said  that  we  cannot  lay  down  a  rule  aa  ap- 
plicable to  all  cases,  and  Wilde,  B.,  aaya,  when  tlie  matter 
came  to  be  further  considered,  it  would  turn  out  the  rule 
as  to  the  measure  of  legal  damages  was  not  applicable  in  ail 
cases.  There  might  be  circumstances  which  would  take  it 
out  of  the  strict  rule  laid  down  in  Hadley  v.  Baxendale  {'), 
and  leave  it  aa  a  matter  of  some  uncertainty. 

In  this  case  I  come  to  the  same  conclusion  as  my  Lord  and 

(I)  e  U.  Jr  N.,  at  p.  220;  30  L.  3.  (Et),  11.      O  »  Ei.  841 ;  2S  L.  J.  (Ei.),  179. 
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my  Brother  Blackburn,  that  the  rule  must  be  made  absolute 
to  reduce  the  damages  to  the  £8  beyond  the  £2  paid  into 
court. 

Archibald,  J.:  I  am  of  the  same  opinion.  I  concur  in 
the  observations  which  have  been  made  oy  my  Lord  and  my 
learned  brothers,  and  I  would  only  add,  without  expressing 
anything  in  the  form  of  a  rule,  that  in  case  of  breach  of  con- 
tract, the  party  breaking  the  contract  must  be  held  liable 
for  the  proximate  and  probable  consequences  of  such  breach, 
that  is,  such  as  might  nave  been  fairly  in  the  contemplation 
of  the  parties  at  the  time  the  contract  was  entered  into. 
Therefore,  as  to  the  first  head  of  damage,  the  inconvenience 
of  walking  to  Hampton,  I  think  there  can  be  no  doubt  that 
is  such  an  inconvenience  as  the  parties  must  have  con- 
templated would  arise  from  the  breach  of  the  contract ;  and 
that,  as  it  appears  to  me,  is  an  inconvenience  capable  of 
being  estimated  in  a  pecuniary  way.  It  is  admitted,  if 
there  had  been  means  of  conveyance  and  the  plaintiffs  had 
availed  themselves  of  those  means  of  conveyance,  they 
would  have  been  entitled  to  a  measure  of  damages  for  that 
expense.  I  think  there  is  no  difficulty  in  applying  to  the 
inconvenience  which  has  been  suffered  a  pecuniary  measure 
of  damages.  The  case  is  not  one  of  mere  vexation,  but  it  is 
one  of  physical  inconvenience,  which  can  in  a  sense  be  mea- 
sured by  monej^  value,  and  the  parties  here  had  the  fair 
measure  of  that  inconvenience  in  the  damages  given  by  the 
jury. 

With  regard  to  the  other  head,  I  agree  in  the  opinion 
already  expressed  by  my  Lord  and  mv  learned  Brothers, 
that  that  is  too  *remote.  That  does  not  fall  within  the  [125 
same  category.  With  riegard  to  what  might  be  the  result  of 
the  walk  home,  the  wet  night,  the  condition  of  health,  the 
state  of  the  plaintiff  herself,  all  those  things  could  not  have 
been  in  the  contemplation  of  the  parties  when  they  made  the 
contract.  I  think,  therefore,  that  this  does  fall  beyond  the 
line.  Without  saying  anything  further,  I  think  it  is  too 
remote.  The  rule  must  therefore  be  made  absolute  to  reduce 
the  verdict  to  £8  beyond  the  £2. 

Rule  accordingly. 

Attorneys  for  plaintiffs :  Ouillaume  &  Sons. 
Attorney  for  defendants :  L.  Cromhie. 

11  Eng.  Rep.  25 
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Jan.  25,  ISTfi. 

Smith,  Executrix  of  J.  G.  Smith,  v.  Steele  and  Others. 

Nfffligmct—~MasteT  and  Servant — -  CoipjniUory  PUotage—Jtijury  to  PUoi, 

There  ia  no  implied  cootract  between  the  nirnera  of  a  ship  and  a  pilot  whom  tiiey 
are  compelled  to  employ,  that  the  pilot  shall  take  upon  himeeir  the  rink  of  iDJury 
frum  the  negligence  of  the  ahipownera'  servants ;  and  an  action  wilt  lie  by  the  pilut 
.  against  the  ahipownera  for  injuriea,  caueed  to  him,  whilst  acting  as  pilot  on  board 
their  vessel,  bj  the  negligence  of  their  servants. 

Declaration  by  the  plaintiff,  as  executrix  of  J.  G.  Smith, 
deceased,  that  the  defendants  were  possessed  of  a  certain 
sailing  vessel  and  of  a  certain  boat  slung  upon  the  samp, 
which  sailing  vessel  and  boat  were  then  under  the  care  aud 
management  of  certain  servants  of  the  defendants,  and  that 
J,  G.  Smith  then  was,  by  the  consent  and  invitation  of  the 
defendants,  and  by  virtue  of  their  retainer,  upon  the  sailing 
vessel,  for  the  purpose  of  piloting  the  same  down  the  river 
Thames.  Nevertheless,  the  defendants,  by  their  servants, 
BO  carelessly,  negligently,  and  improperly  slung,  suspended, 
and  managed  the  boat,  tliat,  through  their  carelessness, 
negligence,  and  unskilful  conduct,  whilst  J.  G.  Smith  waa 
upon  the  vessel  under  the  circumstances  and  for  the  pur- 

})ose  aforesaid,  the  boat  fell  upon  J,  G.  Smith  and  injured 
lini,  insomuch  that  he  in  a  few  days  afterwards  died,  &c. 

Pleas,  1.  Not  (guilty  ;  3.  That  J.  Q.  Smith  was  on  board 
126]  the  *vessel  in  the  defendants'  employment  as  pilot,  for 
the  purpose  of  piloting  the  vessel  down  the  river  Thames,  for 
which  he  was  so  retained  for  reward  payable  to  him,  and 
the  injury  to  J.  G.  Smith  was  not  in  any- way  occasioned  by 
any  act,  neglect,  or  default  of  the  defendants  personally, 
but  was  solely  occasioned  by  the  negligence  of  the  servants 
of  the  defendants,  an&  the  servants  of  the  defendants  were 
persons  of  reasonable  skill  and  care,  and  reasonably  compe- 
tent to  sling,  suspend,  and  manage  the  boat ;  and  the  ser- 
vants of  the  defendants  and  J.  G.  Smith  were  engaged  in 
one  common  employment  with  a  common  object,  to  wit,  in 
the  navigation  and  management  of  the  vessel,  and  the  injury 
to  J.  G.  Smith  was  one  oi  the  risks  incident  to  the  employ- 
ment of  J.  G.  Smith  as  such  pilot ;  and  that  the  alleged 
carelessness,  negligence,  unskiliul  and  improper  conduct  of 
the  servants  of  the  defendants  were  wholly  unauthorized  by 
the  defendants. 
Issue  thereon. 
At  the  trial  before  Lush,  J.,  at  the  Sussex  Spring  Assizes, 
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1874,  the  facts  stated  in  the  judgment  of  the  court,  were 

J>roved,  and  the  jury  found  a  verdict  for  the  plaintiff,  with 
eave  to  move  to  enter  a  verdict  for  the  defendants,  or  a 
nonsuit. 

A  rule  was  afterwards  obtained  accordingly,  on  the  ground 
that  the  defendants  were  nol  responsible  for  the  negligence 
of  their  servants  under  the  circumstances  proved  in  evidence. 
Jan.  12.      Willis^  showed  cause. 
TJiesiger  Q.C.,  and  Wood  Hilly  in  support  of  the  rule. 
In  addition  to  the  cases  mentioned  in  the  judgment  of  the 
court,  the  following  were  cited :  Degg  v.  Midlana  Ry,  Co.  (') ; 
General  Steam  Kamgation  Co.   v.  British  and  Colonial 
Namgoiion  Co.  (") 

Cur.  adv.  vuU. 

Jan.  25.  The  Judgment  of  the  court  (Cockburn,  C.J., 
Blackburn,  Mellor  and  Lush,  JJ.),  was  delivered  by 

Blackburn,  J. :  (')  This  was  an  action  under  Lord  Camp- 
bell's  *Act  to  recover  damages  in  respect  of  the  death  [127 
of  the  plaintiff's  testator,  who  was  her  husband. 

At  the  trial  before  my  Brother  Lush  the  following  facts 
were  proved :  The  defendants  were  the  owners  of  a  vessel 
lying  in  dock,  about  to  proceed  on  a  voyage  in  which  the 
employment  of  a  pilot  was  compulsory.  The  testator  was 
a  pilot  who  was  engaged  for  that  voyage.  He  (in  compli- 
ance with  what  it  was  proved  was  always  the  practice  of 
pilots)  went  on  board  the  vessel  in  dock  to  give  directions  to 
the  crew  when  cetting  the  vessel  out  of  dock.  Whilst  doing 
so  a  boat,  whicn  had  been  negligently  slung,  fell  on  him  and 
killed  him.  The  defendants  did  not  personally  interfei*e  in 
the  matter.  From  the  way  the  case  comes  before  us  on  a 
point  reserved,  we  must  take  it  as  a  fact  that  the  accident 
was  occasioned  by  the  negligence  of.  the  servants  of  the  de- 
fendants in  slinging  the  boat  without  contributory  negligence 
on  the  part  of  the  deceased.  Leave  was  reserved  to  enter 
the  verdict  for  the  defendants  or  a  nonsuit  on  the  ground 
that  the  defendants  were  not  responsible  for  the  negligence 
of  their  servants  under  the  circumstances  proved  in  evidence. 
A  Txxle  nisi  wsLs  obtained  accordingly,  against  which  cause 
was  shown  in  this  term  before  my  Lord  Chief  Justice,  my 
Brothers  Mellor,  Lush,  and  myselt,  when  the  case  was  very 
ably  argued  by  Mr.  Willis  for  the  plaintiff,  and  by  Mr. 
Th^siger  and  Mr.  Wood  Hill  in  support  of  the  rule,  and  the 
court  took  time  to  consider  its  judgment. 

The  law  is,  to  a  certain  extent,  determined  by  the  case  of 

Q)  1  H.  «k  N.,  773;  26  L.  J.  (Ex.),  171.  (*)  Law  Rep.,  4  Ex.,  238. 

(')  The  judgment  was  read  by  Mellor,  J. 
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Indermdur  v.  Dames  (*).  There  is  an  obligation  on  the  part 
of  the  occupier  of  property,  whether  fixed  or  movable,  to 
those  who,  at  his  invitation,  express  or  implied,  come  on 
that  property,  to  take,  by  himself  and  servants,  reasonable 
care  that  the  person  so  coming  .shall  not  be  exposed  to  un- 
usual danger.  And  that  obligation  extends  to  the  workmen 
sent  by  a  tradesman  to  repair  part  of  the  machinery.  Mr. 
Justice  Willes,  in  delivering  judgment  in  that  case,  after  re- 
ferring to  the  undisputed  law  that  there  was  such  an  obliga- 
tion on  the  part  of  the  shopkeeper  to  his  customer,  and  that 
there  was  no  such  obligation  to  a  servant,  proceeds  to  give 
the  reason  of  the  judgment  in  these  terms :  "  The  class  to 
which  the  customer  belongs  includes  persons  who  go,  not 
128]  *a8  mere  volunteers  or  licensees,  or  guests,  or  servants, 
or  persons  whose  employment  is  such  that  danger  may  be 
considered  as  bargained  for,  but  who  go  upon  business 
which  concerns  the  occupier,  and  upon  his  invitation  express 
or  implied."  In  Morgan  v.  Vate  of  Neath  My.  Co.  ('), 
which  was  earlier  in  date  than  Inderiaaur  v.  Dairies  (*),  the 
reason  why  a  servant  cannot  sue  his  master  for  negligence 
of  a  fellow  servant  was  put  on  the  ground,  that  it  was  an 
implied  part  of  tlie  contract  between  master  and  servant  that 
the  servant  should,  as  between  them,  take  upon  himself  such 
risks.  In  the  more  recent  case  of  Wilson  v.  Merry  (')  the 
House  of  Lords,  in  a  Scotch  case,  decided  that  the  owners 
of  a  colliery  were  not  responsible  to  their  servants  for  an  in- 
jury occasioned  by  the  negligence  of  the  general  superinten- 
dent of  the  mine,  to  whom  the  defendants  had  delegated 
their  whole  powrfr  and  authority.  It  does  not  appear  from 
the  report  that  the  cases  of  Morgan  v.  Vale  of  Neath  (')  and 
Indermaur  v.  Dames  (*)  were  brought  to  their  Lordships' 
notice,  but  the  Lord  Chancellor  (Lord  Cairns)  seems  to  us 
to  have  arrived  by  independent  reasoning  at  the  principle, 
that  the  exemption  from  liability  was  from  the  contract  be- 
'  tween  the  master  and  his  servant,  and  to  base  his  judgment 
upon  it.  He  says:  "The  master  is  not,  and  cannot  be, 
liable  to  his  servant  unless  there  be  negligence  on  the  part 
of  the  master  in  that  which  he,  the  master,  has  contracted 
or  undertaken  with  his  servant  to  do.  The  master  has  not 
contracted  or  undertaken  to  execute  in  person  the  work  con- 
nected with  the  business At  all  events,  a  servant 

may  choose  for  himself  between  serving  a  master  who  dpes, 

(')  Law  Rep.,  1  0.  P.,  274,  affirmed  in    affirmed  in   error.  Law  Rep.,  1   Q.  Bt, 
error,  Law  Rep.,  2  C.  P.,  311.  149. 

{*)  6  B.  A  S  ,570;  33  L.J.  (Q.B.),  260;         (»)  Law  Rep.,  1  H.  L.  Sc,  at  p.  826. 
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and  a  master  who  does  not,  attend  in  person  to  Ms  busi- 
ness "  C). 

In  the  present  case  the  accident  happened  before  the  actual 
commencement  of  the  voyage,  but  it  is  clear  that  the  de- 
ceased was  on  board  only  because  he  was  going  on  that 
voyage  as  a  pilot,  and  under  the  same  terms  as  to  risk  as  if 
the  voyage  had  begun.     We  think,  therefore,  that  the  ques- 
tion in  the  present  case  is  reduced  to  this,  whether  there  is 
between  the  owners  of  a  ship  and  the  pilot  whom  *lhey  [129 
are  compelled  to  employ  an  implied  contract  that  tne  pilot 
shall  take  upon  himself  the  rirfi  of  injury  from  the  negli- 
gence of  the  shipowners'  servants.     InaerTnaur.v.  Dames  (') 
decides  that  there  is  no  such  implied  contract  between  the 
owner  of  machinery  and  those  who  are  sent  by  their  mas- 
ters to  repair  it.     And  we  think  that  there  is  no  such  im- 
plied contract  in  the  case  of  a  pilot.     The  law  as  to  pilots  is 
now  regulated  by  the  Merchant  Shipping  Acts.     The  pilot 
is,  by  17  &  18  Vict.  c.  104,  s.  365,  subiect  to  a  penalty  if  he 
refuses  to  take  charge  of  the  ship.     The  njaster  is,  by  s.  353, 
bound  under  a  penalty  to  employ  the  pilot.     The  rate  of  re- 
muneration is,  oy  s.  358,  neitner  to  be  more  nor  less  than 
the  fixed  rate,  though  both  parties  should  agree.     And  by 
s,  388  the  owner  is  not  to  be  liable  for  the  pilot  as  his  ser- 
vant.   By  a  subsequent  enactment,  35  and  36  Vict.  c.  73,  s.  9, 
power  is  given  by  by-laws  to  modify  s.  358  so  far  as  to  allow 
any  pilot  or  class  oi  pilots  any  rate  less  than  the  rate  for 
the  time  being  demandable  by  law ;  but  no  power  is  given 
to  enable  a  pilot  to  demand  more.     He  cannot,  therefore, 
make  any  special  bargain  to  receive  larger  pay  in  consider- 
ation of  his  taking  this  risk  upon  him.     An  ordinary  ser- 
vant has,  as  Lord  Cairns  point  out  (at  least  theoretically), 
the  power  of  choosing  Whether  he  will  enter  into  the  em- 
ployment of  a  master  who  does  not  agree  to  act  personally 
in  the  management  of  his  business,  or  as  an  alternative  to  be 
responsible  for  the  negligence  of  those  he  employs.     The 
pilot  has  no  such  choice ;  he  must -conduct  the  ship  on  the 
terras  fixed  bjj^  the  statutes  which  regulate  pilotage ;  and  we 
can  find  nothing  in  those  statutes  to  iustiiy  the  conclusion 
that  the  pilot  is  to  take  upon  himself  the  risk. 
We  therefore  think  that  the  rule  should  be  discharged. 

Jiule  discharged. 

Attorney  for  plaintiff :  O,  Hebbell. 

Attorneys  for  defendants :  Edwards^  Lay  ton  &  Jagues. 

(•)  La\V  Rep.,  1  H.  L.  Sc,  at  p.  332. 
(*)  Law  Rep.,  1  G.  P.,  274  ;  affirmed  in  error,  Law  Rep.,  2  C.  P.,  811. 
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[I^w  Beporta,  10  Qaeeo'e  Beach,  130.] 
Jan.  26,  1876. 

130]    *I>ixoN  V.  The    London    Small    Arms    Compant 
■  (Limited). 

.  PaleiU — Infritifffmetii — Righli  of  Ihe  Croien. 

The  ptointiffwaa  the  B»Bignes  of  several  letters  patent  for  "  ImproremeDta  in 
breach-loading  firearms."  The  defeodantfl,  under  a  ontract  with  the  secretary  of 
slate  for  war,  mafiufikctured  and  delivered,  according  to  the  terms  of  the  contnct, 
certain  riflea  (which  were  accepted  from  the  defeadante  bj  the  secretarj  at  war  far 
Uie  public  service),  and  ia  ea  doing  infringe  the  plaintiff's  patent : 

Held,  that,  the  contract  being  fur  the  sale  of  articles  for  the  defendant'  own  profit, 
and  noC  aa  manufacturBrs  of  them  as  servants  of  the  Crown,  the  principle  laid  doiri 
la  Fealhtr  v.  The  Qoftn  (8  B.  4  8.,  267 ;  36  L.  J.  (Q-B.),  200)  did  not  apply,  and  the 
defendaata  were  liable  for  the  infringumeat. 

Case  stated  by  an  arbitrator. 

Tliis  is  an  action  brought  by  the  plaintiff  to  recover  dam- 
ages from  the  defendants,  for  the  alleged  infringement  of  the 
severid  letters  patent  and  patent  rights  mentioned  in  the 
declaration. 

1.  The  plaintiff  ia  the  managing  director  of  the  National 
Arms  and  Ammunition  Company  (Limited),  a  manufactur- 
ing and  trading  company,  establislied  on  the  23d  day  of 
January,  1872,  under  the  Joint  Stock  Companies  Acts,  1862 
and  1^67,  with  limited  liability,  for  the  manufacture  and 
sate  of  Braall  arms,  and  amongst  others,  for  the  manufacture 
of  certain  rifles  known  as  the  Martini-Henry  rifles,  and  the 
plaintiff  alleges  that  he  is  the  assignee  of  the  several  letters 
patent  and  patent  rights  therein  and  thereby  granted,  men- 
tioned in  the  first  five  counts  of  the  declaration,  and  that  he 
is  duly  registered  as  the  proprietor  thereof,  pursuant  to  tlie 
statu  tea, 

3.  The  defendants  are  the  London  Small  Arms  Company 
(Limited),  a  manufactiu'ing  and  trading  company,  estab- 
lished on  the  10th  of  September,  1868,  under  tlie  Jomt  Stot;k 
Companies  Acts,  1862  and  1867,  witli  limited  liability,  for 
the  manufacture  and  sale  of  small  arms  to  the  public,  and 
carrying  on  their  business  at  Victoria  Park  Mills,  Old  Ford, 
in  the  county  of  Middlesex, 

4.  For  the  purpose  of  the  case  the  defendants  admit  the 
validity  of  the  letters  patent  and  the  title  of  tlie  plaintiff  un- 
der the  several  assignments. 

5.  The  acts  complained  of  as  infringements  are  as  follows: 
On  the  16th  of  April,  1872,  the  defendants  tendered  to  the 
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secretary  of  state  for  war  for  the  supply,  for  the  public  ser- 
vice, *of  13,87/)  Martini-Henry  rifles,  and  on  the  29th  of  [131 
April,  1872,  the  tender  was  accepted  by  the  secretary  of 
state,  and  a  contract  was  entered  into  at  the  price  and  on  the 
terras  mentioned  in  it. 

The  tender  contained  the  following  clause :  "  We,  the  un- 
dersigned, do  hereby  agreee  and  bind  ourselves  to  provide 
and  deliver  the  articles  enumerated  in  the  list  or  schedule 
hereunto  annexed,  to  which  we  have  affixed  prices,  within 
the  period  specified  in  the  schedule,  and  we  do  hereby  agree 
to  aoide  by  and  fulfil  all  the  terms  and  conditions  above 
mentioned,  and  in  default  thereof  to  forfeit  and  pay  to  Her 
Majesty,  her  heirs  and  successors,  such  penalties  or  sums 
as  are  mentioned."     This  document  was  dated  the  16th  of 
April,  1872,  and  signed  by  the  managing  director  on  behalf 
of  the  defendants.     Annexed  to  this  document,  and  dated 
the  29th  of  February,  1872,  was  a  paper  containing,  amongst 
others,  the  following  terms:    "That  the  price  of  the  arm 
shall  be  liable  to  readjustment  in  the  event  of  the  substitu- 
tion of  a  cheaper  material  being  sanctioned  for  the  manufac- 
ture of  certain  parts.     That  the  companies  shall  be  protected 
by  this  department  against  the  patentees  in  the  manufacture 
of  the  arms  to  be  contracted  for'  (*). 

6.  The  defendants  under  and  in  performance  of  the  con- 
tract, manufactured  and  delivered,  according  to  the  terms 
stated  in  the  contract,  a  portion  of  the  13,875  Martini-Henry 
rifles,  which  rifles  were  accepted  from  the  defendants  by  the 
secretary  of  state  for  war,  for  the  use  of  Her  Majesty  and 
the  public  service,  and  the  defendants  have  been  paid  for 
a  part  of  the  rifles. 

For  the  purpose  of  this  case,  the  defendants  agree  that  the 
rifles  so  manufactured  for  and  accepted  by  the  secretary  of 
state,  under  the  contract,  would,  but  for  the  fact  that  they 
were  manufactured  and  delivered  to  the  secretary  of  state 
for  the  public  service  and  use  of  Her  Majesty,  and  under 
the  said  contract,  have  been  infringements  of  the  letters 
3)atent. 

7.  Up  to  the  time  when  the  question  in  what  respect  the 
rights  of  the  Crown  are  affected  by  the  grant  of  letters 
patent  for  *inventions  was  raised  in  the  cases  of  Clare  [132 
V.  TJce  Qiceen  (')  and  Feather  v.  The  Queen  ('),  it  had  been 

(')  It  was  contended  by  the  plaintiff  of  the  contract,  the  court  deeming  it  im- 

Ibftt  this  paper,  beins  prior   in  date  to  material  whether  it  did  or  did  not. 

Ihe   contract  sij^ed  by  the  defendants,  (*)  Not  reported. 

formed  no  part  of  the  contract,  but  the  (*)  6   B.  A    S.,  257;  86   L.   J.  (Q.B.), 

eoai tallowed   the  ac^eement  to  proceed  200. 
on  the  assumption  that  it  did  form  part 
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the  practice  in  many  caaes  where  patented  inyentions  were 
■nsed  for  the  public  service  in  any  of  the  government  depart- 
ments, for  the  patentees,  who  were  in  most  instances  the 
inventors,  to  be  remnnerated  by  or  by  direction  of  the 
ministers  or  officers  of  the  Crown  administering  such  depart- 
ments, and  licenses  were  granted  to  and  taken  by  the  said 
ministers  or  officers  of  the  Crown,  which  licenses  in  many 
cases  were  granted  on  terma  that,  even  where  the  patented 
articles  were  made  in  the  government  establishments,  royal- 
ties shonld  be  paid  thereon  in  the  same  way  as  thongh  the 
use  had  been  by  private  individuals.  On  several  occasions, 
the  Attorney-General,  appearing  for  the  Crown,  on  an  ap- 
plication for  the  prolon^tion  of  a  patent,  before  the  Jodi- 
cial  Committee  of  the  Privy  Conncil,  has  applied  to  the 
committee  for  the  insertion  in  the  renewed  patent  of  a  con- 
dition that  the  Crown  should  have  the  right  to  use  the  inven- 
tion without  payment  of  any  royalty,  which  application  has 
been  in  some  instances  refused  by  the  said  Judicial  Com- 
mittee. 
The  question  for  the  opinion  of  the  court  la,  whether  the 

filaintiff  is  entitled  to  recover  against  the  defendants  for  in- 
ringement  of  the  patents. 

Sir  W.  V.  ffarcouri,  Q.C.  (Aston,  Q.C.,  and  Max^ory 
with  him),  for  the  plaintiff :  The  question  is,  whether,  in  an 
action  for  the  infringement  of  a  patent,  it  is  any  answer  to 
say  that  the  defendants  entered  into  a  contract  with  the 
Crown  to  manufacture  and  deliver  certain  articles,  and  that 
in  carrying  out  the  contract  they  infringed  the  plaintifiTs 
patent.  This  is  an  attempt  to  extend  the  principles  laid 
down  in  Feather  v.  The  Queen  {').  In  that  case  the  ques- 
tion* arose  between  the  patentee  and  the  Crown ;  here  th« 
Crown  is  not  a  party  on  the  record.  This  is  an  action  bj 
one  subject  against  another  for  the  infringement  of  a  right 
which  haa  been  conferred  upon  him  by  the  Crown.  It  was 
no  doubt  decided  in  Feather  v.  The  Queen  (')  that  the  Crown 
haa  the  privilege  of  using  a  patent  right  which  it  has  granted 
to  a  subject  without  the  payment  of  any  royalty,  but  it  does 
not  follow  that  anybody  else  can  assume  that  privilege  and 
133]  clothe  himself  with  tlie  rights  which  *belong  to  the 
Crown.  The  defendants  are  contractors  supplying  certain 
articles  for  the  use  of  the  Crown.  Tliey  are  not  in  the  posi- 
tion of  the  servants  of  the  Crown  manufacturing  articles  for 
tlie  Crown  in  the  workshops  of  the  government  or  in  their 
own  worltshopa.  Paragraphs  5  and  6  of  the  case  show  that 
it  is  no  question  of  agency,  but  that  the  defendants,  under  a 

(')  S  B.  A  S.,  257  ;  35  L.  J.  (Q.B,),  200. 
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contract  with  the  secretary  of  state,  have  undertaken  to 
supply  certain  articles  which  they  may  purchase  of  other 
persons,  or  which  they  have  in  stock,  or  which  they  may 
manufacture  for  the  purpose. 

[Lush,  J. :  The  question  is,  whether  it  is  a  contract  for 
Bale  or  a  contract  for  employment.  I  do  not  see  anything 
to  make  this  different  from  an  ordinary  mercantile  contract. 
A  manufacturer  is  asked  to  supply  so  many  rifles,  and  the 
property  in  what  he  manufactures,  even  under  this  contract, 
"would  not  be  in  the  Crown  until  he  chose  to  deliver.] 

That  is  a  strong  point  in  the  case.  Suppose  that  these 
rifles  hadbeen  rejected  by  the  Crown,  they  being  supplied 
under  contract  and  tender,  on  the  ground  that  they  were 
thought  defective,  what  would  be  the  situation  of  the  parties 
who  manufactured  them  in  violation  of  the  patent  ? 

[CocKBURN,  C.J.:  I  quite  concede  that  m  this  case  it  is 
not  necessary  to  go  so  far  (although  I  should  not  shrink 
from  going  to  that  extent)  as  to  say  that  the  Crown,  instead 
of  itself  manufacturing,  might  not  employ  people  as  its  ser- 
vants to  manufacture.  That  would  be  a  totally  different 
thing.  But  here  there  is  a  simple  contract  between  the 
Crown  and  the  plaintiff,  just  as  if  any  person  had  ordered  a 
supply  of  rifles.  It  is  simply  a  contract  for  the  manufacture 
and  sale  of  a  certain  quantity  of  rifles.  I  do  not  see  any 
distinction  between  this  case  and  an  ordinary  case  where  a 
private  person  orders  a  thing.  ] 
The  court  then  called  upon 

Sir  J.  Holker^  S.G.  (C.  Bowen^  with  him),  for  the  defen- 
dants: The  alleged  infringement  of  the  plaintiff's  patent  is 
a  sale  of  rifles  to  the  Crown  under  the  terms  of  a  contract 
entered  into  between  the  secretary  of  state  and  the  defen- 
dants ;  and  the  question  is,  assuming  the  rifles  were  made 
and  furnished  under  the  contract,  is  the  furnishing  of  the 
rifles  under  the  contract  such  an  act  as  ^subjects  the  [134: 
defendants  to  an  action  for  infringement?  The  contract  is 
that  the  defendants  shall  deliver  a  certain  number  of  rifles, 
and  it  is  a  condition  of  that  contract  that  the  Crown  shall 
keep  the  defendants  indemnified  against  the  claim  of  any 
patentee.  Assuming  that  the  contract  is  to  manufacture 
rifles  for  the  use  of  the  Crown — for  there  is  no  distinction 
whether  the  contract  be  to  manufacture  rifles  for  the  Crown 
or  to  sell  rifles  for  the  use  of  the  Crown — and  that  there  is  a 
term  in  the  contract  that  the  Crown  shall  indemnify  the 
manufacturer  of  the  rifles  against  any  claim  by  the  patentee, 
if  the  court  were  to  hold  that  the  defendants,  the  manufac- 
turers of  the  rifles,  are  liable  in  an  action  at  the  suit  of  the 
11  Eng.  Rep.  26 
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fiatentee,  they  would  be  holdiog  that  the  Crown  is  indirectly 
iable  where  the  Crown  would  not  be  directly  liable.  It  ^vas 
decided  in  Feather  v.  The  Queen{')  that  -the  Crown  is  aC 
liberty  to  use  a  patented  article,  and  the  Crown  is  also  at 
liberty  by  its  servants  to  tnannfactui-e  the  article.  Where, 
instead  of  manufacturing  by  its  servants,  the  Crown  engao;-es 
some  one  else  to  manuiacture  and  contracts  to  indemnify 
the  manufacturer  against  a  claim  for  royalties,  to  hold  that 
an  action  would  lie  bj''  tha  patentee  against  the  manufac- 
turer would  be  to  make  the  Crown  liable.  There  is  no  dis- 
tinction between  the  Crown  making  the  rifles  in  its  own 
workshops  by  its  servants  and  the  Crown  employing  a  pri- 
vate firm  to  make  them.  They  are  made  in  DOth  cases  for 
the  use  of  the  Ciown.  On  the  ground  of  public  policy  it 
■would  be  disastrous  if  it  were  not  so,  because  the  govern- 
ment would  be  at  the  mercy  of  a  particular  patentee  at  a 
time  of  great  danger.  It  might  be  that  the  patentee  could 
not  supply  the  requisite  number  of  rifles,  nor  the  licensees 
of  the  patentee. 

[CocKBUKN,  C.J. :  The  defendants  here  are  acting  as  con- 
tractors, that  is  to  say,  they  are  acting  independently,  and 
they  are  to  be  paid  for  the  articles  to  be  supplied.  If  the 
Crown  had  hired  the  defendants'  workshops  and  their  ser- 
vants, and  employed  the  defendants  to  manufacture  for 
them,  that  would  have  been  a  different  case.] 

There  ia  but  a  slight  difference  between  the  Crown  em- 
ployiiiff  the  defendants  to  manufacture  rifles  for  it  and  en- 
tt.'ring  into  a  contract  with  them  for  the  sale  of  rifles  with  an 
jiuli'iiKiity. 

13.3]  ^iC'ooKBDRN,  C.J.:  I  do  not  think  it  a  slight  difference. 
1  I'iiii  si'i-  no  reason  in  point  of  justice,  still  less  in  point  of 
public  ]'olicy  and  expediency,  why  a  man  who  makes  an 
invfnlioii  of  such  a  kind  should  not,  if  the  government 
on  bi?li;ilf  of  the  public  choose  to  avail  themselves  of  it, 
be  paid  by  the  public  for  the  invention  of  which  he  is  the 
discovi.Ter.] 

The  question  is  whether  this  is  not  a  user  by  the  Crown ; 
if  it  be,  then  Feather  v.  The  Queen C)  is  in  point. 

CocKfiuiiN,  C.J.:  In  this  case  I  think  our  judgment 
should  lie  for  the  plaintiff.  I  have  already  in  the  course  of 
ttie  disillusion  thrown  out  the  view  which  1  entertain,  and  it 
ia  scari'ily  necessary  to  repeat  it.  The  matter  lies  in  the 
smallest  possible  compass.  If  a  man  has  patented  an  arti- 
cle, the  letters  patent  give  him  the  exclusive  use  of  the  in- 
vention and  the  exclusive  right  to  manufacture  the  article 
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in  conformity  with  the  invention,  unless  he  gives  his  permis- 
sion to  others  to  use  the  patented  invention,  in  which  case 
he  is  entitled  to  make  his  own  terms  and  to  obtain  a  royalty 
for  the  license  to  use  it.     It  is  very  true  that  in  Feather  v. 
The  Queen  (*)  the  question  was  raised  as  to  whether  the  right 
which  was  good  against  all  subjects  of  the  realm  was  equally 
applicable  as  against  the  Crown.     We  thought  ourselves 
bound  by  well-established  authority  to  say  that  the  Crown 
was  entitled  to  succeed,  on  the  ground  that  all  grants  made 
by  the  Crown  must  be  taken  in  a  favorable  light  to  the 
grantor,  and  adverse  to  the  grantee,  and  there  was  nothing 
in  the  grant  of  the  patent  to  exclude  the  Crown  from  the 
use  of  that  for  which  it  gave  the  exclusive  right  of  user  to 
the  patentee.     But  this  case  is  very  different.     The  manu- 
facturer in  this  case  enters  into  a  contract  to  furnish  certain 
articles.    To  my  mind  there  is  nothing  in  principle  which 
creates  any  difference  between  articles  sold  to  the  Crown  and 
articles  manufactured  under  a  contract  for  the  use  of  the 
Crown.     To  test  the  substantial  character  of  the  Solicitor 
General's  proposition,  I  will  suppose  that  a  manufacturer 
has  in  stock  a  quantity  of  these  rifles  not  manufactured  un- 
der a  contract  with  the  Crown,  but  manufactured  by  himself 
as  a  speculation  or  in  the  ordinary  course  of  his  business, 
and  he  has  them  in  stock  for  sale,  he  being  under  the  obliga- 
tion of  paying  for  a  license  for  the  use  of  tne  ^patented  [136 
invention  before  he  can  sell  the  article.     Is  ne  exonerated 
from  those  conditions  simply  because  it  happens  that  the 
government  propose  to  be  his  customers?    It  would  be  im- 

fossible  to  contend  for  a  proposition  so  extravagant  as  that, 
see  no  difference  between  tnat  case  and  the  present.  If 
any  one  else  but  the  Crown  required  these  things,  they  could 
not  be  sold  or  manufactured  without  paying  for  the  license. 
As  regards  public  policy  there  can  be  no  question.  If  the 
principle  on  which  patents  are  granted  for  inventions  be  a 
correct  one,  about  which  I  do  not  entertain  much  doubt,  but 
upon  which  it  is  unnecessary  to  express  an  opinion  at  pres- 
ent,— but,  starting  with  the  assumption  that  tne  granting  of 
a  patent  is  a  wise  policy,  it  is  not  desirable  to  extend  the 
principle  laid  down  in  Feather  v.  The  Queen  (*)  The  Crown 
IS  not  before  the  court,  as  was  the  case  in  Feather  v.  The 
Queen  Q.  This  is  a  case  in  which  subject  and  subject  are 
before  tne  court  as  litigants.  One  subject  complains  of  his 
•  right  having  been  invaded,  which  the  other  most  undoubt- 
efly  has  invaded,  unless  it  has  been  done  by  a  lawful  com- 
mand of  the  Crown.     It  is  said  that  this  is  a  matter  which 
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the  Crown  has  power  to  authorize.     That  might  be  the  case 
if  the  party  manufacturing  the  article  were  the  servant  or 
the  immediate  agent  of  the  Crown,  and  not  an  independent 
contractor;  butnerethe  defendants  are  independent  of  the 
Crown,  they  are  not  called  upon  to  enter  into  this  contract 
if  they  do  not  please,  it  is  their  own  act  and  at  their  own 
option  ;  and  on  these  grounds  I  think  they  ought  to  pay  the 
patentee  compensation  for  the  use  of  his  invention. 
'     Mellor,  J.:     I  am  of  the  same  opinion.     I  was  party  to 
the  judgment  in  Feather  v.  The  Queen  ('),  and  I  may  say 
that  no  member  of  the  court  ever  contemplated  the  exten- 
sion of  that  doctrine  beyond  the  limit  there  laid  down.     This 
is  not  a  case  in  which  the  Crown  is  introduced,  except  inci- 
dentally.    This  is  an  action  between  subject  and  subject- 
It  might  have  been  that  during  the  negotiation  for  the  con- 
tract there  was  a  discussion  as  to  whether  the  defendants 
would  be  liable  to  pay  royalties  to  the  patentee,  and  that 
those  representing  the  Crown  may  have  agreed  to  indemnify 
the  defendants  against  the  royalties.     Even  if  such  a  term 
were  in  the  contract,  I  think  it  would  make  no  difference. 
137]  I  do  not  *think  because  the  Crown  undertakes   to 
indemnify  a  manufacturer  against  the  liability  to  pay  royal- 
ties to  a  patentee,  that  the  Crown  has  an  authority  to  license 
that  person  to  manufacture  a  patented  article. 

Lush,  J. :  I  am  of  the  same  opinion.  The  Crown  grants 
to  a  patentee  the  exclusive  right  to  manufacture  the  patented 
article  as  against  all  subjects  of  the  Crown,  but  not  the  right 
to  manufacture  as  against  the  Crown  itself ;  and  by  impli- 
cation the  Crown  reserves  the  right  to  manufacture  the  pat- 
ented article  by  its  own  servants.  Now  that  brings  us  to 
the  question  in  this  case,  which  is,  is  this  a  contract  for  em- 
ployment by  which  the  Crown  employs  the  defendants  as  its 
agents  to  manufacture  the  rifles  for  the  Crown,  or  is  it  a  con- 
tract of  sale,  by  which  the  manufacturers  engage  for  their 
own  profit  to  provide  the  Crown  with  the  patented  article  ? 
I  think  it  is  clearly  a  contract  of  sale.  This  case  is  entirely 
different  in  principle  from  the  case  of  Feather  v.  The 
Queen  (').  The  claim  set  up  by  the  defendants  is  a  right  to 
infringe  a  patent  and  manufacture  the  patented  article  for 
their  own  profit,  in  order  to  enable  them  to  sell  the  article 
when  so  manufactured  to  the  government.  That  is,  I 
think,  far  beyond  the  scope  of  the  privilege  that  the  Crown 
enjoys,  and  therefore  I  think  our  judgment  must  be  for  the 
plaintiff. 

Archibald,  J.:    I  am  also  of  opinion  that  our  judgment 

(')  6  B.  (t  S.,  267 ;  35  L.  J.  (Q.B.),  200. 


t». 


ft.-'. 


Vol.  :X.]  HILARY  TERM,  XXXVIH  VICT.  205 

Dixon  y.  London  Small  Arms  Company.  18'76 

mast  be  for  the  plaintiff.     These  proceedings  are  not  against 
the  Crown  ;  if  they  were  they  would  be  governed  by  the  case 
of   Feaiher  v.   The  Queen  Q ;    but  these  are  proceedings 
against  a  company,  who  infringe  the  plaintiflTs  patent  right 
in  order  to  carry  out  the  contract  to  supply  and  aeliver  these 
rifles  to  the  Crown.    It  is  said  that  a  part  of  the  contract  is, 
that  they  are  to  be  supplied  on  the  terms  that  the  defen- 
dants are  to  be  protected  against  the  patentee.     I  do  not 
myself  consider  that  the  indemnity  is  a  part  of  the  contract 
Trhich  is  referred  to  in  the  special  case ;  but  even  if  it  were, 
it  would  make  no  difference.    That  is  a  thing  the  Crown- 
cannot  do.    No  doubt,  if  this  contract  stipulated  that  these 
persons  were  to  be  employed  as  servants  of  the  Crown  at  a 
salary  or  wages,  just  as  if  they  were  in  the  workshop  of  the 
Crown,  that  would  be  a  ^different  case.     The  rifles  [138 
then  would  be  manufactured  by  the  Crown,  and  there  would 
be  a  substantial  difference  between  such  a  contract  and  the 
present:  for  this  contract  might  have  been  performed  by 
supplying  articles  manufactured  long  before  tlie  date  of  the 
conti-act.    These  rifles  might  have  been  furnished  by  sub- 
contractors, and  tlierefore  this  was  not  a  case  in  which  the 
Crown  was  itself  manufacturing.     Where  there  has  been  an 
engagement  by  the  manufacturer  of  rifles  with  sub-con- 
tractors, it  seems  to  me  impossible  that  an  infringement  can 
be  covered  by  an  understanding  on  the  part  of  the  Crown  to 
protect  the  contractor  against  the  patentee.     I  think  if  that 
formed  part  of  the  contract  it  would  be  inopei-ative  to  pro- 
tect the  contractors  from  liability.     I  do  not  think  that  tliia 
case  falls  within  the  principle  of  Feather  v.  The  Queen  (') ; 
and  I  quite  agree  that  there  is  no  ground  on  which  we  ought 
to  extend  the  principle  of  that  decision. 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff :  Stibbard  &  Cronshey. 
Attorney  for  defendants :    Solicitor  for  the  War  Depart- 
merd. 
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Marine  IiuuraiKe — Seaaorlkinai — Deck  Cargo. 
Tlie  unrriiiity  of  SGSWortliineas  impUed  in  a  contract  c!  mari 
VfaiTuiitj  Uiiil  the  ship  is  Bcaworthy  fur  the  purpoeeB  of  the  particnlar  aubject-init- 
li:r  ut  tliii  in-iii'jince.  Therefore,  ill  the  cose  uf  b  policj  of  insurance  on  deck  car^, 
it  is  not  II  i'<iiiijilianc«  witli  the  warranty  of  aeanortliincss  that  the  ship  is  lit  to  en- 
OKiinW  cirilifhiry  rough  weather  with  safety  to  berscif  because  the  deck  cargo  ii 
such  m  iiiii\  li<>  reailily  jettisoneJ  in  sucli  weallier. 

Aptio\  upon  a  policy  of  marine  insurance.  The  facts, 
j)leadiii!j;s.  and  arguments  of  counsel  sufficiently  appear 
from  tile  judgment.  At  the  trial  before  Brett,  J.,  tlie  jury 
found  a  vordict  for  the  plaintiff  for  the  amount  claimed. 

A  r\i\f  nisi  for  a  new  trial  on  the  ground  of  misdirectioa 
was  obtained,  against  which 

BetiJ'iiniii,  Q.C.,  and  Arbuthnot,  showed  cause. 

Sir  J.  Kurslake,  Q.C.,  Butt,  Q.C.,  aad  Cohen,  Q.C,  sup- 
ported thu  rule. 

[TliH  following  authorities  were  cited:  Foley  v.  Tabari^); 
y]  Bnr'j'-s  V.  Wickhaml^);  Quebec  Marine  Insurance  v. 
Voiiuin-n'ial  Bank  of  Canada{');  Weir  v.  Aberdeen (') ; 
Jjiil'i'll  V.  3ecretan  {') ;  Biccard  v.  Shepherd  {');  Gibson  t. 
.s'w(//i  ):  Bouillon  v.  Lupto/i{');  Li/on  v.MeUs{');  Stan- 

"   Jj  r..  988.  (')  U  Moo.  P.  C.  471. 

Jl  t)..  flflS;  83  L.  J.  (QB.),  17.        (')  4  IL  L.  C,  at  p.  41B. 
Uw  Itpp.,  8  P.  C,  234.  (')  IS   C,   B.    (N.3.),    113;     83  L.  J. 
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ton  V.  Richardson  (*) ;  Prescott  v.  Union  Insurance  Com- 
pany{').] 

Cur.  adv.  vuli. 

Xov.  2.  Tlie  judgment  of  the  court  (Lord  Coleridge, 
C.  J.,  Brett  and  Denman,  J.  J.),  was  delivered  by 

Brett,  J.:  In  this  case  the  action  was  brought  on  a 
policy  of  insurance,  to  recover  an  alleged  total  loss  by  jet- 
tison of  wine,  valued  at  £7,000,  loaded  on  board  the  steam- 
ship Murillo. 

The  policy  was  *'at  and  from  St,  Lucar,  on  wine  in  casks 
on  or  under  deck."  The  wine  insured  was  all  on  deck,  so 
loaded  at  St.  Lucar  after  the  ship's  hold  had  been  filled  up 
with  other  cargo.  The  insured  wine  was  jettisoned  in  bad 
weather  by  staving  in  the  casks.  The  ship  and  under-deck 
cargo  arrived  safe. 

The  defendants  pleaded,  with  other  pleas,  "that  the  said 
shir)  at  the  commencement  of  the  said  insured  voyage  in  the 
saia  policy  mentioned  was  not  seaworthy." 

In  summing  up  the  case  to  the  jury  upon  this  plea,  Mr. 
Justice  Brett  commenced  by  telling  them  ''that  me  ques- 
tion was  whether  the  defendant  had  proved  that  the  ship 
was  unseaworthy."  ''But  that  means"  he  said  "not  only 
whether  the  mere  ship  as  a  built  ship  was  seaworthy,  but 
whether,  loaded  as  she  was  with  the  cargo  which  she  had  on 
board  stowed,  in  the  way  it  was,  the  ship  was  fit  to  undergo 
all  the  ordinary  risks  of  the  voyage  upon  which  she  was  to 
sail,  at  the  time  of  year  at  which  she  was  to  sail.  If  the 
ship  was  not  seaworthy  in.  that  sense,  then  the  policy  fails, 
because  the  assured  of  goods  is  taken  to  warrant  that 
the  ship  is  seaworthy.  It  signifies  not  whether  he  is  inno- 
cent, whether  it  is  in  the  least  degree  his  fault,  if  in  point 
of  fact  the  shipowner  or  the  master  makes  the  ship  by 
stowage  or  otherwise  unseaworthy,  then,  in  treating  the^ase 
as  between  the  two  innocent  parties,  the  assured  *aim  [3 
the  underwriter,  it  is  the  assured,  and  not  the  underwriter, 
who  has  to  lose.  The  question  is  not  whether  the  goods 
themselves  were  at  more  than  ordinary  risk :  goods  on  deck 
are  always  assumed  to  be  at  more  than  ordinary  risk.  If 
the  fact  of  their  being  on  deck  does  not  affect  the  safety  of 
the  ship,  their  own  additional  risk  is  not  immaterial :  the 
question  is  whether  the  putting  the  goods  on  deck  did  or 
did  not  make  the  ship  unseaworthy.  The  question  for  you 
is  whether  the  ship,  that  is,  including  the  cargo  on  and  un- 
der deck,  was  in  a  fit  condition  on  leaving  St.  Lucar  to  en- 

(»)  Law  R.ep.,  1  C.  P.,  421.  («)  1  Whart.  Penn,  399. 
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counter  with  safety  the  ordinary  perils  of  an  ordinary  vovage 
from  St.  Lucarto  England  at  that  time  of  the  year.  Vour 
answor  must  depend  upon  the  view  you  take  of  the  evidence, 
and  upon  the  exercise  or  your  owp  knowledge  and  judgment. ' ' 

Tlip  learned  judge,  in  commenting  on  tlie  evidence,  said  : 
"No  one  would  be  of  opinion  that  either  for  the  cargo  itaelf 
or  for  the  ship  it  is  as  good  a  way  to  load  cargo  on  deck  as 
to  put  it  under  deck :  but  does  it  or  does  it  not  make  a  great 
difference,  in  your  judgment,  what  kind  of  deck  cargo 
there  is?  If  the  deck  cargo  had  been  stiff  machinery,  heavy 
rigid  machinery,  which  could  not  have  been  got  rid  of  from 
off  the  deck  in  bad  weather,  if  the  weight  of  such  a  cai^o 
liad  been  anything  like  the  weight  of  this  wine,  yon  would 
probably  say  that,  with  such  a  weight  on  deck,  and  the  im- 
possibility of  getting  rid  of  it,  the  state  of  things  would 
have  been  very  dangerous  for  the  ship  ;  but  then  the  real 
point  for  you  is,  whether  you  think  it  makes  a  difference  in 
tlmt  respect  that  the  cargo  could  be  dealt  with  as  this  cargo 
LiHiM  be.  The  weight  of  it,  as  weight,  was  liquid.  How- 
would  you  get  rid  of  wine  incumbering  the  shin  or  deck  t 
IIow  long  would  it  take  the  ship's  carpenter  and  nis  men  to 
stave  the  casks  t  What  would  be  the  effect  on  the  ship  of 
letting  the  wine  run  out !  The  question  is,  not  of  danger  to 
the  wine,  but  of  danger  to  the  ship.  I  apprehend  myself 
that  you  will  all  be  of  opinion  that  having  this  deck  cargo 
did  add  to  the  difficulties  of  the  ship,  and  that,  unless  it 
could  have  been  got  rid  of,  and  with  tolerable  quickness,  it 
would  have  been  a  danger  to  the  ship  to  the  extent  of  mak- 
ing her  i^nseaworthy.  But  the  question  is,  what  is  the  ef- 
fect, in  your  judgment,  of  the  facility  of  starting  the  wine. 
I  cannot  help  thinking  that  the  fact  of  having  a  deck  cargo 
4]  does  necessarily  aSd  to  the  danger  of  a*ship;  but  tne 
question  is,  whether  it  puts  her  into  so  much  danger  as  to 
niiil^  her  unseaworthy,  that  is  to  say,  whether  it  puts  her 
in  dringer  of  being  unable  to  meet  the  ordinary  rough 
weatlier  of  the  voyage  on  which  she  is  sailing," 

Speaking  of  what  would  be  an  ordinary  voyage  in  this 
case,  the  learned  judge  said  :  "It  would  not  be  right  to  say 
that,  for  a  ship  coming  across  the  Bay  of  Biscay  in  Febru- 
ary, an  ordinary  voyage  means  a  voyage  without  rough 
weather.  It  is  clear  that,  coming  across  the  Bay  of  Biscay 
and  up  the  English  Channel  at  that  season,  vou  must  meet 
with  rough  weather.  Therefore  it  is  not  to  be  taken  to  be 
sufficient  that  the  ship  would  be  able  to  encounter  without 
danger  smooth  or  fair  weather,  but  the  question  is  whether 
she  would    be    able  to  encounter  without   danger  rough 
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vsreather  also.  But  there  is  at  every  season  of  the  ye3,r  some 
'weather  rougher  than  the  ordinary  rough  weather  of  that 
season ;  and,  although  the  ship  ought  to  be  able  to  stand  not 
only  the  smooth,  but  also  the  ordinary  rough  weather  of  the 
season  in  which  she  sails,  yet  the  value  of  insurance  is  that 
it  insures  against  damage  or  loss  by  reason  of  the  rougher 
weather  than  the  ordinary  rough  weather  of  the  season. 
Therefore  you  are  not  to  consider  whether  this  ship  would 
have  been  safe  without  rough  weather :  she  was  bound  when 
she  left  St.  Lucar  to  be  in  such  a  condition  with  regard  to 
herself  and  her  cargo  as  to  be  able  to  surmount  the  ordinary 
occurrences  of  an  ordinary  voyage  in  that  season,  including 
the  rough  weather,  which  must  be  anticipated  at  thavt  time 
of  year :  and  the  question  for  you  is  this, — It  being  a  fact 
clearly  proved,  as  I  think,  that,  if  the  cargo  could  not  have 
been  got  rid  of,  the  ship  would  have  been  in  great  danger  in 
a  voyage  with  the  ordinary  rough  weather  of  the  season, 
the  (juestion  is  whether  your  view  of  that  state  of  things  is 
modified  by  a  consideration  of  what  kind  of  cargo  it  was 
on  deck,  *and  the  mode  in  which  such  a  cargo  could  be  got 

•  rid  of.  If,  you  are  of  opinion  that  that  kind  of  cargo,  al- 
though it  was  too  heavy  for  the  comfort  of  the  ship,  and  as 
long  as  it  existed  of  that  weight  was  a  danger  to  the  ship, 
yet,  when  ordinary  danger  came  on,  that  is,  the  ordinary 
rough  weather  came  on,  it  could  be  got  rid  of  so  quickly 
that  practically  it  did  not  endanger  the  ship,  although  it  en- 
dangered itself ;  then  you  may  say  that  tlie  ship , was  sea- 
worthy, notwithstanding  the  weight  of  the  cargo  on  deck. 
But,  *if  you  think  that  the  cargo  was  such  that,  with  [5 
such  weather  as«  ought  to  have  been  anticipated  on  such  a 
voyage,  it  could  not  have  been  got  rid  oi  before  the  ship 
would  be  in  danger,  then  I  think  you  would  say  that  the 
ship  was  unseaworthy  at  starting.  If  you  think  the  ship 
was  not  seaworthy  at  starting  from  St.  Lucar,  within  the 
definition  I  have  given,  you  will  find  for  the  defendant ; 
otherwise  for  the  plaintiff." 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule 
was  moved  for  and  granted  on  the  ground  of  misdirection ; 

•  and  the  case  was  argued  in  Easter  Term  last. 

The  first  point  to  be  considered  seems  to  be,  what  would 
be  the  exact  import  conveyed  to  the  jury  by  this  summing- 
up.  In  laying  down  the  propositions  of  law,  as  such,  we 
are  of  opinion  that .  the  direction  was  correct.  The  first 
proposition  laid  down  as  to  seaworthiness  seems  to  us  to  be 
entirely  right.  The  terms  of  the  proposition  as  to  what  is 
to  be  considered  an  ordinary  voyage  seem  to  us  to  be  right. 
11  Ei^G.  Rep.  27 
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The  question  is,  what  is  the  effect  of  the  remarks  made  dur- 
ing tile  comment  on  facta.  We  are  of  opinion,  upon  con- 
sideration, that  they  would  lead  the  jnry  to  conclude  that 
they  wf;ji^  directed,  aamatter  of  law,  tnat,  althongh  they 
should  lind,  as  matter  of  fact,  that,  if  the  decs  cargo 
were  not  got  rid  of,  the  ship  with  the  cargo  nnder  and.  on 
her  deck  wonld  be  in  danger  of  destruction  in  the  ordinary 
rough  wi'iither  of  the  voyage  insured,  yet,  if  the  deck  cargo 
could  in  Mich  weather  be  got  rid  of  so  easily  that  by  reason 
of  the  f;n-iUly  of  its  destruction  the  ship  and  the  rest  of  the 
cargo  wtic  ill  no  danger  in  an  ordinary  voyage,  they  might 
find  th;ii  the  warranty  that  the  ship  was  seaworthy  was 
gatisfifd  ill  point  of  law.  The  real  question  therefore  is, 
whether  :^iica  a  proposition  is  correct  in  point  of  law. 

The  stipulation  as  to  seaworthiness  is  a  warranty,  not  ex- 
pressed, Imt  implied.  It  is,  unless  expressly  or  by  neces- 
sary implication  negatived,  to  be  implied  in  every  marine 
voyage  }"ilicy  of  insurance,  whether  the  subject-matter  of 
insurance  be  ship,  cargo,  freight,  profits,  commission,  or  ' 
other.  Tlie  warranty  tnus  implied  lias  always  been  stated 
in  all  divided  cases  and  in  all  works  of  authority  in  th« 
same  teniis.  Those  terms  are,  "that  the  assured  warrants 
that  at  the  time  when  the  policy  attached  or  should  haveat- 
6]  taclicd  the  ship  was  seaworthy."  It  is  not  "  that  the  *snb- 
ject-niatter  of  insurance  would  be  in  no  danger  on  an 
ordinary  voyage  :"  the  terms  which  have  been  used  are  not, 
in  a  poliv'v  on  cargo,  for  example,  "  that  such  cargo  will  be 
in  no  danger,  if  the  voyage  be  an  ordinary  voyage  ;"  but 
they  have  been  that,  for  such  a  voyage,  "the  ship  was  sea- 
worthy." The  same  terms  being  so  used  with  regard  to  all 
]iolicies,  do  they  mean  the  same  thing  in  all  policies?  If 
ihey  werf  express  words  in  the  policy,  being  the  same 
words  usi  d  in  documents  in  pari  materid,  it  should  seem 
that  they  should  bear  the  same  meaning  in  all.  Is  it  differ- 
ent beciiiise  the  warranty  is  an  implied  one,  and  the  terms 
which  h;i\e  been  used  have  not  been  the  phraseology  of  the 
parties  to  the  contract,  but  of  those  who  have  declared  or 
treated  of  the  law  t 

When  one  asks  whether  the  warranty  has  the  same  mean- 
ing in  all  the  policies,  the  question  is  whether  the  same 
warranty  in  extent  and  efifect  is  to  be  implied  in  every 
policy.  In  considering  this  question,  we  must  proceed  as 
in  all  tlie  other  questions  which  are  for. ever  raised  for  judi- 
cial decision  by  the  never-ceasing  variety  of  commercial 
transaetiniis:  we  must  proceed  according  to  authority  so 
far  as  il  goes,  and  then,  if  the  case  in  hand  be  outside  and  ' 
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beyond  the  authorities,  bv  applying  to  it  the  principles  to 
be  extracted  from  the  authorities,  that  is  to  say,  the  prin- 
ciples which  were  applied  to  them  in  their  time. 

First,  then,  according  to  the  authorities,  has  the  implied 
warranty  been  the  same  in  extent  and  effect  in  all  policies  ? 
It  has  not.  With  regard  to  policies  on  the  same  subject- 
matter,  as,  on  ship,  the  extent  of  the  warranty  as  to  the  con- 
dition of  the  ship  has  been  held  to  be  different  for  different 
voyages,  for  the  same  voyage  at  different  seasons,  for  the 
same  voyage  at  the  same  season  according  to  whether  the 
same  ship  was  in  ballast  or  loaded  with  one  kind  of  cargo  or 
another.  The  required  condition  of  the  ship  has  been  held 
to  be  different  when  the  ship  was  to  enter  under  policy  in 
port  from  what  it  must  be  wnen  going  to  sea  under  the  same 
policy.  It  has  been  held  to  be  different  for  a  coasting  voy- 
age, or  lake,  or  river,  or  canal  voyage,  from  what  it  must  be 
for  an  ocean  voyage  under  the  same  policy.  It  is  unneces-. 
sary  to  cite  fully  well-known  authorities.  All  are  brought 
forward  and  discussed  in  PhilUpps  on  Insurance,  ss.  695  to 
723  inclusive.  In  s.  719  it  is  said  :  "The  warranty  of  sea- 
worthiness varies  in  ^different  places:  a  vessel  consid-  [7 
ered  seaworthy  for  a  voyage  in  one  place  may  not  be  so 
considered  in  another :  the  standard  of  seaworthiness  also 
varies  from  time  to  time  in  the  same  place."  In  s.  720, 
"The  requisites  as  to  seaworthiness  depend  upon  the  in- 
tended use  and  service  of  the  vessel.  The  requisites  to  satisfy 
this  warranty  for  lying  in  port,  or  for  temporary  purposes, 
short  coasting  passages,  or  navigating  a  lake,  river,  or  canal, 
•  are  different  from  those  demanded  for  navigating  the  open 
sea  on  long  voyages."  If,  therefore,  the  warranty  were  set 
out  in  detailed  terms,  instead  of  in  the  comprehensive  de- 
scription "that  the  ship  must  be  seaworthy,"  it  is  obvious 
that  the  terms  of  the  warranty  as  to  each*  of  the  voyages, 
or,  as  it  were,  parts  of  voyages,  or  conditions  of  things  men- 
tioned in  these  sections,  would  and  must  be  different.  If, 
then,  the  implied  warranty  is  as  to  its  extent  and  effect  dif- 
ferent in  different  policies,  with  regard  to  the  same  subject- 
matter,  it  might  be  not  unreasonably  predicated  that  it  might 
be  also  different  in  different  policies,  with  regard  to  differ- 
ent subjects.  It  might  be  dinerent  with  regard  to  the  same 
voyage  to  be  made  at  the  same  season,  if  applied  to  two  dif- 
ferent subjects  of  insurance.  There  seems  to  be  authority 
for  saying  that  there  is  a  difference.  In  PhilUpps  on  In- 
surance, 8.  721,  it  is  said:  "It  follows,  if  we  apply  the 
same  criterion,  that  there  may  be  a  compliance  with  this 
warranty  in  a  policy  on  the  ship  while  lying  in  port,  and 
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not  one  upon  the  cargo  of  the  same  ship ;  for,  ctrcnmstances 
may  be  readily  imagined,  and  often  occur,  in  which,  the 
vessel  ia'in  reasonable  security  in  port,  though  goods  on 
linani  would  not  be  so."  In  s.  723  :  "There  are,  then,  two 
ili>ii]i 'tions  in  the  insurance  on  the  ship  and  that  on  car^o 
jiml  I'n'ight, — first,  in  respect  of  what  is  seaworthiaesa  m 
port  -and  second,  as  to  the  time  when  the  policy  attaches  : 
juul  theae  two  distinctions  have  place,  though  all  these  io- 
terests  are  insured  in  the  same  poliey  made  or  having  refer- 
ence to  the  time  before  the  cargo  is  on  board."  Mr.  Phil- 
lipps  then  points  out  that,  iu  two  cases  determined  la 
Massachusetts  on  a  policy  on  ship,  freight,  and  cargo  at  and 
from  a  port,  the  policy  on  the  ship  attached  because  the 
siiip  was  seaworthy  in  port ;  but  the  policy  did  not  attach 
as  to  the  cargo  or  freight,  because  the  ship  was  not  sea- 
worthy for  the  sea  voyage, — the  warranty  as  to  seaworthi- 
8]  neas  being  as  to  all  the  risks— *the  warrantyto  be  implied 
ill  the  one  policy.  These  are  authorities  for  saying  that 
tliin-  is  a  dilEerence  in  extent  and  effect  in  the  warranty  of 
SI 'a  worthiness  of  the  ship  in  different  policies  in  which  the 
tiuliji'ct-matter  of  insurance  is  different :  but  there  is  no  au- 
tUoi'ity  which  decides  what  is  the  extent  and  effect  of  that 
warranty  in  the  case  of  a  policy  on  goods. 

The  real  question,  therefore,  is,  what  is  the  principle  to  be 
applied;  and  upon  this,  first,  what  is  the  principle  which 
governs  the  courts  in  determining  whether  any  terms  are 
to  be  implied  in  contracts,  and,  if  so,  what  those  terms  are 
to  he.  When  and  to  what  extent  is  a  court  of  law  bound  to 
liold  that  there  is  an  implied  term  in  a  contract?  Whenever  ■ 
Tlii'iv  Is  something  not  expressed  which  it  is  clear  to  all  men 
<il'  ordinary  intelligence  and  knowledge  of  business  must 
have  been  either  latently  in  or  palpably  present  to  the  minds 
id  liiitli  parties  to  the  contract  when  It  was  made  ;  for,  other- 
w\t<-\  cheir  contract  would  be,  as  a  business  transaction,  in- 
N.'[i^il)le  or  contrary  to  the  universal  course. 

A})plying  the  authorities,  so  far  as  they  gp,  and  this  prin- 
ei])le,  to  the  present  case,  it  would  seem  that^  if  the  policy 
had  been  on  tne  ship,  it  might  well  have  been  held  that  the 
extent  and  effect  of  the  implied  warranty  would  only  have 
leached  the  safety  of  the  ship,  that  is  to  say,  if  the  cargo  on 
deck  would,  however  treated,  have  been  a  danger  to  the 
ship  in  an  ordinary  voyage,  the  warranty  of  seaworthiness 
would  aot  have  been  satisfied;  but  if  the  deck  car^o,  by 
ivason  of  the  facility  with  which  it  could  be  got  rid  of, 
would  kave  caused  no  danger  to  the  ship,  the  warranty 
would  liave  been  satislied.     The  same,  if  -the  policy  ha*l 
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been  on  cargo  otlier  than  the  deck  cargo  ;  for,  in  either  case, 
■upon  the  assumption,  neither  ship  or  cargo  insured  would 
have  been  in  any  practical  danger  on  an  ordinary  voyage. 
The  only  consideration  against  the  affirmative  in  either  case 
is,  that  the  safety  of  the  subject  insured  is  made  to  depend 
upon  a  breach  of  duty  by  the  shipowner  to  the  owner  of  the 
deck  cargo  ;  yet  that,  as  between  the  parties  to  the  contract 
of  insurance,  would  be  re$  inter  alios  acta^  and  the  under- 
writer would  not  be  the  legal  defender  of  the  owner  of  the 
deck  cargo.     Upon  either  of  the  policies  thus  suggested,  we 
should  have  thought  the  direction  which  was  given  in  this 
case  to  have  been  correct.    But  there  arises  the  final  ques- 
tion, which  is, — can  *the  same  effect  and  extent  be  given  [9 
to  the  warranty  with  regard  to  a  cargo  which  is  the  subject- 
matter  insured  ?    Can  it  be  supposed  that  the  underwriter 
would  insure  at  any  premium  cargo  which  upon  the  assump- 
tion must  be  jettisoned  if  the  ordinary  rough  weather  of  the 
voyage  should  occur  ?  or,  on  the  contrary,  may  it  not  be 
said  to  be  clear  to  every  man  of  ordinary  intelligence  and 
knowledge  of  business,  that  neither  the  assured  or  the  un- 
derwriter on  such  a  policy  could  have  had  in  his  mind  when 
the  contract  v^as  made  the  supposition  that  this  underwriter 
would  pay  for  the  loss  by  inevitable  jettison  of  the  subject 
insured  ?    In  other  words,  mus't  not  the  extent  and  effect  of 
the  warranty  in  such  a  policy  on  goods  be,  that  the  ship 
will  be  safe  on  an  ordinary  voyage,  without  being  put  to 
sacrifice  the  insured  cargo  ? 

We  are  of  opinion,  upon  consideration,  that  the  extent 
and  effect  of  the  warranty  that  the  ship  is  seaworthy,  in 
a  policy  on  cargo,  can  never  be  implied  to  be  so  great  as  to 
be  considered  to  contemplate  the  destruction,  in  order  to 
save  the  ship,  in  an  ordinary  voyage,  of  ^hat  very  cargo 
which  is  the  subject-matter  of  insurance.  Such  a  suppo- 
sition makes  the  contract  as  a  business  transaction  insen- 
sible. The  extra  premium  invariably  paid  in  respect  of  a 
deck  cargo  applies  to  the  extra  danger  to  the  cargo  in  case 
of  weather  more  rough  than  the  ordinary  rough  weather  of 
the  voyage  insured. 

We  are,  therefore,  of  opinion  that  the  direction  in  this 
case  was  wrong,  as  applied  to  the  policy  before  the  court. 
It  was  right  in  saying  that  the  question  was  not  whether  the 
cargo  would  be  safe  on  an  ordinary  voyage,  but  whether 
the  ship,  including  the  cargo,  would  be  safe.  It  was  right 
in  saying  that,  in  considering  that  question,  the  jury  should 
consider  the  nature  of  the  cargo.  But  it  was  wrong  in  lead- 
ing or  leaving  the  jury  to  understand,  that,  if  the  ship  could 
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only  be  nia.de  safe  for  or  in  an  ordinary  voyage  by  the  de- 
Btructioii  of  the  insured  cargo,  they  might  nevertheless  say 
that  the  ship  was  seaworthy. 

The  rule  must  be  made  absolute  for  a  new  trial. 

Jiule  absolule. 

Attorneys  for  plaintiff :  Armies  <fi  Raialins. 

Attorneys  for  defendant :  Mollams,  Son  &  Coward. 


[Law  Reports,  10  CommoD  Pleaa,  10.] 
Not.  19,  187*. 

10]  *Elli3  v.  The  Loptus  Iron  CoMPAifT. 

Ti'Spiuii — Aninvd,  Owner  liabU  far  trapaii  of^Negllgma. 


it  tliern  was  >  trespass  by  the  act  or  the  derendiinia'  horse,  tor  irhicli  tha 
■SercnduntH  were  liable,  apart  from  onj  question  of  negligence  od  tJie  part  of  the 
defendiLule. 

Appk\l  from  the  County  Court  judge  of  Glamorganshire. 

The  ijs<'  as  stated  on  appeal  was  as  follows  : 

Tht'  [iL'iiiin  was  brought  to  recover  £60  for  injuries  to  the 
plaintiif-  niare  caused  by  the  defendants'  negligence. 

The  ])hiintlff  was  the  occupier  of  a  farm  in  t^e  parish  of 
Llansarrun,  and  by  arrangements  between  the  plaintiffs 
landlord,  the  plaintiff,  and  the  defendants,  a  portion  of  a 
field  of  the  plaintiff's  farm  was  let  to  the  defendants  for  the 
execution  oi  certain  works,  and  a  plot  was  fenced  in  by  the 
defendants  by  means  of  a  wire  fencing, 

Tlie  plaintiff's  land,  which  adjoined  the  part  taken  by  de- 
fendants, was  used  by  him  as  grazing  land  for  horses  and 
cattle  to  the  knowledge  of  the  defendants. 

The  df  fendants  were  possessed  of  an  entire  horse,  used  by 
them  as  a  draught  cart-horse,  and  on  Sunday,  the  18th  of 
Angust,  this  horse  was  turned  into  the  plot  occupied  by  the 
defendants.  Tlie  plaintiff  had  full  knowledge  of  the  con- 
dition of  the  fence  surrounding  it.  The  mare  grazed  in  tlie 
remaining  porti(Sh  of  the  field  adjoining  that  portion  occu- 
pied by  the  defendants.  The  defendants'  horse  had  been 
turned  out  on  former  occasions  on  the  same  plot  and  had 
always  been  watched.  The  horse  of  the  defendants  and  one 
of  the  iilnintifTs  mares  got  close  together  on  either  side  o[ 
the  wire  Tince,  and  the  horse  by  biting  and  kicking  the  mare 
throujih  tlie  fence  committed  the  injury  complained  of,  the 
damage  being  taken  at  £15, 
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It  was  provied  that  the  defendants'  horse  did  not  trespass 
on  the  land  of  the  plaintiff  by  crossing  the  fence.  Both 
animals  were  close  to  the  fence  when  the  injury  happened. 
There  was  no  *evidence  that  the  horse  wa^of  a  vicious  [H 
temper,  or  had  bitten  or  kicked  any  animal  before  ;  on  the 
contrary,  it  was  stated  that  the  horse  was  as  quiet  a  temper 
as  you  would  ever  wish  a  horse. 

The  plaintiff  had  warned  the  defendants  to  keep  the  horse 
away  from  his  mares. 

The  j  udge  being  of  opinion  there  was  no  trespass,  and  that  the 

damage  was  too  remote,  held  there  was  no  case  for  the  jury. 

The  question  for  the  court  was,  whether  the  plaintiff  was 

entitled  to  recover  from  the  defendants  for    the  injuries 

caused  as  aforesaid,  the  horse  being  a  stallion. 

Fields  Q.C.  (with  him  B.  Francis  Williams\  for  the 
plaintiff :  There  was  certainly  a  trespass  in  this  case,  and 
the  damages  were  not  too  remote.  It  is  clear  that  some 
portion  of  the  horse's  body  passed  over  the  boundary  line 
between  the  plaintiff's  and  the  defendants'  land  when  the 
injury  was  inflicted.  The  law  is  well  established  that  the 
owner  of  an  animal  is  responsible  if  the  animal  does  that 
which  if  done  by  the  owner  himself  would  have  been  a  tres- 
pass apart  from  any  question  of  negligence.  [He  cited  Lee 
V.  Ritey  (') ;  Cox  v.  Burbidge  C) ;  Read  v.  Edwards  Q  ; 
Com.  Dig.  title  Trespass,  C;  C7/i^Y<y  on '  Pleading,  7th  ed., 
vol.  L,  p.  93.] 

Gramham  (with  him  Charles  Hall)^  for  the  defendants :  ■ 
The  authorities  which  appear  to  bear  out  the  plaintiff's 
proposition  are  cases  of  acts  done  by  animals  in  consequence 
of  dangerous  or  vicious  propensities,  either  natural  to  the 
animal  or  known  by  the  defendant  to  exist ;  such  cases  are 
distinguishable  from  the  present.  In  such  cases  it  is  negli- 
gence on  the  part  of  the  defendant  not  to  insure,  by  the 
necessary  precautions,  against  the  animal's  doing  the  act. 
It  is  natural  to  an  animal  to  stray,  therlsfore  the  owner  must 
keep  him  in.  It  is  contended  that  negligence  is  neccessary 
to  render  the  owner  of  the  animal  liable  for  the  animal' s  act. 
Here  there  is  no  evidence  of  negligence  on  the  defendants'  1 

part.     The  plaintiff  was  equally  guilty  of  negligence  if  there  j 

were  any  on  either  side.     [He  cited  Star  v.  Rookeshy  (*) ;  : 

*  Black  roan  v.  Simmons  (*) ;   Erskine  v.    Adeane  (') ;  [12  i 

Jenkins  w.  Turner  {').]  ^ 

(»)  18    C.   B.   (N.S.),   122 ;   34    L.    J.  {*)  1  Salk.,  335.  j 

(C.P.),  212.  (*)  3  C.  A  P.,  138. 

(»)  13    C.    B.    (N.S.),   430;  32   L.   J.  (•)  Law  Rep.,  8  Ch.  App.,  756. 

(C.P.),  89.  (I)  1  Ld.  Rayui.,  109'. 

(»)  17  C.  B.  (X.S.),  245;  84  L.  J.  (C.P.),  31. 
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7^/VW,  Q.C.,  in  reply. 

Lntiii  CoLEBiDGK,  C.J.:  The  judgment  of  the  Coaaty 
Couif.  judge  must,  I  think,  be  reversed,  on  the  groand  that 
there  waff  evidence  of  a  trespass,  and  the  damages  were  oot 
too  runiote.  I  cannot  say  I  entertain  any  doabt  in  the  mat- 
ter. It  is  clear  that,  in  determining  the  qaeation  of  tres- 
pass I  ir  no  trespass,  the  court  cannot  measure  the  amonnt  of 
the  alleged  trespass  ;  if  the  defendant  place  a  part  of  his 
foot  on  the  plaintiffs  land  unlawfully,  it  is  in  law  as  ranch 
a  trespass  as  if  he  had  walked  half  a  mile  on  it.  It  haa, 
moreover,  been  held,  again  and  again,  that  there  is  a  duty 
on  a  niiin  to  keep  his  cattle  in,  and  if  they  get  on  another  s 
land  it  is  a  trespass;  and  that  is  irrespective  of  any  ques- 
tion of  negligence  whether  great  or  amall.  In  this  case  it  is 
found  that  there  was  an  iron  fence  on  the  plaintiffs  land, 
and  th;it  the  horse  of  the  defendants  did  damage  to  thatof 
the  pliiintiff  through  the  fence.  It  seems  to  me  suiBciently 
clear  that  some  portion. of  the  defendants'  horse's  body 
must  have  been  over  the  boundary.  That  may  be  a  very 
email  trespass,  but  it  is  a  trespass  in  law.  The  only  remain- 
ing ipirstion  is,  whether  the  damages  were  too  remote  i  I 
c(\nn"l  see  that  they  were  ;  they  were  the  natural  and  direct 
riMi-^i'ijueiice  of  the  trespass  committed.  These  consider- 
iiiimis  would  dispose  of  tlie  case,  but  apart  from  any  techni- 
cnliii'S  of  law,  it  seems  to  me  that  the  merits  are  in  the 
plai  11 1  i  ir  s  favor.  It  appears  that  a  piece  of  land  was  railed  off 
for  the  defendants'  convenience,  and  the  plaintiff  being  in 
the  habit  of  keeping  mares  on  the  adjoining  land  previou3 
to  this  accident,  the  defendants'  stallion  had  always  been 
watched.  Therefore  without  saying  that  there  was  anv 
gross  nL'gligence  or  carelessness  on  defendants'  part,  I  think 
there  was  some  default  on  their  part,  without  which  the 
accidi-iit  would  not  have  happened^.  It  is  not  necessary  for 
me  to  discuss  the  authorities  that  have  been  cited  at  length. 
I  will  <inly  say  that  Lee  v.  Jiiley  {')  is  a  very  strong  author- 
13]  ity  for  our  *present  decision.  For  these  reasons  I  am 
of  o])  ill  ion  that  our  judgment  should  be  for  the  plaintiff. 

Kkating,  J.:  I  am  of  the  same  opinion.  The  County 
Court  judge  appears  to  have  held  that  tlie  facts  as  stated 
did  iHit  amount  to  evidence  of  an  actionable  wrong  on  the 
])iM(  iif  the  defendants.  There  seems  to  me,  however,  to  be 
u)iurid;iut  evidence  that  the  defendants'  horse  committed  a 
tresims.i  for  which  the  defendants  are  liable.  The  horse,  it 
is  found,  kicked  and  bit  the  mare  through  the  fence.  I 
take  it  that  the  meaning  of  that  must  be  that  the  horse's 

(')  18C.  B.  (S.S.),  12i;  81  L,  J.  (C.P.),  212. 
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month  and  feet  protruded  through  the  fence  over  the  plain- 
tiff s  land,  and  chat  would  in  my  opinion  amount  in  law  to 
trespass.  If  evidence  of  negligence  was  necessary  to  con- 
Btitute  a  trespass  in  this  case,  m  my  opinion  there  is  abun- 
dant evidence  of  negligence  on  the  defendants'  part,  and 
none  on  that  of  the  plaintiflF.  The  defendants  erected  the 
fence,  and  turned  the  horse  into  the  field  for  their  own  con- 
venience ;  they  had  ample  warning  with  respect  to  the  dan- 
ger, and  in  con8e<juence  of  such  warning  they  had  the  horse 
watched  on  previous  occasions,  but  failed  to  do  so  on  the 
occasion  when  the  damage  was  caused. 

Brett,  J. :  I  must  confess  I  did  entertain  some  doubt  on 
this  matter.  The  questions  are  whether  there  was  any  evi- 
dence of  a  trespass  on  the  plaintiff's  land,  for  which  the  de- 
fendants would  be  liable,  and  if  there  was,  then,  whether 
the  damage  is  too  remote.  I  had  no  doubt  that  if  there  was 
evidence  of  negligence,  and  as  a  result  of  such  negligence 
an  animal  of  the  defendants  passed  wholly  or  in  part  on  to 
the  plaintiff's  land,  such  a  circumstance  would  constitute  a 
trespass ;  but  what  I  did  doubt  for  some  time  was,  whether, 
where  there  was  no  negligence  at  all  on  the  part  of  the  de- 
fendants, the  sanfe  consequence  would  follow.  Having 
looked  into  the  authorities,  it  appears  .to  me  that  the  result 
of  them  is  that  in  the  case  of  animals  trespassing  on  land 
the  mere  act  of  the  animal  belonging  to  a  man,  which  he 
could  not  foresee,  or  which  he  took  all  reasonable  means  of 
preventing,  may  be  a  trespass,  inasmuch  as  the  same  act,  if 
done  by  himself,  would  have  been  a  trespass.  Blackstone, 
reth  ed.,  vol.  iii.,  c.  12,  p.  211 ;  Chitty  on  Pleading,  7th  ed., 
vol.  i.,  p.  98;  and  Comyn^s  Digest,  title  Trespass  C.  are  all 
anthoriues  to  this  effect.  If,  however,  it  were  ^neces-  [14 
sary  that  there  should  be  evidence  of  negligence,  I  cannot 
say  that  I  should  go  the  length  that  my  Brother  Keating 
did  in  saying  that  there  was  abundant  evidence  of  negli- 

fence,  though  I  think  there  was^ooie  evidence.  That  would 
e  sufficient  to  support  our  judgment  in  any  view  of  the 
law,  but  I  put  my  Judgment  on  the  ground  that  by  law 
there  was  a  trespass  m  this  case  without  evidence  of  negli- 
gence. That  being  so,  the  question  remains  whether  the 
damages  were  too  remote.  The  case  of  Lee  v.  Riley  ('),  is  a 
distinct  authority  to  the  contrary,  and  the  American  case  of 
Vandenhurgh  v.  Truax(^\  quoted  in  the  notes  to  Vicars  v. 
Wilcocks  ('),  is  to  the  same  effect. 
Denman,  J.:  I  rather  agree  with  my  Brother  Brett  as  to 

f)  18   C.    B.   (N.S.),    722;    34   L.   J.         (")  4  Denio,  464. 
(CR),  212.  (3)  2  Sm.  L.  C,  p.  499,  6th  ed. 
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till?  anioitnt  of  the  evidence  of  negligence  in  this  case,     I  am 
by  no  means  clear  that  there  was  snch  evidence  of  negli- 

Sence,  iis,  if  it  was  necessary  to  prove  negligence,  would 
ave  ynoperly  entitled  the  plaintiff  to  a  verdict.  The 
Counly  Court  judge  appears  to  have  nonsuited  the  plain- 
tiff OH  tiip  ground  that  tnere  waa  no  trespass,  and  the  dam- 
ages \vcie  too  remote.  Now,  during  the  early  part  of  the 
arguniriit  I  thought  it  a  very  strong  thing  to  say  that  when- 
ever any  i>art  of  an  animal  passed  over  or  through  a  fence, 
ioasmiu'li  as  the  same  act,  if  done  by  a  man,  might  techni- 
cally })••  a  trespass,  therefore  there  was  a  trespass  on  the 
part  of  the  owner  of  the  animal.  But  after  hearing  tfie  au- 
thoritifs  cited,  and  especially  the  case  of  Lee  v.  JUley  ('), 
and  the  passages  from  ComyTis'  Digest  and  CkiUy  on  Plead- 
ing, it  a  \  ipears  to  me  that  they  undoubtedly  bear  out  that  view, 

I[  sii'ins  hard,  when  two  parties  have  adjoining  lands 
with  a  f>!uce  between  them,  and  a  quarrel  arises  between  the 
animals  on  either  side  of  the  fence,  one  party  should  be 
liable  for  the  consequences,  though  not  in  reality  guilty  of 
default  or  neglect  any  more  than  the  other  party,  by  reason 
of  the  application  to  the  mere  act  of  an  animal  of  the  tech- 
nical rulf,  Cvjus  est  solum  ejus  est  usque  ad  cceIuw,.  I 
must  riay,  however,  that  I  cannot  see,  upon  the  authorities, 
any  escape  from  the  conclusion  that  it  must  be  so.  The 
only  retuiiining  point  is  whether  the  damages  were  too  re- 
15]  mote,  *As  to  that,  I  agree  with  the  rest  of  the  court 
that  the  case  of  Lee  v.  Hiley  (')  is  conclusive  ('). 

Judgment  for  the  plaintiff. 

Attoi'neys  for  plaintiff:  Ridsdale,  Craddoek  &  RidsdaW. 

AttoiNieys  for  defendants :  Renshaw  &  Ralph. 

(I)  Id   C.   B.   (N.S.),   Ma  ;    34   L.  J,  indicsteJ  by  Brett  aaj  Demiisn.  JJ..  ei- 

(CP.),  -IVl.  ieted  hIbo  at  ttie  time  wtien  those  caaes 

(')  Tilt'  laeea   of   Millen    v.  Favdrgr.,  were  decided,  ttiongh  tiom  the  reports  of 

Tojih..  liU.and  Olfnhaoi  V.  Hanti/.  1   Ld.  the  two  first-mentiorifd  cosea it  is  difficult 

Kbs'iii..  T'C.i,  and  the  diutuni  attributed  to  to  gather  what  enactly  waa  the  uuint  in- 

IIolL,   C-r..    In  J/«™    V.  K»liag,   1   Ld.  volved. 
lijijiii,,  ililH,  BBem  to  show  tliat  the  doubt 

Aa  to  when  the  owner  of  animals  is  Kueker,  11  Barb.,  887  ;  Ilnli  v.  //«f. 
liiible  for  injuries  InflicKid  by  them,  fltn*,  30  How.  Pr»c.  Hep..  37;  1  Hil- 
and  wben  not,  see  Moak's  Van  Sant-  liard  on  Torta  (4tli  ed.),  593. 
voonl'a  I'li-iidihg,  204.  448,  853.  In  Lyons  v.  Merrirk,  10.5  Mass..  7t. 
'  --  --il  commit  an  injury  when  thedefendant's  mule  and  a  Iiorse  hehad 
pon  the  lands  o(  another,  at  pasture,  escaped  upon  plaintiff's 
liable  theretoi- ;  the  com-  premiaes  and  kicked  and  injured  plain- 
allege  the  breaking  and  tilTa  mare,  bo  that  she  died.  The 
dai n tiff's  close  by  the  an i-  court  cliarged  the  jury  tliat  so  far  aa 
iat  of  the  action,  and  the  the  daniagiia  resulted  from  defendant's 
>■  as  an  aggravation  of  mule  coHducting  ilst'if  a.t  nn  animal 
iu  ieacen  T,  Ly*-^,  4  De"  ordinarily  would,  and  might  fairlv 
S.  X.,  515  ;   Dunekcl  v.  be  expected  to,  do  the  defendant  woulil 
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be  responsible.     As  to  the  horse  at  pas- 
ture the  court  said,  "  Of  Fuller's  horse 
the  defendant  was  not  the  owner,  but 
keeper  for  hire,  and  as  such  bound  to 
keep  blm  safely,  so  that  he  should  not 
by  escaping  do  any  damage.     If  by  the 
defendant's  negligent  keeping  the  horse 
escaped  into  the  premises  of  the  plain- 
tiff, and  there  did  damage,  bo  far  as  the 
damage  resulted  from  the  horse  con- 
ducting himself  as  an  animal  ordinarily 
would  do,  and  might  fairly  be  expected 
to  do,  the  defendant  would  be  respon- 
^ble  ;    but  so  far  as  damage  resulted 
from  some  peculiar  viciousness  of  the 
animal,   he  would  not  be  responsible." 
The  court  held  the   defendant  had  no 
cause    for  exception,   saying,   "  As  to 
the  defendant's  liability  for  the  damage 
done  by  the  horse  which  he  was  keep- 
ing  for    hire,   the  rule   laid   down  at 
the  trial  was  sufficiently  favorable  to 
him  :  Bamum  v.  Vanduaen,  16  Conn., 
200." 

In  Bamum  v.  Vanduscn,  16  Conn., 
200,  it  was  held  that  he  who  has  the 
care  and  custody  of  sheep,  for  the  pur- 
pose of  depasturing  them,  is  liable  for 
damage  done  by  them,  in  the  same  man- 
ner and  to  the  same  extent  as  the  owner. 
Where  the  defendant's  sheep,  while 
trespassing  upon  the  plaintiff's  land,  < 
commingled  with  the  plaintiff's  sheep, 
and  conmiunicated  to  them  a  dangerous 
disease,  of  which  many  of  them  died  ; 
and  no  sufficient  j  ustiti cation  was  shown 
for  the  trespass ;  in  an  action  of  trespass 
qu.  d,  fr. ,  it  was  held  :  That  evidence 
of  such  communication  of  disease,  was 
admissible  to  affect  the  damages  ;  and 
that  the  plaintiff  was  entitled,  in  such 
action,  to  recover  damages  for  the  loss 
of  his  sheep,  as  well  as  for  the  breach 
of  his  close  ;  2,  that  in  order  to  recover 
such  damages,  it  was  not  necessary  for 
the  plaintiff  to  prove  that  the  defend- 
ant had  knowledge  of  the  diseased  state 
of  his  sheep,  at  the  time  the  disease 
was  imparted  ;  but,  3,  that  it  was  com- 
petent to  the  plaintiff  to  prove  such 
knowledge  of  the  defendant  to  enhance 
the  damages,  without  any  allegation  to 
that  effect  in  the  declaration. 

The  owner  of  cattle  who  leaves  them 
in  possession  of  an  agister,  is  liable  in 
trespass  for  any  injury  they  may  com- 
mit, and  so  is  the  agister  :  Stafford  v, 
JngenttM,  3  Hill,  38  ;  JSheridftn  v.  Bean, 
8  Metcalf.  284.  hi  Pennsylvania  it  lias 
been  held  that  the  agister  was  liable, 


but  the  owner  was  not :  RosseU  v.  Cat- 
ton,  31  Penn.  St.  Rep.,  525. 

The  owner  of  cattle  who  hires  them 
to  another  with  his  farm  for  a  year,  is 
not  liable  for  an  injury  done  by  them, 
although  the  lessee  is  :  Vanslyck  v. 
Snell,  6  Lansing,  302.  49  Cal.,  612. 

In  Mason  v.  Morgan,  (24  Upper  Can- 
ada Queen's  Bench,  328),  a  mare  was 
in  the  plaintiff's  field,  where  it  was 
killed  by  defendant's  bull,  which  had 
broken  into  the  plaintiff's  close ;  the 
mare  had  been  put  there  by  plaintiff's 
father,  who  said  he  had  given  it  to  the 
plaintiff ;  held  that  the  right  of  prop- 
erty was  immaterial,  as  tlie  plaintiff, 
even  if  only  a  bailee,  could  recover  its 
value  of  a  wrongdoer. 

It  has  beeQ  held  that  offering  to  set- 
tle for  damages  done  by  an  animal  is 
some  evidence  of  knowledge,  by  the 
owner,  of  its  vicious  propensity ;  but 
that  the  jury  ought  however  to  be  told 
that  it  ought  to  have  little  or  no  weight 
at  all  with  them,  for  the  offer  may  have 
been  from  motives  of  charity,  or  from 
a  d^ire  to  avoid  litigation,  without  any 
admission  of  liability  :  Tkornas  v.  Mo^r- 
gan,  2  Crompton,  Meeson  &  Roscoe,  496, 

5  Tyrwhitt,  1085  ;  Sayres  v.  WnWi,  12 
Irish  Law  Rep.,  434  ;  Mason  v.  Morgan, 
24  Upper  CanWa  Queen's  Bench,  328. 
In  T/iomas  v.  Morgan  the  court  thought 
such  evidence  alone  not  sufficient  to 
send  the  case  to  the  jury.  That  such 
evidence  is  even  admissible  may  well 
be  doubted  where  the  offer  is  made 
during  a  negotiation  for  a  compromise 
so  far  as  a  mere  offer  to  pay  a  certain 
sum,  by  way  of  compromise,  is  con- 
cerned, for  such  an  offer  is  clearly  in- 
admissible.    See  2  Crompton,  Meeson 

6  Roscoe,  503,  note. 

An  offer  to  pay  a  certain  sum  for  buy- 
ing one's  peace  is  inadmissible.  An  un- 
qualified admission  however  of  a  parti - 
cul&rfart,  though  made  in  a  negotiation 
for  a  compromise,  is  evidence  against 
the  party  making  it :  Murray  v.  Coster, 
4  Cowen,  617,  635  ;  Ilyde  v.  Stone,  7 
Wend.,  354;  Meud  v.  Dc  Oolyear,  16 
Wend.,  632;  Martin  \.  liichinoud,  3 
Denio,  58  ;  Bartlett  v.  Tarbox,  1  Abb. 
Court  App.  Dec,  120,  1  Keyes.  495. 

In  Tfiomas  v.  Morgan  (2  Crompton, 
Meeson  &  Roscoe,  496),  the  court  held 
that  evidence  that  the  dog  had  bitten 
other  animals,  without  proof  of  the 
fact  that  he  had  done  so  h:id  been  com- 
municated to  the  defendant,   was  not 


COURT  OF   COMMON  PLEAS. 


BQlficipiit,  aad  that  the  jury  conld  not  by  the  animal  t 

infer  soienrer  from  the  mere  tact  of  for-  Injuries  complai 

mer  viciounness.     See  Thotam  v,  Mor-  v.  Egan,  6.5  lllinoiB,  Uiw. 
pun.  |"i!<t   — ;   Kiiiineer  t.  Wormiey,        If  a  dog  liite  another  not  flxrai  a  tnis- 

(iS  llliii'ii^.  251.  chievons  propensity,  but  in  couB«iueiic« 

Kvldi'iii.'  <jf  former  acta  of  vicioaB-  ot  being  teased  or  aggravated  by  tbe 

iic'..s  nii^'iit  imdoubtedly,  in  some  cases  plaintiff,    the    owner    is    not   liable  : 

uith    biiiKjimding    circumatttncee,    be  Keightlinger -a.  EgOn,  <S5l\\mo\a,i^. 
aidlii.'ii'iil   r«  justify  a  jnry  'in  finding        Ab  to  damages  from  being  bitten  by 

huii'Mi:r,  liut  the  plnlntifl  must  show  «  dog,   see   ^ig/Ulinger  t.    Egaa,   65 

lui<i\%lL'Jgi'  by  the  owner  of  a  propensity  llIiDoia,  235. 


k 
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Nov.  22,  1874. 

Morgan  and  Anotlier  v.  Bain  and  Another. 

Salt  of  Oooda — Intolvenci/ — JieidiiiBn. 

Tlio  dtfeodanta  had,  on  the  fith  of  Pebruary,  Bold  to  tbe  plaintift  200  looi  of  iron, 
tn  be  ilflivLTtd  twenty-five  tuns  monlJilj  at  £8  per  too,  net  cash,  or  by  four  months' 
bill  wilh  ia.  Sd.  per  ton  added.  By  the  usage  of  trade  no  delivery  was  due  under 
this  contract  till  the  lat  of  April.  On  tbe  l'2th  of  March  the  praintiRs  found  them- 
selrea  to  be  insolvent,  and  they  gave  notice  of  tbe  fact  l«  tbe  defendant.  On  the 
lOlli  of  Warcli  Ibey  tiled  a  petition  in  the  Bankruptcy  Court  for  liqoidation  by  ar- 
rangKnieut  or  composition.  The  usual  course  of  business  under  previous  conlracis 
between  Uie  parties  of  a  similar  description  was  for  the  defendants  lo  deliver  npon 
such  iiMiiracla  without  further  demand  of  delivery.  No  delivery,  however,  was 
iiinilt.-  by  ilic  dcfeiidauts  or  claimed  by  the  plalntij^  in  April.  On  the  filb  of  April, 
at  tliL-  ti]'-i  ntaeting  of  tiie  creditors,  a  resolution  was  passed  Ia  accept  a  composition 
ot  five  .-jlLiliiiiga  in  the  pound.  Though  the  eiistence  of  the  contract  was  mentioned 
at  IUk  nii.'1'tiiii^.  no  mention  was  made  ot  it  in  tlie  written  stateinent  of  the  plaiotifle' 
nthiirij.  >^<)  istep  was  taken  in  relation  to  the  contract  by  eitiier  party  until  the  13th 
of  May,  when  the  market  fur  ii'on  having  risen,  the  plaintiRs  claimed  the  delivery  of 
iron  in  fulhlment  ot  the  contract,  olfering  and  t>eing  ready  (o  pay  cash  for  it.  Tba 
defeiidantd  replied,  stating  that  the  plalntifTs  baring  tailed  to  perform  their  part  of 
the  uiiiilnict  there  was  an  end  of  ii  The  plaintiffs  thereupon  brought  an  action 
agniur-t  till;  defendants  for  non-delivery  of  the  iron ; 

lldd,  thut  the  effect  ot  the  facts  was  that  there  had  been  a  rescission  of  the  con- 
tract lii.'fore  the  I3th  of  May,  the  conduct  of  the  plaintiSit  having  been  such  as  to 
justify  tliu  di'fendunts  iu  the  belief  ttiat  the  plaintiffs  intended  to  abandon  the  con- 
tnict  u|i'iii  thttir  insolvency,  and  there  being  evidence  that  the  defendants  in  such  b». 
lief  l.ji.l  li...™e  abandoned  it. 

iV  i-ii,-i:   Uialmeri  (  4    Eng.    Rep.,    89fl  )  followed, 

Sri:r]AL  case,  of  which  the  facta  were  in  substance  as 
follows:  The  action  was  brought  to  recover  damages  for  the 
10]  bri'jich  by  the  defendants  of  a  contract  for  the  delivery 
to  tlir  plaintiffs  of  2(J0  tons  of  haematite  pig  ii-on,  at  tlie 
price  (if  £5  per  ton.  The  plaintiffs  were  manufacturers  of 
Hlieet  iron  and  tin  plate  at  Kidderminster,  and  the  defen- 
diiiits  were  manufacturei's  of  hsema.tite  pig  iron  at  Harring- 
ton, C^i  iiiberland.  Tlie  contract  was  made  by  the  following 
leitius:  Defendants  to  plaiiitiffs,  3d  February,  18T2:  "As 
we  liavii  now  a  small  stock  of  your  quality  of  pigs  at  Sal- 
buiiy,  if  you  wish  for  more  than  the  tn'enty-hve  tons  for 
this  niunth  please  advise  us.     There  is  a  likelihood  of  a  fur- 
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ther  advance  in  price,  but  if  yon  wish  us  to  t)ook  100  or  200 
tons  more  at  last  figure,  on  hearing  from  you  by  return  we 
shall  do  so."  Plaintiffs  to  defendants,  5th  February,  1872: 
"  Please  send  us  200  tons  of  our  usual  quality  of  pigs,  de- 
livered at  twenty-five  tons  monthly ;  acknowledgment  of 
this  will  oblige."  Defendants  to  plaintiffs,  6tn  Febru- 
ary, 1872:  "We  are  favored  with  your  order  of  yesterday 
for  200  tons  No.  3  haematite  pig  iron,  and  which  shall 
have  our  most  careful  attention."  The  price  spoken  of  in 
the  defendants'  letter  of  the  3d  of  February  as  "last  figure" 
was  £6  per  ton  net  cash,  or  by  four  months'  bill  with  2s.  Qd. 
per  ton  added. 

Before  the  making  of  this  contract  the  defendants  had 
sold  and  delivered  other  iron  to  the  plaintiffs,  and  on  the  1st 
of  March,  1872,  they  delivered  to  the  plaintiffs  twenty-£ve 
tons  of  iron,  which  completed  the  deliveries  due  under  con- 
tracts previous  to  the  one  in  question  in  this  action. .  On  the 
7th  of  March,  1872,  the  defendants  drew  upon  the  plaintiffs 
a  bill  of  exchange  for  £148  15^.,  payable  four  months  after 
date  for  the  price  of  the  said  twenty-five  tons  of  iron  and 
carriage  of  the  same,  and  this  bill  the  plaintiffs  accepted, 
and  returned  on  the  8th  of  March.  ' 

At  the  time  of  the  making  of  the  contract  in  (juestion,  the 
plaintiffs  were  insolvent.  Thev  were  aware  during  the  time 
that  thev  were  in  difficulties,  but  it  was  not  till  the  12th  of 
March  that  they  found  that  they  could  not  meet  their  lia- 
bilities. On  the  said  12th  of  March  they  determined  to  sus- 
Eend  payment.  The  following  correspondence  then  passed 
etween  the  plaintiffs  and  Messj-s.  Day  &  Ivens,  their  soli- 
citors, and  the  defendants.  Plaintiffs  to  defendants,  14th 
March,  1872 :  "We  regret  to  inform  you  that  an  investiga- 
tion into  our  affairs  has  convinced  us  of  the  ^necessity  [17 
of  suspending  payment.  A  statement  will  be  submitted  to 
you  at  the  earliest  possible  moment.  In  the  meantime  our 
solicitors,  Messrs.  Day  &  Ivens,  will  furnish  you  with  any 
information."  Defendants  to  plaintiffs,  15th  March,  1872 : 
"We  have  yours  of  yesterday,  and  are  very  much  sur- 
prised at  what  you  state.  We  write  by  same  post  to  your 
solicitors."  Defendants  to  Messrs.  Day  &  Ivens,  15th 
March,  1872  :  "  Those  gentlemen  of  whom  we  are  creditors 
inform  us  that  they  are  obliged  to  suspend  payment,  and 
refer  us  to  you  for  information.  Will  you  therefore  kindly 
advise  us  what  the  estate  is  likely  to  show  ?"  Day  &  Ivens 
to  defendants,  16th  March,  1872:  "As  the  accounts  areas 
yet  only  made  out  up  to  Christmas,  we  cannot  say  exactly 
what  the  estate  shows,  but  do  not  think  it  can  exceed  6s.  8a. 
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in  the  pound.  '  This  is  after  making  allowance  for  pay- 
ment 01  the  secured  creditors.  The  oank  is  fully  secured 
by  mortgage  on  the  works  and  some  policies.  The  ordi- 
nary liabilities  on  bills  are  £7,500,  on  open  account  £4,000. 
We  shall  be  happy  to  furnish  you  witn  further  informa- 
tion if  you  wish  it  as  soon  as  the  accounts  are  ready." 

On  the  16th  of  March  the  plaintiffs  filed  a  petition  in 
the  form  "provided  by  the  general  rules  made  in  pursuance 
of  the  Bankruptcy  Act,  1869,  and  as  provided  by  the  said 
act,  stating  that  they  were  unable  to  pay  their  debts,  and 
were  desirous  of  instituting  proceedings  for  liquidation  of 
♦their  affairs  by  arrangement  or  composition  with  their  cred- 
itors. At  the  time  of  the  filing  oi  the  said  petition  the 
plaintiffs  had  made  no  demand  lor  the  delivery  of  any  iron 
under  the  contract  in  question,  and  none  had  been  deli  veered. 
For  the  purposes  of  this  argument  it  was  to  be  taken  tliat 
it  was  the  usual  practice  of  the  defendants  in  their  dealings 
with  the  plaintiffs  to  deliver  iron  under  such  contracts  with- 
out any  further  demand. 

On  the  16th  of  March,  by  order  of  the  Bankruptcy  Court, 
George  King  Patten,  an  accountant,  was  appointed  to  col- 
lect, get  in,  and'  receive  the  property  and  to  manage  the 
business  of  the  plaintiffs,  and  by  the  same  order  it  was  or- 
dered that  he  should  take  immediate  possession  of  such 
property  and  business,  and  that  he  should  pass  his  accounts 
at  such  time  as  might  be  directed  by  the  Registrar  of  the 
court.  Mr.  Patten  at  once  proceeded  to  take  possession, 
and  act  under  this  order,  and  to  carry  on  the  business. 
18]  *0n  the  5th  of  April,  at  the  first  meeting  of  the  cred- 
itors of  the  plaintiffs,  duly  summoned,  convened,  and  held 
under  and  in  pursuance  oi  the  said  act  and  rules,  a  resolu- 
tion to  accept  a  composition  of  5^.  in  the  pound,  payable  by 
instalments  on  the  19th  of  July  and  the  19th  of  October  re- 
spectively, was  duly  carried  and  filed,  g-nd  at  a  second  meet- 
ing duly  summoned  and  held  on  the  18th  of  April,  this 
resolution  was  confirmed  in  manner  by  the  said  act  and 
rules  required,  and  such  confirmation  was  duly  filed.  The 
defendants  proved,  previously  to  the  first  meeting,  for  the 
full  amount  of  the  bills  of  exchange  of  the  plaintiffs  held 
by  them  as  aforesaid,  that  is  to  say,  for  the  sum  of  £884 
12.5.  4:d.  and  their  proof  was  filed  with  the  proceedings,  and 
£110  lis.  Qd.  being  the  first  instalment  of  the  said  composi- 
tion, was  upon  the  said  9th  of  July  last  paid  to  them  upon 
the  amount  of  their  said  debt,  and  on  tUe  4th  of  October, 
1872,  £110  lis.  Qd.^  being  the  second  and  last  instalment  of 
such  composition,  was  paid  to  them. 
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The  plaintiflfs  did  not  in  their  written  statement  of  affair^ 
make  any  mention  of  the  contract  now  sued  upon,  or  any 
claim  in  respect  of  it,  but  the  contract  was  mentioned  at  the 
first  meeting  of  creditors,  and  known  to  those  present  at 
tuat  meeting.  The  defendants  were  not  present  or  repre- 
sented at  that  meeting. 

On  the  1st  of  May  three  new  partners  joined  the  plaintiflfs 
in  their  business,  and  the  name  of  the  firm  was  changed, 
but  the  business  was  continued  as  before. 

On  the  13th  of  May,  the  "plaintiflfs'  attorneys  sent  the  fol- 
lowing letter  to  the  defenaants :  "There  are  150  tons  of 
{)igs  purchased  of  you  by  Morgan  &  Ransom  in  February 
ast  yet  to  be  delivered  :  be  good  enough  to  let  them  be  sent 
as  early  as  possible  to  the  Stour  Vale  Works,  and  cash  will 
be  sent  on  receipt  of  invoice." 

The  defendants  replied  as  follows:  "In  reply  to  yours  of 
yesterday,  the  bankrupts  having  failed  to  perform  tneir  part 
of  the  contract,  there  is  an  end  to  it."  « 

In  the  letter  of  the  13th  of  May,  150  tons  was  an  error  for 
200,  and  this  was  corrected  by  letter  soon  after. 

The  defendants  have,  ever  since  the  14th  of  May,  totally 
repudiated  the  contract.  The  plaintiflfs  were  ready  and  will- 
ing to  pay  cash  for  the  iron  if  the  defendants  had  delivered 
it  in  accordance  with  the  request  contained  in  the  above  let- 
ter of  the  13th  of  May.  *The  market  prices  of  similar  [19 
iron  to  that  which  was  so  contracted  for  as  aforesaid  were  as 
follows :  In  March  £5  10^.  per  ton ;  in  April  and  May  £6  • 
per  ton  ;  in  June  and  July.  £7  per  ton ;  and  in  August,  Sep- 
tember, and  October,  £6  per  ton. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  plaintiflfs  were  entitled  to  maintain  the 
action  in  respect  of  the  defendants'  refusal  to  deliver  subse- 
quent to  the  filing  of  the  plaintiflfs'  petition. 

2.  Whether  the  plaintiflfs  were  entitled  to  maintain  the 
action  in  respect  of  the  non-delivery  of  iron  prior  to  the 
filing  of  the  petition. 

The  court  were  to  have  power  to  draw  all  inferences  of 
fact  O.  i 

Dowdeswell^  Q.C.  {JeJf^  with  him),  for  the  plaintiflfs  :  The 
contract  was  a  subsisting  contract  on  the '13th  of  May,  The 
mere  failure  to  pay  for  one  instalment  of  a  quantity  of  iron 
to  be  delivered  monthly  does  not  put  an  end  to  the  contract : 

Q)  In  addition  to  the  above  facts  it  was    of  the  iron  trade  no  delivery  would  be 
admitted  in  argument  tiiat  by  the  usage    due  on  the  contract  until  the  1st  of  April. 
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.-V  Freeth  v.  J5i^rr  (') ;  Simpson  v.  Crippin  (').     So,  also,  in- 

solvency and  the  proceedings  for  a  composition  did  not  put 
an  end  to  the  contract.  To  nold  that  they  did,  would  be  to 
prevent  one  of  tlie  principal  objects  of  the  clauses  of  thp 
6ankruptcy  Act  providing  for  compositions.  The  intention 
was  that,  ii  such  an  arrangement  were  considered  beneficial 
[.!{.>  by  the  creditors,  the  business  of  the  insolvent  should  be 

carried  on.  If  the  effect  is  to  be  that  all  persons  with  whom 
the  insolvent  has  made  contracts  in  the  course  of  business 
are  released,  it  is  impossible  that  the  business  should  be 
carried  on.  The  effect  of  the  insolvency  is  only  to  give  the 
vendor  a  right  to  refuse  delivery  on  credit,  and  to  hold  the 
goods  unless  cash  be  tendered :  Gibson  v.  Carrvihers  ('). 

[He  also  cited  Wilkes  v.  Reynolds  (*) ;  Bloomer  v.  Bern- 
stein (*);  Lawrence  y.  Knowles  (•).] 

Staveley  Hill^  Q.C.  (/.  0.  Oriffits^  with  him),  for  the  de- 
fendants :  Admitting  that  insolvency  would  not  per  se  put 
♦  20]  an  end  to  the  ^contract,  the  question  here  is,  whether  the 
facts  do  not  show  that  upon  the  insolvency  the  parties  in- 
tended to  rescind  the  contract.  The  fact  that  no  claim  was 
ever  made  by  the  plaintiffs  or  by  the  receiver,  and  that  the 
contract,  though  mentioned  at  the  meeting  of  creditors,  was 
never  introduced  into  the  statement  of  affairs,  is  enough  to 
show  that  the  plaintiffs  did  not  intend  to  go  on  with  the  con- 
tract in  April.  If  the  plaintiffs  upon  their  insolvency  intended 
to  go  on  with  the  conti-act,  they  ought  to  have  intimated  to  the 
•  defendants  that  they  should  be  prepared  to  do  so,  and  to  pay 
cash  for  the  iron.  As  they  did  not  do  so,  the  defendants 
might  reasonably  presume  that  they  could  not  and  did  not 
intend  to  proceed  with  the  contract.  The  question,  accord- 
ing to  the  effect  of  the  authorities  in  such  a  case,  is  whether 
the  purchaser  has  by  his  conduct  given  the  vendor  reason- 
able grounds  for  supposing  that  he  intended  to  abandon  the 
contract.  If  so,  the  vendor  is  entitled  to  rescind.  Ex  parte 
Chalmers  (')  is  a  strong  authority  in  the  defendants'  favor. 

Dowdeswell^  Q.C,  in  reply:  The  facts  do  not  amount  to 
evidence  of  a  rescission.  The  notice  of  insolvency  given  by 
the  plaintiffs  only  applied  to  inability  to  meet  present  debts : 
it  was  no  declaration  of  inability  to  carry  on  business  in 
future.  The  very  object  of  an  arrangement  by  composition 
is  that  the  business  should  be  carried  on.  The  fact  that  the 
receiver  made  no  claim  under  the  contract  is  immaterial ;  he 

(»)  Law'Rep.,  9  C.  P.,  208.  (*)  Law  Rep.,  9  C.  P.,  588. 

O  Law  Rep.,  8  Q.  B.,  14.  (•)  6  Bing.  N.  C,  899. 

(3)  8  M.  «k  \V.,  321.  0)  Law  Rep.,  8  Ch.,  289. 
{*)  2  B.  <t  Ad.,  882. 
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was  not  to  be  a  trustee  in  bankruptcy ;  no  property  vested 
in  him.  He  is  only  to  exercise  some  supervision  over  the 
estate  in  the  interests  of  the  creditors.  The  non-introduc- 
tion of  the  contract  into  the  statement  exhibited  at  the  meet- 
ing proves  nothing ;  that  is  merely  a  statement  of  assets.  If 
the  aefendants  had  offered  delivery  on  the  13th  of  May,  and 
the  plaintiffs  had  refused  it,  what  defence  could  the  plain- 
tiffs nave  had  to  an  action  for  such  refusal  1 

Lord  Coleridge,  C. J.:    I  am  of  opinion  that  our  judg- 
ment should  be  for  the  defendants.     Assuming  that  what 
was  stated  in  the  course  of  the  argument  as  to  the  usage  of 
the  iron  trade  was  correct,  and  that  the  first  monthly  deliv- 
ery under  the  contract  would  not  be  due  until  the  1st  of 
April,    it  is  clear  that  on  that  *date  one  instalment  [21 
became  due.     No  demand  was  made  for  the  delivery  of  any 
iron,  and  none  was  delivered ;  but  it  is  found  by  the  case 
that  up  to  that  time  the  custom  of  the  defendants  in  their 
dealings  with  the  plaintiffs  had  been  to  deliver  iron  under 
such  contracts  witnout  any  further  demand.     On  the  1st  of 
April,  therefore,  one  delivery  became  due  from  the  defen- 
dants, and  the  plaintiffs  became  liable  to  accept  and  pay  for 
the  iron  if  delivered.    Now  it  is  clear  upon  the  authorities  that 
mere  i^on-delivery  of  one  or  even  two  instalments  of  the  iron, 
on  the  one  side,  and  non-payment  of  the  price  of  such  instal- 
ment or  instalments,  on  the  other,  would  not  per  se  amount 
to  a  rescission  of  the  contract  in  the  absence  of  any  question 
of  insolvency,  or  other  evidence  pointing  towards  rescission. 
Either  party  might  afterwards  have  nevertheless  insisted  on 
fulfilment  of  the  contract.     But,  in  this  case,  insolvency 
supervened  on  the  12th  of  March.     It  is  necessary,  there- 
fore, to  consider  what  effect  the  insolvency  and  other  circum- 
stances connected  with  it  had  upon  the  contract  in  this  case. 
It  was  not  disputed  that  upon  the  occurrence  of  insolvency 
the  vendor  would  not  be  bound  to  deliver  to  the  insolvent 
purchaser  an  instalment  of  the  iron  becoming  due  without 
a  tender  of  the  price.     Now,  on  the  1st  of  April  the  state  of 
things  was  this :  the  plaintiffs  had  become  insolvent ;  and 
one  instalment  of  the  iron  being  due,  neither  the  plaintiffs 
nor  any  persons  representing  them  had  demanded  or  ten- 
dered payment  for  such  instalment,  nor  had  the  defendants 
offered  to  deliver  any  iron,  or  asked  for  pavment.    That 
bein^  the  state  of  things,  on  the  5th  of  April  the  meeting  of 
creditors  took  place,  by  which  a  resolution  to  accept  a  com- 
position of  5*.  in  the  pound  was  passed.     At  that  meeting  a 
statement,  not  of  assets  merely,  but  of  affairs,  was  laid 
before  the  creditors,  in  which  statement  no  mention  what- 
11  Eno.  Rep.  29 
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Freeth  v.  ^i^rr  (') ;  Simpson  v.  Crippin  (*).  So,  also,  in- 
solvency and  the  proceedings  for  a  composition  did  not  put 
an  end  to  the  contract.  To  nold  that  they  did,  wonld  be  to 
prevent  one  of  the  principal  objects  of  the  clauses  of  thp 
Bankruptcy  Act  providing  for  compositions.  The  intention 
was  that,  ii  such  an  arrangement  were  considered  beneficial 
by  the  creditors,  the  business  of  the  insolvent  should  be 
carried  on.  If  the  effect  is  to  be  that  all  persons  with  whom 
the  insolvent  has  made  contracts  in  the  course  of  business 
are  released,  it  is  impossible  that  the  business  should  be 
carried  on.  The  effect  of  the  insolvency  is  only  to  give  the 
vendor  a  right  to  refnse  delivery  on  credit,  and  to  hold  the 
goods  unless  cash  be  tendered :  Gibson  v.  Carrvihers  ('). 

[He  also  cited  Wilkes  v.  Reynolds  (*) ;  Bloomer  v.  Bern- 
stein (*) ;  Lawrence  Y.  Knowles  (•).] 

Staveley  Hill^  Q.C.  (/.  0.  OriffUs^  with  him),  for  the  de- 
fendants :  Admitting  that  insolvency  would  not  per  se  put 
►  20]  an  end  to  the  *contract,  the  question  here  is,  whether  the 
facts  do  not  show  that  upon  the  insolvencv  the  parties  in- 
tended to  rescind  the  contract.  The  fact  that  no  claim  was 
ever  made  by  the  plaintiffs  or  by  the  receiver,  and  that  the 
contract,  though  mentioned  at  the  meeting  of  creditors,  was 
never  introduced  into  the  statement  of  affairs,  is  enough  to 
show  that  the  plaintiffs  did  not  intend  to  go  on  with  the  con- 
tract in  April.  If  the  plaintiffs  upon  their  insolvency  intended 
to  go  on  with  the  contract,  they  ought  to  have  intimated  to  the 
•  defendants  that  they  should  be  prepared  to  do  so,  and  to  pay 
cash  for  the  iron.  As  they  did  .not  do  so,  the  defendants 
might  reasonably  presume  that  they  could  not  and  did  not 
intend  to  proceed  with  the  contract.  The  question,  accord- 
ing to  the  effect  of  the  authorities  in  such  a  case,  is  whether 
the  purchaser  has  by  his  conduct  given  the  vendor  reason- 
able grounds  for  supposing  that  he  intended  to  abandon  the 
contract.  If  so,  the  vendor  is  entitled  to  rescind.  Ex  parte 
Chalmers  (')  is  a  strong  authoritv  in  the  defendants'  favor. 

Dowdeswell^  Q.C,  in  reply:  The  facts  do  not  amount  to 
evidence  of  a  rescission.  The  notice  of  insolvency  given  by 
the  plaintiffs  only  applied  to  inability  to  meet  present  debts : 
it  was  no  declaration  of  inability  to  carry  on  business  in 
future.  The  very  object  of  an  arrangement  by  composition 
is  that  the  business  should  be  carried  on.  The  fact  that  the 
receiver  made  no  claim  under  the  contract  is  immaterial ;  he 

(1)  Law'Rep.,  9  C.  P.,  208.  {^)  Law  Rep.,  9  C.  P.,  688. 

(«)  Law  Rep.,  8  Q,  B.,  14.  (•)  6  Bing.  N.  C,  399. 

(3)  8  M.  «k  W.,  32L  (')  Law  Rep.,  8  Ch.,  289. 
(*)  2  B.  <t  Ad.,  882. 
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was  not  to  be  a  trustee  in  bankruptcy ;  no  property  vested 
in  him,^  He  is  only  to  exercise  some  supervision  over  the 
estate  in  the  interests  of  the  creditors.  The  non-introduc- 
tion of  the  contract  into  the  statement  exhibited  at  the  meet- 
ing proves  nothing ;  that  is  merely  a  statement  of  assets.  If 
the  defendants  had  offered  delivery  on  the  13th  of  May,  and 
the  plaintiffs  had  refused  it,  what  defence  could  the  plain- 
tiffs nave  had  to  an  action  for  such  refusal  ? 

Lord  Coleridge,  C. J.:    I  am  of  opinion  that  our  judg- 
ment should  be  for  tlie  defendants.    Assuming  that  what 
was  stated  in  the  course  of  the  argument  as  to  tne  usage  of 
the  iron  trade  was  correct,  and  that  the  first  monthly  deliv- 
ery under  the  contract  would  not  be  due  until  the  1st  of 
April,    it  is  clear  that  on  that  Mate  one  instalment  [21 
became  due.     No  demand  was  made  for  the  delivery  of  any 
iron,  and  none  was  delivered ;  but  it  is  found  by  the  case 
that  np  to  that  time  the  custom  of  the  defendants  in  their 
dealings  with  the  plaintiffs  had  been  to  deliver  iron  under 
such  contracts  without  any  further  demand.     On  the  1st  of 
April,  therefore,  one  delivery  became  due  from  the  defen- 
dants, and  the  plaintiffs  became  liable  to  accept  and  pay  for 
the  iron  if  delivered.    Now  it  is  clear  upon  the  authorities  that 
mere  non-delivery  of  one  or  even  two  instalments  of  the  iron, 
on  the  one  side,  and  non-payment  of  the  price  of  such  instal- 
ment or  instalments,  on  the  other,  would  not  per  se  amount 
to  a  rescission  of  the  contract  in  the  absence  of  any  question 
of  insolvency,  or  other  evidence  pointing  towards  rescission. 
Either  party  might  afterwards  have  nevertheless  insisted  on 
fulfilment  of  the  contract.     But,  in  this  case,  insolvency 
supervened  on  the  12th  of  March.     It  is  necessary,  there- 
fore, to  consider  what  effect  the  insolvency  and  other  circum- 
stances connected  with  it  had  upon  the  contract  in  this  case. 
It  was  not  disputed  that  upon  the  occurrence  of  insolvency 
the  vendor  would  not  be  bound  to  deliver  to  the  insolvent 
purchaser  an  instalment  of  the  iron  becoming  due  without 
a  tender  of  the  price.     Now,  on  the  1st  of  April  the  state  of 
things  was  this :  the  plaintiffs  had  become  insolvent ;  and 
one  instalment  of  the  iron  being  due,  neither  the  plaintiffs 
nor  any  persons  representing  them  had  demanded  or  ten- 
dered payment  for  such  instalment,  nor  had  the  defendants 
offered  to  deliver  any  iron,  or  asked  for  payment.     That 
bein^  the  state  of  things,  on  the  5th  of  April  the  meeting  of 
creditors  took  place,  by  which  a  resolution  to  accept  a  com- 
position of  &8,  in  the  pound  was  passed.    At  that  meeting  a 
statement,  not  of  assets  merely,  but  of  affairs,  was  laid 
before  the  creditors,  in  which  statement  no  mention  what- 
11  Eno.  Rep.  29 
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ever  was  made  of  this  contract,  nor  any  claim  put  forward 
in  respect  of  it.  The  omission  of  all  reference  to.it  must 
moreover  be  taken  to  have  been  intentional,  not  through  in- 
advertence or  ignorance,  for  it  is  expressly  stated  in  the  case, 
that  the  existence  of  the  contract  was  mentioned  at  the  meet- 
ing, and  was  known  to  those  present  at  it.  On  the  1st  of 
May,  at  which  date  three  new  partners  joined  the.  plaintiffs' 
firm,  another  instalment  of  the  iron  became  due,  ii  the  con- 
22]  tract  were  still  in  *existence.  There  was  not,  however, 
any  demand  or  claim  in  respect  of  it  on  either  side.  On  the 
13th  of  May,  the  plaintiffs  claim  the  performance  of  the 
contract  to  its  conclusion,  tendering  cash  on  receipt  of  in- 
voice. It  may  be  observed  that  tlie  terms  of  their  claim 
were  not  in  accordance  with  what  in  any  point  of  view  they 
were  entitled  to,  but  their  claiming  too  much  could  not  de- 
prive them  of  that  to  which  they  were  really  entitled. 

The  question  that  is  raised  for  our  consideration  is, 
whether,  on  the  13th  of  May,  there  had  been  a  rescission  of 
the  contract.  Rescission  must  be  by  both  parties ;  either 
both  must  have  intended  to  rescind,  or  one  must  have  so 
acted  as  to  justify  the  other  in  thinking  that  he  intended 
to  rescind.  It  is  clear  that  the  omission  to  perform  certain 
acts  incumbent  upon  a  party  to  a  contract  may  justify  the 
other  party  in  coming  to  tlie  conclusion  that,  in  point  of  fact, 
the  party  guilty  of  the  omission  intends  to  abandon  the  con- 
tract, and  is  himself  treating  it  as  abandoned,  and  rescind- 
ing it. 

Non-payment  for  one  or  two  instalments  of  the  iron  would 
not  be  per  se  conduct  justifying  the  conclusion  on  the  ven- 
dor's part  that  the  purchaser  intended  to  abandon  the  con- 
tract. There  might,  however,  be  additional  circumstances 
in  connection  witn  which  such  non-payment  would  be  suffi- 
cient to  justifv  such  a  conclusion  on  the  vendor's  part. 
Here  the  purchaser  was  insolvent.  It  would  be,  it  appears 
to  me,  in  accordance  with  what  I  have  before  said  as  to  the 
law  on  this  subject,  the  duty  of  the  insolvent  purchaser,  if 
he  meant  to  insist  on  the  contract,  to  claim  delivery  of  the 
instalments  from  time  to  time  as  they  became  due,  and  to 
offer  cash  in  payment  for  them.  This  the  plaintiffs  did  not 
do,  and  between  the  31st  of  March  and  the  2d  of  Maj^,  there 
is  nothing  to  show  that  they  had  any  means  of  so  doing.  It 
is  not  until  the  13th  of  May — three  new  partners  having  then 
come  into  the  firm,  and  the  contract  having  become  very 
valuable  by  reason  of  the  rise  in  the  market — that  the  plain- 
tiffs found  themselves  in  a  condition  to  offer  cash,  and  then 
came  forward  to  claim  the  benefit  of  the  contract.     In  the 
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meantime,  they  took  no  steps  whatever  to  inform  the  defen- 
dai^ts  that  they  meant  to  stand  by  the  contract ;  it  was  not 
inclnded  in  the  statement  of  affairs  made  to  the  creditors, 
and  no  claim  whatever  was  made  in  respect  of  it.     The  cir- 
cumstances of  this  case  appear  to  me  to  come  within  the 
•authority  of  Ex  parte  Chalmers  (').    Here  the  plaintiffs  [23 
did  not  take  any  of  the  steps  suggested  by  Mellish,  J.,  in  his 
judgment  (p.  294)  in  that  case  as  proper  to  be  taken  if  the 
contract  is  to  be  insisted  on  after  the  insolvency  of  the  pur- 
chasers.    To  use  the  words  of  that  learned  judge  in  sum- 
ming up  the  result  of  the  decision,  they  practically  gave 
notice  to  their  creditors  and  those  with  whom  they  had  con- 
tracted that  they  did  not  mean  to  pay  any  of  their  debts  or 
perform  any  of  their  contracts.     So  far  as  to  the  purchasers, 
but  assuming  that  they  must  be  taken  to  have  abandoned 
the  contract,  the  question  remains  whether  the  vendors  had 
also  done  so.     On  two  dates,  when  in  the  ordinary  course  of 
things  they  would  have  delivered  without  demand,  they 
make  no  delivery;   they  do  nothing  whatever,  after  the 
notice  of  insolvency,  to  show  that  they  intend  to  stand  by 
the  contract,  and  directly  they  are  informed  by  the  plain- 
tiffs that  they  intend  to  hold  them  to  the  bargain,  they  write 
and  say  that  it  is  at  an  end.     To  sum  up,  therefore,  we  have 
in  this  case  the  fact  of  insolvency,  coupled  with  the  fact  that 
upon  such  insolvency  the  insolvents  take  none  of  the  steps 
essential  to  indicate  that  th^y  meant  to  stand  by  the  con- 
tract.    That  is  evidence  from  which  it  may  fairly  be  found 
that  the  other  party  to  the  contract  had  a  right  to  conclude 
that  the  insolvents  had  abandoned  it,  and,  if  they  did  so 
conclude,  to  abandon  it  themselves,  and  there  is  also  amply 
sufficient  evidence  that  the  vendors  did  so  abandon  it.     In 
coming  to  the  conclusion  at  which  we  have  arrived,  I  think 
w^e  are  well  within  the  authorities  on  this  subiect.     These 
are  all  discussed  in  the  cases  of  Freeth  v.  Burr  (")  and 
Bloomer  v.  Bernstein  ('),  the  circumstances  of  which  were 
analogous  to  those  of  the  present  case. 

Keating,  J.:  I  also  am  of  opinion  that  our  judgment 
should  be  for  the  defendants.  In  February,  1872,  there  was 
clearly  a  contract  between  these  parties  for  the  delivery  of 
iron,  which  must  have  existed  until  put  an  end  to  by  opera- 
tion of  law  or  by  consent  of  the  parties.  Now,  in  my  opinion, 
nothing  occurred  which  by  mere  act  and  operation  of  law 
amounted  to  a  dissolution  *of  this  contract.  Neither  [24 
the  insolvency  of  the  purchasers  nor  any  other  of  the  cir- 

(>)  Law  Rep.,  8  Oh.,  289.  («)  Law  Rep.,  9  C.  B.,  208. 
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cumstances  of  the  case  would  have  that  effect.    The  only 
question,  therefore,  is  whether  the  facts  stated  in  the  case 
show' that  after  the  making  of  the  contract  the  parties  agreed, 
to  abandon  it.     It  seems  to  me  that  they  do.     The  assent  of 
both  parties  is  necessary  to  the  rescission  of  the  contract- 
First,  then,  as  to  the  question  whether  the  purchaser  had 
abandoned  the  contract.    Assuming  that  the  first  delivery 
of  iron  was  not  due  until  the  1st  of  April,  we  find  that  in  th-e 
meanwhile,  so  early  as  the  14th  of  March,  the  plaintiffs 
discovered  that  they  were  in  a  state  of  insolvency,  having* 
been  so,  in  fact,  since  the  making  of  the  contract,  and  com- 
municated that  state  of  things  to  the  defendants.     It  is  true 
that  the  plaintiffs  were  indebted  at  that  time  to  the  defen- 
dants on  former  transactions,  and  it  was  probably  intended 
that  the  announcement  of  insolvency  should  refer  to  such 
debt,  but  in  my  opinion  it  was  an  announcement  which  the 
defendants  had  a  right  to  consider  as  applicable  to  the  state 
of  all  transactions  between  the  parties  in  general.     On  the 
5th  of  April  a  meeting  of  creditors  took  place,  and  in  the 
meanwhile  a  person  was  appointed  to  manage  the  plaintiffs' 
affairs  and  collect  the  assets.     Mr.  Dowdeswell  would  have 
US  lay  no  stress  on  the  fact  of  this  person's  taking  no  steps 
with  reference  to  this  contract  as  a  circumstance  on  which 
nothing  turns,  because  his  oflScial  position  did  not  call  on 
him  to  do  so.     I  cannot  assent  to  that  view.     It  seems  to  me 
that  it  was  his  business  geneAUy  to  manage  the  affairs  of 
the  plaintiffs.     Again,  I  cannot  assent  to  the  strictness  with 
which  Mr.  Dowdeswell  sought  to  confine  the  duty  of  the 
plaintiffs  with  respect  to  their  statement  to  the  creditors  to 
making  a  mere  statement  of  assets  in  a  sense  which  would 
exclude  this  contract.     If  they  considered  this  contract  as  a 
beneficial  and  valuable  contract  and  intended  to  insist  on  it 
in  future,  they  were  bound,  in  my  opinion,  to  introduce  it 
into  their  statement  of  affairs.     The  fact  of  its  existence 
would  be  a  material  element  for  the  creditors  to  consider 
with  reference  to  the  amount  of  the  composition  to  be  paid. 
The  fact  of  its  not  being  introduced  into  the  statement  of 
affairs  seems  to  me  most  material,  and  leaves  no  doubt  on 
my  mind  that  the  plaintiffs  did  not  at  that  time  contemplate 
25]  going  on  with  the  contract.     Afterwards  *new  partners 
joined  the  firm,  and  the  market  having  risen  very  consider- 
ably, and  being  likely  still  further  to  rise,  the  plaintiffs 
claimed  delivery  of  the  whole  200  tons.     It  seems  to  me  that 
the  evidence  is  amply  suflicient  to  lead  to  the  conclusion 
that  the  plaintiffs  had  intended  to  abandon  the  contract. 
Then,  as  it  is  not  suflRcient  that  the  plaintiffs  should  have 
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abandoned  the  contract,  but  the  defendants  must  have 
assented  to  such  abandonment,  what  is  the  evidence  as  to 
the  defendants'  conduct  ?  I  think  there  is  also  quite  suffi- 
cient evidence  of  their  intention  to  abandon  the  contract. 
Two  deliveries  were  due :  ope  on  the  1st  of  April,  another  on 
the  1st  of  May,  and  the  defendants  having  been  informed  of 
the  plaintiffs'  insolvency,  did  not  deliver,  and  when  the  de- 
livery was  claimed  on  the  13th  of  May  they  immediately 
repj^iiated  all  further  liability.     I  do  not  think  that  the 

E roper  construction  of  their  letter  is  that  they  then  for  the 
rst  time  repudiated  the  contract,  but  as  an  announcement 
of  the  fact  that  they  had  abandoned  it  at  the  time  when  they 
first  knew  that  the  plaintiffs  could  not  perform  it. 

Brett,  J.:  The  contract  was  for  delivery  of  iron  in 
monthly  quantities,  the  first  delivery  being  due  on  the  1st  of 
April,  according  to  the  usage  of  trade,  which,  it  was  not  dis- 
puted, was  to  be  incorporated  in  the  contract.  The  price  of 
each  delivery  was  to  be  paid  in  cash  or  bv  bill  at  four 
months.  If  there  had  been  no  insolvency,  tne  defendants 
could  not  have  resisted  making  a  delivery  in  May  on  the 
ground  that  the  plaintiffs  had  not  insisted  on  any  delivery 
in  April,  and  would  not  have  been  ready  to  take  delivery  or 

Say  the  price  of  the  iron  if  the  defendants  had  insisted  on 
elivering.  That  was  decided  in  Freeth  v.  Burr  (').  Unless, 
therefore,  the  insolvency  of  some  other  circumstance  has 
absolved  the  defendants  from  their  liability  to  make  deliver- 
ies after  April,  this  action  is  maintainable.  But  after  the 
making  of  the  contract  the  plaintiffs  were  as  a  fact  insolvent, 
and,  moreover,  they  gave  the  defendants  notice  of  the  inspl- 
vency,  which  I  take  to  be  the  governing  fact  in  this  case.  If 
the  contract  had  formed  the  purchaser's  only  outstanding 
liability,  the  effect  of  such  a  notice,  without  more,  would 
have  been,  as  it  seems  to  me,  to  tell  the  ^vendor  that  he  [26 
could  not  pay  for  the  goods  in  accordance  with  the  contract. 
In  this  case  the  plaintiSs  p'etitioned  the  Court  of  Bankruptcy, 
and  so  gave  notice  to  all  their  creditors  that  they  were  insol- 
vent. Sow,  whatever  may  have  been  thought  at  one  time 
on  this  subject,  it  appears  to  be  the  law  that  mere  insolvency 
does  not  per  se  put  an  end  to  the  contract.  But  the  plain- 
tiffs had  become  insolvent,  and  had  informed  the  defendants 
of  the  fact.  I  think  the  effect  of  the  j  udgment  of  Mellish, 
L.  J.,  in  the  case  of  Ex  parte  Chalmers  (^\  is  not  that  insol- 
vency puts  an  end  to  the  contract,  or  alters  it,  but  that  when 
one  contracting  party  gives  notice  to  the  other  that  he  is  in- 
solvent, and  does  nothmg  more,  the  other  party  has  a  right 

Q)  Law  Rep.,  9  C.  P.,  208.  (*)  Law  Rep.,  8  Ch.,  289. 
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to  assume  that  lie  intends  to  abandon  the  contract.     The 
Lord  Justice  savs,  "  If  an  insolvent  has  any  such  beneficial 
contracts,  it  is  his  duty  to  inform  his  creditors  or  the  Court 
of  Bankruptcy,  if  the  case  be  within  its  jurisdiction,  of  tlie 
fact,  and  he  can  then  apply  to  have  a  sufficient  part  of  his 
assets  applied  for  the  completion  of  the  contracts;  and    if 
the  contracts  were  beneficial,  this  would  no  doubt  be  allowed 
by  his  creditors  or  by  the  court.     If  this  were  done,  and 
due  notice  were  given  to  the  creditor,  I  entertain  no  doubt 
he  would  be  bound  to  complete  the  contract  on  his  part,  and 
would  not  be  allowed  to  take  advantage  of  the  insolvency  of 
the  other  party  to  put  an  end  to  the  contract.    But  when 
the  insolvent  or  his  trustee  does  nothing  of  the  kind,   he 
practically  gives  notice  to  his  creditors  and  to  those  with, 
whom  he  has  contiucted  that  he  does  not  mean  to  pay  any" 
of  his  debts  or  perform  any  of  his  contracts."     The  mean- 
ing of  this  seems  to  be  that  when  the  fact  of  insolvency  is 
communicated  to  the  vendor,  a  duty  arises  on  the  part  of 
the  insolvent  to  negative  the  presumption,  that  the  vendor 
would  be  otherwise  entitled  to  draw,  that  the  insolvent  in- 
tends to  abandon  the  contract. 

It  will  not,  however,  be  sufficient  to  put  an  end  to  the  con- 
tract, that  the  insolvent  should  intend  to  abandon  it ;  the 
vendor  must  assent  to  its  being  put  an  end  to.  It  is,  as  a 
matter  of  practice,  most  unlikely  that  the  vendor  would  in- 
sist upon  the  contract  continuing  in  force.  In  the  case  of  a 
contract  by  which  credit  is  to  be  given,  as  in  this  case,  if  the 
27]  vendor,  notwithstanding  the  *purchaser's  insolvency, 
chooses  to  insist  on  the  continuance  of  the  cantract,  and  on 
making  deliveries  under  it,  he  must  deliver,  it  appears  to 
me,  on  the  terms  of  the  contract,  i.e.,  on  credit.  Ii  the  pur- 
chaser insists  on  delivery,  the  vendor  may  refuse  to  deuver 
except  on  payment  in  cash.  But  if  the  vendor  insists  on  de- 
livery, the  purchaser  not  wishing  to  go  on  with  the  contract, 
I  take  it  the  vendor  can  onlv  insist  on  delivering  in  accord- 
ance with  the  contract,  i.e.,  ne  must  give  credit  to  an  insol- 
vent party. 

It  is  pretty  certain,  in  such  a  case,  that  the  vendor  would 
abandon  the  contract  after  the  declaration  of  insolvency. 
Very  little  evidence  would  therefore,  I  think,  be  sufficient 
from  which  to  infer  an  ab^^ndonment  of  the  contract  by  the 
vendor. 

What,  in  this  case,  is  the  conduct  of  the  parties  upon  the 
insolvency  of  the  plaintiffs  ?  A  meeting  of  the  creditors  is 
called  at  a  time  when  a  delivery  might  hav^e  been  demanded 
under  the  contract.     If  it  had  beeu  thought  that  the  contract 
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was  a  beneficial  contract,  and  one  which  it  would  be  for  the 
advantage  of  the  estate  to  carry  out,  why,  when  the  plain- 
tiffs'  affairs  were  being  arranged,  was  not  a  delivery  de- 
manded on  payment  of  the  price?    If  it  was  intended  to 
insist  on  the  contract,  it  ought  to  have  been  put  before  the 
creditors,  that  they  might  consider  whether,  if  it  were  car- 
ried out,  a  larger  composition  might  not  be  ultimately  ob- 
tainable.    Nothing  of  the  kind  is  done,  and  a  statement  of 
affairs  is  made  which  contains  no  allusion  whatever  to  the 
contract.     That,  to  my  mind,  is  strong  evidence  that  the 
plaintiffs  had  no  idea  of  holding  to  the  contract.     After  the 
meeting,  neither  the  plaintiffs  nor  the  receiver  ever  made 
any  demand  of  delivery.     The  plaintiffs  left  the  matter  to 
rest  entirely  on  the  mere  statement  to  the  defendants  that 
they  were  insolvent,  and  it  was  not  until  the  13th  of  May 
that  they  took  any  step  whatever  .with  respect  to  the  con- 
tract.    It  seems  to  me  tnat  these  facts  point  most  strongly  to 
the  conclusion  that  the  contract  was  abandoned  by  the  plain- 
tiffs, and  that  the  demand  of  the  13th  of  May  was  a  mere 
afterthought. 

Abandonment  by  the  plaintiffs  would  not,  however,  be 
sufficient  by  itself  to  rescind  the  contract.     There  must  be 
some  evidence  of  mutual  rescission.     It  is  necessary  that 
the  defendants  should  have  *made  up  their  minds  to  [28 
rescind  before  the  demand  of  the  13th  of  Majr  was  made 
upon  them.     They  would  have  a  right  to  rescind  if  the  plain- 
tiiJs  had  rescinded,  or  if,  the  plaintiffs  having  so  behaved 
themselves  as  to  give  them  reasonable  grounds  to  conclude 
that  the  plaintiffs  had  abandoned  the  contract,  they  did  so 
conclude.     I  think  the  declaration  of  insolvency,  unaccom- 
panied by  any  subseq uent  intimation  of  any  intention  to  en- 
lorce  the  contract,  did  give  the  defendants  such  reasonable 
grounds;   and  if  they  acted  upon  them,  and  themselves 
came  to  the  conclusion  to  rescind  the  contract,  it  would  be 
rescinded.     As  I  before  said,  I  think  the  smallest  evidence 
would  be  sufficient  of  their  having  done  so,  and  I  think  it  is 
supplied  by  the  fact  that  they  did  nothing  to  show  that  they 
wished,  to  go  on  with  the  contract,  and  broke  from  what  is 
stated  to  have  been  their  ordinary  course  of  trade,  viz.,  by 
not  delivering  as  usual,  without  any  demand  for  delivery. 

It  was  argued  by  Mr.  Dowdeswell  that  if  on  the  13th  of 
May  the  defendants  had  sued  the  plaintiffs  for  non-accept- 
ance of  iron  tendered  to  them  under  the  contract,  they 
would  have  had  no  defence.  It  appears  to  me  that  in  that 
case  precisely  the  same  question  as  that  which  we  have  de- 
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cided  would  have  arisen,  and  in  my  opinion  the  conclusion 
would  have  been  the  same. 

For  these  reasons  I  think  our  judgment  should  be  for  the 
defendants. 

Denman,  J.,  concurred. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiflfs :  Day  <&  Sdssard. 
Attorneys  for  defendants :  Helder  <&  Roberts. 


29] 


[Law  Reports,  10  Common  Pleas,  29.] 
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Satoppd — Jttdgment  of  an  Inferior  Court  of  Competent  Jurigdidion — Counltf  0(mri-^ 
Costx— Certificate  under  30  <£r  Sl  Vict,  e,  142,  9.  5,  not  affected  by  the  Frovin&n  m 
19  <t  20  Vict,  c.  108,  *.  89. 

A.  occupied  a  cottage  under  B.,  who,  on  the  14th  of  March,  1873,  proceeded 
against  hj^m  before  magistrates,  nnder  statute  1  <&-2  Vict.  c.  74,  for  not  quitting  on  a 
week's  notice,  and  obtained  a  warrant  or  order  for  his  eviction,  and  turned  out  him, 
his  family,  and  furniture  on  the  21st  of  April. 

B.  then  sued  A.  in  the  Reading  County  Court  for  29«.  alleged  to  be  due  for  twenty- 
nine  weeks'  "  rent  of  a  cottage,"  at  Is.  per  week ;  and  in  support  of  his  claim  he  put 
in  an  agreement  signed  by  his  agent,  and  purporting  to  be  *'  marked "  by  A.  A. 
swore  that  his  tenancy  was  a  yearly  and  not  a  weekly  tenancy,  that  the  agref>»ment 
produced  was  fraudulent,  and  that  the  mark  purporting  to  be  his  was  not  put  thereto 
oy  him  or  by  his  authority.  The  judge  gave  judgment  for  A., — affirming  the  ten- 
ancy to  be  yearly. 

In  August,  1878,  A.  took  out  a  summons  in  the  County  Court  against  B.,  to  recoTer 
damages  for  the  eviction,  and  for  injury  to  his  goods.  The  proceedings  on  the  sum- 
mons were  stayed  by  B.,  by  giving  a  notice  and  making  a  deposit  with  the  Registrar 
of  the  court,  under  19  <fc  20  Vict.  c.  308,  s.  39. 

A.  then  brought  his  action  in  this  court.  The  pleadings  raised  the  question  of 
fact  whether  the  tenancy  was  a  yearly  or  a  weekly  tenancy ;  and  there  was  also  a 
replication  setting  up  the  judgment  of  the  County  Court  by  way  of  estoppel ;  and  at 
the  trial  the  jury  found,  upon  the  evidence  before  them,  that  the  tenancy  was  weekly. 
The  judge,  however,  ruled  that  the  judgment  of  the  County  Court  (on  proof  that  the 
matter  tried  in  that  court  was  the  same  as  that  in  issue  iii  this  court)  was  a  conclu- 
sive estoppel  against  the  defendant ;  and  thereupon  he  directed  a  verdict  to  be  en- 
tered for  the  plaintiff  (the  damages  being  assessed  by  the  jury  at  £5),  reserving  leave 
to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court  should  be  of  opinion 
that  he  was  not  concluded  by  the  trial  and  judgment  in  the  County  Court. 

Held, — upon  the  argument  of  the  rule  and  of  a  demurrer  to  a  rejoinder  of  nul  tiel 
record. — that  the  judgment  of  the  County  Court,  being  a  court  of  oorapetent  jurisdic- 
tion, was  conclusive  as  an  estoppel. 

This  was  an  action  for  breaking  and  entering  the  dwell- 
ing-house and  premises  of  the  plaintiff,  situate  at  Wake- 
30]  field,  in  the  parish  of  *Stratford  Mortimer/in  the  county 
of  Berks,  and  seizing  and  carrying  away  the  plaintiflTs  fur- 
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nitare  and  effects,  &c.,  ajid  evicting  the  plaintiff  and  his 
wife  and  children.     Claim,  £100. 

Pleas :  1.  Not  guilty ;  2.  Leave  and  license ;  3.  That  the 
dwelling-house  and  premises  were  not  the  plaintiff's,  as 
alleged ;  4.  That  the  goods  were  not  the  plaintiff's  goods,  as 
allied;  6.  That  the  dwelling-house  and  premises  in  the 
declaration  mentioned  was  the  dwelling-house  and  freehold 
of  the  defendant,  wherefore  the  defendant  broke  and  en- 
tered, &c.,  and  removed  the  plaintiff  and  his  family,  &c. 

Sixth  plea  :  That,  before  the  committing  of  the  trespasses 
aUeged  in  the  declaration,  and  from  thence  until  and  at  the 
time  of  the  giving  of  the  notice,  to  quit  thereinafter  men- 
tioned, the  plaintiff  held  the  dwelling-house  and  premises 
as  tenant  thereof  to  the  defendant  from  week  to  week,  at  a 
certain  rent  less  than  £20  a  year,  to  wit.  Is.  a  week,  and 
upon  which  no  fine  was  reserved  or  made  payable,  the  ten- 
ancy being  determinable  by  either  party  by  a  week's  notice ; 
that  the  defendant  gave  the  plaintiff  a  week's  notice  to  quit ; 
that  the  plaintiff  refused  to  go  out,  whereupon  the  defen- 
dant took  proceedings  under  statute  1  &  2  V  ict.  c.  74,  and 
on  the  2l8t  of  April,  1873,  under  a  warrant  of  two  magis- 
trates of  the  division,  caused  the  plaintiff  to  be  evicted  from 
the  premises,  and  his  goods  to  he  put  out ;  and  that  the 
trespasses  in  the  declaration  mentioned  were  the  entries,  ex- 
pulsion, ejection,  and  removal  of  the  plaintiff  and  his  family 
and  goods  in  pursuance  of  the  said  warrant  as  thereinbefore 
stated,  and  not  otherwise. 

The  plaintiff  joined  and  took  issue  upon  the  pleas  respec- 
tively. 

2.  For  a  further  replication  to  the  fifth  plea, — ^that  long 
before  the  said  time  when  &c.,  and  whilst  the  defendant  was 
so  possessed  of  the  dwelling-house  and  premises  in  ve^hich 
&c.,  he,  the  defendant,  demised  the  dwelling-house  and 
premises  in  which  &c.  to  the  plaintiff  for  a  certain  term  at  a 
certain  rent,  and  the  plaintiff  accepted  the  said  demise,  and 
under  and  by  virtue  thereof  entered  into  the  said  dwelling- 
house  and  pren;iises  in  which  &c.,  and  became  and  was  pos- 
sessed thereof,  and  continued  so  possessed  thereof  until  the 
defendant  afterwards,  and  during  the  continuance  of  the 
said  demise,  to  wit,  at  the  said  time  when  &c.,  of  his  own 
wrong  broke  into  and  entered  the  said  dwelling-house  and 
*premise8,  and  committed  the  trespasses  in  manner  and  [31 
form  as  in  the  declaration  complained  of. 

3.  Third  replication  to  the  third  plea, — that  the  defendant 
ought  not  to  be  permitted  to  plead  the  said  plea,  because  the 
plaintiff  said  that,  alter  the  said  time  wheii,  &c.,  and  before 
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the  commencement  of  this  suit,  the  now  defendant  bronglit 
his  suit  by  plaint  in  due  form  of  law  in  the  County  Court  of 
Berkshire,  nolden  at  Reading,  then  being  a  County  Court 
duly  constituted  and  holden  under  the  statutes  relating  to 
county  courts,  and  then  having  full  jurisdiction  to  receive 
the  said  plaint  and  to  hear  and  determme  the  matters  therein 
complained  of,  and  thereinafter  in  that  plea  mentioned, 
against  the  now  plaintiff,  then  dwelling  and  residing  within 
the  jurisdiction  of  the  said  County  Court,  to  recover  from 
the  now  plaintiff  the  sum  of  £1  9^.,  for  rent  alleged  to  be 
due  from  the  now  plaintiff  to  the  now  defendant  for  the  said 
dwelling-house  and  premises  in  which,  &c.,  situate  withiu 
the  jurisdiction  of  the  said  County  Court,  from  the  27th  of 
September,  1872,  to  the  21st  of  April,  1873,  bein§  twenty- 
nine  weeks,  at  Is.  per  week ;  and  all  lawful  proceedmgs  were 
thereupon  had  and  taken,  and  the  said  plamt  came  on  to  be 
and  was  duly  tried  in  the  said  County  Court  before  the 
j'udge  thereof,  then  having  full  jurisdiction  to  try  the  same  ; 
and  upon  such  trial  the  question  to  be  tried  and  determined 
became  and  was  whether  the  now  plaintiff  had  been  and  was 
a  tenant  of  the  now  defendant  oi  the  said  dwelling-house 
and  premises  in  which,  &c.,  from  week  to  week  during  the 
said  period  of  twenty-nine  weeks  and  up  to  the  said  period 
when,  &c.,  to  wit,  the  said  21st  of  April,  1873,  or  any  part 
thereof,  and  therefore  indebted  to  tue  now  defendant,  or 
whether  during  and  at  such  times  as  last  aforesaid  the  plain- 
tiff was  such  tenant  for  a  longer  term  than  from  week  to 
week,  to  wit,  from  year  to  year,  and  which  last- mentioned 
tenancy  had  not  ended  or  been  determined  except  by  the 
trespasses  in  the  declaration  mentioned,  and  therefore  the 
now  plaintiff  would  not  be  indebted  to  the  now  defendant ; 
and  thereupon,  after  hearing  the  evidence  of  the  witnesses 
produced  by  the  respective  parties  on  oath,  it  was  adjudged 
and  determined  by  the  said  judge  of  the  said  County  Court 
that  the  now  plaintiff  had  not  been  and  was  not  tenant  to 
the  now  defendant  from  week  to  week  of  the  said  dwelling- 
32]  house  and  premises  in  which,  &c.,  during  *and  at  the 
times  aforesaid,  or  any  part  or  parts  thereof,  and  that  the 
now  plaintiff  had  been  and  was  at  the  aforesaid  time  such 
tenant  for  a  longer  time  than  from  week  to  week,  to  wit,  from 
year  to  year,  and  thai  the  said  sum  of  29^.  was  not  nor  was 
any  part  thereof  due  from  the  now  plaintiff  to  the  now  de- 
fendant as.claimed  in  and  by  the  said  plaint ;  and  thereupon 
the  said  judge  of  the  said  County  Court  gave  judgment  for 
the  how  plaintiff  upon  the  said  plaint,  and  tliat  the  now  defen- 
dant take  nothing  by  his  said  plaint ;  and  the  said  judgment 
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for  the  now  plaintiff  was  thereupon  and  before  this  suit  duly 
entered  of  record  in  the  proper  book  of  the  said  County 
Court,  according  to  law ;  and  tne  said  judgment  still  remains 
in  force  and  unreversed;  verification  and  prayer  Of  judg- 
ment if  the  now  defendant  ought  to  be  admitted,  against  the 
said  judgment  of  the  said  County  Court,  to  plead  the  plea 
therein  pleaded  to. 

4,  5.  The  fourth  and  fifth  were  similar  replications  to  the 
fifth  and  sixth  pleas  respectively. 

6.  Sixth  replication  to  the  sixth  plea, — that  the  defendant 
had  not,  at  the  time  of  granting  tne  waiTant  in  the  plea  al- 
leged, lawful  right  to  the  possession  of  the  said  premises 
according  to  the  true  intent  and  meaning  of  the  statute  in  the 
sixth  plea  referred  to. 

Rejoinders, — 1.  The  defendant  took  and  joined  issue  upon 
all  the  replications. 

2.  As  to  the  second  replication  to  the  fifth  plea,  the  defen- 
dant rejoined  that,  although  the  dwelling-house  and  premi- 
ses had  been  demised  by  the  defendant  to  the  plaintiff  as  in 
the  replication  mentioned,  yet  that  at  the  time  when,  &c., 
the  said  demise  had  been  determined  by  due  notice  before 
then  given  to  the  plaintiff. 

3.  As  to  so  much  of  the  third,  fourth  and  fifth  replications 
to  the  third,  fifth  and  sixth  pleas  as  averred  the'  adjudica- 
tion and  determination  by  the  judge  of  the  County  Court  of 
certain  alleged  material  questions  and  matters  in  the  said 
replications  mentioned,  and  the  entry  of  record  of  the  said 
judgment,  the  defendant  said  that  there  is  not  any  record  of 
the  said  supposed  adjudication,  and  adjudgment  of  the  said 
questions  and  matters  remaining  in  the  said  court. 

Demurrer  to  the  third,  fourth  and  fifth  replications  to  the 
*third,  fifth  and  sixth  pleas,  on  the  ground  "that  the  [33 
said  replications  and  each  of  them  are  and  is  consistent  with 
the  pleas  which  traverse  the  plaintiff's  possession,  and  that 
the  said  replications  do  not  show  a  matter  of  estoppel  by 
record. 

Surrejoinder,  joining  issue  upon  the  second  and  third  re- 
joinders, and  joinder  m  demun*er. 

The  cause  was  tried  before  Lord  Coleridge,  C.J.,  at  the 
last  Spring  Assizes  for  Berks.  The  plaintiff,  an  agricultural 
laborer,  occupied  a  cottage  under  the  defendant  at  Chatfield 
Mortimer,  in  the  county  of  Berks,  whence  he  was  evicted  on 
the  21st  of  April,  1873,  by  virtue  of  a  warrant  issued  by  two 
justices  under  the  statute  1  &  2  Vict.  c.  74,  as  stated  in  the 
sixth  plea. 

The  contention  on  the  part  of  the  plaintiff  was,  that  he  had 
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held  the  cottage  from  which  he  alleged  that  he  had  been  un- 
lawfully evicted,  as  tenant  from  year  to  year  at  a  rent  of 
£2  125. ,  payable  yearly.  On  the  part  of  the  defendant  it 
was  asserted  that  the  tenancy  was  irom  week  to  week,  at  a 
rent  of  Is,  per  week,  and  that,  the  plaintiff  refusing  to  go 
out  on  a  proper  notice,  he  was  lawfully  evicted. 

A  plaint  had  been  brought  in  the  County  Court  at  Reading 
by  the  now  defendant  against  the  now  plaintiff  to  recover 
295.  for  twenty-nine  weeks'  retit  at  Is.  per  week,  from  the 
27th  of  September,  1872,  to  the  21st  of  April,  1873.     This 
plaint  was  heard  before  the  iudge  of  the  County  Court  on" 
the  21st  of  May,  1873,  when  tne  now  defendant  relied  upon 
an  agreement  alleged  to  have  been  signed  by  the  agent  of 
the  now  defendant  and  with  the  mark  of  the  now  plaintiflF, 
in  which  agreement  the  tenancy  was  described  as  a  tenancy 
at  Is,  per  week,  determinable  by  either  party  on  one  week's 
notice.     The  now  plaintiff  denied  having  put  his  mark  to  the 
alleged  agreement ;  and,  after  hearing  the  evidence,  the  judge 
gave  judgment  for  the  now  plaintiff, — thus  affirming  the  ten- 
ancy to  be  a  yearly  and  not  a  weekly  tenancy ;  and  at  the 
request  of  the  now  plaintiff's  attorney  the  judge  impounded 
the  agreement. 

On  the  5tli  of  August,  1873,  the  now  plaintiff  took  out  a 
summons  in  the  County  Court  at  Reading  against  the  now 
defendant,  to  recover  damages  for  the  eviction  and  the  injurv 
to  his  furniture.  This  summons  was  returnable  on  the  29ta 
34]  of  August ;  *but,  on  the  20fch  of  August,  the  now  de- 
fendant gave  notice  to  the  Registrar,  under  19  &  20  Vict, 
c.  108,  8.  39  (*),  that  he  objected  to  the  cause  being  tried  in  the 
County  Court,  and  proposing  to  deposit  a  sum  of  money  in 
lieu  of  sureties.  A  sum  of  £150  was  accordingly  deposited 
by  the  now  defendant,  and  the  proceedings  in  the  County 
Court  were  put  an  end  to. 

This  action  was  then  brought  on  the  7th  of  November, 
1873.  At  the  trial,  five  several  receipts  were  put  in  by  the 
plaintiff,  for  £2  12s,  each,  for  rent  purporting  to  be  due  for 
a  year's  occupation  from  Michaelmas  to  Michaelmas  respec- 
tively. Certified  copies  of  the  entry  of  the  plaint  (for  rent) 
and  of  the  judgment  of  the  County  Court,  under  the  seal  of 
the  court,  were  also  put  in;   and  the  judgment  was  relied 

(')  19  <fe  20  Vict.  c.  108,  8.  39:  "If  in  and  shall  give  security,  to  be  approved 

any  action  of  contract,  the  plaintiff  shall  of    by   the    Registrar,   for   the    amount 

claim  a  sum  exceeding  £20,  or  if  in  any  claimed,  and  the  costs  of  trial  in  one  of 

action  of  tort  the  plaintiff  shall  claim  a  the  superior  courts  of  common  law,  not 

sura   exceeding   £5,  and    the    defendant  exceeding  in  the  whole  the  sum  of  £150, 

shall  give  notice  that  he  objects  to  the  all  proceedings  in   the  County  Court  in 

action  being  tried  in  the  County  Court,  any  such  action  shall  be  stayed." 
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upon  as  a  conclusive  estoppel  against  the  now  defendant 
Betting  up  a  weekly  tenancy. 

All  that  appeared  on  the  face  of  the  record  in  the  County 
Conrt  was,  that  the  claim  of  the  then  plaintiff  (the  now  de- 
fendant) was  for  £1  9^.  for  ''rent  of  cottage,"  and  that  the 
judOTnent  was  given  for  the  then  defendant. 

Tbe  jury  on  the  trial,  upon  the  evidence  given  before  them, 
found  that  the  tenancy  was  a  weekly  and  not  a  yearly  ten- 
ancy ;  but  the  Lord  Chief  Justice,  being  of  opinion  that,  on 
proof  of  the  question  at  issue  in  the  County  Court,  the  mat- 
ter was  res  judicata  and  concluded  by  that  judgment,  di- 
rected a  verdict  to  be  entered  for  the  plaintiff  (the  damages 
being  assessed  by  the  jury  at  £5),  and  reserved  leave  to  the 
defendant  to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  he  was  not  concluded  by  the  trial 
and  judgment  in  the  County  Court ;  and  he  declined  to  cer- 
tify for  costs. 

A  rule  nisi  having  been  obtained,  the  rule  and  the  demur- 
rers (June  18,  1874),  came  on  for  argument. 

Bosanquet  and  Mirehouse  showed  cause :  The  demurrer 
raises  *the  same  question  as  that  raised  by  the  rule,  viz.  [35 
whether  the  decision  of  the  County  Court  was  final  and  con- 
clusive between  the  parties  that  the  tenancy  was  yearly  and 
that  the  eviction  toot  place  before  any  rent  was  due.  The 
rule  upon  this  subject  is  well  laid  down  in  Best  on  Evidence, 
5th  ea.,  p.  732:  ^^  ^  lies  jtulicata^'*  says  the  Digest  (*), 
^dicituT^  qu(B  finem  controversiarum  pronunciatione  ju- 
dicis  accipit;  quod  ve}  conderrinatione  vel  dbsolutione  con- 
tingit?  But,  in  order  to  have  the  effect  of  res  judicata^  the 
decision  must  be  that  of  a  court  of  competent  jurisdiction, 
concurrent  or  exclusive, — ^Judicium  a  non  suo  judice 
datura^  nulUus  est  momenii?  (')  The  decisions  of  such  tri- 
bunals are  conclusive  until  reversed ;  but  no  decision  is  final 
unless  it  be  pronounced  by  a  tribunal  from  which  there  lies 
no  appeal,  or  unless  the  parties  have  acquiesced  in  the  de- 
decision,  or  the  time  limited  by  law  for  appealing  has 
elapsed  (').  Moreover,  the  conclusive  effect  is  confined  to 
the  point  actually  decided,  and  does  not  extend  to  any  mat- 
ter which  collaterally  came  in  question  (*).  It  does,  how- 
ever, extend  to  any  matter  which  it  was  necessary  to  decide, 
and  which  was  actually  decided,  as  the  groundwork  of  the 

(>)  Dig.  lib.  42,  tit  1,  L  1.  Lords  in  The  Duchess  of  Kingston's  Case, 

(»)  10  C<).,  76,  b.  11    St.    Tr.,    198;    1    Roll.    Abr.,   876; 

(«)  1  Ev.  Poth.,  part.  4,  ch.  8,  sect.  8,  BlackhanCs   Case,  1   Salk.,    290 ;    Rez  v- 

art.  1.         '  Knajitoffl,   2   B.    A   C,   888;    Cartei^  v. 

(*)  Per  De  Grey.  C.J.,  deliTering  the  James,  18  M.  A  W.,  187. 
opinion  of  the  judges  to  the  House  of 
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decision  itself,  though  not  then  directly  the  point  in  issue  :" 
Reg,  V.  Ilartingtoni^).     See  the  judgment  of  Coleridge,  J., 
in  the  last-cited  case.    The  judgment  of  the  Countj^  Court, 
as  explained  by  the  evidence  (which  was  clearly  admissible), 
proves  all  that  is  alleged  in  the  third  replication.    In  JRozUr- 
ledge  v.  IIislop{*\  which  is  exactly  in  point,  a  servant  ia 
husbandry  having  been  hired  to  serve  from  the  1st  of  April, 
1858,  to  Martinmas  next  ensuing,  for  the  wages  of  £5,  en- 
tered the  service,  and  continued  in  it  till  the  17th  of  Novem- 
ber, when  her  master  discharged  her.    .Thereupon  she  sued 
him  in  the  County  Court,  claiming  damages  for  the  dis- 
charge, as  having  been  made  without  reasonable  cause.     The 
judge  of  the  County  Court  gave  a  verdict  for  the  master,  the 
36]  defendant  in  the  suit.     Afterwards,  in  *May,  1859,  the 
servant  took  out  a  summons  before  justices  ai^ainst  the  mas- 
ter, to  recover  the  £5  wages :  and  it  was  held,  on  appeal  to 
the  Queen's  Bench,  that,  the  question  for  decision  in  the 
County  Court  and  by  the  justices  being  substantially  the 
same,  viz.,  whether  tne  discharge  of  the  servant  was  without 
just  cause,  the  justices  were  bound  to  treat  the  decision  of 
the  County  Court, — a  court  of  concurrent  jurisdiction, — 
upon  it  as  conclusive  between  the  parties,  although  the  form 
of  claim  in  the  summons  varied  from  that   made  in  the 
County  Court.    The  case  of  Williams  v.  Lord  Bagot{*)  was 
referred  to  in  argument.     But  Cockburn,  C.J.,  delivering 
the  judgment  of  the  court,  said(*):  *' The  question  for  our 
determination  is,  whether  the  decision  of  the  justices  (*)  was 
correct  in  point  of  law.     We  are  of  opinion  that  it  was  not. 
The  matter  for  their  consideration  was,  in  truth,  the  same 
identical  matter  which  had  been  decided  by  the  judge  of  the 
County  Court,  viz.,  whether  the  discharge  of  the  respondent 
by  the  appellant  was  wrongful  and  without  just  cause.     The 
judge  ot  the  County  Court  had  jurisdiction  to  hear  and  de- 
termine that  question,  and,  after,  he  had  given  his  judgment 
thereon,  it  was  not  allowable  to  the  respondent,  by  resorting 
to  a  different  tribunal,  to  reopen  the  question  and  have  it 
tried  a  second  time.    The  rule  of  law  is  plainly  stated  by 
De  Grey,  C.  J.,  in  delivering  the  opinion  of  the  judges  in  the 
House  of  Lords  in  the  Ihwhess  of  KingstorCs  Cas€{*)^  viz. 
that  the  'judgment  of  a  court  of  concurrent  jurisdiction,  di- 
rectly upon  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence, 
conclusive,  between  the  same  parties  upon  the  same  matter 


(»)  4  E.  A  B.,  780 ;  24  L.  J.  (M.C.),  98. 

(«)  2  E.  A  E.,  549;  29  L.  J.  (M.C.),  90. 

(»)  3  B.  <t  C,  772. 

(*)  2  E.  *fc  E.,  at  p.  635. 


(')  In  favor  of  the  claim  of  the  servant. 
(•)  11  St.  Tp.,  198;  2  Sm.  L.C,  p.  679, 
6th  ed. 
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directly  in  question  in  another  court.'  Applying  that  rule 
to  the  present  case,  it  was  open  to  the  justices  to  inquire 
whether  the  County  Court  had  jurisdiction,  and  whether  the 
judge  of  that  court  had  decided  that  the  dischal'ge  of  the 
respondent  was  rightful  and  not  without  due  cause :  but,  as 
soon  as  they  had  ascertained  both  these  facts  ill  the  affirma- 
tivcj  thev  were  bound  by  law  not  to  allow  the  dispute  as  to 
the  discharge  being  wrongful  to  be  reopened,  and  to  treat 
the  decision  of  the  County  Court  as  conclusive  between  the 
parties."  Where  matters  have  been  referred  to  arbitration, 
it  is  matter  of  evidence  whether  a  *particular  subject  of  [37 
complaint  has  been  submitted  to  the  arbitrator's  considera-, 
,  tion:  Martina,  ThoTnton{^\, 

[Grove,  J: ;  The  record  in  ejectment  does  not  show  the 
matters  that  were  in  issue.  That  is  the  reason  why  eject- 
ment is  the  exception.] 

The  ijlaintiff  is  entitled  to  the  mesne  profits  on  production 
of  the  judgment  in  ejectment:  the  judgment  is  conclusive 
between  the  parties  that  the  plaintiff  is  entitled  to  possession 
at  the  time.  If  the  sentence  of  an  Ecclesiastical  Court  in  a 
suit  for  administration  turns  upon  the  question  of  which  ©f 
the  parties  is  next  of  kin  to  the  intestate,  such  sentence  is 
conclusive  upon  that  question  in  a  subsequent  suit  in  chan- 
cery between  the  same  parties  for  distribution :  Barrs  v. 
Jackson  ('\  Vice-ChancSlor  Knight  Bruce  in  giving  judg- 
ment in  tnat  case  (')  quotes  the  language  of  Lord  Hale  in 
^BhoLckhawHB  Casei^)  and  of  Lord  Chief  Justice  De  Grey  in 
the  DucJiess  of  Kingston^  s  Gasei^). 

[Brett,  J.:  On  a  plea  of  autrefois  convict  or  autrefois 
acquit,  when  the  record  is  produced,  you  always  show  what 
was  the  matter  tried.] 

H.  D,  Greene  and  Darling^  contra :  As  to  the  rejoinder 
of  nul  tiel  record,  there  is  no  record  of  the  County  Court ' 
which  proves  by  itself  that  the  matter  in  issue  in  that  court 
was  the  same  as  that  which  is  in  controversy  between  the 
parties  in  this  action.  All  that  that  record  shows  is,  that, 
on  the  1st  of  May,  1878,  the  then  defendant,  Flitters,  did 
not  owe  the  then  plaintiff,  AUfrey,  295.  for  rent  of  a  cottage. 
The  County  Court  is  a  court  of  record.  Sect.  Ill  of  9  &  10 
Vict.  c.  95,  provides  that  ''minutes"  are  to  be  taken  by  the 
Registrar  of  all  judgments,  &c.,  and  that  these,  sealed, 
signed,  and  certified,  shall  be  admitted  as  evidence  thereof. 
These  alone  would  be  admissible  to  show  the  subject-matter 

(>)  4  Esp.,  180.  (*)  1  Salk.,  290. 

(«)  1  Ph.,  682.  (»)  11  St.  Tr.,  261. 

(»)  1  Y.  A  C.  C.  C,  685 ;  at  pp.  694,  696. 
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and  the  grounds  of  the  decision  (')  In  Kemp  i,  NeciUei^), 
wliiih  was  an  action  against  the  Vice-Chancellor  of  the  Uni- 
viTsity  of  Cambridge  for  false  imprisonment,  Erie,  C.J.,  in 
the  coarse  of  his  judgment,  says :  "One  imporianfc  practiiial 
38]  consequence  resulting  from  the  Vice- Chancellor  *being 
cniisidered  as  a  judge  of  a  court  of  record  is  this,  that  the 
prnceedings  before  him  can  be  proved  or  disproved  by  the 
iviojd  thereof  only."  In  Sintzenick  v.  Lttcasi"),  Lord 
Kiriyon  says,  that,  "in  order  to  make  a  record  evidence  to 
cnni'lude  any  matter,  it  should  appear  that  that  matter  was 
ill  issue,  which  should  appear  from  the  record  itself;  nor 
should  evidence  be  admitted  that  under  such  a  record  any 
particular  matter  came  in  question."  , 

[GrEOVE,  J.:  Suppose  three  or  more  defence*  are  set  up, 
and  the  County  Court  judge  gives  j  udgment  for  the  plaintiff 
without  assigmng  any  reasons,  would  the  mere  production 
of  the  record  conclusively  show  that  all  the  matters  raised 
before  the  Judge  were  decided  against  the  defendants] 

In  Oreen  v,  Alston  (')  oral  evidence  as  to  what  had  taken 
place  on  the  occasion  of  an  issue  being  directed  by  the  Court 
of  Chancery  was  held  not  to  be  admissible  to  explain  it,  the 
minutes  of  the  decree  or  order  directing  the  issue  being  alone 
the  proper  evidence  of  it. 

[Bbett,  J.:  What  was  wanted  to  be  got  at  there  was, 
what  was  the  decision.  The  minutes  were  the  only  evidence 
of  tliat.] 

What  the  court  is  asked  by  the  replication  in  this  case  to 
say  is,  that  the  question  now  raised  arose  before  the  County 
Court  judge,  witaout  any  proper  evidence. 

The  replication  to  the  special  (sixth)  plea,  which  sets  up  a 
jiistltieation  under  1  &  2  Vict.  c.  74,  is  bad  in  substance.  It 
alleges  an  estoppel,  but  does  not  show  it  to  be  mattef  of 
record,  nor  does  it  show  that  the  judgment  of  the  County 
Oourtjudge  was  upon  the  same  matter.  In  the  notes  to 
The  Duchess  of  Kiagston's  Case,  in  2  Sm.  L.  C,  6th  ed., 
694,  it  is  said  that  "a  record  imports  such  absolute  verity 
ttiat  no  person  against  whom  it  is  producible  shall  be  per- 
mitted to  aver  against  it."  And  1  Inst.,  250,  ia  referred  to, 
where  Lord  Coke  says:  "The  rolls,  being  the  records  or 
memorials  of  the  judgments  of  the  courts  of  record,  import 
in  them  such  uncontrollable  credit  and  verity  as  they  admit 
of  no  averment,  plea,  or  proof  to  the  contrary.     And  if  such 

(1)  Sea  Dam  v.  RyUa,  S  L.  H.   <t  P.,        (')  1  Esp..  43. 

(')  1  F.  <t  F.,  12. 
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a  record  be  alleged,  and  it  be  pleaded  that  there  is  no  such 
record,  it  shall  be  tried  only  by  itself ;  and  the  reason  hereof 
is  apparent,  for,  otherwise  (as  our  old  authors  say,  and  that 
truly),  there  should  *never  be  any  end  of  controversies,  [39 
which  would  be  inconvenient."  The  Lord  Chief  Justice 
was  clearly  wrong  in  his  view  as  to  the  conclusiveness  of  the 
record  in  this  case.  Evidence  ought  not  to  have  been  admit- 
ted to  support  the  judgment  of  the  County  Court. 

In  Tayurr  on  Evidence,  6th  ed.,  vol.  ii.,  p.  1461,  it  is  said : 
*'  In  order  that  a  judgment  should  bind  parties  and  privies, 
it  mast  have  directly  decided  the  point  wnich  is  in  issue  in 
the  second  suit ;  and  therefore,  whenever  it  is  pleaded  by 
way  of  estoppel,  or  is  offered  in  evidence,  the  opposite  partv 
ia  always  at  liberty  to  denv  on  the  record,  or  at  the  trial, 
that  it  has  settled  the  rignts  of  the  parties  as  to  the  same 
cause  of  action  which  is  now  in  controversy ;  and  the  q^ues- 
tion  of  identity  thus  raised  must  be  determined  by  the  jury 
upon  the  evidence  adduced.  The  due  determination  of  this 
question  will  require  a  careful  examination  of  the  issues 
raised  in  the  two  actions ;  for,  while,  on  the  one  hand,  it  is 
not  necessary  that  the  actions  should  be  in  the  same/orm, 
provided  the  facts  in  issue  are  really  the  same ;  so,  on  the 
other,  it  is  not  sufficient  that  the  writs  should  be  identical^ 
if  the  issues  raised  by  the  pleadings  are  different." 

The  Court  suggested  a  compromise ;  but  neither  party 
seemed  disposed  to  assent  to  it. 

Gur,  adn.  vvZt 
Nov.  4.     The  judgment  of  the  court  (Brett  and  Grove,  JJ.) 
was  delivered  by 

Grove,  J. :  This  was  an  action  for  breaking  and  entering 
the  house  and  premises  of  the  plaintiff.  The  pleas,  so  far 
as  they  were  material  to  the  point  to  be  decided,  were,  that 
the  house  and  premises  were  not  the  plaintiff' s ;  that  they 
were  the  defendant's ;  and  a  special  plea  setting  up  that  the 
plaintiff  was  a  weekly  tenant  to  the  defendant,  which  ten- 
ancy was  determined  by  notice  to  quit,  that  the  plaintiff  re- 
fas^  to  quit  and  deliver  up  possession,  and  that  the 
defendant,  by  virtue  of  stat.  1  &  2  Vict.  c.  74,  took  posses- 
sion under  warrant  of  magistrates. 

To  these  three  pleas  there  were  three  replications  in  the 
same  form,  averring  that  the  now  defendant  brought  his 
plaint  in  a  County  Court  for  rent  on  a  weekly  tenancy,  that 
the  question  then  to  be  determined  was  whether  the  now 
plaintiff  was  a  weekly  or  a  *y early  tenant,  which  [40 
vearly  tenancy  had  not  ended  or  been  determined  except 
by  the  trespasses  in  the  declaration  mentioned,  &c.,  that  it 
11  EiJ^G.  Rep.  31 
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was  adjudged  by  the  judge  of  the  said  court  that  the  now 
plaintin  was  not  tenant  from  week  to  week,  but  from  year 
to  year,  and  that  the  rent  claimed  was  not  due,  and  that  tlie 
said  judge  gave  judgment  for  the  defendant,  which  judgment 
was  entered  of  record  and  remains  in  force. 

To  these  replications  the  now  defendant  rejoined  respec- 
tively nul  tiecTecoTd,  and  demurred. 

The  case  came  on  to  be  tried  before*  the  Lord  Chief  Justice 
at  the  last  Sprinjj  Assizes  for  the  county  of  Berks,  when 
the  facts  alleged  m  the  replications  were  proved  to  have 
been  tried  as  questions  of  fact  before  the  County  Court 
judge ;  and  the  judgment  was  put  in.  On  the  face  of  that 
judgment,  it  only  appears  that  the  claim  was  for  £1  9^. 
for  rent  of  a  cottage,  and  that  the  judgment  was  for  the 
defendant. 

The  iury  in  the  present  case,  upon  the  evidence  before 
them,  found  a  weekly  tenancy,  for  the  now  defendant;  bufc 
the  Lord  Chief  Justice,  being  of  opinion  that,  on  proof  of 
the  matters  tried  in  the  County  Court,  and  of  the  judgment, 
the  matter  was  res  judicata^  and  concluded  by  the  judgment 
in  the  County  Court,  entered  the  verdict  for  the  plaintiff, 
with  £6  damages  (assessed  by  the  jury) ;  giving  the  defen- 
dant leave  to  enter  the  verdict  for  him,  if  the  court  should 
be  of  opinion  that  he  was  not  concluded  by  the  trial  and 
judgment  in  the  County  Court. 

A  rule  was  granted,  and  the  case  was  argued  before  us  at 
the  sittings  in  banc  after  last  term. 

The  main  contention  of  Mr.  Greene  in  support  of  the  rule 
was,  that  the  judgment  of  the  County  Court  only  showing 
on  the  face  of  it  that  the  then  defendant  did  not  owe  the  then 
plaintiff  £1  9^.,  was  not  an  estoppel,  and  that  he  was  entitled 
to  maintain  the  verdict  given  by  the  present  jury  upon  the 
three  issues  as  to  possession  or  right  of  possession  of  the 
tenement, — several  cases  being  cited  in  support  of  this  con- 
tention,— and  that  he  was  entitled  to  judgment  on  the  rejoin- 
ders of  nul  tiel  record. 

We  are  of  opinion  that  the  entry  of  the  verdict  by  the 
Lord  Chief  Justice  was  right,  and  that  the  plaintilHf  in  the 
present  action  is  entitled  to  judgment. 

It  seems  to  us  unnecessary  to  decide  whether  the  judgment 

41]  was  *an  estoppel,  and  could  be  pleaded  as  such ;  but 

we  think  that  the  facts-stated  in  the  replications  and  the 

judgment  which  were  proved,  were,  in  the  words  of  De  Grey, 

J^  C.J.,  in  t\i%  Ihichess  of  Kingston's  Case{')y  ^' as  evidence 


(>)  11  St.  Tr.,  9;  2  Sm.  L.  C,  p.  679,  6th  ed. 
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conclnsive  between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court." 

The  case  of  Routledge  v.  Hislop  (')  is  in  point.  There,  a 
servant  who  had  been  hired  for  a  quarter  was  discharged 
before  the  end  of  the  quarter,  and  sued  her  master  for  dis- 
charging her  without  reasonable  cause  ;  and  a  verdict  was 
given  for  the  defendant.  After  the  quarter  had  elapsed,  she 
took  out  a  summons  before  justices  against  the  defendant  to 
recover  the  quarter's  wages.  It  was  held  by  the  Court  of 
Queen' s  Bench  that,  though  the  form  of  the  claim  was  dif- 
ferent, yet  that  the  matter  for  consideration  was  the  same,  and 
that  the*  magistrates  were  bound  by  law  to  treat  the  decision 
of  the  County  Court  as  conclusive  between  the  parties ;  and 
judgment  was  given  accordingly.  So,  in  Buckland  v.  John- 
son ('),  which  was  an  action  for  money  had  and  received,  to 
which  the  defendant  pleaded  that  the  money  was  the  proceeds 
of  the  sale  of  goods  the  value  of  which  had  been  recovered 
by  the  plaintiff  in  an  action  of  trover  against  another  jointly 
liable  with  him.  To  this  plea,  nvl  tiel  record  was  replied.  It 
was  held  by  this  court  that  this  plea,  being  proved,  was  an 
answer  to  the  action,  even  though  a  larger  sum  of  money 
was  obtained  by  the  sale  of  the  goods  than  was  recovered  by 
the  plaintiff  in  the  action  of  trover,  and  though  this  action 
had  been  brought,  not  against  the  defendant,  but  against  a 
I)erson  with  wnom  he  was  jointly  liable.  The  question  was, 
whether  the  same  evidence  would  support  both  actions ; 
and,  this  being  so,  the  defendant  obtained  judgment. 

Some  objection  was  taken  in  the  present  case  to  the  form 
of  the  plea ;  but,  as  this  would,  if  taken  at  the  trial,  have 
been  amended  (as,  indeed,  was  said  by  Jervis,  C.  J.,  to  an 
objection  of  the  same  sort  in  the  case  we  have  just  cited), 
and  would  have  been  amended  on  the  argument  on  the  de- 
murrer, if  that  had  been  argued  before  the  trial,  and  as  the 
real  question  reserved  for  us  is  whether  the  replications  are, 
when  proved,  a  substantial  answer  to  the  pleas  to  *which  [42 
they  are  replied,  we  should  not  make  this  rule  absolute  upon 
any  mere  matter  of  form. 

It  was  contended  in  the  present  case,  that,  as  the  judg- 
ment was  for  the  defendant,  it  amounted  to  no  more  than 
that  he  did  not  owe  £1  9^.  for  rent,  and  this  might  be  in  the 
nature  of  a  nonsuit,  and  not  bar  the  plaintiflcin  a  subse- 
quent action ;  but  the  County  Court  Act,  9  &  10  Vict  c.  95, 
seems  to  provide  far  this  difficulty,  as  it  enacts,  in  s.  89, 
"that  every  order  and  judgment  oi  any  court  holden  under 
this  act,  except  as  herein  provided,  shall  be  final  and  gon- 

(*)  2  9.  A  E.,  649  ;  29  L.  J.  (M.C.),  90.  •(»)  16  C.  B.  (N.S.),  145 ;  23  L.  J.  (C.P.),  204. 
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clusi\e  between  the  ^parties ;  but  the  judge  sball  have  power 
to  nrnisuit  the  plaintiff  in  any  case  in  which  satisfactory 
proof  aball  not  be  given  to  him  entitling  either  the  plaintiff 
or  defendant  to  the  judgment  of  the  court."  Here,  final 
judgrdcut  was  entered  lor  the  ijefendant,  and  it  would  in  onr 
indfTTiient  be  against  principle  and  authority,  if  a  party 
having  tried  an  experiment  in  a  County  Court,  could,  when 
judgment  was  against  him,  proceed  again  in  another  coart, 
not  liy  way  of  appeal,  but  by  merely  varying  the  form  of 
procptiure,  or  forcing  the  opposite  party  to  proceed  for  redress 
m  rps])ect  of  the  same  question  as  had  been  previously  liti- 
gatt-'d.  again  harass  his  antagonist  for  the  same  ca&se,  and 
take  Ilia  chance  of  success  iu  another  court,  when  he  has 
previiiusly  failed  in  a  court  of  competent  jurisdiction. 

We  therefore  hold  that  the  verdict  was  rightly  entered  for 
the  pbiintiff,  that  the  replications  are  good  in  substance,  and 
are  iiroved,  and  that  this  rule  must  be  discharged. 

JudgmeTit  for  plaintiff.    Rule  discharged. 

Attorneys  for  plaintiff:  Lovell,  Son  <&  Pitfield,  for  C 
Ilendt-rson,  Reading. 

Atr.  irneys  for  defendant :  Mickards  &  Walker,  for  Collins, 
Head  i  no. 

Afitii  jiliMMiiDg  a  farmer  Boit  in  bar.    Moalfa  Van  Santvoord's   Pleadiog,     In- 
anij  wlu/th^r   the  aame  can  be  pvea  in     dei,  title,  "  Former  Salt." 
evidvrjie    without    being    pleaded,    see 
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49]  *.Tackson  t.  The  Meteopolitan  Railway  Compaht. 

amtrot  Itu  onfuu 

Till!  [ilnintiff  wse  a  pasaengor  by  the  defenijante'  railvay.  At  O.  BUtinn.  tho  com- 
pHrCriiQiil  in  which  the  pl^ntiff  was  being  already  ijiU.  three  extra  pasaengere  soC 
iu,  iii'luitljitandiDg  tlie  plaintiff's  remonatrancea.  At  the  next  station  the  plainuff 
B^in  ri'iucinstralea,  tad,  there  being  a  large  number  of  persons  on  the  platrurm  and 
few  t«iri(.ra  in  attendance,  the  carriage  door  was  opened,  and  more  attempted  to  en- 
ter the  [.'iirriage,  bat  were  prevented  uy  the  plaintiff  and  the  other  passengers.  Afler 
the  tniiii  had  moved  on,  the  carriage  dour  remaining  open  all  alone  the  platform,  a  por- 
ter Einiiiiued  the  door  lo  juat  aa  it  waa  entering  the  tunnel ;  and  the  hand  of  the  plain- 
tiir.  ill  iMnaoquence,  as  be  swore,  of  the  inconveniently  crowded  atate  of  the  carriagr, 
woe  iTii-hdi]  in  the  hinge: 

Jlelil.  thnt,  thoogh.  taken  singly,  these  several  circam^nces  might  not  have  bean 
Ba&icii.'n'  evidence  of  negligence  to  charge  the  defendants,  yet,  combined,  Ibey 
shuned  ^iich  a  careless  and  improper  mode  of  conducting  the  bnainess  of  the  com- 
jiany  a?  to  juaUfy  the  jury  in  finding  them  guilty  of  negligence  which  was  a  causa 
of  Uie  accident. 
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This  was  an  action  for  negligence  on  the  part  of  the  Me- 
tropolitan Railway  Company,  whereby  the  plaintiff  sus- 
tained injury. 

The  cause  was  tried  before  Brett,  J.,  at  the- sittings  in  Lon- 
don after  last  Michaelmas  Term.     The  facts  were  as  follows : 
On  the  18th  of  January,  1872,  the  plaintiff  was  a  third  class 
passenger  by  the  defendants'   railway  between  Moorgate 
Street  and  Westbourne  Park.     On  the  arrival  of  the  train 
at  the  Gower  Street  station,  the  compartment  in  which  the 
plaintiff  sat  contained  the  full  complement  of  passengers,  viz. 
ten,  when  three  additional  persons  got  in,  notwithstanding 
the  stronff  remonstrances  of  uiq  plaintiff,  and  stood  in  front  of 
him,  to  the  great  inconvenience  of  the  plaintiff  and  the  other 
passengers.     When  the  train  reached,  the  Portland  Road 
station,  there  was  a  considerable  number  of  persons  on  the 
platform,  and,  although  none  had  got  out,  several  more 
attempted  to  get  into  the'  carriage,  but  were  prevented  by 
the  plaintiff  and  the  other  passengers,  and  the  carriage  door 
was  opened  by  some  one  after  the  train  was  put  in  motion. 
A  porter  closed  the  door  hastily,  just  as  the  carriage  was  en- 
tering the  *tunnel,  and  the  plaintiff,  who  was  sitting  [50 
next  to  the  door,  in  the  struggle  occasioned  by  the  excessive 
number  of  persons  in  the  carriage,  and  the  attempts  of  the 
others  to  get  in,  got  his  thumb  crushed  betweei^the  hinge  of 
the  door  and  the  door  jamb. 

It  was  left  tp  the  jury  to  say  whether  the  defendants  were 
guilty  of  negligence,  and  whether  there  was  anv  contribu- 
tory negligence  on  the  part  of  the  plaintiff.  Tne  jury  re- 
turned a  verdict  for  the  plaintiff,  damages  JB50 ;  and,  in 
answer  to  a  question  put  to  them  by  the  learned  judge,  they 
said:  "We  think  the  accident  was  caused  by  the  presence 
of  the  three  extra  persons  in  the  carriage,  and  that  they  were 
there  through  the  default  of  the  company's  servants." 

M^Intyrey  Q.C.,  in  Hilary  Term  last,  obtained  a  rule  nisi 
to  enter  a  nonsuit  or  a  verdict  for  the  defendants,  pursuant 
to  leave  reserved  to  him  at  the  trial,  on  the  ground  that  there 
was  no  evidence  of  negligence  proper  to  be  left  to  the  jury  ; 
or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

Nov.  13.  Macrae  Moir  and  Olyn  showed  cause:  The 
answer  given  by  the  jury  to  the  question  put  to  them  by  the 
learned  judge  was  no  part  of  the  verdict.  The  only  ques- 
tions for  consideration  upon  this  rule  are, — ^first,  whether 
there  was  any  evidence  which  was  reasonably  lit  to  be  laid 
before  the  jury,  of  negligence  on  the  part  of  the  defen- 
dants,— secondly,  whether  the  verdict  which  they  gave  was 
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against  the  weight  of  evidence.  The  negligence  charged 
against  the  defendants  consists  of  three  several  acts  or  de- 
faults,— allowing  the  threeextraoradditional  pa !*5engers  who 
got  in  at  Gower  Street  station  to  remain  in  the  carriage  on  the 
arrival  of  the  train  at  the  Portland  Road  station  ;  pennitting 
80  many  persona  to  be  on  the  platform  at  the  latrer  station 
as  to  be  beyond  the  control  of  the  defendants'  servants 
there ;  and  the  act  of  the  portqr  in  slamming  to  the  carriage 
door  without  warning  and  without  seeing  that  there  was 
nothing  in  the  way.  The  non-observance  of  proper  precau- 
tions in  respect  of  these  three  things  clearly  was  some  evi- 
51]  dence  of  negligence  on  the  part  of  the  *company.  And 
there  was  no  pretence  for  saying  that  there  was  any  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

[Brett,  J. :  At  Portland  Road  station,  where  the  accident " 
happened,  the  door  of  the  carriage  had  been  shut  and  the 
train  had  started,  when  some  one  reopened  the  door  and 
several  persons  attempted  to  get  into  the  carriiige,  and  tiie  . 
plaintiff  in  trying  to  keep  them  out  got  his  thumb  in  the 
door  jamb,  when  the  porter  closed  the  door  again.] 

It  was  the  duty  of  the  company  to  have  a  sufficient  staff 
at  each  ot  their  stations  to  prevent  people  from  attempting 
to  get  into  a  full  carriage  after  a  train  had  started.  Ilogati 
V.  Sovth  Ei^tern  RaiVioay  Co.  (')  is  an  authority  to  show- 
that  the  allowing  a  platform  to  be  overcrowded,  and  not 
providing  adequate  protection  in  the  case  of  an  unusual  in- 
flux of  passengers  thereat,  conatitutesa  good  cause  of  action  ; 
and  that  the  question  is  one  for  the  jury,  and  not  for  the 
court.  By  ^he  improper  overcrowding  of  the  carriage  at  the 
Gower  Street  station,  the  plaintiff  and  the  other  passengers 
in  that  compartment  were  put  in  an  inconvenient  and  helpless 
position,  but  for  which  the  accident  would  not  in  all  proba- 
bility have  happened.  In  Fordham  v.  LoTidon  and  Brigh- 
ton Railway  Co.  ('),  Kelly,  C.B.,  aays:  "Suppose  the  time 
had  arrived  for  closing  the  door,  the  guard  should  have 
done  as  was  done  in  Richardson  v.  Metropolitan  Railway 
Co.  {'),  viz.  given  warning  before  closing  it.  Here  no  warn- 
ing was  given,  but  the  door  was  slammed  to  without  look- 
ing to  see  if  there  was  anything  in  the  way,"  As  to  the 
verdict  in  this  case  being  against  the  weight  of  evidence, — 
the  whole  of  the  facts  were  before  the  jury,  a  special  jury 
summoned  at  the  instance  of  the  defendants,  and  there  was 
abundant  to  justify  the  conclnsion  they  came  to. 

Wlntyre,  Q.C.,  and  Kemp,  in  support  of  the  rule  :    It  is 

(')  28  L.  T.  (N,9 ),  271.  O  Law  Bep.  (ia  error),  4  C,  P„  6ia. 

O  Law-Eep.,  3  C.  P.,  374,  n. 
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conceded  that  the  train  had  started  from  Gower  Str.eet  with 
three  persons  beyond  the  proper  complement  in  the  com- 
partment in  which  the  plaintin  was.     At  the  Portland  Road 
station,  the  door  of  the  carriage  had  been  opened  and  shut 
and  the  train  had  started.     Up  to  that  moment  there  was  no 
negligence  on  the  part  *of  any  servant  of  the  company  [52 
at  that  station.     Alter  this,  some  persons  who  were  upon  the 
platform  reopened  the  door  and  attempted  to  get  in.     To 
prevent  this,  the  porter  just  before  the  train  was  leaving  the 
station  shut  the  door,  having  no  notice  that  the  plaintiffs 
hand  was  in  the  way.     It  was  the  porter' s  duty  to  shut  the 
door,  under  the  circumstances.     He  would  have  been  guilty 
of  a  gross  breach  of  duty  if  he  had  allowed  the  train  to  de- 
part with  a  carriage  door  open.     What,  then,  caused  the 
accident  ?    There  was  no  negligence  on  the  part  of  the  por- 
ter in  pushing  away  the  people  who  were  attempting  to  get 
into  the  carriage  after  the  train  had  started,  or  in  closing 
the  door.     The  only  persons  who  were  guilty  of  anvthing 
that  could  be  called  wf-ongful,  were  the  persons  who  im- 
properly got  into  and  persisted  in  remaining  in  a  carriage 
which  was  already  full,  or  those  who  improperly  opened 
the  door  in  order  to'  get  in  whilst  the  train  was  m  motion. 

[Lord  Coleridge,  C.J.:  The  facts  must  be  looked  at  as 
a  whole.  Here  was  an  overcrowded  station,  with  an  insuf- 
ficient staff  of  porters  to  control  the  conduct  of  the  people 
there  assembled,  a  carriage '  with  an  excessive  numoer  of 
passengers  in  it,  and  more  attempting  to  intrude,  whereby 
those  who  were  lawfully  seated  therein  were  placed  at  dis- 
advantage. Do  not  these  facts  constitute  some  evidence  of 
a  negligent  conduct  of  the  business  of  the  company  which 
was  a  cause  of  the  accident  ?] 

The  crowded  station  at  Gower  Street  and  the  presence  of 
the  three  extra  passengers  had  nothing  to  do  with  the  acci- 
dent ;  the  proximate  cause  of  it  must  be  looked  for  at  the 
Portland  Koad  station. 

[Lord  Coleridge,  C.J.:  But  for  the  general  misconduct 
of  the  company,  the  plaintiffs  hand  would  not  have  been 
placed  or  pushed  where  it  was.  The  company  should  take 
care  that  tnere  is  no  excessive  crowding,  and  that  the  num- 
ber of  porters  at  each  station  is  adequate  for  the  protection 
of  their  passengers.] 

Unless  the  proximate  cause  of  the  injury  to  the  plaintiff 
was  an  act  of  negligence  on  the  part  of  the  company,  they 
are  not  liable. 

[Brett,  J.:  By  itself,  the  getting  in  of  the  three  extra 
♦passengers  at  Gower  Street  station  might  amount  to  [53 
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notliing.  Butf  was  it  not  some  negligence  on  the  part  of  the 
coinpaiiy  to  allow  them  to  remain  in  when  tlie  train  reached 
Portland  14oad  station  ?  Can  it  be  said  tliat  that  did  not 
contribute  to  the  accident!}     ■ 

The  compan}'  no  doubt  had  a  legal  right  to  turn  tlipni  out : 
but  the  enforcement  of  that  right,  or  it  may  be  that  dotp,  is 
absolutely  inijtracticable  where  trains  are  dispalehed  at 
BHch  short  intervals  and  in  such  a  rapid  manner  as  here. 
The  getting  in  of  those  three  persons  and  the  omission  to  re- 
move thera  were  facta  too  remote  to  gire  a  caase  of  action. 
Besides,  tliere  was  no  evidence  that  the  presence  of  the  three 
extra  passengers  was  communicated  to  tlie  company's  ser- 
vants at  the  Portland  Road  station.  The  train  had  started 
in  safety  with  tliose  three  persona  in  the  carriage.  The 
causa  causans,  therefore,  must  be  looked  for  elsewhere.  It 
evidently  was  the  improper  conduct  of  the  persons  who  sub-' 
Bequently  opened  the  carriage  door  and  attempted  to  force 
themselves  in.  This  was  no  act  of  the  company,  but  the 
act  of  strangers.  At  all  events,  the  verdict  has  passed  upon 
evidence  which  cannot  be  held  to  be  satisfactory. 

L#oRD  CoLKiiiDGE,  C.J.:  I  am  of  opinion  tijat  this  rale 
should  be  discharged.  I  think  there  was  evidence  from 
which  the  jnry  might  reasonably  conclude  that  there  had 
been  negligem^eon  the  part  of  the  company  which  was  the 
cause  of  tlie  injury  to  the  plaintiff,  wiiliout  any  contribu- 
tory negligence  on  the  part  of  the  plaintiff  himself.  It  was 
not,  indeed,  suggested  that  there  was  any  negligence  on  the 
part  of  the  plaintiff;  but  the  contention  on  the  part  of  the 
company  was,  t!iat  there  was  no  evidence  of  negligence  on 
their  part  wliich  conduced  to  the  injury.  I  am  fully  aen- 
sibie  that,  in  dealing  with  questions  of  this  sort,  we  ought 
not  to  make  a  railway  company  answerable  for  an  accident 
by  general  evidence  of  loose  and  improper  conduct  in  the 
management  of  their  business.  But  in  this  case  I  think 
there  are  two  jfoints  at  least  in  which  there  was  reasonable 
evidence  to  warrant  the  jury  in  finding  that  the  company 
had  been  guilty  of  negligence.  It  was  proved  that,  when 
the  train  left  Gower  Street  station,  there  were  in  the  division 
54]  or  compartment  of  the  carriage  fin  which  the  plaintilf 
waa  three  persons  more  than  the  full  complement  for  that 
compartment.  It  may  be  that  there  was  no  actionable  nt^- 
ligwnce  on  the  part  of  the  company  in  allowing  too  many 
persons  to  get  into  the  carriage:  it  would  be  difficult  at  ail 
limes  to  guard  against  that,  and  perhaps  there  would  be  no 
help  for  it  until  the  arrival  of  the  train  at. the  next  station. 
The  presence  of  too  many  persons  ia  the  carriage  would 
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naturally  be  productive  of  discomfort  to  the  other  passen- 
gers who  were  rightfully  there,  and  impose  upon  tliem  an 
undue  and  unreasonable  restraint :  and,  when  the  train  ar- 
rived at  the  Portland  Road  station,  I  think  the  permitting 
the  extra  number  of  persons  to  remain  in  the  carriage,  and 
to  continue  to  impose  that  undue  restraint  and  discomfort 
upon  the  other  passengers,  was  evidence  of  negligence  on 
the  part  of  the  company.     I  think,  further,  that  the  jury 
had  a  right  to  consider  the  general  conduct  of  the  business 
of  the  company,  in  this  sense :  There  was  evidence  that  at 
the  several  stations  a  large  number  of  persons  had  accumu- 
lated on  the  platform.    That  of  itself  may  not  have  been  the 
fault  of  the  company  ;  but,  if  that  is  the  ordinary  and  well- 
known  practice,  it  casts  upon  the  company  a  duty,  which 
they  cannot  without  negligence  disregard,  to  have  a  proper 
number  of  attendants  to  exercise  proper  control  over  the 
movements  of  the  persons  so  collected.     And  here  there  was 
evidence  (and  no  evidence  the  other  way^  from  which  I 
think  the  jury  might  reasonably  conclude  tnat  there  was  no 
sufficient  staff  of  porters  employed  for  the  performance  of 
that  duty.     It  is  enough  to  say  that  there  were  two  matters 
in  respect  of  which  there  was  negligence, — ^first,  the  permit- 
ting the  three  extra  persons  to  remain  in  the  carriage  when 
there  was  an  opportunity  of  removing  them, — ^secondly,  the 
absence  of  a  sufficient  number  of  persons  in  attendance  on 
the  platform  to  control  the  large  number  of  persons  assem- 
bledT  there. 

It  is  said  that  the  servants  of  the  company  at  the  Portland 
Boad  station  had  no  notice  of  the  presence  of  the  three  ex- 
tra persons  in  the  carriage.  Assuming  that  to  be  so,  I  think 
there  was  no  necessity  for  giving  them  such  notice.  It  was 
incumbent  on  the  company  to  have  a  sufficient  number  of 
attendants  at  each  station  *to  see  that  their  carriages  [55 
were  not  overcrowded.  I  think  there  was  evidence  upon 
which  the  jury  were  well  warranted  in  findirfg  negligence  in 
the  two  particulars  I  have  referred  to.  It  must  also  appear, 
however,  that  the  negligent  conduct  of  the  company  was  a 
cause  of  the  accident.  Without  going  unnecessarily  into 
the  details  of  the  circtrmsfances  under  which  the  rush  of 
persons  took  place  on  the  platform,  and  hampered  the  plain- 
tiff and  the  rest  of  the  passengers  in  the  reasonable  freedom 
of  their  movements,  it  is  enough  to  say  that,  given  these 
two  points,  there  was  also  evidence  that  they  were  a  contrib- 
utory cause  of  the  injury  to  the  plaintiff,  without  any  con- 
tributory negligence  on  his  part, — evidence,  at  all  events,  to 
go  to  the  jury. 

11  Eng.  Rep.  .32 
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As  to  the  verdict  being  against  tbe  weight  of  evidence,  I 
do  not  understand  my  Brother  Brett  to  express  himself  dis- 
Batished  with  their  finding.  On  both  grounds,  therefore,  I 
think  the  rule  should  be  discharged. 

Brett,  J.:  The  leave  reserved  bj  me  at  the  trial  was,   to 
enter  a  verdict  for  the  defendants  if  the  court  should  be  of 
opinion  that  there  was  no  evidence  of  negligence  proper  to 
m  left  to  the  jury.     It  follows,  therefore,  that,  if  tbe  court 
think  that  there  was  any  evidence  upon  which  the  jury 
might  reasonably  act,  they  cannot  set  aside  the  verdict  aa 
being  against  the  weight  of  evidence.     After  mature  conaicl- 
eration,  I  am  of  opinion  that  there  was  evidence  upon  which 
the  juty  might  reasonably  find  for  the  plaintiff.     It  may  be 
that  the  negligence  at  Gower  Street  station  did  not  con- 
tribute to  the  accident.     And  I  agree  with  Mr.  M'  Intyre  tha  t 
the  company  are  not  responsible  for  the  wrongful  acts    of 
the  crowd  at  Portland  Road  station,  if  these  alone  were  the 
cause  of  the  accident.     In  my  opinion,  also,  there  was  no 
evidence  of  negligence  in  the  porter  shutting  the  carnage  , 
door  as  he  did  at  the  last-mentioned  station.     But  I  think 
that  allowing  three  more  than  the  proper  number  of  passen- 
gers to  be  m  the  compartment  in  which  the  plaintiff  was, 
without  seeing  and  putting  an  end  to  the  inconvenience  be- 
fore the  train  was  allowed  to  start  from  the  Portland  Road 
station,  was  evidence  of  negligence  on  the  part  of  the  com- 
pany.    It  not  being  an  extraordinary  state  of  things  to  find 
i)(i]  a.very  large  *nuraber  of  person  on  the  platform  at  that 
siaiion,  the  company  ought  to  have  a  sufficient  stafE  of  por- 
tiid  tliere  to  control  and  regulate  the  ordinary  acts  of  such 
;i  crowd  of  irresponsible  persons.     The  evidence  of  these 
tilings  combined  luUy  justified  the  jury  in  finding  that  the 
nimpany  had  been  guilty  of  negligence.      Probably   the 
\\  rongful  conduct  of  the  crowd  at  tiie  station  in  some  degree 
rontnbuted    to    the  accident.      But,  where  negligence    is 
]ir(jved,  it  is  no  answer  on  the  part  of  the  company  to  say 
that  the  wrongful  acts  of  other  persons  also  contributed. 
There  being  evidence,  then,  which  it  was  proper  to  submit 
to  the  jury,  and  they  having  found  for  the  plaintiff,  even 
tlmugh  I  mj'self  might  have  entertained  a  different  opinion, 
I  do  not  feel  myself  at  liberty  to  interfere  with  their  finding. 

Gkov  e,  J, :  I  am  of  the  same  opinion.  It  is  impossible  to 
(ii'fine  accurately  what  is  causaproxivm  and  what  remota ; 
■A  cause  may  be  proximate  in  one  aspect  and  remote  in  an- 
other. We  must  form  our  minds  in  the  best  way  we  can  in 
theee  cases  as  to  whether  or  not  the  alleged  negligence  is 
reasonably  near  enough  to  be  fairly  said  so  be  the  cause  of 
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the  accident.     The  argument  for  the  defendants  amounts  to 
this,  that  either  element  of  the  alleged  negligence  here,  taken 
bv  itself,  could  not  be  said  to  have  been  the  proximate  cause 
of  the  accident.     There  were  two  elements  for  the  considera- 
tion of  the  jury.     In  the  first  place,  the  permitting  three  per- 
sons^ wrongfully  to  enter  at  the  Gower  Street   station  a 
carriage    which  was  already  full,  which,   apart  from  the 
other  circumstances,  perhaps,  would  not  be  sufficient  to  fix 
the  defendants.     In  the  next  place,  the  allowing  those  three 
extra   persons  to  remain  in  the  carriage  when  the  train 
reached  the  Portland  Road  station,  notwithstanding  the  re- 
monstrances of  the  plaintiJHf  and  the  other  persons  in  the 
carriage,  which  clearly  to  my  mind  constituted  such  a  de- 
gree oi  negligence  on  the  part  of  the  servants  of  the  com- 
Sany  as  to  render  the  company  liable.     Then,  the  carriage 
oor,   it  seems,  was  opened  by  some  one  at  the  Portland 
Hoad  station,  and  more  persons  attempted  to  enter,  but 
were  prevented  by  the  plaintiflf;   and  tiie  door  remained 
ojpen  nntil  the  train  was  just  entering  the  tunnel,  when  a 
I>orter  shut  or  "  slammed  "  it  to.     I  do  not  say  that  *the  [57 
act  of  shutting  the  door  was  in  itself  an  act  of  culpable  neg- 
ligence.    It  was  better,  perhaps,  that  the  door  should  be 
shut.     But  all  the  circumstances  were  fit  for  the  consider- 
ation of  the  jury.     The  state  of  things,  then,  seems  to  be 
this  :     There  was  a  crowd  of  persons  at  Gower  Street  station. 
Three  more  than  the  regulation  number  got  into  the  com- 
I>artnient  in  which  the  plaintiff  was.     When  the  train  ar- 
rived at  Portland  Road  station,  no  attempt  was  made  by 
the  servants  of  the  company  to  remove  tiiose  three  extra 
passengers ;   and  they  were  allowed  to  remain.     At  this 
station,  too,  there  was  a  large  crowd,  and  a  rush  was  made 
by  some  persons  to  get  into  the  carriage.     The  door  was 
opened  by  some  one,  and  it  was  open  as  the  train  moved  on 
all  along  the  platform,  and  was  slammed  to  just  as  it  reached 
the  end.     Do  these  facts  show  a  degree  of  negligence  against 
which  the  company  might  and  ought  reasonably  to  be  re- 
quired to  have  provided  ?    The  plaintiff,  it  seems,  expostu- 
lated against  the  admission  of  the  three  extra  passengers  at 
Gower  Street  station ;  and  he  was  still  more  vigorous  in  his 
expostulations  at  Portland  Road  station.     All  these  circum- 
stances were,  I  think,  proper  to  be  submitted  to  the  jury  to 
enable  them  to  form  a  judgment  as  to  whether  or  not  tht^ 
defendants  were  guilty  of  negligence  in  the  conduct  and 
management  of  the  traffic  on  their  railway, — more  particu- 
larly at  the  station  at  which  the  accident  happened  ;  and  I 
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see  no  r^son  to  find  fault  with  the  result  of  their  deliber- 
ation. 

Rule  discharged. 


Attorney  for  plaintiff :    W.  W,  King. 
Attorneys  for  defendants  :  Burcheus. 
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[Law  Reports,  10  Common  Pleas,  58.] 
Nov.  2,  1874. 

58]  *Anderson  V.  Morice. 

Marine  Itauranee — Insurable  Interest — "  Car^o** — SieawarUUnea* — Peril  o/iAa  Sea — 

Evidence — Burthen  of  Proof, 

A  ship,  whose  cargo  was  insured,  began  suddenly  to  leak,  and  sank  at  her  anchors, 
in  port,  during  fine  weather.  Evidence  was  given  in  an  action  on  the  policjr  on  the 
part  of  the  assured  tending  to  show  tliat  the  ship  was  seaworthy,  e.  g.  evidence  tixMl 
she  had  been  recently  put  in  thorough  repair,  that  careful  surveys  of  her  had  been 
made  just  previously,  and  that  she  Imd  behaved  perfectly  well  on  previous  voyages, 
and  on  her  voyage  to  the  port  where  she  was  lost.  No  evidence  was  given  of  any 
actual  facts  showing  the  cause  of  her  loss,  although  possible  explanations  of  it  by 
way  of  conjecture  were  su^ested  by  the  witnesses : 

Jleld,  that,  in  the  absence  of  any  other  evidence  as  to  the  condition  of  the  ship,  the 
fact  of  her  sinking  in  smooth  water  without  any  apparent  cause  would  create  an  irre- 
sistible presumption  of  unseaworthiness ;  but  that  when  there  is  other  evidence  of  the 
condition  of  the  ship  or  of  the  cause  of  loss,  the  fact  of  the  ship's  sinking  in  smooth 
water  becomes  one  of  several  facts  which  must  all  be  left  to  the  jury ;  and,  if  they 
conclude  on  the  evidence  that  the  ship  was  seaworthy,  they  may  find  that  ehe  was 
lost  by  a  peril  insured  against,  though  unable  to  ascertain  or  safely  conjecture  what 
such  peril  was. 

The  plaintifl^  a  merchant  in  London,  contracted  with  B.  S.  <&  Co.,  of  Calcatta,  for 
the  purchase  of  rice,  as  follows  :  "  Bought  for  account  of  A.,  of  B.  S.  <&  Co.,  the  cargo 
of  new  crop  Rangoon  rice,  per  Sunbeam,  707  tons  register,  at  9a.  Hd.  per  cwt.  cost 
and  freight,  expected  to  be  March  shipment,  but  contract  to  be  void  should  Tessel 
not  arrive  at  Rangoon  before  April,  1871.  Payment  by  sellers'  draft  on  purchasers 
at  six  months'  signt  with  documents  attached.' 

The  Sunbeam  was  chartered  by  the  sellers'  agent  to  proceed  to  Rangoon  to  ship  a 
cargo  of  rice  for  any  port  in  the  United  Kingdom  or  Continent.  The  plaintiff  effected 
an  insurance  with  the  defendant  as  follows :  "  At  an^  from  Rangoon  to  any  port  or 
place  of  discharge  in  the  United  Kingdom  or  Continent,  by  the  Sunbeam,  warranted 
to  sail  from  Rangoon  on  or  before  the  first  of  April,  on  rice,  as  interest  may  appear, 
amount  of  invoice  to  be  deemed  the  value :  average  payable  on  every  600  bags :  the 
said  merchandises,  Ac,  are,  and  shall  be  valuea  at  £5,500,  part  of  £6,000."  The 
Sunbeam  arrived  in  the  Rangoon  river  on  the  8d  of  March,  and  commenced  loading 
a  cai^o  of  rice.  She  had  taken  on  board  8,878  ba^s  of  rice,  and  the  400  bags  more, 
which  would  have  completed  her  cargo,  were  in  ligliters  alongside,  when,  having  be- 
gun leaking  suddenly,  she  sank,  and  was  lost  with  the  rice  on  board  of  her.  The 
captain  afterwards  signed  bills  of  ladiuj^  for  the  cargo  shipped,  which  were  indorsed 
to  the  phiintiff.and  the  sellers  drew  bills  of  exchange  for  the  price  of  such  cargo, 
which  were  accepted  and  met  by  the  plaintiff.  It  was  contendecl  that  the  plaintiff 
had  no  insurable  interest  in  the  rice  shipped  on  board  the  Sunbeam  : 

Held,  that  the  rice  already  shipped  in  the  Sunbeam  at  the  time  of  the  loss  was  so 
far  appropriated  to  the  contract  by  the  vendors  that  they  could  not  withdraw  it 
without  tne  consent  of  the  purchaser;  that  the  purchaser,  though  he  had  an 
ft9]  *option  under  the  contract  to  reject  anything  w  hich  fell  "bhort  of  a  ftiU  car^,  wai 
entitled  to  elect  to  treat  what  was  on  board  as  a  cargo,  and  insist  on  its  deli  very ; 
that,  on  the  construction  of  the  contract,  the  property  in  the  "  cargo  "  sold  was   to 
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poifls  on  its  being  loaded,  and  conseqaeatly,  if  the  purchaser  elected  to  receive  an  in- 
complete cargo,  even  though  he  did  not  declare  such  election  till  after  the  loss,  the 
property  in  such  cargo  miut  be  treated  as  having  been  in  him  from  the  loading,  and 
that  consequently  the  plaintiff  had  an  insurable  interest  in  the  rice  loaded  at  the 
time  of  the  loss. 

Heid  further,  that  even  if  the  property  in  the  rice  did  not  legally  pass  to  the  plain- 
tiff, yet  he  had  an  insurable  interest  in  it  because  he  had  an  existing  contract  with 
regard  to  it  from  the  time  of  its  being  loaded  on  board,  by  virtue  of  which  he  had 
an  expectancy  of  benefit  and  advantage  arising  out  of  or  depending  on  the  safe  arri- 
val of  the  rice. 

Held  further,  that  the  policy  was  a  valued  policy,  the  valuation  being  the  amount 
of  the  proper  invoice  according  to  contract  between  the  plaintiff  and  his  vendors. 

AcTiOT^  upon  a'policy  of  marine  insurance. 
The  pleadings  and  facts  sufficiently  appear  from  the  judg- 
ment. At  the  trial  before  Brett,  J.,  at  the  sittings  in  Lon- 
don after  Hilary  Term,  1874,  a  verdict  was  found  for  the 
plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  en- 
ter a  verdict,  if  there  was  no  evidence  of  a  loss  by  the  per- 
ils insured  against,  or  if  the  evidence  showed  that  the  ship 
was  not  seaworthy,  or  if  it  showed  that  there  was  no  in- 
insnrable  interest. 

A  rule  nisi  was  obtained  accordingly,  and  also  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence, 
and  to  reduce  the  damages. 

Sir  B.  James,  Q.C.,  Watkin  Williams^  Q.C.,  and  J.  0. 
Matkew,  showed  cause  :    There  was  clearly  an  insurable  in- 
terest in  the  rice  on  board.     That  in  which  the  contract  of 
Bale  gave  the  plaintilHf  such  an  interest  was  a  "cargo"  of 
rice.     The  amount  shipped  was  substantially  a  cargo  ;  and 
the  whole  cargo  had  oeen  specifically  appropriated  to  the 
contract,  inasmuch  as  the  remainijer  was  alongside.     It  is 
not  necessary  that  the  property  should  have  passed  to  the 
assured  in  order  that  tnere  may  be  an  insurable  interest : 
Joyce  V.  Swann  (*) ;  Seagram  v.  Union  Marine  Insurance 
Co.  (•) ;  Ireland  v.  Livingston  (•).     It  is  sufficient  if  the  spe- 
cific rice  was  finally  appropriated  to  the  contract,  and  so 
the  *assured  had  an  interest  in  it  or  an  expectation  of  [60 
profit  arising  out  of  it.    In  Ebsworth  v.  Alliance  Marine 
Insurance  Co.C\  where  the  circumstances  were  similar, 
there  was  no  difference  of  opinion  as  to  there  being  an  insur- 
.  able  interest,  the  only  question  was  whether  it  was  for  the 
whole  of  the  value  or  part  only.     The  question  is  in  reality 
one  of  fact ;  as  soon  as  the  cargo  of  the  Sunbeam  comes 
into  existence  there  is  a  subject-matter  of  the  contract  of 
sale,  and  also  of  the  insurance  In  which  the  plaintiff  has  an 

(»)  lY  C.  B.  (N.S),  84,  104.  (»)  Law  Rep.,  2  Q.  B.,  99;  Law  Rep., 

(«)  Law  Rep.,  l  C.  P.,  806.  6  H.  L.,  896. 

(*)  Law  Rep.,  8  C.  P.  696. 
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jnBurable  interest.     It  ia  contended  that  when  all  the  cargo, 
except  an  insignificant  fraction,  had  been  shipped  and  the 
remainder  waa  alongside,  the  cargo  of  the  Sunbeam  did  ex- 
ist in  specie  and  the  plaintiff  had  an  insurable  interest  in  it. 
The  vendors  could  not,  withoot  breach  of  contract,  have 
■withdrawn  the  rice  so  appropriated  to  the  contract.     The 
fact  that  the  purchaser  might  still  have  a  right  of  rejecting 
the  rice  does  not  prevent  tliere  being  an  insurable  interest. 
[They  cited  on  this  point :  Houghton  v.  Otlbart  (') ;  Sargeiti 
V.  Jieed{');  BritisJi  Columbia  Sato  Mill  Co.  v.  Ifetiles/n'p(')i 
JTreuger  v.  Blanch  (') ;   Sparkes  v.  Marshall  {')  ;  Castle  v. 
Pla-yfordi^).']     With  regard  to  the  questions  of  seaworthi- 
ness and  whether  there  was  a  loss  by  the  perils  of  the  sea,, 
it  cannot  be  laid  down  as  the  taw  that,  unless  the  assured 
can  explain  the  cause  of  the  loss  they  cannot  recover.     The 
evidence  of  the  plaintiff  in  this  case  showed  that  the  ship 
was  seaworthy  :  the  only  case  to  the  contmry  on  which  the 
defendant  can  rely  beyond  the  merest  conjecture  is  the  fact 
that  the  plaintiff  cannot  explain  the  cause  of  the  loss.     The 
loss  ia  prima  facie  by  a  peril  insured  against,  i.  e.  by  the 
Bea  rushing  into  the  ship  and  sinking  her  ;  the  fact  that  the 
cause  of  this  cannot  be  explained  does  not  amount  to  evi- 
dence of  unseaworthiness  or  show  that  the  ship  perished  by 
liif  own  inherent  defect,  not  by  the  perils  insured  a^inst. 
[Thf'y  cited  on  tliia  point  :*  i>/zora  v.  Saddler  (J) ;  CuUen  v. 
lUitlerC) ;  Davidson  v.  Burnand{').] 

sir  /  B.  Karslake,  Q.C.,  BuM,  Q.C.,  and  Cohen,  Q.C., 
(U]  supported  *the  rule:  The  mere  fact  of  the  vessel's 
sitjking  ia  no  proof  of  a  loss  by  perils  of  the  sea,  even  admit- 
liii;;  that  she  were  aeaworthy.  But  it  is  contended  that  the 
fiiiD  of  a  ship  sinking  in  smooth  water,  without  any  assiga- 
:iI)1l' external  cause,  is  the  strongest  evidence  of  unseawor- 
Iliiii^ss.  If  a  house  fell  down  without  assignable  cause 
(.'ould  that  be  a  proof  that  it  fell  from  some  cause  other 
Ili;in  its  own  defect?  It  is  contended  that  the  burthen  of 
jiiiiof  that  the  vessel  was  lost  by  a  peril  of  the  sea  is  on  the 
]il;iiritiff,  and  it  is  not  a  proper  direction  to  give  the  jury 
tiiiit  if  the  vessel  were  seaworthy,  then  the  mere  fact  of  her 
j^Miing  down  is  evidence  of  a  loss  by  the  perils  of  the  sea. 
A^riuming  that  there  was  evidence  of  a  loss  by  perils  of  the 
Hiii,  then  it  Is  contended  that  there  was  irresistible  evidence 
111'  unaea worthiness  in  the  mere  fact  that  the  vessel  sank  in 

Cl  7  C.  4  P.,  701.  (•)  Uw  Rep.,  1  Eic,  »8. 

CI  a  Str.,  laas.  (')  B  M.  4  W.,  4U6;  S  M  A  W.,  896, 

( ■)  Uw  Rep.,  a  C.  P.,  4B9.  («)  6  M.  *  8.,  4til. 

-  "      ■■"  O  LawR«P-*C.  P.,  117. 
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port  in  fine  weather  without  its  being  possible  to  show  any 
reason,  except  the  merest  conjecture,  for  her  so  doing. 

No  other  cause  being  discovered  for  the  Vessel's  sinking, 
prima  J^cucie  the  presumption  is  that  it  was  caused  by  some 
defect  in  her  condition  at  the  time.  [They  cited  on  this 
point  Thbvvpson  v.  Hopper  (*) ;  Fawcus  v.  Sarsfield  (*) ; 
^usk  V.  jRoyal  Exchange  Assurance  Co,  (*) ;  GibUn  v.  Mc- 
MtMen  (*)  ;  Watson  v.  Clark  (*) ;  ParJcer  v.  Potts  Q  ;  Doug- 
las V.  Scougall  (') ;  Prescott  v.  Union  Marine  Insuratice 
Co.  (•)  ;  Parson  v.  Harris  i^).'] 

It  is  contended  that  the  plaintiff  had  no  insurable  interest 
in  the  present  case.     The  fact  of  the  plaintiff  s  choosing  to 
take  to  the  rice,  although  not  bound  to  do  so  by  the  con- 
tract, cannot  aflfect  the  question.     The  subject-matter  of  the 
contract  in  which  the  plaintiffs  interest  was  to  arise  was  the 
cargo  of  the  Sunbeam.     That  cargo  never  came  into  exist- 
ence.     The  plaintiffs  interest  was  altogether  executory. 
The  sellers  provided  the  ship  ;  they  might  have  changed  the 
destination  of  the  rice  in  tlie  lighters,  or  even  have  with- 
drawn the  rice  already  on  board.     They  would  be  guilty  of 
a  breach  of  contract  if  they  did  not  supplv  a  cargo  of  rice 
for  the  Sunbeam,  but  the  plaintiff  would  have  no  claim  as 
to  any  *8pecific  rice.     It  is  contended  that  the  property  [62 
must  pass  in  order  that  there  may  be  an  insurable  interest. 
The  contract  of  marine  insurance  is  a  contract  of  indemnity. 
The  plaintiff  never  became  bound  tp  take  the  rice  or  to  pay 
the  price :  it  was  not  a  complete  cargo  ;  bills  of  lading  had 
not  been  signed  at  the  time  of  the  loss.     The  price  never 
could  be  ascertained  as  provided  for  by  the  contract,  inas- 
much as  the  rice  could  not  be  weighed :  it  is  necessary  that 
tlie  purchaser  should  assent  to  the  appropriation  of  the  rice 
before  it  can  be  finally  appropriated  to  the  contract.     The 
intention  of  the  contract  is  that  the  property;  should  not 
pass  till  the  drafts  are  signed  and  delivered  against  the  ship- 
ping documents.     If  the  legal  property  is  not  necessary  to 
constitute  an  insurable  interest  there  must  be  such  an  inter- 
est in  law  or  equity  as  to  entitle  the  insurer  to  have  the 
specific  thing  appropriated  to  his  use.     There  is  not  such  an 
interest  here.     There  might  possibly  be  a  right  to  insure 
profits  to  arise  out  of  an  executory  contract ;  that  is  an  al- 
together different  thing  from  an  insurable  interest  in  the 
subject-matter  of  the  contract  itself.     Can  it  be  said  in  any 

0)  E.  B.  &  E.,  1038 ;  26  L.  J.  (Q.B.),  18.  (•)  8  Dow.  H.  L.,  23. 

O  6R  di  B.,  192;  26  L.  J.  {Q.B.),  249.  (')  4  Dow.  H.  L.,  269.' 

(»)  2  B.  A  Aid.,  73.  (8)  1  Whart.  Penn.,  399. 

(*)  Law  Rep.,  2  P.  C,  817,  835.  (»)  1  B.  «fe  S.,  836;  30  L.  J.  (Q.B.),354. 

C)  1  Dow.  H.  L.,  344. 
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sense  that  the  loss  of  the  rice  was  the  plaintiff  s  loss  of  the 
rice  ?  It  is  admitted  that  a  man  may  insure  as  agent,  and 
so  the  plaintiff  might  have  insured  as  the  agent  of  the  sell- 
ers, but' there  is  no  suggestion  that  that  was  the  case  here. 
[They  cited  on  this  point  Lucena  v.  Oraufurdi^) ;  Warder 
V.  HoTton^)\  Crowley  v.  Cohen  {^)  \  Brovme  y.  Hare{^)\ 
Bank  of  Ireland  v.  Perry  ('] ;  McSwinny  v.  Royal  Ex- 
change Insurance  Co.  C) ;  FoihergiU  v.  Rowlands  (') ;  Stock- 
dale  V.  Dunlop  n ;  Wait  v.  Baker  (") ;  Tamvaco  v.  I/uccts  ("); 
Aldridge  v.  Johnson  (^^)\  Chope  v.  Reynolds  {'*).'\  The 
damages  ought  to  be  reduced,  the  policy  not  being  a  valued 
policy,  inasmuch  as  thejr  include  15  per  cent,  in  aiddition  to 
the  invoice  price  of  the  rice. 

Cur.  adv.  mili. 

631    *N'ov.    2.     The  judgment   of   the  court  (Lord  Cole- 
ridge, C. J.,  and  Brett  and  Denman,  J.J.)  was  delivered  by 

Brett,  J. :  In  this  case  the  action  was  brought  to  recover 
upon  a  policy  of  insurance  signed  by  the  defendant  for  in- 
demnity in  respect  of  a  cargo  of  rice  alleged  to  have  been 
lost  by  perils  of  the  sea. 

The  main  defences  were,  that  there  had  been  no  loss  by 
perils  of  the  sea,  that  the  ship  was  unseaworthy  when  the 
policy  attached,  and  that  the  plaintiff  had  no  insurable  in- 
terest in  the  cargo  at  the  time  of  the  loss. 
^    The  plaintiff,  a  merchant  in  London,  entered  on  the  2d  of 
February,  1871,  into  a  contract  with  Barradaile,  Schiller  & 
Co.,  of  Calcutta  and  London,  for  the  purchase  of  a  careo 
of  Rangoon  rice  per  Sunbeam,  at  9s.  l^d.  per  cwt.     The    - 
bought-note  was  m  the  following  terms:  '*2d  February, 
1871.     Bought  for. account  of  Anderson  &  Co.  of   Barra- 
daile, Schiller  &  Co.,  the  cargo  of  new  crop  Rangoon  rice 
per  Sunbeam,  707  tons  register.  No.  1254  in  verii^s,  at  9^. 
lid.  per  cwt.,  cost  and  freight,  expected  to  be  March  ship- 
ment :  but  contract  to  be  void  should  vessel  not  arrive  at 
Rangoon  before  April,  1871.     Payment  by  sellers'  draft  on 
purchasers  at  six  months'  sight,  with  documents  attached." 

The  Sunbeam  did  not  belong  either  to  the  sellers  or  the 
purchaser.  She  was  chartered  by  the  sellers'  agents  "to 
proceed  to  Rangoon  to  ship  and  carry  a  cargo  of  rice  to 
any  port  in  the  United  Kingdom  or  Continent.'' 

(»)  3  B.  &  P.,  76  ;  2  B.  <fe  p.  N.  R.,  269.  0)  Law  Rep.,  17  Eq.,  132. 

(«)  1  Bina.  Penns..  529.  (»)  6  M.  A.  W.,  224. 

(»)  8  B.  <fe  Ad.,  478.  (»)  2  Ex.,  1 ;  17  L.  J.  (Ex.),  27. 

(*)  3  H.  A  N.,  484;  4  H.  A  N.,  822-  27  Q^)  1  E,  A  E.,  681 ;  28  L.J.  (Q.B.).80L 

L.  J.  (Ex,),  372 ;  29  L.  J.  (Ex.),  6.  ("')  7  E.  A  B.,  885  ;  26  L.  J.  (Q,B.),  296. 

(*)  Law  Rep.,  7  Ex.,  14.  (")  6  C.  B.(N.S.),  642;  28  L.  J.,  (C.P.). 

n  14' Q.  B.,  634.  194. 
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On  the  3d  of  February,  1871,  the  plaintiff  effected  insur- 
ance with  the  defendant,  "at  and  from  Rangoon  to  any  port 
or  place  of  discharge  in  the  United  Kingdom  or  Continent, 
by  the  Sunbeam,  warranted  to  sail  from  Rangoon  on  or  be- 
fore the  1st  of  April,  on  rice,  as  interest  may  appear: 
amount  of  invoice  to  be  deemed  the  value :  average  payable 
on  every  500  bags :  the  said  merchandises,  &c.,  are  and 
shall  be  valued  at  £5,500,  part  of  £6,000." 

The  Sunbeam  arrived  in  the  Rangoon  river  on  the  3d  of 
March,  1871,  and  was  anchored  in  the  usual  anchorage,  at 
the  junction  of  the  rivers  Rangoon  and  Pegu,  about  four 
miles  below  the  town  of  Rangoon.     She  was  anchored  by 
two  anchors  in  a  somewhat  peculiar  way,  much  discussed 
before  the  jury  and  afterwards  before  the  court.     When 
the  ship  was  first  brought  up,  it  was  by  *one  anchor  [64 
with  eixty  fathoms  of  chain.     The  ship  was,  therefore,  then, 
and  when  she  swung  with  the  next  tide,  sixty  fathoms  from 
her  anchor.     After  she  had  thus  swung,  her  second  anchor 
was  let  go.     It  would  at  that  moment  have  no  effect :   it 
would  be  under  the  bows  of  the  ship,  which  would  be  held 
by  her  other  anchor  with  the  sixty  fathoms  chain.    But, 
when  the  ship  swung  at  the  next  tide,  she  was  checked  by 
this  second  anchor  to  which  thirty  fathoms  of  chain  was 
then  given,  which  stopped  the  ship  at  thirty  fathoms  from 
that  anchor  as  and  when  she  had  gone  thirty  fathoms  to- 
wards her  first  anchor.     The  chain  of  that  first  anchor  was 
then  taken  in  to  thirty  fathoms,  so  that  the  anchors  were 
sixty  fathoms  apart,  one  being  up  and  the  other  down  the 
river,  and  the  ship  was  held  by  the  bows  midway  between 
them,  that  is  to  say,  at  thirty  fathoms  from  each, — held  by 
the  one  or  the  other  as  the  tide  was  on  the  ebb  or  flood. 
The  drauffht  of  the  ship  when  most  loaded  was  19  ft.  6  in. 
The  depth  of  water  where  she  lay  was  22  feet  at  low  water. 
The  bottom  of  the  river  generally  was  soft  mud  of  some 
feet  in  depth.  •  The  tide  is  strong  in  the  Rangoon  river. 

The  ship  discharged  ballast  and  began  to  load  rice  early 
in  March.  The  captain  was  anxious  to  complete  loading  by 
the  Ist  of  April,  on  account  of  the  orders  to  do  so,  and  to 
secure  a  gratuity  due  to  him  if  he  should  do  so.  The 
rice  was  brought  to  the  ship  in  lighters  from  stores  near  the 
town  of  Rangoon, 'and  was  carried  on  board  the  Sunbeam 
and  there  stowed  by  coolies.  On  the  30th  of  March  the  ship 
was  nearly  loaded.  There  were  8,878  bags  then  on  board. 
Pour  hundred  more  bags  would  have  completed  the  cargo, 
and  they  were  in  lighters  alongside.  The  loading  had  been 
much  accelerated  during  the  latter  days  of  loading.  On  the 
11  Eng.  Rep.  33 
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morning  of  the  30th  of  March  the  ship  suddenly  made  a 
great  deal  of  water*     This,  in  spite  oi  every  exertion,  in- 
creased with  great  rapidity,  so  that  in  the  course  of  the 
night  the  ship  sank  at  her  anchors  and  was  totally  lost,  aa 
was  also  all  tne  cargo  then  on  board.     After  the  ship  had 
sunk,  and  after  ship  and  cargo  were  lost,  and  in  order  to 
enable  the  plaintin  to  claim  on  the  policy,  the  captain 
signed  bills  of  lading  for  the  cargo  which  had  been  shipped, 
and  the  sellers  drew  bills  of  exchange  for  the  price  of  such 
cargo,   which   were    accepted   and    met    by  tlie    plaintiff. 
651  *The  bills  of  lading  were  indorsed  to  him.     All  this 
was  fully  disclosed  to  the  underwriters  when  the  claim  was 
made. 

On  the  trial  at  Guildhall,  at  the  sittings  after  Hilary  Term, 
1874,  before  Brett,  J.,  the  plaintiff  gave  evidence  tnat  the 
ship  was  an  American-built  ship,  or  707  tons  register ;  that 
she  was  re- classed  in  New  York  in  1869 ;  that  she  made 
several  long  voyages,  behaving  extremely  well ;   that  she 
carried  a  cargo  of  coals  in  the  summer  of  1870  from  Liver- 
pool to  Point  de  Galle,  being  on  that  voyage  perfectly  dry 
and  tight.     She  sailed  from  Point  de  Galle  to  Rangoon  in 
ballast,  therefore  light,  and  with  her  toj)sides  out  of  the 
water.     She  sailed  on  a  smooth  voyage,  with  fine  weather ; 
but  in  the  hottest  and  driest  months  of  the  year.     She  did 
not  leak  at  all  on  that  voyage.     Neither  did  she  leak  at  all 
as  she  lay  in  the  Rangoon  river  up  to  the  30th  of  March, 
The  captain  and  mate,  examined  and  cross-examined  on  a 
commission,  gave  evidence  that  the  caulking  of  the  topsides 
of  the  ship  was  examined  in  the  Rangoon  river  shortly  be- 
fore the  30th  of  March,  and  was  found  to  be  in  good  order. 
The  captain  also  gave  evidence  as  to  hearing,  when  the  ship 
began  to  make  water,  a  rush  of  water  into  the  ship  towards  • 
the  stern  of  the  ship,  under  the  lazarette  in  one  place,  and 
that  he  heard  no  sound  of  the  coming  in  of  water  in  the 
forward  parts  of  the  ship.  , 

The  only  evidence  given  by  any  witnesses  on  board  the 
ship,  or  who  were  at  Rangoon  at  the  time,  either  on  behalf 
of  the  plaintiff  or  defendant  was  that  given  by  the  captain 
and  mate.  But,  on  the  trial,  witnesses  were  called,  both  on 
behalf  of  the  plaintiff  and  the  defendant,  who  gave  evi- 
dence as  to  the  Rangoon  river,  and  the  customs  and  habits 
therein,  and  who  gave  opinions  as  to  how  the  loss  of  the 
ship  and  cargo  might  and  might  not  have  happened.  It 
was  suggested  by  the  witnesses  on  behalf  of  the  plaintiflE 
that  the  ship  was  perfectly  Sound,  but  that  she  might  have 
8at  upon  one  of  her  anchors,  or  have  pricked  herself  in 
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passing  over  one  of  her  anchors,  or  might  have  struck  on  a 
ballast  heap  formed  in  the  river  by  an  alleged  practice  of 
ships  to  throw,  stone-ballast  overboard  in  the  river,  and  by 
so  striking  have  strained  herself  or  have  displaced  her  rud- 
der-post. 

Tne  jurv  suggested  that  she  might  have  taken  the  shelv- 
ing side  of  the  river  in  swinging,  and  have  so  been  strained. 
*Evidence  was  given  on  benalf  of  the  defendant,  that,  [66 
in  the  opinion  of  the  witnesses  who  gave  the  evidence,  none 
of  these  things  could  have  happened,  and,  at  all  events,  not 
without  the  knowledge  of  those  on  board  the  ship,  who  had 
never  suggested  any  of  them. 

On  behalf  of  the  defendant,  it  was  suggested  by  witnesses 
that,  although  the  ship  was  perfectly  tight  and  dry  when 
she  left  Point  de  Galle,  yet  that  the  voyage  in  ballast  thence 
'  to  Rangoon  in  the  hot  and  dry  weather,  with  the  topsides 
out  of  the  wafer,  might  have  caused  the  caulking  of  the  top- 
sides  to  become  dry  and  leave  the  seams  open ;  that  the 
caulking  might  not  have  been  repaired  at  Kangoon ;  that 
the  quick  immersion  of  the  topsides  by  the  quick  loading 
of  the  later  days  might  have  caused  the  water  to  come 
throngh  the  dried- up  seams  before  they  could  by  the  immer- 
sion take  up  ;  and  that  the  insufficiency  of  the  caulking  of 
the  seams  might  have  been  the  real  cause  of  the  loss.     Tney 
suggested  that  the  opening  of  the  seams  existed  at  the  time 
when  the  loading  oi  the  ship  commenced  and  the  policy 
attached. 

Upon  these  facts  and  this  evidence,  the  jury  found  a  ver- 
dict for  the  plaintiff,  leave  being  reserved  to  enter  the  ver- 
dict for  the  defendant  if  there  was  no  evidence  of  a  loss  by 
perils  insured  against,  or  if  the  evidence  showed  that  the 
ship  was  not  seaworthy,  or  if  it  showed  that  there  was  no 
insurable  interest. 

On  a  motion  made  accordingly,  and  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence, 
or  to  reduce  the  damages,  a  rule  was  granted  and  cause  was 
shown. 

It  was  argued  on  behalf  of  the  defendant,  that  the  fact  of 
the  ship  sinking  in  smooth  water  so  soon  after  the  com- 
mencement of  tne  risk,  raised  a  presumption  that  the  ship 
was  unseaworthy  when  the  policy  attached ;  and  that  such 
presumption  was  not  removed  by  speculative  suggestions  ; 
and  that,  consequently,  the  jury  ought  to  have  been  di- 
rected to  find,  according  to  the  legal  presumption,  that  the 
ship  was  unseaworthy.  It  was  further  contended  that,  if 
the  ship  was  seaworthy  at  the  commencement  of  the  risk, 
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yet  that  there  was  no  evidence  that  she  was  lost  by  any 

geril  insured  against,  and  that  the  jury  therefore  ought  to 
ave  been  directed  to  find  for  the  defendant  that  there  -was 
no  loss  by  perils  of  the  sea.     It  was  further  contended  that 
67]  there  was  no  insurable  interest,  *first,  because  no  prop- 
erty passed  in  the  rice  which  was  lost,  viz.,  the  rice  which 
was  on  board.     The  reasons  given  for  this  contention  were 
that  the  plaintiff  had  bought  ''  the  cargo"  of  the  Sunbeam, 
and  that,  until  the  ship  had  finished  loading,  "  the  cargo  " 
did  not  exist ;  and,  ii  it  did,  yet  that  the  cargo  had  not 
been  weighed,  and  weighing  was  necessary  in  order  to  as- 
certain the  price  to  be  paid ;  that  the  time  of  payment  had 
not  arrived,  and  that  there  was  no  appropriation  of  a  cargo 
assented  to  by  the  purchaser  before  tne  loss.     Another  rea- 
son alleged  against  there  being  an  insui*able  interest  was 
that,  at  the  time  of  the  loss,  no  liability^  to  pay  for  the  rice 
attached  to  the  plaintiff  according  to  his  contract  with  the 
sellers,  and  therefore  he  had  nothing  at  risk,  he  suJBfered  no 
pecuniary  loss  by  the  destruction  of  the  rice. 

It  was  contended  that  the  damages  ought  to  be  reduced, 
on  the  ground  that  the  policy  was  not  a  valued  policy,  and 
that  the  verdict  included  not  only  the  invoice  price  of  the 
rice,  but  15  per  cent,  added  to  it. 

It  was  contended  on  the  part  of  the  plaintiff  that  there 
was  more  evidence  as  to  seaworthiness  than  mere  sugges- 
tions, that  there  was  evidence  of  facts  fit  to  be  left  to  the 
jury,  on  which  the  jury  might  properly  find  that  the  ship 
was  seaworthy.  It  was  further  contended  that,  if  the  iury 
should  find  that  the  ship  was  seaworthy,  they  were  entitlea 
to  find  that  she  was  lost  by  a  peril  insured  against,  even 
though  they  could  not  determine  what  the  accident  was 
which  caused  the  ship  to  sin'k.  It  was  urged  that  there  "wus 
evidence  of  facts  which  suppo»ted  reasonable  suggestions  as 
to  the  cause  of  the  ship's  sinking.  As  to  the  question  of 
insurable  interest,  it  was  argued  that  the  property  in  the 
rice  on  board  had  passed  ;  that,  if  not,  it  was  not  necessary 
that  it  should ;  that  it  was  so  appropriated  to  the  contract 
that  the  plaintiff  might  properly  be  said  to  have  an  interest 
in  a  contract  applicable  to  that  rice ;  and  that  such  interest 
was  a  sufficient  insurable  interest  in  th6  rice  to  enable  him 
to  insure  it  as  rice. 

As  to  the  amount  of  the  verdict,  it  was  contended  that  the 
policy  was  in  legal  effect  a  valued  policy,  properly  valued 
at  the  amount  of  the  invoice  agreed  upon  between  the  buyer 
and  sellers. 

Dealing,  first,  with  the  questions  raised  as  to  seaworthiness 
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and  loss  by  a  peril  insured  against,  we  think  that,  where  the 
only  *evidence  of  fact  as  to  either  of  those  questions  is,  [68 
that  the  ship  sank  in  smooth  water  very  soon  after  the 
attaching  of  the  policy,  the  significance  of  such  a  fact  cannot 
be  displaced  by  mere  opinion  founded  on  mere  conjecture. 
We  think  that  the  true  significance  of  such  evidence  is  to  be 
tern[ied  a  presumption,  and  a  shifting  of    the  burden  of 

Sroof ;  and  that,  where  such  a  fact  is  the  only  fact  in  evi- 
ence,  there  being  no  other  evidence  as  to  the  condition  of 
the  ship,  or  as  to  a  cause  of  loss,  it  is  evidence  on  which  a 
jury  ought  to  find,  and  should  therefore  be  directed  to  find, 
if  tney  believe  the  evidence,  that  the  ship  was  unseaworthy  at 
the  inception  of  the  risk.    But,  where  there  is  other  evidence 
of  the  condition  of  the  ship,  or  of  a  cause  of  the  loss,  then 
the  fact  of  the  ship  sinking  in  smooth  water  becomes  one  of 
several  facts  whicn  must  all  be  left  to  the  jury.     If  from 
other  facts — such  as  a  large  amount  of  repairs  recently  done, 
careful  survej^s  recently  made,   excellent  conduct  of  the 
ship  up  to  a  time  immediately  preceding  the  loss,  or  other- 
wise— a  jury  conclude  that  the  ship  was  seaworthy  at  the 
inception  oi  the  risk,  then  the  ]\iTy  may  further  find  that 
the  loss  was  occasioned  bj  a  peril  insured  against,  though 
thejr  are  unable  to  ascertain  or  safely  conjecture  what  it  was 
which  caused  the  ship  to  sink.     The  immediate  visible  cause 
of  the  loss  in  such  a  case  is  the  foundering  of  the  ship.     If 
that  was  not  the  result  of  unseaworthiness  existing  at  the 
inception  of  the  risk,  it  is  difficult  to  see,  upon  the  assump- 
tion, which  is  that  there  is  no  other  evidence  as  to  the  loss 
than  the  fact  of  the  foundering  of  the  ship,  how  that  could 
have  been  caused  by  anything  but   some  extraordinary 
though  invisible  and  unascertained  accident  of  the  seas. 

We  do  not  consider  that  the  direction ^f  Lush,  J.,  upheld 
by  the  Court  of  Common  Pleas,  in  Merchants  Trading  Co. 
V.  Universal  Marine  Assurance  Co.  (*),  is  in  confiict  with 
these  propositions. 

It  was  suggested  that  the  learned  judge  had  directed  the 
jury  that,  even  though  the  ship  were  seaworthy  at  the  in- 
ception of  the  risk,  yet  she  might  have  foundered  through 
wear  and  tear  caused  by  no  extraordinary  action  of  the  sea, 
and,  if  so,  it  was  not  a  loss  by  a  peril  insured  against.  It 
is  true  that  a  foundering  from  such  wear  and  tear  would  not 
be  a  loss  by  a  peril  insured  against ;  but  it  is  equally  true 
that,  if  a  ship  cannot  pass  through  an  insured  *voyage  [6.9 
without  foundering  from  the  effects  of  wear  and  tear  occur- 
ring without  extraordinary  action  of  sea  or  wind,  such  ship 

(')  Not  reported. 
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was  unseaworthy  at  the  inception  of  the  risk,  she  was  then 
incapable  of  sustaining  the  ordinary  casualties  of  an  ordi- 
nary voyage.  We  do  not  understand  that  either  the  learned 
judge  or  tne  court  in  banc  treated  the  question  of  wear  and 
tear  as  different  from  or  independent'  of  the  question  of 
whether  the  ship  was  seaworthy  or  not ;  but  that  the  judge 
was  reiterating  in  another  form  the  alternative  question 
which  he  had  before  stated  was  presented  in  that  case,  viz., 
whether  the  ship  foundered  by  reason  of  unseaworthiness  or 
of  a  peril  of  the  sea.  The  statement  of  the  proposition  as  to 
loss  from  wear  and  tear  or  by  reason  of  a  peril  insured 
against  contained  in  Thompson  v.  Hopper  ('),  is  in  one  view 
entirely  consistent  with  what  we  have  enunciated  ;  and  the 
proposition  is  not  inconsistent  with  the  proposition  quoted 
in  argument  from  Fawcus  v.  Sarsfield  (*). 

It  becomes  necessary,  therefore,  to  consider  what  was  the 
evidence  in  the  present  case.  It  is  truly  stated  on  behalf  of 
the  defendant  that  the  greater  part  of  it  on  both  sides  con- 
sisted of  opinions  founded  on  conjectured  facts.  And  in  our 
judgment  some  of  those  alleged  facts  could  not  have  existed, 
and  of  others  there  was  no  such  evidence  as  would  entitle  a 

i'ury  to  found  a  verdict  on  their  supposed  existence  in  fact, 
i^rom  the  position  of  the  anchors,  the  deptli  of  water,  the 
nature  of  tne  river's  bottom,  and  the  draft  of  the  ship,  we 
are  strongly  of  opinion  that  the  ship  could  not  have  passed 
over  either  of  her  anchors,  and  therefore  could  not  either  have  * 
sat  upon  her  anchor  or  pricked  herself  with  her  anchor. 
Neither  do  we  think  it  possible  that  the  ship  could  have 
twisted  her  anchor  chains  so  as  to  bring  her  anchors  to- 
gether, or  have  fixed  across  a  strong  tide  so  as  to  have 
strained  herself  as  suggested,  .without  her  position  in  either 
respect  being  remyked  by  any  officer  or  man  on  board. 
We  think  that  such  suggestions  were  unworthy  of  the  name 
of  evidence.     We  do  not  think  that  the  existence  of  ballast 
heaps  could  be  properly  relied  on  by  the  jury,  if  it  were 
necessary  in  order  to  support  their  verdict  to  rely  upon  the 
existence  of  such  heaps  being  affirmatively  proved.      If 
70]  *there  were  no  other  evidence  in  the  case  but  the  opin- 
ions and  conjectures  of  the  skilled  or  experienced  witnesses, 
and  the  fact  of  the  sinking  of  the  ship  at  anchor  in  smooth 
water  so  soon  after  the  inception  of  the  risk,  we  should  bo 
of  opinion  that  the  jury  were  bound  to  find  that  the  ship 
was  unseaworthy.     But  there  was  in  this  case  evidence  of 
large  repairs  done  to  the  ship  at  no  distant  period  from  the 

O  6  E.  <fe  B.,  172;  E.  B.  &.  E..  1038;  25   L.  J.  (Q.B.),  240;  27  L.  J.  (Q.B.).  441. 

(-)  6  E.  <fe  B.,  192 ;  25  L.  J.  (Q.B.),  249. 
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loss,  there  was  strong  evidence  of  good  behavior  of  the  ship 
on  voyages  immediately  preceding  the  insured  voyage,  and 
indeed'  of  which  the  insured  voyage  might  be  said  to  be  a 
continuance,  there  was  evidence  of  inspection  by  the  captain 
of  the  •  caulking  of  the  ship  whilst  at  Rangoon,  there  was 
evidence  as  to  the  suddenness  and  localization  of  a  leak.  We 
are  of  opinion  that  such  evidence  brought  the  case  within 
the  nile  oefore  enunciated,  and  which  obliged  the  judge  who 
tried  the  cause  to  leave  the  q^uestions  as  to  seawortniness 
and  loss  by  a  peril  insured  against  to  the  jury. 

If  the  judge  who  tried  the  cause  had  had  to  find  the  ver- 
dict, and  had  been  at  liberty  to  conjecture,  it  is  right  to'say 
that  he  would  have  acted  upon  the  theory,  as  the  most  prob- 
able, of  the  seams  of  the  topsides  having  been  generally 
opened  on  the  voyage  from  Point  de  Galle,  and  would  have 
found  that  the  ship  was  unseaworthy  at  the  inception  of  the 
risk ;  but  he  is  of  opinion,  and  in  that  we  agree  with  him, 
that  there  was  evidence  which  made  it  not  unreasonable  in 
the  jury  to  find  for  the  plaintiJBf;  and  that  he  is  therefore 
not  authorized  to  act  upon  his  own  opinion,  as  against  their 
finding,  and  that  we  should  not  be  iustified  in  deciding  that 
the  verdict  should  be  set  aside  as  being  against  the  weight 
of  evidence. 

We  are  all  of  opinion  that  the  verdict  of  the  jury  upon 
those  issues  must  stand. 

As  to  the  question  of  insurable  interest,  it  is  this,  whether, 
under  the  circumstances,  the  plaintiff  at  the  time  of  the  loss 
of  the  ship  had  a  sufficient  interest,  including  a  sufficient 
risk  of  loss,  in  the  rice  which  was  on  hoard  the  Sunbeam  to 
enable  him  to  recover  for  the  loss  of  it,  under  an  insurance 
of  it  as  rice.  The  question  is  obviously  confined  to  the  rice 
which  was  on  board  the  ship,  that  being  the  only  rice  which 
was  lost  or  damaged.  Now,  we  agree  that  the  granting  of 
the  bill  of  lading  had  no  *eflFect  in  passing  the  property,  J7I 
because  it  was  granted  after  the  loss  of  the  ship  and.  cargo. 
We  agree  that  tlie  acceptance  and  payment  of  tne  drafts  for 
the  price  were  of  no  effect  to  pass  the  property,  for  the 
same  reason,  because  done  and  made  after  the  loss  of  the 
cargo.  We.  agree  that  there  was  no  binding  appropriation 
to  the  contract  of*  the  rice  on  board  the  barges,  oecause  we 
think  that  any  barge-load  might  at  any  time  before  it  was 
delivered  into  the  control  of  the  ship  have  been  withdrawn 
and  replaced.  It  seems  to  us  that  the  purchaser  would  not 
have  been  bound  to  accept  the  rice  which  was  on  board,  if 
the  ship  had  arrived  at  her  proposed  destination  with  only 
so  much  of  a  full  cargo  as  was  on  board,  because  we  agree 
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with  the  view  of  the  defendant's  counsel,  that,  by  tlie  terms 
of  the  contract  of  purchase  and  sale,  the  plaintiff  purpiiased 
and  therefore  undertook  to  accept  '*the  cargo  per    Sun- 
beam," and  was  entitled  to  reject  a  part  cargo  if  offered   to 
him.     We  think  that,  inasmuch  as  tne  plaifitiff  would  not, 
if  the  ship  had  sailed  and  arrived  with  what  was  on  board 
of  her  when  she  sank,  have  been  obliged  to  accept  what  \/vas 
on  board,  the  plaintiff  was  not  bound  to  j)ay  for  the  rice 
which  was  on  board  and  lost  when  the  ship  sank.     But^ 
from  the  fact  of  the  ship  being  designated  in  the  contract, 
and  thereby  agreed  by  both  buyer  and  sellers  to  be  the  re- 
cipient of  the  rice  to  be  appropriated  to  the  contract,  we  are 
of  opinion  that  there  was  sucn  an  appropriation  of  the  rice 
on  board  to  the  contract  as  to  prevent  the  sellers  from  with- 
drawing that  rice  without  the  consent  of  the  buyer.     We 
think  that  the  executory  contract  as  to  any  rice  had  become, 
as  to  the  rice  which  was  on  board,  a  contract  attaching  to 
that  specific  rice.     We  agree  that  that  does  not  determine 
the  question  whether  the  property  in  the  rice  had  passed  to 
the  purchaser.     Although  the  plaintiff  could  not  have  been 
forced,  if  the  ship  had  sailed  and  arrived  with  only  so  much 
of  a  full  cargo  on  board  as  was  shipped  and  lost,  to  accept 
BO  much  as  was  on  board,  yet  we  are  of  opinion  that  he 
would  have  had  the  legal  option  of  req^uiring  actual  delivery 
of  it.     The  sellers  could  not  have  withdrawn  what  was  on 
board  without  breaking  their  contract  with  the  plaintiff. 
They  could  not,  if  the  ship  had  arrived,  have  defended  an 
action  for  non-delivery  on  demand,  by  saying  that  they 
were  not   bound  to*  deliver  what   had.  arrived  on  boari 
72]  *the  Sunbeam,  because  their  agents  had  not  shipped  or 
had  been  prevented  from  shipping  an  entirely  full  cargo. 
The  purchasers  might  have  elected  to  treat  what  was  on 
board  as  a  cargo,  and  have  insisted  upon  its  actual  delivery. 

It  seems  to  us,  therefore,  that  tiie  final  question  is, 
whether,  upon  such  a  state  of  facts,  rights,  and  liabilities, 
the  defendants  (the  underwriters)  can  allege  by  way  of  de- 
fence that  the  plaintiff  (the  assured)  had  not  after  the  loss 
the  same  option  as  he  had  before  it ;  and  whether  that  was 
not  the  option  of  saying  that  the  delivery  on  board  the 
designated  and  agreed  ship  was  a  delivery  to  him,  that  he 
elected  to  treat  tlie  quantity  on  board  as  a  cargo,  that  con- 
sequently he  elected  to  say  that  the  cargo  was  at  his  risk, 
and  that  the  property  in  it  had  passed  to  him  directly  it 
was  on  board. 

The  solution  of  this  question  seems  to  us  to  depend  upon 
a  careful  consideration  of  what  it  was  which  gave  the  option 
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of  rejection  to  the  plaintiflF.     Was  there  anything  to  give 
him  such  an  option  other  than  the  fact  of  the  cargo  not  being 
a  full  cargo  ?    In  other  words,  if  there  had  been  a  fall  cargo 
on  board,  wonld  there  have  been  any  such  option?     We 
think   not.    By  the  contract,  the  cargo  purchased  by  the 
plaintiff  was  to  be  shipped  by  the  vendors  on  board  a  par- 
ticular designated  ship.     It  is  true  that  the  ship  was  to  be 
taken  up  and  the  freight  in  the  first  place  paid  by  the  ven- 
dors.    But  the  freight  was  specifically  included  in  the  price 
to  be  paid  by  the  purchaser.     He  was  in  the  end  to  pay  the 
estimated  cost  of  the  hire  of  the  ship.     He  agreed  that  the 
cargo  should  be  shipped  on  board  that  particular  ship.     And 
the  payment,  so  far  as  an  acceptance  is  payment,  was  to  be 
made  perhaps  before  the  arrival  of  the  ship  at  its  dfestina- 
tion.     At  all  events,  the  time  of  such  payment  was  indepen- 
dent of  the  time  of  the  arrival  of  the  ship  and  the  delivery 
of  the  cargo.    Although  the  price  to  be  paid  for  the  cargo 
specifically  includes  the  freight,  it  does  not  include  the  in-. 
surance.    The  safer  proposition,  under  such  circumstances, 
is,  to  say  that  the  question  as  to  which  of  the  two  parties 
was  to  insure  depends  upon  the  question  of  construction, 
whether  the  contract  in  its  other  stipulations  discloses  an  in- 
tention that  the  cargo  should  on  the  voyage  be  the  cargo  of 
or  at  the  risk  of  the  vendors  or  the  purchaser.     It  may, 
however,  not  be  wrong  *to  observe  that  the  plaintiff,  the  [73 
purchaser,  before  any  dispute  as  to  the  interpretation  of  the 
contract  arose,  insured  tne  rice  per  Sunbeam  on  the  day 
after  the  making  of  the  contract  of  purchase  and  sale,  and 
that  the  sellers  never  insured  it. 

Considering  that  the  cargo  was  to  be  put  on  board  a  ship 
BO  designated  by  the  purchaser  in  the  contract  that  the  cargo 
could  not,  in  accordance  with  the  contract,  be  put  on  board 
any  other  ship,  and  that  the  conditional  payment  by  accept- 
ance was  to  be  made  independently  of  the  time  of  the  ship's 
arrival,  although  the  ultimate  price  was  to  be  ascertained  by 
weighing  the  cargo,  we  are  of  opinion  that,  in  the  case  of  a 
full  cai^o  having  been  shipped,  the  property  in  such  cargo 
would,  by  the  manifest  intention  of  the  parties,  have  at  onco 
upon  the  loading  passed  to  the  purchaser,  subject  to  the 
vendor's  right  to  stojp  in  transitu  in  case  of  tlie  purchaser's 
insolvency,  and  to  his  right  to  resume  dominion  in  case  of 
non-acceptance  of  the  draft  on  presentation,  or  to  his  right 
to  withhold  actual  delivery  of  tne  cargo  until  such  accept- 
ance. The  stipulations  of  the  contract  which  enabled  the 
vendors  to  take  the  bill  of  lading  in  their  own  name  and  to 
send  it  forward  with  the  draft,  and  the  fact  that  the  price 
11  Eng.  Rep.  34 
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was  to  be  finally  determined  by  ascertaining  the  weight  of 
the  cargo,  are  prima  facie  evidence  of  an  interest  remaining 
in  them  ;  but  they  are  not  conclusive.  Seagrave  v.  Vniort 
Marine  Insurance  Co.  (*)  And  the  other  stipulations  to 
which  we  have  referred  seem  to  us  to  show  that  the  property 
in  the  cargo  was  nevertheless  intended  to  pass  on  the  load- 
ing of  it  on  board  the  designated  ship  ;  and  that  the  stipu- 
lations as  to  time  and  mode  of  payment  were  only  for  the 
purpose  of  measuring  the  price  and  securing  its  payment: 
see  per  Cockburn,  C.J.,  in  Castle  v.  Playfordi^\  in  error. 
The  option,  therefore,  which  the  plaintiff  would  have  had  of 
rejectmg,  if  it  had  arrived,  the  present  cargo,  arose  solely 
from  the  shipment  not  being  a  full  cargo.  He  might  on 
that  account  have  treated  himself  as  not  bound  by  the  con- 
tract to  accept  or  pay  for  the  rice  which  was  on  board.  Bat 
if  he  did  not  exercise  such  option,  then  all  the  terms  of  the 
contract  were  as  applicable  to  the  lesser  as  they  would  have 
been  to  the  greater  cargo ;  then  the  property  in  the  lesser 
74]  cargo  would  *have  passed  to  him  from  the  loading,  as 
much  as  would  have  the  property  in  the  larger  cargo. 

This  view  may  be  thus  tested :  Suppose  a  lesser  cargo 
shipped  and  dispatched,  and  drafts  representing  it  sent  for- 
ward, with  notice  that  the  cargo  was  not  a  full  cargo ;  aad 
suppose  that  thereupon  the  plaintiff  had  accepted  the  drafts 
or  otherwise  notifted  his  intention  to  consider  the  contract 
binding  for^tlie  lesser  cargo,  and  that,  after  such  notification, 
the  ship  had  been  lost, — is  it  not  clear  that  the  effect  of  the 
contract  would  have  been  the  same  as  if  a  full  car^o  had 
been  shipped  and  sent  forward?  and  that,  if  a  full  cargo 
would  have  been  at  the  plaintiff's  risk  on  the  voyage,  tne 
lesser  cargo  at  the  time  of  the  suggested  loss  would  have 
equally  been  at  his  risk?  Unless,  therefore,  the  plaintiff 
chose  to  disclaim  the  contract  on  the  ground  of  there  being 
a  short  shipment,  the  contract  would  have  had  the  same  ap- 
plication to  a  short  as  to  a  complete  shipment ;  or,  in  other 
words,  the  property  and  risk  in  the  short  shipment  would 
have  passed  to  the  plaintiff  just  in  the  same  manner  and  to 
the  same  extent  as  in  a  full  shipment. 

The  question,  then,  is,  whether  the  existence  of  such  an 
option  as  we  hold  the  plaintiff  to  have  had,  and  of  such 
only,  prevents  the  plaintiff,  if  he  decline  after  the  loss  to 
exercise  the  option,  from  insisting  successfully,  as  against 
the  defendants,  his  insurers,  that  he  had  an  insurable  in- 
terest in  the  rice  to  its  full  value.  We  are  of  opinion  that  it 
does  not. 

(»)  Law  Rep.,  1  C.  P.,  805,  at  p.  319.  («)  Law  Rep.,  7  Ex.,  98. 
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In  Sparkes  v.  Marshall  (*),  the  plaintiff,  the  assured,  had 
agreed  to  purchase  oats,  to  be  shipped  for  Portsmouth. 
Oats  were  shipped  for  Southampton  by  the  sellers,  and 
offered  to  the  plaintiff.  He  might  have  refused,  that  is  to 
say,  he  had  the  option  of  refusing,  the  oats  so  shipped  and 
so  offered;  but  tne  vendor  could  not,  it  was  held,  after 
having  appropriated  the  oats  which  were  to  be  shipped  for 
Portsmouth  to  the  plaintiffs  contract,  withdraw  such  ap- 
propriation without  the  plaintiff's  consent,  on  the  ground 
that  the  oats  were  shipped  for  Southampton.  The  plaintiff 
insisted,  until  after  the  loss  of  the  ship  was  suspected,  and, 
as  it  would  seem,  had  in  fact  occurred,  on  his  right  to  a  de- 
livery at  Portsmouth,  but  eventually  waived  that  objection, 
and  insisted,  as  against  the  ^defendants,  his  under-  [75 
writers,  that  the  property  in  the  cargo  shipped  for  South- 
ampton and  appropriated  to  him  by  the  vendors^  was  at  his 
option,  in  him.  This  contention  was  held  to  be  a  valid  one. 
**It  was  held,"  says  Mr.  Phillips,  "that  the  underwriters 
could  not  object  his  want  of  interest  because  the  oats  had 
not  been  shipped  to  the  place  designated ;  for,  he  had  a 
Tight  to  accepi  them  and  to  waive  any  objection  on  that  ac- 
co:unV\'  Phillips  on  Insurance,  §  180.  We,  therefore,  hold 
that  the  plaintiff  had,  in  the  present  case,  an  insurable  inter- 
est to  its  full  value  in  the  rice  on  board  the  Sunbeam  when 
she  was  lost,  on  the  ground  that  the  property  in  such  rice 
had  vested  in  him  before  tlie  loss.  We  think  that  the  plain- 
tiff had  an  option,  which  existed  at  the  time  of  the  loss,  of 
rejecting  the  rice  on  the  ground  that  a  full  cargo  had  not 
been  shipped.  But  we  are  of  opinion  that  the  plaintiff  was 
entitled,  as  against  the  defendant,  to  decline  to  exercise  that 
option,  and  to  insist  that  the  contract  of  purchase  and  sale 
was  fulfilled  by  the  loading  on  behalf  of  the  vendors  on 
board  the  Sunbeam  of  the  rice  which  was  on  board  when  the 
ship  foundered;  and  that,  consequently,  the  property  in 
BQch  rice  was  in  him,  the  plaintiff,  at  the  time  of  tlie  loss. 

We  are  farther  of  opinion  that,  even  if  the  property  in 
the  rice  did  not  legally  pass  to  the  plaintiff,  jei  he  had  an 
insurable  interest  in  it,  because  he  had  an  existing  contract 
with  regard  to  it  from  the  time  of  its  being  loaded  on  board, 
by  virtue  of  which  he  had  an  expectancy  of  beneiit  and 
advantage 'arising  out  of  or  depending  on  the  safe  arrival  of 
the  ric^. 

As  to  the  suggested  reduction  of  damages,  we  are  of 
opinion  that  the  policy  was  a  valued  policy,  the  valuation 
being  the  amount  of  the  proper  invoice  according  to  contract 

(')  2  Bing.  y.  C,  761. 
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between  the  plaintiff  and  his  vendors.  That  amount,  accord- 
ing to  the  course  of  dealing  between  the  plaintiff  and  liis 
vendors,  included  the  disputed  15  per  cent. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  plain- 
tiff was  entitled  to  succeed,  that  the  verdict  was  rightly  en- 
tered, and  that  the  rule  should  be  discharged. 

Hule  discharged. 

Attorneys  for  plaintiff :  Parker,  Watney  &  Co. 
Attorneys  for  defendant :    HollaTos^  Son  &  Coward. 


[Law  Reports,  10  Common  Pleas,  90.] 
Nov.  4,  1874. 

90]  *FowLER  V.  Lock. 

Cab  Proprietor  and  Driver — Bailment —  Warranty  of  Fitness  of  Horse  to  be  driven  in 

a  Cab. 

The  plaintiff,  a  cab-driver,  obtained  from  the  defendant,  a  cab-proprietor,  a  horse 
and  cab  upon  the  usual  terms,  viz.,  that  the  driver  on  bringing  them  back  at  the  end 
of  the  day  should  hand  over  to  the  proorietor  18a.,  retaining  for  himself  all  the  day's 
earnings  over  that  sum, — ^the  day's  fooa  for  the  horse  being  supplied  by  the  owner, 
and  the  latter  having  no  control  over  the  driver  after  leaving  the  yard.  The  horse 
with  which  the  plaintiff  was  furnished,  wliich  was  fresh  from  the  country  and  had 
never  before  been  harnessed  to  a  cab,  overturned  the  cab  and  injured  the  driver. 

In  answer  to  questions  put  to  them  by  the  judge,  the  jury  found  that  the  horse 
was  not  reasonably  fit  to  be  driven  in  a  cab ;  that  tlie  plaintiff  did  not  take  upon 
himself  the  risk  of  its  being  reasonably  fit  to  be  so  driven ;  that  the  defendant  did 
not  take  reasonable  precautions  to  supply  the  plaintiff  with  a  reasonably  fit  hone ; 
and  that  the  horse  and  cab  were  intrusted  to  the  plaintiff  as  bailee,  and  not  as 
servant. 

A  verdict  having  been  thereupon  entered  for  the  plaintiff, — 

The  court  refused  to  disturb  it. 

This  was  an  action  by  a  cab- driver  against  a  cab-pro- 
prietor to  recover  damages  for  injuries  sustained  by  the 
plaintiff  by  reason  of  his  having  been  supplied  with  an  un- 
tried and  vicious  horse. 

The  cause  was  first  tried  before  Byles,  J.,  at  the  sittings 
in  London  after  Michaelmas  Term,  1871,  when  a  verdict  was 
found  for  the  plaintiff  with  £50  damages.  In  the  ensuing 
term,  a  rule  nisi  was  obtained  to  enter  a  verdict  for  the  de- 
fendant on  the  ground  that  the  plaintiff  was  the  servant  of 
the  defendant^  and  not  a  bailee;  and  that,  if  a* bailee  for 
hire,  there  was  no  implied  promise  that  the  horse  was  rea- 
sonably fit  for  the  purpose  for  which  it  was  let ;  or  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight- 
of  evidence.  This  rule  was  argued  in  Easter  Term,  1872, 
when  the  verdict  was  upheld   by  Byles  and  Grove,   JJ., 
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(Willes,  J.,  dissenting),  on  the  ground  that  the  relation  be- 
tween the  defendant  and  the  plaintiJBf  was  not  that  of  master 
and  servant,  but  that  of  bailor  and  bailee,  and  consequently 
that  the  defendant  was  under  a  legal  obligation  to  f urnisri 
the  plaintiff  with  a  horse  that  was  reasonably  fit  to  be  driven 
in  a  cab :  see  Fowler  v.  Lock  (*). 

*The  defendant  appealed  against  this  decision,  and  [91 
the  Court  of  Error,  being  divided  in  opinion,  upon  the  im- 
perfect statement  before  them,  as  to  whether  the  horse  and 
cab  were  intrusted  to  the  plaintiff  as  servant  or  as  bailee, 
and  those  of  the  judges  who  inclined  to  the  latter  opinion 
not  being  satisfied  that  it  followed  necessarily  that  there 
was  a  warranty  that  the  horse  bailed  was  fit  for  the  purpose 
for  which  it  was  bailed,  and  that  it  might  be  that  the  plain- 
tiflf  took  upon  himself  the  risk  of  its  fitness,  awarded  a 
zenire  de  novo  ('). 

The  cause  again  came  on  for  trial  before  Denman,  J.,  at 
the  sittings  in  London  after  Trinity  Term  last.  The  facts 
proved  were  substantially  the  same  as  upon  the  former 
occasion.  The  learned  judge  left  the  following  questions  to 
the  jury : 

1 .  Was  the  horse  reasonably  fit  to  be  driven  in  a  Han- 
som cab  ? 

2.  Did  the  defendant  take  reasonable  precautions  to  sup- 
ply the  plaintiff  with  a  reasonably  fit  horse  upon  the 
occasion  in  question  ? 

3.  Did  the  plaintiff  take  upon  himself  the  risk  of  the  horse 
being  reasonably  fit  to  be  driven  in  a  cab  ? 

4.  At  the  time  of  the  accident,  did  the  plaintiff  take  the 
horse  and  cab  wrongfully,  or  were  they  intrusted  to  him  by 
the  defendant  \ 

6.  Were  the  horse  and  cab  intrusted  to  the  plaintiff  as 
bailee,  or  as  servant  ? 

The  jury  answered  the  first  three  questions  in  the  negative. 
In  answer  to  the  fourth,  they  found  that  the  cab  and  horse 
were  intrusted  to  the  plaintiff  by  the  defendant ;  and  in  an- 
swer to  the  fifth  they  found  that  they  were  intrusted  to  him 
as  bailee,  and  not  as  servant. 

Upon  these  findings  the  learned  judge  directed  a  verdict 
to  be  entered  for  the  plaintiff;  and  the  jury  assessed  the 
damages  at  £50. 

Francis  moved,  pursuant  to  leave,  to  enter  a  verdict  for 
the  defendant,  or  a  nonsuit,  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence. 

[Denman,  J.:    By  agreement  at  the  trial  the  findings  of 

0)  2  Eeg.  Rep ,  686.  (•)  Law  Rep.,  9  0.  P.,  751,  n. 
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the  jury  *were  not  to  prejudice  the  finding  of  the  court  [92 
as  to  the  relation  of  the  parties.] 
That  is  raised  as  a  question  of  law  for  the  court.     For  the 

¥urpose  of  this  motion  it  must  be  treated  as  a  misdirection. 
he  second  question  presented  an  immaterial  issue.  To  ren- 
der the  defendant  liable,  there  must  be  something  amounting 
to  knowledge  in  him  of  the  vicious  character  of  the  animal ; 
and  that  was  negatived  on  both  trials. 

Lord  Coleridge,  C.J.:  The  answer  of  the  jury  to  the 
second  question  virtually  amounts  to  a  finding  of  personal 
negligence  on  the  part  of  the  defendant ;  and,  as  there  was 
evidence  to  support  that  finding,  and  the  learned  judge  is 
not  dissatisfied  with  the  verdict,  there  will  be  no  rule. 

Keating,  J.:    The  second  finding  clearly  amounts  to  a 
finding  of  personal  negligence. 
Brett  and  Grove,  JJ.,  concurred. 

Rule  refused. 

Attorney  for  defendant :   W.  H.  Orchard. 


102] 
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^Stanley  v.  Dowdeswell. 

Affreement —  What  a  sufficient  Acceptance  of  an  Offer. 


The  agents  of  A.,  who  had  a  lease  of  premises  No.  22  Belgraye  Road,  to  dispose 
of,  wrote  to  B.  as  follows  : 

"We  have  been  requested  by  Mrs.  D.  to  find  her  a  lodffing-house  in  this  neighbor- 
hood ;  and  we  forward  for  your  approval  particulars  of  two  which  we  think  most 
likely  to  suit." 

Enclosed  were  particulars  of  two  houses,  one  of  which  was  No.  22  Belgrave  Road, 
the  terms  for  which  were  stated  to  be :  Premium,  250  guineas ;  rent,  £80  ;  and  cer- 
tain fixtures  and  planned  furniture  to  be  taken  at  a  valuation. 

B.  replied  as  follows :  "  I  have  decided  on  taking  No.  22  Belgrave  Road,  and  have 
spoken  to  my  agent,  Mr.  C,  of,  <fec.,  who  will  arrange  matters  with  you  if  you  will 
put  yourselves  in  communication  with  him.  I  leave  town  this  afternoon  ;  so,  if  you 
have  occasion  to  write  to  me,  please  address  to  Cirencester  :" 

Held,  that  these  two  letters  did  not  constitute  a  complete  agreement  binding  on 
the  defendant. 

The  declaration  stated  that  the  plaintiff  was  possessed  of 
the  lease  of  a  house  for  the  term  of  twenty-one  years  from 
the  26th  of  January,  1868 ;  and  that  it  was  agreed  between 
the  plaintiff  and  the  defendant  that  the  plaintiff  should 
grant  to  the  defendant  and  the  defendant  should  accept  from 
the  plaintiff  an  assignment  of  the  said  lease  for  the  residue 
then  unexpired  of  the  said  term  of  twenty-one  years,  for  the 
price  or  sum  of  £262  10^.  to  be  paid  by  the  defendant  to  the 
plaintiff,  and  upon  certain  other  terms  then  agreed  upon  be- 
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tween  them :  Averment,  that  all  conditions  were  fulfilled, 
and  all  things  happened,  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  have  the  said  agreement  performed  by 
the  defendant :  Breach,  that  the  defendant  refused  to  accept 
an  assignment  of  the  said  lease  from  the  plaintiff,  or  to  pay 
to  the  plaintiff  the  said  sum  of  £262 10^.,  whereby  the  plain- 
tiff was  put  to  great  loss  and  incurred  costs  and  expenses 
in  preparing  the  said  assignment  and  in  taking  and  pre- 
panng  another  house  for  the  occupation  of  himself  aind  fam- 
ily :   Claim,  £600. 

Pleas  denying  the  agreement  and  the  breach.  Issues 
thereon. 

At  the  trial  before  Grove,  J.,  at  the  second  sitting  at  West- 
minster in  this  Term,  it  appeared  that  the  plaintiff,  being 
possessed  of  the  lease  of  a  house,  No.  22  Belgrave  Road, 
and  wishing  to  *dispose  of  it,  placed  it  in  the  hands  [103 
ol  Messrs.  Davies  &  Francis,  house-agents,  to  whom  he  com- 
inunicated  the  terms  upon  which  he  was  willing  to  part  with 
it,  viz.,  a  premium  of  250  guineas,  certain  tenant's  fixtures, 
planned  furniture,  &c.,  to  be  taken  to  by  valuation  in  the 
nsnal  way,  and  rent  £80  per  annum. 

On  the  11th  of  November  last,  a  lady  calling  herself  Mrs. 
Dowdeswell  called  at  the  office  of  Messrs.  Davies  and  Fran- 
cis, and  obtained  an  order  to  view  the  premises,  upon  the 
back  of  which  the  terms  were  written,  viz.:  Premium,  £262 
10^.;  rent,  £80;  term,  about  sixteen  years.  At  the  lady's 
request,  Messrs.  Davies  &  Francis  wrote  to  the  defendant  at 
the  King's  Arms,  Cirencester,  a  letter  as  follows  : 

''13th  November,  1873. 
"Sir, — We  have  been  requested  by  Mrs.  Dowdeswell  to 
find  her  a  lodging-house  in  this  neighborhood ;  and  we  have 
much  pleasure  in  forwarding  for  your  approval  particulars 
[which  were  enclosed]  of  two  which  we  think  most  likely  to 
suit.  We  believe  it  is  her  intention  to  write  vou  by  same 
post,  expressing  her  views,  she  having  seen  botn. 

(Signed)  "Davies  &  Francis;" 
Shortly  afterwards,  at  an  interview  between  the  plaintiff 
and  the  defendant,  the  latter  remarked, — ''Let  me  see,  is 
it  pounds  or  guineas?"  to  which  the  plaintiff  replied, 
^'Guineas:  250  guineas;  the  pounds  for  myself,  the  shillings 
for  the  agents."  The  plaintiff  then  pointed  out  various  arti- 
cles which  the  defendant  would  have  to  take  to  at  a  valua- 
tion. On  the  14th  of  November  the  defendant  wrote  to 
Bavies  &  Francis,  as  follows  : 

"Gentlemen, — I  have  decided  on  taking  No.  22  Belgrave 
Road,  and  have  spoken  to  my  private  agent,  Mr.  W.  Cruick- 
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shank,  of  Cruickshank  Brothers,  29  Great  St.  Helens,  City, 
who  will  arrange  matters  with  you,  if  you  will  kindly  put 
yourselves  in  communication  with  him.  I  leave  town  this 
afternoon ;  so,  if  you  have  occasion  to  write  to  me,  please 
address,  as  before,  to  Cirencester. 

(Signed)     •  "J.  M.  Dowdeswell." 

The  consent  of  the  plain tilBPs  lessor  to  the  assignment  was 
104]  dulj^  *obtained,  and  a  draft  assignment  was  sent  hy 
the  plaintiff's  solicitors  to  the  defendant's  solicitors.  Bur^ 
after  much  negotiation,  the  defendant  retired  from  his  en- 
gagement. 

The  cause  was  tried  before  Grove,  J. ,  at  the  second  sitting 
at  Westminster  in  this  Term,  when  the  question  was,  whether 
the  two  letters  above  set  out  constituted  an  agreement  to 
take  the  premises.     The  plaintiff  contended  that  the  second 
letter,  as  explained  by  wnat  passed  at  the  subsequent  inter- 
view, sufficiently  referred  to  the  first  to  constitute  a  com- 
plete and  binding  contract.     The  defendant  contended  that, 
even  assuming  that  the  first  letter  was  incorporated  by  refer- 
ence in  the  second,  the  two  did  not  constitute  a  complete 
and  final  agreement,  inasmuch  as  there  remained  terms  to 
be  arranged  with  the  agent  to  whom  the  defendant  in  his 
letter  referred  the  plaintiff's  agents. 

The  learned  judge,  adopting  the  latter  view,  directed  a 
verdict  for  the  defendant,  reserving  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  £70,  agreed  damages,  if  the  court 
should  be  of  opinion  that  the  two  letters  constituted  a  com- 
plete and  binding  agreement. 

Day  J  Q.C;  {&rantham  with  him),  moved  accordingly: 
The  letters  set  out  were  the  only  letters  which  passed  between 
the  parties ;  and  the  second,  as  explained  by  the  conversa- 
tion at  the  interview  between  the  plaintiff  and  the  defendant, 
sufficiently  refers  to  the  first  to  make  the  two  a  complete 
agreement.  No  deviation  of  terms  was  ever  suggested; 
these  were  all  settled  ;  and  all  that  Mr.  Cruickshank  had  to 
do  was  to  see  that  the  matter  was  carried  out  according  to 
that  arrangement.  In  Morris  v.  Wilson  C)  it  was  held  that, 
when  a  memorandum  in  writing,  signed  by  the  party  to  be 
charged,  refers  to  another  document  in  writing,  it  may  be 
proved  by  parol  evidence  that  a  certain  document  is  the  one 
referred  to.  Vice-Chancellor  Wood,  in  giving  judgment, 
after  referring  to  and  distinguishing  Hodges  v.  uorsjall  (*), 
says :  "In  this  case  there  is  clearly  a  memorandum  in  writ- 
ing referred  to  by  the  memorandum  in  writing  signed  by  the 
party  to  be  charged  ;  and  the  only  objection  arises  out  of  the 

0)  6  Jut.  (N.S.),  168.  (»)  1  Russ.  &  M.,  116. 
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question  whether  the  former  memorandum  *can  be  [105 
identified.  The  case  of  STiortrede  v.  Cheek  Q  is  approved  of 
by  Sir  J.  Wigram  in  his  valuable  work  on  Evidence;  p.  127, 
in  which  he  came  to  the  conclusion  that  a  reference  to  an- 
other written  instrument  in  the  instrument  signed  by  the 
party  to  be  charged  is  sufficient.  In  that  case,  there  was  no 
reference  in  the  memorandum  to  show  what  the  note  was ; 
but,  during  the  argument,  and  also  in  the  judgment,  Parke, 
B.,  says:  'The  letter  refers  to  some  note  in  the  possession 
of  the  person  to  whom  the  letter  is  sent ;  if  it  turns  out  that 
there  is  only  one  note,  although  you  are  obliged  to  get  at 
that  byparol  evidence,  yet  the  case  is  not  within  the  stat- 
ute.' Here,  there  is  a  note  signed  by  the  party  to  be  charged, 
referring  to  a  list  If  you  find  that  there  is  produced  a 
thing  in  writing  which  is  a  list  of  furniture  at  ]N  o.  1  Ulster 
Terrace,  the  property  in  question,  and  there  is  no  suggestion 
of  any  other  instrument,  but,  on  the  contrary,  in  his  cross- 
examination,  the  defendant  says  he  meant  that  list,  then  the 
case  is  on  all-fours  with  Shortrede  v.  Cheek  (*),  and  the  list 
becomes  incorporated  with  the  agreement."  It  is  difficult 
to  discover  any  substantial  distinction  between  that  case  and 
the  present. 

[Brett,  J.:  The  letter  of  the  14th  of  November  is  not  a 
distinct  acceptance  of  the  plaintiff's  offer  upon  the  terms 
mentioned  in  the  letter  of  the  13th.] 

No*  other  terms  were  ever  suggested. 

[Brett,  J. :  But  the  plaintiBr  s  agents  are  referred  to  Mr. 
Cruickshank,  *' who  will  arrange  matters  with  you."  That 
looks  as  if  there  had  been  no  complete  and  definite  agree- 
ment] 

Having  agreed  to  take  the  premises  on  the  terms  proposed 
to  him,  tne  defendant  merely  refers  the  plaintiff' s  agents  to 
the  person  who  is  to  settle  the  details  witn  them,  such  as  the 
valuation  of  the  furniture  to  be  taken,  and  the  preparation 
of  the  necessary  conveyance. 

Lord  Coleridge,  C.  J. :  I  am  of  opinion  that  there  should 
be  no  rule.    The  verdict  passed  for  the  defendant  on  the 

f  round  that  there  was  no  sufficient  agreement  in  writing  to 
ind  him.  The  ^agreement  suggested  was  made  up  of  [106 
two  letters.  The  first  is  dated  the  13th  of  November,  1873, 
from  the  plaintiff's  agents  to  the  defendant,  and  was  as  fol- 
lows: *'We  have  been  requested  by  Mrs.  Dowdeswell  to 
find  her  a  lodging-house  in  this  neighborhood ;  and  we  for- 
ward for  your  approval  particulars  of  two  which  we  think 
most  likely  to  suit."     Enclosed  in  this  letter  were  particulars 

(»)  1  A.  A  e.,  57. 
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of  two  houses,  one  of  which  was  No.  22  Belgrave  Road,  the 
terms  for  which  were  stated  to  be,  premiara  250  guineas, 
rent  £80,  and  certain  fixtures"  and  planned  furniture  to  be 
taken  at  a  valuation.  On  the  14th  of  November  the  defen- 
dant wrote  to  the  plaintiffs  agents,  as  follows:  "I  have 
decided  on  taking  No.  22  Belgrave  Road,  and  have  spoken 
to  my  agent,  Mr.  Cruickshank,  who  will  arrange  matters 
with  yoUj  if  you  will  put  yourselves  in  communication  with 
him.  I  leave  town  this  afternoon  ;  so,  if  you  have  occasion 
to  write  to  me,  please  address,  as  before,  to  Cirencester." 

I  will  assume,  upon  the  authority  of  Vice-Chancellor 
Wood,  in  Morris  v.  Wilson  (*),  and  the  case  of  Shortrede  v. 
Cheek  ("),  that  there  is  a  sufficient  reference  in  the  second 
letter  to  a  former  memorandum  in  writing,  to  let  in  oral  evi- 
dence to  show  what  that  memorandum  was,  and  so  to  con- 
nect the  two  letters.  But  it  is  contended  by  Mr.  Day  that 
the  second  letter  amounts  to  such  an  assent  to  the  terms 
proposed  by  the  first  as  to  constitute  a  complete  and  bind- 
ing contract,  and  that  the  subsequent  reference  to  Mr. 
Cruickshank,  to  '* arrange  matters,"  does  not  detract  from 
that  absolute  acceptance  .of  the  terms  proposed.  We  must, 
however,  look  at  the  whole  letter  to  see  whether  or  not  the 
mind  of  the  defendant  was  assenting  to  all  the  terms  pro- 
posed. His  letter,  as  it  seems  to  me,  amounts  to  this, —  i  ou 
have  submitted  two  houses  for  my  approval ;  as  far  ag  con- 
cerns me,  I  prefer  No.  22  Belgrave  Koad  ;  my  agent  is  Mr. 
Cruickshank ;  go  and  see  him,  and  he  will  arrange  matters 
with  you, — that  is,  arrange  with  him  the  terms  on  which  I 
am  to  become  tenant  of  the  house:  if  you  cannot  agree, 
write  to  me  at  Cirencester.  If  that  be  the  fair  interpreta- 
tion of  the  defendant's  letter,  then  it  is  plain  that  his  mind 
never  was  at  one  with  the  mind  of  the  plaintiff,  and  that 
107]  there  was  no  sufficient  ^acceptance  of  the  offer  to  bind 
him.     The  whole  remained  in  fieri, 

Brett,  J.:  I  agree  with  my  Lord.  I  entertain  a  strong 
opinion  that  the  second  letter  does  not  sufficientlv  refer  to 
the  first  to  incorporate  all  the  terms  contained  therein  as 
those  upon  whicn  the  defendant  was  minded  to  contract. 
But  I  entirely  concur  with  my  Lord  that  the  proper  con- 
struction of  the  letter  is,  "I  decide  to  take  No.  22  Belgrave 
Road,  if  you  and  my  agent  Mr.  Cruickshank  can  agree  upon 
the  terms;  if  not,  write  to  me."  Therg  clearly  is  no  final 
agreement  shown  on  the  face  of  the  writings. 

Grove,  J. :  I  am  of  the  same  opinion.  The  words  of  the 
memorandum  in  Morris  v.  Wilson  (*)  were  much  stronger 

(»)  6  J:ir.  (N.S.),  168.  («)  1  A,  &  E.,  67. 


YoL  X]  MICHAELMAS  TERM,  XXXVHI  VICT.  275 

Glover  v.  Coleman.  1874 

than  those  used  here.  If  one  man  offers  to  let  a  house  or  to 
Bell  goods  to  another  uuon  certain  terms,  and  the  other 
writes  back,  I  agree  to  take  the  house  or  to  purchase  the 
goods  upon  those  terms,  that  amounts  to  a  complete  agree- 
ment. But  the  letters  here  admit  of  a  very  different  con- 
struction ;  and  I  must  confess  I  think  my  Lord's  reading  of 
the  second  letter  is  the  more  reasonable  one.  It  would  seem 
a  very  strong  thing  to  hold  the  defendant  bound,  where  he 
names  an  agent  who  is  to  ''arrange  matters"  on  his  behalf. 
There  clearly  was  no  binding  agreement  here. 

RvZe  refused. 

Attorneys  for  plaintiff :  Batty  &  Whitehouse. 


[Law  Reports,  10  Common  Pleas,  108.] 
Not.  21,  1874. 

*Glover  v.  Coleman.  [108 

Sasement — lAghl — Intemtption  not  s^ihmitUd  to   or  aeg^tteaced  in — Preseriptioti  Act, 

2  <fc  3  Wm,  4,  c.  71,  «.  8,  4,  6. 

The  twenty  jeartf  einoyment  which  under  s.  8  of  2  <&  8  Wm.  4,  c.  71,  gives  an 
absolute  and  indefeasible  right  to  the  access  of  light,  need  not  be  an  enjoyment  in 
fact  "  without  interruption "  .for  the  period  mentioned,  but  an  enjoyment  without 
9uch  an  interruption  as  is  contemplated  by  s.  4,  yk.,."an  interruption  submitted  to 
or  acquiesced  in  by  the  party  interrupted  for  one  year"  after  notice. 

And,  in  order  to  negative  submission  to  or  acquiescence  in  the  interruption,  it  is 
not  necessary  that  the  party  interrupted  shall  have  brought  an  action  or  suit,  or 
taken  any  active  steps  to  remove  the  obstruction :  it  is  enough  to  show  that  he  has 
in  a  reasonable  manner  communicated  to  the  party  causing  the  interruption  that  he 
does  not  really  submit  to  or  acquiesce  in  it. 

Where,  therefore,  the  plaintiff  had  for  more  than  twenty  years  enjoyed  the  access 
of  light  to  his  workshop,  through  a  window  against  which  the  defendant  had  about 
fourteen  months  before  action  brought  erected  a  permanent  building  which  obstructed 
it,  and  the  plaintiff  had  taken  no  active  measures  to  cause  the  obstruction  to  be 
removed,  but  had  several  times,  himself  or  by  his  tenant,  complained  of  and  pro- 
tested against  it : 

ffeldf  that  it  was  a  question  proper  to  be  left  to  the  jury  whether  or  not* there  had 
been  such  a  submission  to  or  acquiescence  in  the  interruption  of  the  enjoyment  as  to 
deprive  the  plaintiff  of  the  right  to  the  light. 

SembUy  that  the  same  sort  of  evidence  of  user  or  enjoyment  nefid  not  be  given  in 
the  case  of  a  light  as  in  the  case  of  a  claim  of  a  right  of  way. 

This  was  an  action  by  the  reversioner  for  the  obstruction 
of  light,  to  which  the  defendant  pleaded  a  denial  of  the 
plaintiff*  s  right  to  the  light. 

The  cause  was  tried  before  Lord  Coleridge,  C.  J.,  at  the 
last  Spring  Assizes  for  the  county  of  Stafford.  The  facts 
were  as  follows  :  The  plaintiff  was  the  owner  of  premises  at 
Stone  in  the  county  of  Stafford,  known  as  Glover's  Hotel, 
which  was  in  the  occupation  of  a  tenant  named  Morley. 
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In  the  yard  of  the  hotel  was  a  workshop  in  the,  occupation 
of  one  Nickling,  and  in  this  workshop  was  a  window  through 
which  the  tenant  had  enjoyed  the  access  of  light  and  air 
without  interruption  from  1845  or  1846,  down  to  the  year 
1872.     In  May,  1872,  the'  defendant,  who  was  the  owner  of 
the  adjoining  premises,  erected  a  shed  (a  permanent  woodea 
structure)  within  1  foot  7  inches  of  the  window  in  question, 
and  thereby  considerably  obstructed  it. 
109]     *As  soon  as  the  building  was  erected,  Nickling  com- 
plained of  the  obstruction  to  Morley,  and  the  latter  com- 
plained several  times  to  the  defendant's  son,  who  said  that 
nis  mother  had  a  perfect  right  to  build  there,  and  refused  to 
remove  the  obstruction.     Again,  in  December,  1872,  Nick- 
ling wrote  a  letter  of  complaint  on  the  subject  to  Morley, 
and  Morley,  on  the  3d  of  January,  1873,  wrote  to  the  plain- 
tiff, who  seemed  to  have  then  for  the  first  time  had  notice 
of  the  obstruction.     The  writ  in  this  action  was  issued  on 
the  3d  of  July,  1873. 

On  the  part  of  the  defendant  it  was  objected  that  there 
had  been  no  such  enjoyment  of  the  light  for  twenty  years 
next  before  the  commencement  of  the  action  as  to  satisfy 
the  terms  of  the  Prescription  Act,  2  &  3  Wm.  4,  c.  71,  and 
thai  the  interruption  had  been  submitted  to  or  acquiesced  in 
for  more  than  a  year, — the  shed  having  been  erected  in  May, 
1872,  and  no  action  brought  until  July,  1873. 

No  questions  were  left  to  the  jury ;  but  the  Lord  Chief 
Justice  directed  a' verdict  to  be  entered  for  the  plaiiltiflf, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit 
or  a  verdict  for  him  if  the  court  should  be  of  opinion  that 
there  was  no  evidence  of  enjoyment  of  light  and  air  through 
the  window  in  question  for  the  twenty  years  next  before  the 
commencement  of  the  action,  to  satisiy  the  act. 

Bosanquet^  in  Easter  Term  last,  obtained  a  rule  nisi 
accordingly.     He  cited  Gale  v.  Abbott  ('). 

June' 19.  H.  Matthews^  Q.C.,  and  H.  D,  Oreene^  showed 
cause :  The  material  sections  of  the  act  are  the  3d  and  4th. 
Sect.  3  enacts  that,  "  when  the  access  and  use  of  light  to  and 
for  any  dwelling-house,  workshop,  or  other  building,  shall 
have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  any  local  usage  or  cus- 
tom to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  bv  some  consent  or  agreement 
expressly  made  or  given  for  tfiat  purpose  by  deed  or  writ- 
ing."    And  s.  4  enacts  that  "each  of  the  respective  periods 

(1)  8  Jur.  (N.S),  98Y. 
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of  *years  hereinbefore  mentioned  [in  ss.  1,  2,  and  3]  [110 
shall  be  deemed  and  taken  to  be  the  period  next  before  some 
suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into 
question ;  and  that  no  act  or  other  matter  shall  be  deemed 
to  be  an  interruption,  within  the  meaning  of  this  statute,  un- 
less the  same  ^all  have  been  or  shall  be  submitted  to  or 
acquiesced  in  for  one  year  after  the  party  interrupted  shall 
have  had  or  'shall  have  notice  thereof  and  of  tne  person 
making  or  authorizing  the  same  to  be  made."  In  order  to 
prevent  the  interruption  from  working  a  suspension  or  de- 
struction of  the  twenty  years'  enjoyment,  it  is  not  necessary 
that  an  action  should  be  brought  or  that  active  steps  should 
.be  taken  to  abate  the  obstruction:  but  the  submission  or 
acquiescence  must  be  such  as  to  amount  to  an  acknowledg- 
ment that  the  interruption  is  rightful. 

[Grove,  J.:  According  to  Flighty,  Thomas  Q,  the  right 
is  acquired  by  an  enjoyment  for  a  period  somewnat  short  of 
twenty  years,  provided  there  has  not  been  an  interruption 
acquiesced  in  for  one  whole  year,  under  s.  4.  In  that  case 
there  was  an  enjoyment  for  nineteen  years  and  330  days, 
followed  by  an  interruption  (not  acquiesced  in)  for  35  days ; 
and  it  was  held  that  the  prescriptive  right  was  gained.] 

In  a  note  to  s.  4,  in  Gale  on  Easements,  4th  ed.  p.  160,  it 
is  said :  "A  plea  of  enjoyment  for  such  period  can  be  sup- 
ported only  by  evidence  coming  down  to  the  commencement 
of  the  suit :  Parker  v.  Mitchell  Q ;  see  also  Thomas  v. 
Flight  (■),  per. Lord  Cottenham, — 'The  cases  prove  this,  not 
only  that  it  is  good  to  lay  the  right  twenty  years  before 
the  commencement  of  the  suit,  but  that  it  is  bad  if  it  is  not 
so  laid ;  it  is  bad  if  it  is  laid  next  before  the  injury  com- 
plained of :'  see  Wright  v.  Williams  (') ;  Richards  v.  Fry  C) ; 
Ward  V.  Robins  ^•),  ace.  And,  in  order  to  support  the  plea 
of  enjoyment  during  the  period,  actual  user  must  be  proved 
in  the  first  and  in  the  last  years  of  the  period  relied,  upon. 
Parker  v.  Mitchell  (")  shows  that  actual  user  during  the 
last  year,  *and  Bailey  v.  Appleyard  (')  and  Carr  v.  [Ill 
Foswr  (")  that  actual  user  during  the  first  year  must  be 
proved:  and  the  same  points  were  recognized  in  Lowe  v. 
Varpenter  (*),  where  it  was  also  suggested  by  Parke,  B., 
that  an  act  of  user  in  every  year  of  the  period  should  be 

(»)  11  A.  A  E.,  688;  affirmed  in  error,  (»)  7  A.  A  E.,  698. 

8  CI.  A  F.,  231.  («)  16  M.  A  W.,  237.  242. 

(«)  11  A  A  E.,  788.        ^  n  8  A.  A  E.,  161.  778,  n. 

(S)  8  a.  A  F.,  at  p.  242.'  («)  3  Q.  B.,  681. 

(*)  1  M.  A  W.,  77.  (•)  6  Ex.,  826 ;  20  L.  J.  (Ex.),  874. 
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Bhown  to  have  taken  place,  although  that  opinion  is  opposed 
to  the  suggestion  of  the  court  in  tlarr  v.  Foster  (*),  that,  as 
to  the  intermediate  period,  it  would  not  be  necessary  to  show 
an  act  of  user  in  each  and  every  year  intervening  between 
the  first  and  last,  and  that  more  general  evidence  of  user 
would  suffice"  (").  And  see  the  judgment  of  Willes,  J.,  in 
Cooper  V.  Hvhhock  (*).  Under  s.  3  the  right  is  indefeasible 
where  it  has  been  enjoyed  for  twenty  years  without  inter- 
ruption. 

[Grove,  J.,  referred  to  Eaton  v.  Swansea  Waterworks 
Co,  (*),  which  was  a  claim  of  a  right  to  the  flow  of  the  water.] 

Section  4  is  in  aid  of  the  dominant  tenement.  Lowe  v. 
Carpenter  (*),  which  will  be  relied  on  for  the  defendant,  is 
an  authority  against  the  plaintiff  so  far  as  affirmative  ease- 
ments go.  But  here  actual  enjoyment  is  shown  up  to  the 
last,  though  interruj)ted.  There  was  no  submission  to  or 
acquiescence  in  the  interruption  for  one  year  after  notice. 
The  iirst  notice  which  the  plaintiff  received  of  the  interrup- 
tion of  the  enjoyment  of  the  light  was  by  the  letter  of  the 
8d  of  January,  1873.  It  may  be  that  Nickling,  the  tenant, 
had  lost  his  right  to  complain;  but  the  plaintiff  clearly 
has  not. 

[Brett,  J.:  Who  is  the  party  whose  enjoyment  was  inter- 
rupted ?] 

Both  the  plaintiff  and  Nickling ;  the  former  in  the  value 
of  his  reversion,  the  latter  in  his  occupation. 

The  proposition  contended  for  on  the  part  of  the  defen- 
dant is,  that  no  resistance  short  of  bringing  an  action  or 
abating  the  obstruction  will  save  the  right.  Bennison  v. 
Cartwrighti^\  however,  shows  that  something  far  short  of 
112]  the  bringingan  action  or  *the  removal  of  the  obstruc- 
tion will  do  ;  and  that  it  is  for  the  jury  to  say  whether  there 
has  been  such  an  amount  of  resistance  or  remonstrance 
against  the  usurpation  as  to  amount  to  non- submission  or 
non-acquiescence.  The  judgment  of  Vice-Chancellor  Kin- 
dersley  in  Gale  v.  Abbot  Q^  again,  shows  that  the  question 
whether  or  not  there  has  been  submission  to  or  acquiescence 
in  the  interruption  is  for  the  jury;  and,  according  to  the 
reservation  here,  the  verdict  must  stand  unless  the  court  is 
satisfied  that  there  was  no  reasonable  evidence  of  non-sub- 
mission or  non-acquiescence  on  the  part  of  the  plaintiff. 

Bosanquet^  in  support  of  the  rule :  if  the  question  depended 

0)  8  a  B.,  681.  (*)  17  a  B.,  267;  20  L.  J.  (Q.B.),  482. 

(*)  The  claim  in  Carr  v.  FmIw,  8  Q.  B.,  (*)  6  Ex,,  825 ;  20  L.  J.  (Ex.),  874. 

681,  was  of  a  right  of  common;  \i\.  Lowhy.  {^)  6  B.  <&  S^,  1 ;  83  L.  J.  (Q.B.),  187. 

CM-penler,  6  Ex.,  826,  it  was  a  right  of  way.  (')  8  J  ur.  (N.  S. ),  987. 

(»)  12  C.  B.(N.S.),456;  81  L.J.(C.P.),828. 
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upon  s.  3  alone,  it  may  be  conceded  that  the  defendant 
would  be  out  of  court.  But,  taking  that  section  in  conjunc- 
tion with  8.  4,  the  period  required  for  the  acquisition  oi  the 
right^is,  the  full  period  of  twenty  years  next  before  action 
brought, — that  is,  5om6  action :  (Jooper^,  Ilubbuck{^\  The 
question  is  not  whether  the  easement  once  gained  has  been 
lost  or.  abandoned ;  but  whether  it  has  ever  been  gained. 
The  main  object  of  the  statute  was  to  confine  the  evidence 
and  the  attention  of  the  court  to  a  given  limit  of  time  next 
before  the  commencement  of  an  action. 

[Grove,  J.:    An  unsuccessful  action  or  suit  might  be 
enough.] 

Be  it  so.  Flight  v.  Thomas  ("),  which  is  not  authoritv, 
but  has  now  become  dogma,  seems  to  go  that  length.  The 
first  case  in  which  it  is  distinctly  laid  down  that  enjoyment 
for  the  period  mentioned  in  s.  3  gives  only  an  inchoate  right, 
is  Ward  v.  Jiobins{*),  where  rarke,  B.,  says:  ''Such  en- 
joyment^ in  order  to  give  a  right  under  that  statute,  must  be 
made  up  to  the  time  of  the  commencement  of  the  suit^  not 
up  to  the  time  of  the  act  complained  of ;  and,  consequently, 
an  "enjoyment  for  twenty  years  or  more  before  that  act  gives 
only  what  may  be  termed  an  inchoate  title,  which  may 
become  completed  or  not  by  an  enjoyment  subsequent,  ac- 
cording as  that  enjoyment  is  or  is  not  continued  to  the  com- 
mencement of  the  suit.  This  apparent  absurdity  arising 
from  a  strict  construction  of  the  act,  has  already  been  fully 
considered  *by  this  court  in  the  case  of  Wright  y.  [113 
Williams  (*),  and  the  literal  interpretation  adhered  to,  the 
court  intimating  iXs  opinion  that  the  mischief  of  such  a  con- 
struction was  rather  apparent  than  real ;  and  the  decision 
in  that  case  was  fully  approved  of  and  acted  upon  by  the 
Court  of  Queen's  Bench  m  the  case  of  Richards  v.  Fry''*  Q. 

[Brett,  J. :  This  point  does  not  arise  if  there  was  evi- 
dence of  non-acquiescence  in  the  interruption  of  the  enjoy- 
ment. In  that  case,  the  question  should  have  been  left  to 
the  jury ;  and  the  defendant  cannot  have  a  verdict  entered 
for  him.] 

In  the  case  of  light,  it  is  difficult  to  say  that  there  has 
been  enjoymept,  if  there  has  been  an  obstruction.  To  sus- 
tain the  prescriptive  claim,  there  must  be  enjoyment  in  fact 
for  twenty  years  before  action.  An  interruption,  though 
for  less  than  a  year,  prevents  the  actual  enjoyment.     Sec- 

(")  12  C.  B.  (N.S.),«6;  81  L.  J.  (C.P.),  (*)  16  M.  A  W.,  237,  242. 

823.  (*)  1  M.  A  W.,  77. 

(*)  11  Ad.  A  E.,  688-  in  error,  8  Q.  A  (*)  7  A.  A  E.,  608. 
F.,231. 
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tion  6  has  some  bearing  on  this  question :  it  enacts  that,  "in 
the  several  cases  mentioned  in  and  provided  for  by  this  act, 
no  presumption  shall  be  allowed  or  made  in  favor  or  sup- 
port of  any  claim,  upon  proof  of  the  exercise  or  enjoyment 
of  the  right  or  matter  claimed  for  any  less  period  of  time 
or  number  of  years  than  for  any  such  period  or  num- 
ber mentioned  in  this  act  as  maj  be  applicable  to  the  case 
and  to  the  nature  of  the  claim"  (*).  The  '*  party  inter- 
rupted" means  the  person  who  is  obstructed  in  the  enjoy- 
ment of  the  liffht.  Here,  Nickling  had  held  the  workshop 
during  the  wliole  time  the  window  in  question  was  in 
existence.  Glover,  the  present  plaintiff,  is  not  the  ''party 
interrupted;"  he  is  mereljr  setting  up  a  right  through 
his  tenant.  It  is  enough  if  the  person  in  actual  enjoy- 
ment of  the  light  has  been  obstructed  or  interrupted. 
In  Parker  v.  Mitchell  {*\  a  plea  of  forty  or  twenty  years 
user  (of  a  way)  under  tne  statute,  was  held  not  to  be  sup- 
ported by  proof  of  user  from^  a  period  of  fifty  years  before 
the  commencement  of  the  action  down  to  within  four  years 
of  it ;  and  that,  if  the  evidence  go  no  further,  there  is  no 
case  for  the  jury.  In  the  course  of  the  argument.  Lord  Den- 
man,  C.J.,  asKs("):  "How  can  you  say  that  you  have 
114]  proved  *an  enjoyment  for  the  forty  years?  Would 
it  be  enough  to  prove  that  vou  had  the  user  so  late  down  as 
thirty-nine  years  ago,  without  proof  of  user  since  then!" 
So.  in  Lowe  v.  Carpenter  (*),  which  was  also  a  claim  of  a 
right  of  way,  a  plea  of  forty  years'  prescriptive  right  of  way 
was  held  not  to  be  supported  by  proof  of  user  for  forty 
years  and  upwards  before  the  commencement  of  the  action, 
to  within  fourteen  months  of  it ;  and  that  some  act  of  user 
must  be  shown  to  have  been  exercised  in  the  year  in  which 
the  action  is  brought ;  and  Parke,  B.,  threw  out  an  intima- 
tion that  some  act  of  user  ought  to  be  shown  to  have  been 
exercised  at  least  once  a  year. 

[Brett,  J. :  That  suggestion  seems  to  be  confined  to  the 
case  of  a  right  of  way.  J 

There  must  be  actual  enjoyment  for  twenty  years  next 
before  the  commencement  oi  an  action,  and  no  interruption 
submitted  to  or  acquiesced  in  for  one  year. 

[Brett,  J.:  There  had  had  been  actual  enjoyment  of  the 
easement  for  more  than  twenty  years,  and  an  actual  obstruc- 
tion or  interruption  for  more  than  a  year,  the  plaintiff  or  his 
tenant  protesting  against  it  during  all  that  time.] 

(1)  See  BrigfU  v.  Walker,  1  C.  M.  A  R.,        (»)  11  A.  A  E.,  at  p.  790. 
211,  222.  {*)  6  Ex.   825;  20  L.  J.  (Ex.),  874. 

O  11  A.  A  E.,  788. 
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And  nothing  more  done.  The  question  is  whether  merely 
protesting  against  or  complaining  of  an  interruption,  with- 
out taking  any  steps  to  assert  the  right,  or  to  abate  the  ob- 
stmction,  is  enougn  to  show  non-acquiescence.  It  may  be 
that  it  is  not  necessary  actually  to  commence  an  action  or 
suit.  Non-acquiescence  may  possibly  be  shown  by  some- 
thing short  of  that.  But  it  must  be  something  tangible,  and 
not  a  mere  grumbling  complaint ;  it  must  be  a. substantial  as- 
sertion of  a  right  to  the  enjoyment  of  the  light  or  other  ease- 
ment,— some  act  for  which  an  action  might  be  brought  by  the 
adverse  party  to  try  the  right.  Bennison  v.  Carzwright  (^) 
does  not  touch  this  point :  there,  the  wall  which  obstructed 
the  way  had  been  knocked  down  the  day  before  the  issuing 
of  the  writ. 

[Geove,  J.:  Blackburn,  J.,  put  it  rather  on  the  ground- 
that  negotiations  were  going  on :  and  the  other  judges  seem 
to  adopt  the  same  view.] 

Odle  V.  Al>bot{^)  is  precisely  in  point.  There  an  ob-  [115 
struction  to  a  light  had  existed  more-than  twelve  months ; 
but  a  promise  had  been  given  to*  remove  the  obstruction,  and 
twelve  months  had  not  elapsed  from  the  date  of  that  prom- 
ise before  proceedings  were  taken ;  and  the  judgment  of 
Kindersley,  V.C.,  shows,  that,  but  for  that  circumstance, 
he  would  have  held  that  the  right  to  the  light  had  not  been 
gained. 

Brett,  J. :  On  the  trial  of  this  case  before  the  Lord  Chief 
Justice  certain  evidence  was  given,  and  his  Lordship  directed 
that  a  verdict  should  be  entered  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  enter  a  nonsuit  or  a  verdict  for 
him,  if  the  court  should  be  of  opinion  that  the  Lord  Chief 
Justice  ought  to  have  directed  a  nonsuit  or  a  verdict  for  the 
defendant.  Upon  such  a  state  of  things,  there  is  an  agree- 
ment by  the  counsel  for  the  defendant  th&t,  if  there  was  evi- 
dence on  which  a  juir  might  have  found  for  the  plaintiff, 
the  verdict  must  stand  as  entered  ;  and,  after  such  an  agree- 
ment, he  must  satisfy  the  court  that  there  was  no  evidence 
upon  which  a  verdict  could  properly  be  found  for  the 
piaintiflF,  and  that  the  facts  were  such  that  the  judge 
ought  to  have  directed  a  nonsuit  or  a  verdict  for  the  de- 
fendant. 

Now,  the  question  arose  with  regard  to  the  enjoyment  of  a 
certain  easement,  and  to  the  interruption  of  that  enjoyment 
within  2  &  3  Wra.  4,  c.  71.  On  the  part  of  the  plaintiff  it 
was  said  that  he  had  enjoyed  the  access  of  light  through  a 
certain  window  for  twenty  years,  and  that,  according  to  the 

(«)  5  B.  A  S.,  1 ;  83  L.  J.  (Q.B.).  187.  («)  8  Jur.  (N.S.),  987. 
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proper  construction  of  the  statute,  he  had  in  contemplation 
of  law  enjoyed  it  for  the  twenty  years  next  before  the  com- 
mencement of  the  action.  On  the  part  of  the  defendant,  it 
was  admitted  that  the  plaintiflE  had  enjoyed  the  access  of 
light  through  the  window  in  question  for  twenty  years  ;  but 
it  was  said,  first  of  all,  that  he  had  not  enjoyed  it  for  the 
last  twenty  years  previous  to  the  bringing  of  tne  action,  and, 
secondly,  that  there  had  been  an  interruption  of  his  en- 
joyment for  more  than  a  year  immediately  preceding  the 
commencement  of  the  action,  submitted  to  or  acquiesced  in 
by  him. 

Upon  the  first  point  taken  on  the  part  of  the  defendant, 
116]  Mr.  *Bosanquet  contended  that  there  was  no  enjoy- 
ment in  fact  of  the  access  of  light  for  the  twenty  years  be- 
fore the  commencement  of  the  action,  because,  he  said,  such 
enjoyment  had  been  prevented.  He  says  that,  if  such  pre- 
vention in  fact  is  not  fatal  to  the  claim  of  right,  there  is  an 
absurdity  in  the  statute ;  for  that  it  provides  that  there  is  to 
be  an  actual  enjoyment  for  the  twenty  years  next  preceding 
the  commencement  of  a  suit,  and  although  in  another  part 
it  speaks  of  an  interruption  and  says  that  that  interruption 
under  certain  circumstances  shall  not  be  counted  as  an  in- 
terruption, still,  he  says,  if  in  fact  there  is  a  prevention  of 
an  enjoyment,  it  is  inconsistent,  if  not  absurd,  to  say  that 
there  has  been  an  enjoyment  for  the  twenty  years  preceding 
the  action.  Tiiat  is,  in  other  words,  to  put  forward  again 
the  diflSculty  of  the  construction  of  the  act  which  was  urged 
in  Flight  v.  Thomas  (*).  Now,  the  judges  who  decided  tnat 
case,  and  those  who  have  considered  it  and  commented  upon 
it  have  all  agreed  that  there  is  a  peculiarity  about  the  act 
which  amounts  almost  to  an  inconsistency,  and  which  oiav 
by  critical  persons  be  considered  an  absurdity ;  still  they  all 
say  that,  upon  the'  true  construction  of  the  act,  that  pecu- 
liarity does  arise  and  must  be  dealt  with.  Where  the  state 
of  things  for  twenty  years  before  action  has  been  as  if  there 
had  been  no  interruption,  because,  by  the  4th  section  of  the 
act,  that  which  has  been  an  interruption  in  fact  is  to  be  con- 
sidered in  point  of  law  as  not  an  interruption,  it  is  said  that 
then  there  is  an  actual  enjoyment  in  contemplation  of  law, 
although  there  has  been  no  actual  enjoyment  in  point  of 
fact,  upon  this  point,  Mr.  Bosanquet  also  relies  upon  the 
case  of  Lowe  v.  Carpenter  {'),  and  says  that,  although  there 
has  been  no  interruption  at  all,  yet,  ii  there  has  been  a  ces- 
sation of  enjoyment  for  more  than  a  year,  there  has  been  no 
actual  enjoyment  of  the  right  for  the  twenty  years  next  pre- 

0)  11  A.  A  E.,  688;.  8  Cl.  A  F.,  281.  («)  6  Ex.,  825  ;  20  L.  J.  (Ex.),  374. 
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ceding  the  action.  But  the  easement  which  was  in  qaestion 
in  that  case  was  of  a  different  kind  from  that  in  the  present 
case.  It  was  the  case  of  a  right  of  way.  The  mode  of  en- 
joyment of  such  an  easement  is  by  the  person  who  claims  it 
doing  particular  acts  which  he  may  do  or  abstain  from  do- 
ing at  nis  own  will  and  pleasure ;  and,  although  there  was 
no  actual  interruption  of  liis  *right  to  do  that,  yet,  for  [117 
more  than  a  year  before  the  commencement  of  the  action, 
the  plaintiff  had  abstained  from  the  exercise  of  his  right. 
If  so,  he  did  not  actually  enjov  it :  and  that  is  all  that  that 
case  amounts  to.  Applying  that  to  the  enjoyment  of  light 
and  air  through  a  window,  it  would  be  an  autnority  for  this, 
that,  if  a  party  who  has  enjoyed  such  an  easement,  say,  for 
eighteen  years,  chooses  to  brick  up  the  window  for  more 
than  a  year  during  the  twenty  yeai^s  preceding  the  com- 
mencement of  an  action,  although  there  would  have  been  no 
hostile  interruption  of  his  enjoyment  by  anybody  else,  there 
would  have  been  a  non-enjoyment,  an  interruption  of  the 
enjoyment,  by  his  own  act,  which  might  deprive  him  of  the 
right  (').  The  doctrine  of  Lowe  v.  Carpenter  {*)  would  prob- 
ably be  applicable  to  such  a  case  as  thafc.  But  Mr.  Bosan- 
quet  has  nimself  said  that  the  enjoyment  of  this  easement 
of  the  access  of  light  and  air  does  not  depend  upon  the  act 
from  day  to  day  of  the  person  having  tne  right  to  the  en- 

{'oyment.  He  need  not  look  out  of  the  window.  That  which 
le  claims  is,  the  free  passage  of  the  light  and  air  through 
the  window  into  his  house,  which  does  not  depend  upon  any 
act  of  his,  as  long  as  the  window  remains  unobstructed. 
Here  the  window  did  remain  open  for  twenty  years ;  and  it 
remained  open  down  to  the  time  of  action  brought.  It  had 
been  open  for  more  than  twenty  years ;  and  it  was  open 
during  the  twenty  years  immediately  preceding  the  action. 
The  light  and  air,  therefore,  would  have  had  access  through 
this  window  down  to  the  time  of  action  brought,  but  for  the 
interriiption.  Now,  that  interruption  was  not  the  act  of  the 
plaintin,  but  was  the  act  of  the  defendant. 

Then  comes  the  question,  what  is  the  true  significance  of 
that  interruption.  In  point  of  fact,  the  actual  interruption 
had  existed  for  more  than  a  year  preceding  the  commence- 
ment of  the  action. .  But  the  plaintiff  (or  his  tenant)  had 
protested  against  the  interruption,  on  more  than  one  occa- 
sion, to  the  person  who  caused  it.  He  had  not  merely  ex- 
pressed discontent  to  those  who  were  about  him,  but  to  the 
person  who  erected  the  obstruction ;  and  this  expression  of 

(*)  See  Lawreiiee  v.  Ohee^  3  Camp.,  614;  Moore  v.  Rawaon,  8  B.  A  C,  352. 
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discontent  is  described  to  have  gone  to  the  extent  of  protest- 
ing against  what  she  was  doing.  It  is  true,  the  plaintiff  had 
taken  no  steps  to  abate  the  obstruction.  It  is  true  that  he 
118]  had  brought  no  *acti6n:  but  then  we  must  consider 
what  was  the  kind  of  interruption.  It  was  not  by  merely 
putting  boards  before  the  window,  or  anything  which  might 
easily  be  got  rid  of.  It  was  an  interruption  by  erecting  a 
shed  or  building  in  front  of  the  window.  Under  these  cir- 
cumstances, the  question  is  whether  within  the  true  inter- 
pretation of  s.  4  of  the  statute  there  was  evidence  which  was 
proper  to  be  left  to  the  jury  that  the  plaintiff  had  not  sub- 
mitted to  or  acquiesced  in  the  interruption  for  one  year. 
The  interruption  had  actually  existed  for  more  than  a  year : 
therefore  the  question  comes  to  be  whether  there  was  evi- 
dence which  might  properly  be  left  to  the  jury,  and  from 
which  the  jury  might  reasonably  find,  that  the  plaintiff  had 
not  submitted  to  or  acquiesced  in  the  interruption  within 
the  true  interpretation  oi  the  statute.  On  the  jjart  of  the 
plaintiff  it  was  submitted  that,  upon  the  facts  which  were  in 
evidence,  and  not  contradicted,  there  was  enough  to  warrant 
the  j  ury  in  inferring  that  he  had  neither  submitted  to  nor 
acquiesced  in  the  interruption  of  his  right.  Mr.  Bosanquet, 
for  the  defendant,  contended  that  there  was  nothing  to  leave 
to  the  jury, — that,  in  order  to  negative  such  submission  or 
acc[uiescence,  the  plaintiff  must  have  dote  some  act  for  the 
doing  of  which  the  defendant  might  have  had  a  right  of  ac- 
tion against  him.  Now,  that  depends  in  a  great  measure 
upon  the  true  construction  of  the  words  of  s.  4.  The  words 
are,  that  ''no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption,  within  the  meaning  of  this  statute,  unless  the 
same  shall  have  been  or  shall  be  submitted  to  or  acquiesced 
in  for  one  year  after  the  party  interrupted  shall  have  had 
or  shall  have  notice  thereof  and  of  the  person  making  or  au- 
thorizing the  same  to  be  made."  That  phraseology  assumes 
that  there  has  been  an  interruption  in  lact,  but  says  that  it 
shall  not  be  deemed  in  point  of  law  an  interruption,  unless 
the  same  shall  have  been  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  notice 
thereof.  Mr.  Bosanquet  seemed  to  admit  that  the  judge 
was  not  bound  to  tell  the  jury  that  the  plaintiff  acquiesced 
in  the  interruption  here :  but  he  said  that  he  had  submitted 
to  it.  That  depends  upon  what  is  the  true  construction  of 
the  phrase  ''submitted  to."  Inasmuch  as  the  framers  of 
the  act  have  not  used  the  words  "unopposed"  or  "agreed 
119]  to,"  but  have  used  words  *which  are  intermediate  be- 
tween a  positive  or  active  opposition  or  an  active  agreement, 
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the  proper  construction  of  the  section  seems  to  me  to  be 
this :  Acquiescence,  according  to  my  view,  would  mean,  not 
an  active  airreement;,  but  what  may  be  called  a  tacit,  a  silent 
agreement,-a  submission  to  a  thing  by  one  who  is  satisfied 
to  submit.  The  question  for  the  jury,  therefore,  upon  a 
suggested  acquiescence,  would  be,  whether  the  plaintiff,  al- 
though he  has  not  specifically  agreed  that  the  thing  should 
be  done,  has  submitted  to  it,  and  has  been  satisfied  to  sub- 
mit. Now,  "opposition,"  on  the  other  hand,  I  should  say 
would  mean  dissent  or  dissatisfaction  manifested  by  some 
act  of  opposition.  "  Submitted  to,"  in  this  part  of  the  sec- 
tion, seems  to  me  to  be  something  intermediate  between  a 
submission  by  one  satisfied  to  submit  and  a  dissatisfaction 
manifested  by  some  act  of  opposition.  It  seems  to  me  that 
what  it  means  is  this, — submission  without  satisfaction  and 
without  any  direct  act  of  opposition,  and  although  discon- 
tent be  made  apparent  by  some  expression  or  some  act.  If 
that  be  so,  the  question  for  the  jury  would  be  this, — Al- 
though it  be  clear  that  the  plaintiff  did. not  submit  to  the 
interruption,  being  satisfied  to  submit,  nevertheless,  did  he 
submit,  though  with  discontent,  and  though  it  was  made 
apparent?  This  would  render  necessary  an  inquiry  into 
the  state  of  mind  of  the  person  who  is  said  to  have  submit- 
ted, and  whether  his  state  of  mind  was  made  apparent  by 
either  expressions  or  acts:  Here,  we  have  the  fact  of  the 
interruption  existing,  and  of  the  plaintiff  not  doing  anything 
which  amounts  to  active  resistance.  We  have  strong  inti- 
mations by  him,  not  merely  to  persons  about  him,  but  to 
the  person  who  caused  the  interruption,  that  he  was  not 
satisfied  to  submit  to  it, — complaints  made  more  than  once, 
and  made  in  such  a  manner  as  to  be  described  by  witnesses 
as  amounting  to  protests.  We  have  the  fact  that  the  inter- 
ruption was  caused  by  the  erection  of  a  somewhat  solid  edi- 
fice, the  fact  that  he  did  not  knock  it  down  the  jury  might 
fairly  say  was  not  evidence  that  the  plaintiff  acquiesced  in 
or  submitted  to  what  the  defendant  was  doing.  Now,  these 
protests,  coupled  with  the  fact  of  the  substantiality  of  the 
building  put  up  by  the  defendant,  and  taking  into  account 
that  all  took  place  within  the  space  of  a  little  more  than  a . 
year,  and  giving  consideration  also  to  what  was  the  condi- 
tion in  life  of  the  plaintiff  and  to  the  fact  that  an  action  was 
commenced  immediately  after  the  year,  seem  to  *me  [120 
all  together  to  amount  to  facts  upon  which  a  jury  might 
properly  say  that  the  plaintiff  did  not  acquiesce  in  the  inter- 
ruption of  his  right,  in  the  sense  I  have  suggested  ;  and  that, 
altnough  he  did  not  more  actively  oppose  it,  and  although 
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in  one  sense  he  submitted,  yet  that  he  submitted  without 
satisfaction,  and  with  discontent  in  his  mind  which  he. made 
apparent  to  the  defendant  by  acts  or  sayings  which  were  a 
reasonable  mode  of  expressing  his  discontent,  under  the  cir- 
cumstances in  which  he  was  placed.  I  am  of  opinion  that 
there  was  evidence  upon  which  the  jury  might  reasonably 
find  that  the  plaintiff  did  not  acquiesce,  and  that  thev  might 
reasonably  find  that  he  did  not  submit,  because,  although 
in  one  sense  he  submitted,  yet  he  had  discontent  in  his  mind, 
and  having  expressed  his  dissent  to  the  person  who  had 
caused  the  interruption  in  a  way  which  showed  that  he  did 
not  intend  to  submit.  I  therefore  think  there  was  evidence 
upon  which  the  jury  might  find  that  there  was  an  interrup- 
tion in  fact  of  the  plaintiffs  enjoyment  of  the  light,  but  that, 
although  that  interruption  had  existed  for  a  vear,  it  had 
neither  been  acquiesced  in  nor  submitted  to  by  the  plaintiff ; 
that,  under  these  circumstances,  the  right,  which  but  for 
this  interruption  would  have  existed  for  the  full  period  of 
twenty  years  next  before  action  brought,  was  not  interfered 
with ;  and  consequently  that  the  verdict  was  properly  en- 
tered for  the  plaintiff  at  the  trial,  aijd  that  this  rule,  accord- 
ing to  the  terms  of  the  reservation,  must  be  discharged. 

Grove,  J.:  I  am  of  the  same  opinion.  The  first  branch  of 
Mr.  Bosanquet's  argument  was, — and  I  wish  to  put  it  as 
clearly  as  I  can,  and  in  the  most  forcible  way, — that,  as  the 
statute  says  that,  when  the  access  of  light  shall  have  been 
actually  enjoyed  for  the  full  period  of  twenty  years  without 
interruption,  the  right  shall  be  deemed  absolute  and  inde- 
feasible, in  order  to  acquire  such  right  there  must  have  been 
an  enjoyment  in  point  of  fact  for  the  period  named ;  and 
here,  he  says,  there  was  no  enjoyment  in  fact  for  a  year, 
and  consequently  that  the  plaintiff  cannot  be  said  to  have 
*' actually  enjoyed"  the  light  for  the  full  period  of  twenty 
years.  Wow,  it  seems  to  me,  that,  upon  that  point.  Flight 
V.  ThoTnasi^)  is  a  direct  authority  against  him.  In  that 
121]  case  there  undoubtedly  *was  no  enjoyment  in  fact  for 
the  f  uU  period  of  twenty  years,  because  there  was  an  inter- 
ruption tor  thirty-five  days  of  the  time  necessary  to  make 
up  the  twenty  years'  enjoyment.  But  the  ratio  decidendi 
'was,  that,  in  order  to  prevent  there  being  an  actual  enjoy- 
ment within  s.  3  of  the  statute,  the  interruption  must  be 
such  as  to  come  within  s.  4.  That  being  so.  Flight  v. 
Thomas  Q)  is  an  authority  to  show  that  '*  actual  enjoyment " 
in  s.  3  means  an  enjoyment  for, twenty  years  without  such 
an  interruption  as  is  contemplated  by  s.  4,  that  is,  an  inter- 

(1)  11  A.  <fe  E.,  688;  affirmed,  8  CI.  <fe  F.,  231. 
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ruption  submitted  to  or  acquiesced  in  for  one  year  after 
notice.     There  was  no  such  interruption  in  that  case.     So, 
here,  there  has  been  actual  enjoyment  by  the  plaintiff  of  the 
access  of  light  through  this  window  for  the  full  period  of 
twenty  years,  but  for  an  interruption.     Now,  what  was  that 
interruption  i    If  the  Legislature  had  said  that  there  must 
be  actual  enjoyment  for  twenty  years,  without  regard  to 
8.  4,  then  the  plaintiff  undoubtedly  had  not  that  enjoyment, 
because  for  a  portion  of  that  period  he  had  ceased  actually 
to  enjoy  the  access  of  light.     But  then  comes  the  q^uestion, 
lias  lie  actually  enjoyed  it  for  the  full  period  o±  twenty 
years  without  such  interruption  as  is  contemj)lated  by  the 
4th  section  of  the  act  1    The  words  of  that  section,  as  appli- 
cable to  this  question,  are,  that   "no  act  or  other  matter 
shall  be  deemed  to  be  an  interruption  within  the  meaning  of 
this  statute,  unless  the  same  shall  have  been  or  shall  be  sub- 
mitted to  or  acquiesced  in  for  one  jrear  after  the  party  inter- 
rupted shall  have  had  or  shall  have  notice  thereof  and  of 
the  person  making  or  authorizing  the  same  to  be  made." 
Therefore,  unless  this  interruption  has  been  submitted  to  or 
acquiesced  in  for  one  year,  it  is  not  such  an  interruption  as 
within  the  meaning  of  the  statute  will  prevent  theenioymenfc 
being  "an  actual  enjoyment  without  interruption.''     Then 
we  come  to  the  words  "submitted  to  or  acquiesced  in." 
Now,  the  statute  does  not  prescribe  any  particular  mode  of 
resistance.     The  statute  does  not,   indeed,   use  the  word 
"resistance,"  although  Mr.  Bosanquet  in  the  course  of  his 
argument  used  it  as  opposed  to  submission  or  acquiescence. 
There  being,  then,  nothing  in  the  statute  to  guide  us  as  to 
what  shall  be  the  nature  of  the  submission  or  acquiescence, 
that  must  necessarily  be  a  question  of  fact, — has  the  party 
interrupted,   by  his  words  or   conduct,   submitted    to  or 
acquiesced  in  the  interruption,  or  has  he  resisted  or  pro- 
tested against  it  ?    There  *are,  no  doubt,  various  modes  [122 
of  resistance  or  of  expressing  dissatisfaction.     I  quite  admit 
that  mere  grumbling,  or  complaining  to  a  member  of  his 
family,  or  expressing  dissatisfaction  to  a  third  person,  would 
not  be  sufficient  evidence  of  non-submission  or  non-acqui- 
escence to  leave  to  a  jury.     But,  where  protests  are  made 
to  the  party   causing  the   interruption, — and  we  must,  I 
think,  take  it  that  the  protests  or  complaints  here  which 
were  made  to  the  son,  were  made  to  a  person  who  repre- 
sented the  defendant,  and  were  communicated  by  him  to  the 
defendant  (or,  at  all  events,  if  the  defendant  had  intended 
to  contest  that,  the  point  should  have  been  made  at  the  trial, 
and  then  it  would  have  been  a  question  for  the  jury) — the 
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matter  for  our  consideration  is,  whether  there  is  any  reason- 
able evidence  which  ought  to  have  been  submitted  to  the 
Jury,  upon  which  they  might  have  determined  whether  the 
interruption  was  or  was  not  submitted  to  pr  acquiesced  in 
by  the  plaintiflf.  I  do  not  see  how  it  can  be  other  than  a 
question  for  the  jury.  Mr.  Bosanquet  has  put  some  extreme 
cases :  would  a  protest  continued  for  ten  years,  he  asks, . 
keep  alive  the  plaintiffs  right?  That,  in  all  probability, 
would  be  negatived  by  a  Jury  properly  directed.  And,  here 
I  would  refer  to  a  case  whicn  seems  to  be  very  applicable  to 
this  subject.  I  mean  the  case  of  Carr  y.  Foster  ( ),  where  a 
similar  argument  was  urged.  There,  a  commoner  had 
ceased  to  use  the  common  during  two  years  of  the  thirty 
(under  s.  1),  having  no  commonable  cattle  at  the  time,  but 
had  used  it  both  l^fore  and  since  those  two  years ;  and  it 
was  held  that  a  jury  were  justified  in  finding  ^  continued 
enjoyment  of  the  right  during  thirty  years.  No\<^,  as  far  as 
the  first  branch  of  Mr.  Bosanquet' s  argument  went,  there 
was  more  than  an  interruption  in  that  case  ;  there  was  a 
disuse  by  the  party  himself ;  but  the  court  held  that  that 
was  a  question  for  the  jury.  Mr.  Justice  Patteson,  after  re- 
ferring to  and  reading  ss.  4  and  6,  says('):  ''It  is  always 
for  the  jury  to  say  whether  during  any  intermediate  part  of 
the  period  an  actual  enjoyment  has  been  had.  How  many 
times  the  jight  has  been  exercised  is  not  the  material  ques- 
tion, if  the  jury  are  satisfied  that  the  claimant  exercised  it 
as  often  as  he  chose.  It  is  suggested  that  the  argument  for 
the  plaintiff  might  apply  equally  if  there  were  a  cesser  tor 
seven  years.  I  am  not  prepared  to  say  that  it  would  not. 
123]  It  might  be  *that,  under  the  circumstances,  the  party 
had  no  occasion  to  use  the  right.  The  q[uestion  would 
always  be  for  the  jury.  So  long  an  intermission  would  be 
a  strong  piece  of  evidence  against  the  continued  right ;  but 
it  would  oe  for  them  to  determine."  It  seems  to  me  that 
that  case  is  a  direct  authority  that  the  question  of  submis- 
sion or  acquiescence,  or,  in  other  words,  the  conduct  of  the 
party,  is  for  the  jury.  Mr.  Bosanquet  does  not  limit  him- 
self to  one  mode  of  non-submission  or  non-acquiescence,  as 
seems  to  have  been  the  contention  in  Bennisoa  v.  Cart- 
wright  ('),  because  he  admits  that  the  dissent  may  be  mani- 
fested by  some  act  done  short  of  commencing  an  action  or 
suit.  Still  it  must  always  be  a  question  for  the  jury  qibo 
anirrio  the  act  was  done.  Bennison  v.  Cartwright  (')  seems 
to  me  to  be  very  much  in  point.     I  cannot  see  on  the  raiio 

(>)  8  Q.  B.,  681 ;  and  see  HdU  v.  Suoift,        (•)  8  Q.  B.,  at  p.  688. 
4  Bing.  N.  C,  381.  O  6  B.  <k  S.,  1;  83  L.  J.  (QB.),  18Y. 
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decidendi  that  there  is  anything  in  that  case  to  support  the 
argument  that  the  court  relied  either  wholly  or  in  part  on 
certain  acts  of  pulling  down  the  obstruction  or  breaking  into 
the  land  in  question, — that  is  to  say,  by  a  forcible  act  of 
remonstrance  against  the  obstruction.  It  would  seem, — 
though  that  may  possibly  be  doubtful  on  the  statement  of 
the  case, — that  those  acts  were  done  after  a  whole  year  had 
elapsed.  But  I  rely  upon  the  language  of  the  judges  in  that 
case.  In  the  course  of  the  argument,  Slackburn,  J.,  says  (*) : 
''The  interruption  was  acquiesced  in  so  far  as  that  the  wall 
was  allowed  to  remain  standing"  (my  Brother  Blackburn 
cannot  therefore  mean  that  the  pulling  down  the  wall  was 
the  only  way  of  showing  the  party's  non- acquiescence) : 
"  but  there  was  correspondence  goin^  on,  and  the  plaintiff 
was  protesting  against  his  rights  being  interfered  with." 
And  m  giving  judgment  he  says  (*) :  "I  cannot  arrive  at  the 
conclusion  that  there  must  be  acquiescence  in  the  interrup- 
tion unless  an  action  be  brought.  We  find  that  the  wall 
was  built,  and  that  negotiations  were  going  on  till  the  13th 
of  February,  1862  ;  and  it  cannot  be  said  that  the  defendant 
was  acquiescing  in  the  obstruction  through  all  that  time." 
He  does  not  say  a  word  about  there  being  any  act ;  he  rests 
his  judgment  wholly  upon  the  negotiations  as  showing  that 
there  was  at  all  events  evidence  for  the  jury  that  the  defen- 
dant had  not  acquiesced.  Neither  Mr.  Justice  Crompton 
nor  Mr.  Justice  Mellor  sav  one  word  about  any  act  done 
with  regard  to  the  wall.  Mr.  Justice  Crompton,  *in  [124 
express  terms,  says(') :  "It  seems  to  me  it  is  for  the  jury  to 
say  whether  the  interruption  has  been  acquiesced  in  or  not." 
Now,  it  is  perfectly  true,  as  Mr.  Bosanquet  said,  that  the 
learned  counsel  very  much  pressed  upon  the  court  that  the 
bringing  an  action  would  be  necessary.  But  even  that,  as 
it  appears  to  me,  would  not  be  conclusive.  The  mere  suing 
out  of  a  writ  might  be  a  more  feeble  protest  than  the  acts  of 
the  plaintiff  in  this  case.  It  would  be  for  the  Jury  to  say 
whether  the  writ  was  issued  really  to  enforce  tne  right  or 
was  a  mere  sham.  The  argument  urged  by  Mr.  Bosanquet 
might  be  applicable  where  the  party  sued  out  a  succession 
of  writs  for  seven  or  ten  years  ;  it  would  be  for  a  jury  to  say 
whether  or  not  the  issuing  of  the  process  was  a  bona  fide 
assertion  of  a  claim  of  right.  It  must  in  all  cases  be  a  ques- 
tion of  degree.  It  is  for  the  jury  to  determine  whether  the 
conduct  of  the  partv  has  been  such  as  to  demonstrate  to  the 
party  who  causes  the  interruption  that  he  does  not  submit 

(')  38  L.  J.  (Q.B.),  at  p.  188.  («)  83  L.  J.  (Q.B.),  at  p.  141. 

(»)  83  L.  J.  (Q.B.),  at  p.  140. 

11  Eno.  Rep.  37 
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to  or  acquiesce  in.  it.  Bennison  v.  Cartwright  (*),  so  far  as 
it  goes,  decides  that  reasonable  remonstrance  and  notice  that 
the  interruption  is  not  assented  to  is  matter  to  be  submitted 
to  the  jury  ;  and  I  find  no  case  which  decides  the  contrary. 
It  seems  to  me  that  there  was  evidence  of  this  in  the  present 
case,  and  consequently  that  the  rule  to  enter  a  verdict  for 
the  defendant  should  be  discharged. 

Brett,  J.:  I  wish  to  add, — I  had  intended  to  do  so  in  the 
course  of  my  judgment, — that  I  think  Bennison  v.  Cart- 
wright  (*)  a  strong  authority  in  support  of  the  opinion  I 
have  expressed  in  this  case  ;  and  that  Oale  v.  Abbot  (')  is  not 
an  authority  to  the  contmry.  That  was  not  a  decision  that 
there  would  not  be  evidence  to  go  to  a  Jury,  but  only  a  find- 
ing by  the  Vice-Chancellor  Kindersley,  upon  the  facts  be- 
fore him,  that  the  party  had  in  point  of  fact  acquiesced  in 
the  obstruction. 

Rule  discharged. 

Attorney  for  plaintiff :  F.  C.  Greenfield J'or  E,  H,  Young^ 
Longton^  Staffordshire. 

Attorney  for  defendant:  O.  F.  Cooke^  for  W.  Saben, 
Stone,  Staffordshire. 

(»)  5  B.  <k  S.,  1 ;  33  L.  J.  (Q.B.),  187.  («}  8  Jur.  (N.S.),  987. 


[Law  Reports,  10  Common  Pleas,  126.] 

Dec.  2,  1874. 
[IN  THE  EXCHEQUER  CHAMBER.] 

125]  *Jackson  V.  The  Union  Marine  Insttrance  Com- 
pany, Limited  (*). 

Marine  Inauraftce — Lom  of  Fretghi — Delay  through  Perils  of  the  Sea — FnutraiUm  of 

Adventure — JUghi  of  Charterer  to  refuse  to  load. 

The  plaintiff,  a  shipowner,  in  November,  1871,  entered  into  a  chart-erparty,  by 
which  the  ship  was  to  proceed  with  all  possible  dispatch  (dangers  and  accident^  of 
navigation  excepted)  from  Liverpool  to  Newport,  and  there  load  a  cargo  of  iron  rails 
for  San  Francisco.  The  plaintiff  effected  an  insurance  on  the  chartered  freight  for 
the  voyage.  The  ship  sailed  from  Liverpool  on  the  2d  of  January,  1872,  and  on  the 
8d  got  aground  in  Carnarvon  Bay.  She  was  got  off  by  the  18th  of  February  and 
repaired,  the  time  necessary  for  the  completion  of  such  repairs  extending  to  the  end 
of  August.  In  the  meantime,  on  the  16th  of  February,  the  charterers  had  thrown 
up  the  charter  and  chartered  another  ship  to  carry  the  rails  (which  were  wanted  for 
the  construction  of  a  railway)  to  San  Francisco.  In  an  action  by  the  plaintiff  on  the 
policy  of  insurance  on  the  chartered  freight,  the  jury  found  that  the  time  necessary 
for  getting  the  ship  off  and  repairing  her  was  so  long  as  to  put  an  end,  in  a  com 
mercial  sense,  to  the  commercial  speculation  entered  upon  by  the  shipowner  and  the 
charterers : 

(»)  Affirming  6  Eng.  Rep.,  268. 
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Held,  by  Bramwell,  B.,  Blackburn,  Mellor,  and  Lush,  J  J.,  and  Amphlett,  B. 
(Cleasby,  6.,  dissenting),  affirming  the  decision  of  the  court  below,  that  the  char- 
terers were,  by  reason  of  the  delay,  not  bound  to  load  the  ship,  and  that  there  was 
therefore  a  loss  of  the  chartered  freight  by  perils  of  the  sea. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas 
making  absolute  a  rule  to  enter  a  verdict  for  the  plaintiff  (*). 

Benjamin^  Q.C.  (with  him  O.  Russell^  Q.C.,  and  Asp- 
land),  for  the  defendants. 

BvM^  Q.C.  (with  him  Oully\  for  the  j)laintiff. 

The  facts  and  pleadings  are  set  out  in  the  report  of  the 
case  in  the  cCurt  below  (*),  and  the  arguments  and  aiuthori- 
ties  cited  are  sufficiently  referred  to  in  the^judgments. 

Our.  adv.  vuU. 

Dec.  2.  There  being  a  difference  of  opinion,  the  following 
judgments  were  delivered : 

Cleasby,  B.  :  The  question  in  this  case  was,  whether  there 
was  *a  total  loss  by  perils  of  the  sea  of  the  freight  to  [126 
be  earned  under  a  charterparty. 

By  the  charterparty,  the  vessel  Spirit  of  the  Dawn  was  to 
proceed  from  Liverpool  to  Newport,  and  there  take  on 
board  and  carry  to  San  Francisco  a  cargo  of  iron  rails. 

The  vessel  sailed  from  Liverpool  on  the  2d  of  January, 
1872,  got  aground  on  the  3d  upon  the  rocks  in  Carnarvon 
Bay,  was  got  off  and  taken  to  a  place  of  safety  on  the  18th 
of  February,  then  taken  to  Holyhead,  and  afterwards  to 
Liverpool,  where  she  was  sold  by  auction  on  the  13th  of 
June  for  £5,300.  The  purchasers  repaired  her;  and  it  was 
proved  that,  on  the  15tn  of  August,  it  would  take  about  a 
lortnight  more  to  complete  the  repairs.  But,  in  the  mean- 
time, after  the  vessel  got  on  the  rocks,  and  as  soon  as  it  was 
plain  that  some  time  would  be  required  for  her  repairs, 
attempts  had  been  made  by  the  charterers  to  come  to  some 
arrangement  with  the  plaintiff  for  taking  up  another  ship 
to  forward  the  rails,  which  were  wanted  for  the  construction 
of  a  railway.  The  plaintiff  refused  to  release  the  charterers 
from  their  contract ;  and  on  the  16th  of  February  the  char- 
terers chartered  another  ship,  by  which  they  forwarded  the 
rails. 

Under  the  circumstances,  the  plaintiff  who  had  effected 
an  insurance  f6r  £1,500  on  chartered  freight  valued  at  £2,900 
upon  the  yoyage  from  Liverpool  to  Newport,  and  thence  to  . 
San  Francisco,  claimed  for  a  total  loss,  on  the  ground  that 
he  was  prevented  by  sea  perils  from  earning  the  freight. 

The  case  was  tried  at  Liverpool  before  Srett,  J. ;  and  he 

Q)  Law  Rep.,  8  C.  P.,  672. 
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may  be  considered  for  the  purpose  of  the  present  case  to 
have  left  two  questions  to  tne  jury,  viz.,  first,  whether  the 
time  necessary  for  getting  the  ship  off  and  repairing  her  so 
as  to  be  a  cargo- carrying  ship,  was  so  long  as  to  make  it 
•unreasonable  for  the  charterers  to  supply  the  agreed  cargo 
at  the  end  of  the  time, — and  secondly,  whether  such  time 
was  so  long  as  to  put  an  end  in  a  commercial  sense  to  the 
commercial  speculation  entered  upon  by  the  shipowner  and 
the  charterers. 

The  jury  found  both  questions  in  the  affirmative ;  and  the 
learned  judge,  being  of  opinion,  notwithstanding  the  find- 
ings of  the  jury,  that  there  was  no  evidence  or  a  loss  of 
127]  freight  bv  the  *perils  insured  against,  directed  a  ver- 
dict for  the  defendants,  reserving  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 

A  motion  was  made,  and  afterwards  a  rule  made  alsolute 
to  enter  a  verdict  for  the  plaintiff  as  for  a  total  loss  of 
freight. 

The  question  upon  the  case  on  appeal  is  stated  to  be, 
whether  the  plaintiff  is  entitled  to  have  the  verdict  entered 
for  him  ;  and,  it  the  court  is  of  opinion  that  he  is  so  entitled, 
then  judgment  is  to  be  entered  for  £1,500  or  such  sum  as 
the  court,  or  an  average-adjuster  appointed  by  them,  shall 
direct. 

The  principal  question  argued  before  us  was,  whether  the 
necessary  delay  caused  by  the  getting  the  vessel  off  the 
rocks  and  repairing  her,  and  which  had  the  effect  found  by 
the  jury,  disentitled  the  plaintiff  to  insist  upon  the  perform^ 
ance  of  the  charterparty,'by  reason  of  its  being  an  implied 
term  and  condition  of  the  charterparty  that  the  vessel  should 
arrive  at  Newport  within  a  reasonable  time. 

Another  question  was  also  raised  by  the  learned  counsel 
for  the  defendants,  viz.,  that,  supposing  there  was  such  an 
implied  term,  and  the  plaintiff  was  disabled  by  the  delay 
from  insisting  upop  the  performance  of  the  charterparty, 
still  the  loss  of  freight  was  not  the  immediate  consequence 
of  the  sea-damage,  but  of  the  right  exercised  by  the  char- 
terers of  throwing  up  the  charterparty,  which  they  might  or 
might  not  have  done,  and  in  doing  which  they  were  in- 
fluenced by  the  exigency  of  the  particular  case  -  and  the 
necessity  of  getting  the  rails  to  San  Francisco  as  soon  as 
possible.  And  it  was  forcibly  argued  that,  if  this  necessity 
had  not  existed,  and  freights  had  risen,  the  charterers  would 
have  claimed  the  performance  of  the  charter ;  and  that  the 
underwriters  were  only  responsible  for  the  necessary  con- 
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Bequences  of  sea-damage,  and  not  for  a  loss  arising  from  the 
manner  in  which  any  option  or  right  is  exercised. 

The  view  was  rejected  by  the  court  upon  the  argument, 
and,  as  I  think,  upon  the  ground  that,  at  the  time  of  the 
alleged  loss,  the  plaintiffs  interest  was  the  right  under  the 
charterparty  to  nave  the  rails  loaded,  and  so  to  earn  the 
freight;  and  that,  as  soon  as  that  right  was  destroyed  by 
sea-damage,  there  was  a  total  loss  of  his  interest  by  the 

frils  insured  against.  If  the  question  had  been  a  new  one, 
should  have  thought  it  followed  from  the  *interest  [128 
lost  being  the  right  under  the  charterparty  to  have  the  ex- 
ecutory contract  of  the  freighters  periormed,  that  the  total 
loss  would  be  measured  by  the  value  of  that  right,  and  that 
the  proper  course  would  be,  not  to  enter  the  verdict  for 
£1,500,  but  to  resort  to  the  second  alternative  above  referred 
to,  and  have  the  verdict  entered  ior  such  sum  as  an  average- 
Btater  shall  direct.  But  the  authorities  are  decisive  that, 
■where  there  is  a  charterparty  under  which  the  shipowner 
will  be  entitled  to  certain  ireight,  as  soon  as  the  voyage  un- 
der the  charterparty  has  commenced  the  right  to  the  whole 
freight  attaches  :  and,  as  I  cannot  presume  to  overrule  those 
authorities,  so  far  as  the  question  now  under  consideration 
is  concerned,  the  verdict  is  properly  entered. 

But  this  was  not  the  principal  question  raised  in  the  case 
argned  before  us.  The  principal  question  was  one  of  great 
interest,  because  the  decision  upon  it  not  only  decides  the 
case  before  us  but  regulates  the  conduct  of  all  who  enter 
into  charterparties, — sl  very  numerous  class  of  persons  of 
many  nations,  and  who  ought  to  have  some  known  rule  to 
act  upon.  The  question  is  whether,  under  the  circum- 
stances of  the  present  case,  the  plaintiff  was  entitled  to  repair 
the  vessel  (using  aU  proper  dispatch  in  doin^  so),  and  to  call 
upon  the  charterers  to  fulfil  their  charter.  1  agree  with  the 
opinion  expressed  by  my  Brother  Brett  at  the  trial,  and 
adopted  by  Lord  Chief  Justice  Bovill  in  the  court  below, 
that  the  findings' of  the  jury  are  immaterial,  and  that,  upon 
such  facts  as  the  present,  which  are  free  from  question,  it 
was  not  for  the  jury  to  put  a  construction  upon  those  facts, 
but  for  the  law  to  determine  the  rights  of  the  parties  upon 
them.  Indeed,  I  think  the  law  has  already  done  so  by  set- 
tled principles  and  decided  cases. 

The  settled  principle  i^,  that,  where  in  an  agreement  a  pro- 
vision is  made  applicable  to  a  particular  subject,  that  pro- 
vision forms  the  agreement  on  that  subject.  The  rule  is, 
JBxprcssum  faefi  cessare  taciturn.  There  is  no  further 
qualification  or  limitation  to  be  implied.     This  is  essential 
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to  all  certainty  in  the  obligations  which  persons  place  them- 
selves under;  or  the  agreement  would  be  the  uncertain  con- 
clusion of  a  particular  jury  as  to  what  was  reasonable  or 
convenient.  In  such  a  case  as  that  under  consideration,  the 
129]  charter  relates  to  a  voyage  necessarily  *exposed  to  dis- 
asters causing  delay,  and  the  whole  enterprise  is  made  sub- 
ject to  the  consequences  of  these  disasters  ;  the  voyage 
irom  Liverpool  to  Newport  and  from  Newport  to  San  Fran- 
cisco equally  so.  It  must  not  be  read  as  an  agreement  the 
object  of  which  is  proceeding  from  Liverpool  to  Newport : 
the  object  of  the  agreement  is,  carrying  a  cargo  of  rails 
from  Newport  to  San  Francisco.  There  is  no  limit  to  the 
time  to-be  occupied  in  doin^  so,  utiless  the  delay  be  caused 
by  some  breach  of  duty.  If  the  rails  had  been  taken  on 
board  at  Newport,  and  the  vessel  had  gone  upon  a  rock  the 
day  after  leavmg  Newport,  no  matter  how  great  the  delay, 
the  shipowner  would  have  been  entitled  to  repair,  to  earn 
the  freight  under  the  charter  by  completing  the  voyage.  No 
one  disputes  this :  and  the  same  thing  may  happen  over  and 
over  again  in  the  several  parts  of  so  long  a  voyage  as  from 
Newport  to  San  Francisco,  which  in  the  result  may  not  be 
completed  within  a  year,  or  even  possibly  two  years.  Still, 
the  charter  would  continue  in  force.  Ir  the  goods  were  in- 
tended for  a  particular  market  or  a  particular  purpose,  it 
would  not  be  a  question  whether  an  unreasonable  time  had 
been  occupied,  or  whether  the  commercial  speculation  of 
the  charterparty  was  at  an  end  ;  so  far  as  the  charterers 
were  concerned,  their  commercial  speculation  must  have 
been  ruined  by  the  delay  ;  and  so  far  as  the  shipowner  was 
concerned  also  (except  so  far  as  he  was  indemnified  by  in- 
surances, or,  possibly,  by  means  of  valued  policies,  was 
making  a  pront  of  each  disaster) ;  but  still  the  agreement 
would  contmue,  because  nothing  had  happened  except  what 
was  provided  for.  The  agreement  for  conveying  the  rails 
from  Newport  to  San  Francisco  is  as  much  acted  upon  by 
setting  sail  from  Liverpool  with  the  ship  equipped  for  the 
voyage  and  prepared  to  receive  the  cargo  of  rails,  as  if  the 
rails  had  been  taken  on  board  ;  and  the  same  rule  of  course 
ought  to  apply.  It  cannot  properly  depend  upon  the  part 
of  the  voyage  in  which  the  damage  is  sustained.  The  pre- 
liminary voyage  might  be  a  long  one,  to  the  other  extremity 
of  the  globe,  and  the  disaster  happen  towards  the  end  of  it : 
the  rule  must  be  the  same  whether  it  be  to  Newport  to  carry 
out  rails,  or  to  the  Chinchas  to  bring  home  guano. 

The  principal  argument  addressed  to  us  was,  that  conven- 
ience was  so  much  in  favor  of  the  charterparty  not  continu- 
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ing  in  force  *after  a  delay  of  unusual  and  unreason-  [130 
able  length  in  proceeding  to  the  port  of  lading,  *that  a  term 
or  condition  ought  to  be  implied  making  the  charter  no 
longer  obligatory  upon  the  freighters  after  such  delay. 

Iliave  already  pointed  oiit  that  it  is  one  voyage  under  the 
charterpartv,  and  that  the  inconvenience  of  detention  would 
apply  to  all  parts.  It  would  be  extremely  inconvenient 
that  the  rails  which  were  wanted  at  San  Francisco  should  be 
loaded  and  detained  at  Monte  Video  or  Valparaiso  for  four 
or  five  months,  when  they  might  be  forwarded  at  once  at  an 
easy  freight  to  San  t^'rancisco ;  and  yet  that  would  not  aflEect 
the  charterparty.  But,  independently  of  this,  it  appears  to 
me  that,  when  the  matter  is  properly  considered,  the  argu- 
ment of  convenience  is  entirely  against  the  implication  con- 
tended for. 

The  rule  to  be  laid  down  not  only  settles  the  rights  of  par- 
ties to  such  an  agreement,  but  regulates  their  conduct  m  a 
very  important  matter.  The  question  is,  what  are  the 
masters  of  vessels  under  charter  to  do  when  they  have  sus- 
tained damage?  They  are  in  a  position  of  trust  and  great 
responsibility^ — belonging  to  all  nations, — and  ought  to 
have  a  clear  and  definite  rule  of  conduct  to  go  by.  The  rule 
of  conduct  which  the  law  has  hitherto  prescribed  is,  "  Repair 
your  vessel,  and  proceed  with  your  charter."  But  the  rule 
now  sought  to  be  laid  down  would  place  shipowners  and 
freighters  in  a  position  of  the  greatest  uncertainty  and  diffi- 
culty. Instead  of  having  a  clear  course  to  pursue,  without 
delay,  and  independent  of  collateral  considerations  such  .as 
I  have  mentioned,  the  master  of  a  damaged  vessel  is  to  form 
a  conclusion  upon  a  doubtful  matter,  viz.,  the  time  to  be 
consumed  in  repairs,  and  then,  either  by  himself  or  with  the 
assistance  of  others,  to  get  at  the  effect  of  this,  and  thus 
satisfy  himself  whether  tne  delay  is  likely  to  make  it  unrea- 
sonable for  the  charterer  to  wait,  or,  in  the  words  of  the 
case,  whether  the  delay  would  put  an  end  in  a  commercial 
sense  to  the  commercial  specumtion  entered  into  between 
him  and  the  charterer. 

It  would  be  a  puzzling  question  for  him  to  answer,  if  he 
understood  it.  The  answer  would  depend  npon  a  variety  of 
circumstances.  The  captain  might  say,  "  The  commercial 
speculation  which  I  entered  into  was  and  continues  an  ex- 
cellent one.  I  had  a  ^charter  for  San  Francisco  at  a  [131 
high  freight,  and  have  from  my  connections  a  good  expec- 
tation of  finding  a  return  cargo  at  San  Francisco,  and 
freights  have  here  now  fallen."  The  charterer,  if  freights 
had  fallen,  would  say,  **This  has  been  a  bad  commercial 
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speculation  Jor  me ;  and  the  best  thing  I  can  do  would  be  to 
et  out  of  it,  and  hire  a  vessel  at  once  at  a  lower  rate  of 
eight."  If,  on  the  other  hand,  freights  had  risen,  the  cap- 
tain would  wish  to  get  out  of  the  charter  and  procure  a  high 
freight;  and  the  freighter  contrariwise.  Thus,  while  up- 
holding the  charter  in  its  terms,  you  give  a  rule  of  conduct 
which  is  certain,  clear,  and  not  influenced  by  unfair  collat 
lateral  considerations  of  interest;  by  introducing  the  sug- 
gested implication,  you  make  the  course  of  conduct  difficult, 
dependent  upon  doubtful  intervals  of»  time,  and  results 
which  cannot  be  ascertained,  and  expose  it  to  the  influences 
which  I  have  suggested.  In  short,  one  rule  makes  it  the 
duty  of  both  parties  under  all  circumstances  to  uphold  the 
charter;  the  other,  in  every  case  of  considerable  damage 
and  necessary  delay  in  repairing,  gives  each  party  tno 
chance  of  getting  out  of  the  charter,  according  as  it  is  his  in- 
terest to  do  so. 

As  is  usual  in  all  arguments  founded  upon  convenience, 
we  were  pressed  by  extreme  cases ;  and  it  was  asked  how 
long  a  man  was  to  keep  a  cargo, — perhaps  a  perishable  one : 
was  he  to  keep  it  for  months,  a  year  ?  The  answer  is,  that, 
if  the  cargo  is  of  such  a  nature,  or  an  early  shipment  of 
vitatl  importance,  the  charterer  should  have  a  special  clause 
in  the  contract :  but,  if  he  does  not,  still  the  contract  is  not 
one  upon  which  there  can  be  a  claim  for  a  specific  perform- 
ance. As  soon  as  it  is  plain  that  the  delay  will  be  really 
serious  as  regards  the  condition  of  the  intended  cargo  or 
the  purpose  to  which  it  was  destined,  the  charterer  should 
forward  his  cargo  by  another  vessel.  He  does  not  by  doing 
so  break  his  contract,  because  he  may  provide  another 
cargo.  If  he  cannot  do  so,  he  should,  give  notice  at  the 
earliest  period  to  the  shipowner.  He  will  be  liable  in  dam- 
ages, no  doubt,  but  not  to  the  freight ;  and  the  amount  will 
depend  upon  the  state  of  freights.  If  freights  had  risen,  the 
shipowner  would  sustain  but  little  damage ;  and  the  char- 
terer would  himself  be  a  loser  by  forwarding  his  cargo  at  a 
high  rate.  If  freights  had  fallen,  there  might  be  a  consider- 
132]  able  liability ;  but  the  charterer  would  share  the  *ad- 
vantage  by  having  his  goods  forwarded  at  an  easier  rate.  In 
the  present  case,  the  damages  would  probably  not  be  heavy; 
for,  all  the  loss  of  delay  and  detention  would  not  be  the 
fault  of  the  charterers,  but  be  caused  by  perils  for  which 
they  were  not  responsible ;  and  the  shipowner  would  be  in 
the  same  state  as  ne  was  in  before  he  started. 

The  charterparty  might  perhaps  be  so  framed  as  to  make 
the  charterer  liable  for  a  specified   amount  of  stipulated 
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damages  for  a  particular  default.  If  this  were  so,  it  would 
be  his  fault  for  entering  into  such  a  stipulation,  when  the 
delay  by  sea  perils  would  be  so  serious.  In  the  present 
case,  as  is  usual,  the  penalty  for  non-performance  would 
not  make  the  liability  greater  than  the  damages  sustained. 
It  appears  to  me,  therefore,  that  too  much  stress  was  laid 
during  the  argument  upon  the  apparent  injustice  w^ich 
would  be  done  in  a  particular  case  of  extreme  delay  if  the 
charter  was  upheld,  and  not  sufficient  regard  had  to  the 

Seneral  inconvenience  which  would  arise  if  the  charter  were 
efeeted  in  such  cases ;  and  that,  so  far  as  the  argument 
from  convenience  is  concerned,  it  preponderates  in  mvor  of 
a  construction  wjiich  gives  a  certain,  clear  and  honest  rule 
of  conduct  to  act  by  in  all  cases,  upholding  a  contract,  over 
one  which  introduces  uncertainty  and  difficulty  as  to  con- 
duct, and  admits  of  reasons  for  defeating  a  contract  which 
are  to  be  derived  from  considerations  of  interest  at  the  time. 

Independently,  therefore,  of  authority,  I  should  think  the 
general  rule  should  prevail,  of  construing  the  contract  as  to 
all  matters  within  its  provisions,  and  not  introducing  an 
additional  implied  term. 

I  have  more  fully  considered  the  case  upon  principle,  be- 
cause, although  the  authorities  appear  to  preponderate,  and, 
indeed,  but  for  some  very  recent  dicta  'and  decisions,  to  be 
conclusive  in  favor  of  this  view,  I  do  not  propose  to  refer  to 
them  in  detail,  as  that  has  been  done  so  fully  by  the  late 
Lord  Chief  Justice  Bovill  in  his  judgment  in  the  court  below, 
with  which  I  entirely  agree. 

The  authorities  apply  to  two  distinct  conditions  of  things, 
viz.,  one  where  delay  has  been  caused  by  a  breach  of  some 
stipulation  of  the  shipowner,  arid  the  other  where  there  has 
been  no  such  breach. 

*In  the  former  case,  except  in  a  few  instances  where  [133 
the  stipulation  is  held  to  be  a  condition  precedent, — Glaholni 
V.  Hays  (') ;  Ollive  v.  Booker  ('), — the  breach  is  held  to  give 
a  claim  for  damages  only,  and  not  to  defeat  the  charter- 
party:  such  stipulations,  for  instance,  as,  to  sail  with  the 
first  fair  wind,  or  by  a  particular  day. 

In  such  a  contract  as  a  charterparty,  where  so  many  cir- 
cumstances may  arise  at  the  port  of  departure  to  prevent  an 
exact  compliance,  and  which  may  still  not  be  excused,  it 
would  be  most  unreasonable  to  enable  the  freighter,  because 
the  bargain  turned  out  an  unprofitable  one,  to  throw  up  the 
charter  for  such  a  default.  Accordingly,  if  the  freighter  re- 
lies upon  the  breach  of  some  obligation,  of  the  shipowner 

(«)  2  M.  A  G.,  257.  («)  1  Ex.,  416  ;  17  L.  J.  (Ex.),  21. 

11  Eng.  Rep.  38 
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as  an  answer  to  an  action  for  not  providing  a  cargo,  he  must 
allege  that  he  has  lost  all  benefit  of  the  voyage  bv  the  plain- 
tiff's  delay.  He  may  fairly  say,  "You  have  broken  the 
contract;  and  I  have  lost  all  the  intended  benefit,  by  your 
breach;  and  I  am  thus  discharged :"  see  Freeman  v.  Tay- 
lor (') ;  Clipsham  v.  Vertue]^) ;  Terrabochia  v.  Hickie  (f) ; 
Wheeler  v.  Bavidge  (*). 

It  should  be  observed  that  this  loss  of  benefit  to  the  char- 
terer is  a  totally  different  thing  from  what  is  set  up  in 
the  present  case,  viz.,  that  the  delay  was  unreasonable,  and 
the  commercial  speculation  or  the  charterparty  itself  at  an 
end.  If  there  had  been  any  breach  by  the  plaintiff,  in  not 
setting  sail  and  proceeding  with  convenient^  speed  from  Liv- 
erpool, the  charterers  might  have  said  their  object  was  de- 
feated, and  they  were  discharged, — not  because  the  delay 
was  of  itself  an  answer  to  the  charterers,  but  because  the 
breach  was  made  an  answer  by  the  delaj^. 

In  the  present  case,  the  second  condition  of  things  exists, 
and  there  is  no  breach  of  the  terms  of  the  charterparty,  but 
the  delay  itself  is  made  an  answer ;  and  the  authorities  are, 
I  have  said,  against  it.  I  will  t)nly  refer  to  three  in  partic- 
ular: but  the  language  of  the  judges  in  them  is  so  clear 
and  to  the  point,  that  I  cannot  help  referring  to  it.  Hadley 
134]  V.  CtarJcei^)  was  the  case  of  a  ^charterparty,  perils  of 
the  se'as  being  the  only  exception.  The  vessel  was  detained 
on  the  voyage  from  Liverpool  to  Leghorn  by  an  embargo 
laid  at  an  intermediate  port  to  which  the  vessel  Avas  driven, 
for  the  period  of  two  years.  It  was  contended  that  the  ship- 
owner was  excused  by  this  delay  not  caused  by  his  default ; 
and  no  one  can  doubt,  I  should  think,  that  the  commercial 
speculation  entered  into  by  the  shipowner  and  charterer,  so 
far  as  I  understand  the  meaning  of  these  terms,  had  long 
been  defeated  by  such  a  misadventure.  But  the  language 
of  Mr.  Justice  Lawrence  has  been  always  referred  to  as  the 
authority  on  the  subject.  "The  counsel  for  the  defendants," 
he  saysO,  "were  driven  to  the  necessity  of  introducing  into 
the  contract  other  terms  than  those  which  it  contained.  They 
contended  that  the  defendants  were  only  bound  to  fulfil  their 
engagement  within  a  reasonable  time ;  and  then  argued  that, 
as  the  embargo  prevented  the  completion  of  the  contract 
within  a  reasonable  time,  the  defendants  were  absolved  from 
their  engagement  altogether:  but  it  was  incumbent  on  the 
defendants,  when  they  entered  into  this  contract,  to  specify 

0)  8  Bing.,  124.  {*)  9  Ex.,  668;  23  L.  J.  (Ex.),  221. 

(*)  6  Q.  B..  265.  •  (*)  8  T.  R.,  269. 

O  1  H.  &  N.,  183;  29  L.  J.  (Ex.),  26.  («)  8  T.  R.,  at  p.  267. 
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the  terms  and  conditions  on  which  the^  would  engage  to 
carry  the  plaintiffs  goods  to  Leghorn.  They  accordingly 
did  express  the  terms,  and  absolutely  engaged  to  carry  the 
goods,  '  the  dangers  of  the  seas  only  excepted.'  That,  tnere- 
idre,  is  th^  only  excuse  which  they  can  make  for  not  per- 
forming the  contract.  If  they  had  intended  that  they  should 
be  excused  from  any  other  cause,  they  should  have  intro- 
duced such  an  exception  into  their  contract." 

There  is,  no  doubt,  a  distinction  of  fact  between  that  case 
and  the- present  one,  viz.,  that,  in  that  case,  the  cargo  re- 
mained on  board  during  the  whole  period  of  detention,  and 
was,  as  it  were,  during  all  that  time  detained  subject  to  the 
charterparty :  but  this  does  not  appear  to  make  any  differ- 
ence in  the  principle,  since  the  contract  had  been  acted  on  in 
the  present  case,  and  the  vessel  had  been  prepared,  and  ha(J. 
on  board  all  the  necessary  equipments,  and  had  set  sail  for 
the  voyage. 

In  the  case  of  Touteng  v.  Hubbard  (*)  the  cargo  had  not 
been  taken  on  board ;  and  the  action  was  for  not  providing 
a  cargo  at  the  jjort  of  loading,  St.  Michael's.  The  charter 
had  tne  exception  *of  restraint  of  princes;  and  the  [135 
vessel  had  proceeded  on  the  voyage  from  London,  but  was 
detained  at  Ramsgate  by  an  embargo  for  six  months  ;  and 
the  charterer  refused  to  load  a  cargo,  on  the  ground  that  the 
season  for  shipping  fruit  had  long  passed,  and  the  voyage 
would  be  useless  and  nugatory, — which  may  be  construed  as 
having  the  same  meaning  as  that  the  commercial  speculation 
was  at  an  end.  The  case  was  ultimately  decided  upon  a 
c[uestion  of  nationality.  The  judgment  of  Lord  Alvanley 
is  referred  to  at  some  length  in  the  judgment  of  Lord  Chief 
Justice  Bovill  in  the  court  below  (').  1  refer  to  the  follow- 
ing passage,  because  it  bears  also  upon  the  authority  of 
Homey  v.  Clarke (*) :  "If,  then (*),  this  had  not  been  the  case 
of  a  Swedish  ship  hired  by  an  English  merchant,  the  mer- 
chant would  have  been  under  the  necessity  of  furnishing  the 
ship  with  a  cargo,  if  she  had  arrived  at  St.  Michael's,  as 
soon  as  she  conveniently  might  after  the  embargo  was  taken 
oflf,  although,  by  arriving  after  the  fruit  season  was  over,  the 
object  of  the  voyage  might  be  defeated :  such  is  the  doctrine 
in  Hadley  v.  Ularke{*)  and  Blight  v.  Page{^),  I  have  no 
diflRculty  in  subscribing  to  the  doctrine  laidL  down  in  Hadley 
V.  Clarice  (*),  that  a  common  embargo  does  not  pat  an  end  to 
any  contract  between  the  parties,  but  is  to  be  considered  as 
a  temporary  suspension  of  the  contract  only,  and  that  the 

(')  3  B.  «fe  p.,  291.  (<)  8  B.  «fe  P.,  at  p.  298. 

(«)  Law  Rep.,  8  C.  P.,  590f  (*)  3  B,  A  P.,  295,  n. 

(»)  8  T.  R.,  269. 
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parties  must  submit  to  whatever  inGonvenience  may  arise 
therefrom,  unless  they  have  provided  against  it  by  the  terms 
of  their  contract.  The  object  of  the  voyage  might  equally 
have  been  defeated  by  the  act  of  God  as  by  the  act  of  the 
state;  as,  if  the  ship  had  been  weather-boun^  until  the 
fruit  season  was  over ;  and  yet,  in  that  case,  the  merchant 
would  have  been  bound  to  fulfil  his  contract.  The  principle 
of  Hadley  v.  Clarice  (*)  is,  that  an  embargo  is  a  circumstance 
against  which  it  is  equally  competent  to  the  parties  to  pro- 
vide as  against  the  dangers  of  the  seas,  and,  therefore,  if  they 
do  not  provide  against  it,  they  must  abide  by  the  consequence 
of  their  contract." 

I  shall  only  refer  to  one  other  case,  for  the  purpose  of 
quoting  the  opinion  of  the  late  Mr.  Justice  Willes  upon  the 
question  raised  in  the  present  case,  Hurst  v.  Usborne  (').  In 
136]  that  case  there  had  *been  a  detention  for  152  days  by 
perils  of  the  seas ;  and  the  charterers  refused  to  load,  partly 
on  the  ground  that  the  vessel  had  arrived  after  the  time 
when  the  export  trade  usually  took  place  from  the  port  of 
loading.  The  following  is  the  judgment  of  Mr.  Justice 
Willes (*') :  "As  to  the  other  question,  whether  the  construc- 
tion of  tne  charterparty  can  be  affected  by  the  fact  that  the 
particular  description  of  cargo  could  only  be  supplied  at  a 
certain  season  of  the  year, — the  answer  to  that,  I  apprehend, 
is,  that  the  charterparty  was  probabhr  entered  into  in  the 
hope  that  the  vessel  would  arrive  at  Limerick  at  that  time 
of  the  year.  But  the  question  is,  who  takes  the  risk  whether 
she  will  or  not  ?  Why,  the  person  who  is  to  ship  the  goods 
takes  the  risk,  unless  be  stipulates  that  the  other  party  shall 
take  it.  Here,  it  is  not  stipulated  that  the  vessel  shall  ar- 
rive at  Limerick  by  anv  particular  day ;  but  onlv  that  she 
shall  proceed  there  with  all  convenient  speed,  'the  owner 
has  performed  his  contract  to  proceed  with  all  convenient 
speed,  when  he  has  done  all.  he  could,  but  has  been  prevented 
by  dangers  of  the  seas." 

The  case  of  Hadley  v.  Clarke  (*)  was  decided  in  the  year 
1799  ;  and  it  and  the  cases  following  upon  it  have  been  re- 
garded as  authorities  ever  since,  and  quoted  in  all  the  text- 
books. They  are  referred  to  as  authorities  by  the  American 
as  well  as  English  writers.  Lord  Tenterden,  in  his  work  on 
Shipping,  the  first  edition  of  which  was  published  in  1802, 
devotes  a  paragraph  to  it  as  giving  the  law  on  the  subject  (*) 
and  for  the  American  text-books,  see  Parsons  on  Shipping, 
vol.  1,  pp.  318  and  330.     In  the  latter  passage,  the  learned 

(1)  8  T.  R.,  259.  («)  18  C.  B    at  p.  165. 

(2)  18  C.  B.,  144;  26  L.  J.  (C.P.),  209.        (^)  See  AblJott  on  Shipping,  6th  cd.,  429. 
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writer  insists  upon  the  authority  of  Hadley  v.  Clarice  (') ; 
and  referring  to  it  and  other  cases  in  conformity  with  it  in 
the  American  courts,  he  says :  "  It  is  very  clear  that  an  em- 
bargo, though  of  an  indefinite  duration,  merely  suspends 
the  performance  of  the  contract." 

Chancellor  Kent  also  refers  to  Hadlep  v.  Clarice  (*)  as  an 
authority  not  questioned :  Commentaries,  vol.  3,  pp.  312- 
346, 10th  ed.  (")  In  the  latter  page,  after  referring  to  matters 
which  put  *an  end  to  the  contract  by  breaking  up  the  [137 
voyage,  he  adds:  "But  a  temporary  impediment  of  the 
voyage  does  not  work  a  dissolution  of  the  charterparty ;  and 
an  embargo  has  been  held  to  be  such  a  temporary  restraint, 
even  though  it  be  indefinite  as  to  time."  (He  here  refers  to 
Hadley  v.  Clarke  (*)  and  the  American  cases  (').  "  The  same 
construction  is  , given  to  the  legal  operation  of  a  hostile 
blockade  or  investment  of  the  port  of  departure  upon  the 
contract.  It  merely  suspends  the  performance  of  it,  and  the 
voyage  must  be  broken  up  or  the  completion  of  it  become 
unlawful  before  the  contract  will  be  dissolved.  If  the  cargo 
be  not  of  a  perishable  nature,  and  can  endure  the  delay,  the 
general  principle  applies,  that  nothing  but  occurrences  which 
prevent  absolutely  the  performance  of  the  contract  will  dis- 
solve it.  The  parties  must  wait  until  those  which  merely  re- 
tard its  execution  are  removed." 

But  such  occurrences  would  cause  unreasonable  delaj^, 
and  destroy  the  commercial  speculation  of  the  contract ;  still 
it  would  subsist. 

Against  this  weight  of  authority,  there  are  no  doubt  au- 
thorities entitled  to  great  consideration.  In  the  case  of  Ran- 
kin  V.  Potter  (*),  in  which  the  judgment  really  was  that  a 
constructive  total  loss  of  the  ship  was  of  itself  a  loss  of  char- 
tered freight,  without  notice  of  aibandonment,  there  are  dicta 
of  several  of  the  judges  in  their  opinions  delivered  to  the 
House  of  Lords,  to  the  effect  that,  where  a  vessel  under 
charter  was  delayed  for  an  unreasonable  time,  the  charterer 
was  not  bound  to  provide  a  cargo.  Venturing,  as  I  do,  to 
differ  from  the  judgment  of  the  court  below,  I  must  of  course 
venture  to  differ  from  those  dicta.  And  it  may  properly  be 
noticed  that  those  dicta  are  upon  a  matter  which  did  not 
necessarily  arise  upon  the  question  on  which  the  case  was 
decided,  and  that  they  did  not  in  the  slightest  degree 
enter  into  any  of  the  judgments  of  any  of  the  noble  lords 
who  decided  the  case,  and  were  not  noticed  by  them.     In- 

(')  8  T.  R.,  259.  6  Johns.,  299,  308;  Baylisa  v.  FeUyplace, 

(«)  12  ed.,  p.  224,  n.  {d).  7  Mass.,  825. 

(»)  M'Bride  v.   Afarine  Inturance  Co.,        (*)  Law  Rep.,  6  II.  L.,  83. 
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deed,  the  judgments  given  exclude  delay  from  sea-dam- 
age as  an  answer  to  the  obligation  of  the  charterer  to  load 
a  cargo. 

138]  *The  following  are  the  words  of  Lord  Chelmsford, 
in  relation  to  the  right  of  the  shipowner  under  the  charter, 
where  there  has  been  damage  requiring  reparation  Q*  "li 
the  sea- damage  which  the  ship  sustained  in  New  Zealand 
was  such  as  to  reduce  her  to  a  state  which  rendered  her  ut- 
terly incapable  of  performing  the  voyage  to  England  without 
an  expense  which  no  prudent  uninsured  owner  would  incur, 
then  the'  freight  was  totally  lost  from  that  moment,  and 
how  the  owners  chose  to  deal  with  the  disabled  ship  after- 
wards was  wholly  immaterial.  If  the  damage  to  the  ship 
had  been  such  that  it  might  have  been  repaired  at  a  reason- 
able expense  and  put  into  a  condition  to  earn  freight,  and 
the  shipowners  had  declined  to  take  this  course,  they  would 
have  lost  the  freight,  not  by  the  perils  of  the  sea,  but  by 
their  election." 

The  rule  given  is  a  simple  one.  Repair  the  damage 
if  it  can  be  done  at  a  reasonable  expense,. and  tender  your 
vessel  to  the  charterer.  Not  a  word  about  the  time  which  it 
may  require. 

The  same  remark  applies  to  the  judgments  of  Lord  Colon- 
say  and  Lprd  Hatherley  ('). 

It  may  also  be  noticed,  with  reference  to  the  dicta  of  the 
learned  judges,  that  those  dicta  had  reference,  in  the  par- 
ticular case,  not  to  the  necessary  delay  during  the  time 
required  for  the  repair  of  damage,  but  to  the  unusual  and 
unnecessary  delay  arising  from  the  shipowner,  instead  of 
repairing  the  vessel,  making  use  of  it  and  letting  it  out  for 
months  as  a  store  depot  for  coals,  in  consequence  of  the 
want  of  funds. 

Much  reliance  was  placed  in  the  argument  upon  the  case 
of  Oeipel  v.  Smith  (") ;  and,  if  that  case  could  be  regarded 
as  overruling  the  authorities  referred  to,  I  should  have  to 
consider  whether  I  thought  myself  bound  by  the  earlier  au- 
thorities or  the  later  case.  But. that  is  not  the  case  at  all. 
Not  a  word  is  said  in  that  case  about  overruling  anv  pre- 
vious authority  ;  •  on  the  contrary,  my  Brother  Blackburn 
says  that  very  different  considerations  arise  in  Hadley  v. 
Clarke {*).  And  this  was  undoubtedly  so;  for  Oeijpel  y. 
Smith  (')  was  not  a  case  of  detention  by  embargo,  or  delay  for 
necessary  repairs,  but  of  the  performance  of  the  charter  be- 
coming impossible,  that  is,  impossible  without  liability  of 

(»)  Law  Rep.,  6  H.  L.,  at  p.  169.  (3)  Law  Rep.,  7  Q.  B.,  404. 

O  Law  Rep.,  6  H,  L.,  at  pp.  160,  168.         (*)  8  T.  R.,  259. 
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"*forfeitiire  of  ship  and  cargo,  by  reason  of  a  duly  no-  [139 
tified  and  eflfective  blockade  at  the  port  of  delivery. 

It  had  been  held  in  the  case  of  Medeiros  v.  Iiill  (')  that, 
where,  after  the  known  existence  of  a  blockade,  a  charter- 
party  T^as  made,  to  convey  a  cargo  to  the  blockaded  port 
(the  case  being  clear  from  the  difficulty  which  might  arise 
if  the  object  was  to  run  the  blockade),  the  existence  of  the 
blockade  was  no  answer  to  the  engagement  to  proceed  on 
the  voyage.  The  object  of  the  merchant  in  making  such  a 
charter  was,  as  stated  in  the  judgment,  to  be  in  reaainess  to 
enter  the  port  so  soon  as  the  blockade  was  taken  oflf,  and  so 
get  the  advantage  of  a  good  market.  But,  in  Oeipel  v. 
Smith  Q,  the  blockade  after  the  making  of  the  charter  in- 
terposed the  impossibility  of  completing  it.  The  charter 
contained  the  exception  oi  restraint  of  princes. 

Now,  according  to  the  law  of  England,  if  a  person  engages 
absolutely  to  do  something,  the  fact  of  it  becoming  impossi- 
ble or  attended  with  penalties,  is  in  general  no  answer: 
Paradine  v.  Jane  (•),  so  often  referred  to,  and  many  subse- 
quent cases.  But  it  would,  perhaps,  be  sufficient  to  say 
that  such  a  rule  could  not  apply  to  a  contract  between  the 
shipowner  and  the  charterer,  when  the  consequence  of  car- 
rying the  contract  into  effect  would  be  to  expose  the  cargo 
as  well  as  the  ship  to  seizure  and  forfeiture.  I  take  it  the 
shipowner  not  only  is  not  bound  to  run  the  risk  of  seizure, 
by  attempting  to  enter  the  blockaded  port,  but  would  not  be 
justified  in  doing  so  without  the  consent  of  the  charterer.  I 
mean,  as  between  ttfem. 

But,  independently  of  that  consideration,  the  rule  is 
founded  upon  the  presumption  that,  where  the  engagement 
is  absolute,  the  party  takes  upon  himself  the  risk  of  being 
able  to  perform  the  contract.  But  that  presumption  is  gone 
when  by  the  contract  itself  it  appears  that  the  party  con- 
tracting does  not  take  upon  himself  that  risk ;  and  the  ex- 
ception of  restraint  of  princes  in  the  charterparty  negatives 
the  shipowner's  having  taken  upon  himself,  the  risk  of 
blockade.  That  being  so,  it  would  indeed  have  been  most 
unreasonable  to  hold  that  the  shipowner  was  bound  by 
such  a  charterparty,  after  the  impossibility  of  completing 
the  contract  *arose,  to  load  the  cargo  and  carry  it  to  [140 
a  distant  part,  and  there  wait  perhaps  until  it  was  necessary 
to  return  home  for  stores  and  provisions,  more  especially 
under  the  particular  circumstances  appearing  in  the  plead- 
ings in  that  case. 

The  cases  upon  the  effect  of  blockade  upon  a  contract  of 

0)  8  Bing.,  231.  («)  Law  Rep.,  1  Q.  B.,  404.  (»)  Aleyn,  26. 
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charterparty  are  few  in  our  courts ;  but  the  question  has 
.  arisen  in  America,  and  the  decision  there  has  been  that  the 
effect  of  a  blockade  of  the  port  of  delivery  after  tlie  contract, 
is,  to  justify  the  shipowner  in  throwing  up  the  charter. 
Kent,  vol.  3,  p.  346,  10th  ed.,  is  very  clear  in  the  distinction 
that,  while  embargo,  or  even  blockade,  at  the  port  of  load- 
ing is  only  a  t-emporary  impediment,  and  leaves  the  contract 
continuing,  a  blockade  of  the  port  of  delivery  makes  the 
performance  of  the  contract  impossible,  and  justifies  the 

?arties  in  throwing  it  up.  And  he  refers  to  two  cases,  The 
^atela  (*)  and  Scm,  v.  JLibby  (*).  In  the  first  case,  Sir  W. 
Scott  seems  to  think  it  clear  tnat  a  blockade  of  the  port  of 
discharge  puts  an  end  to  a  charter  previously  naade ;  and  in 
the  American  case,  the  judgment  begins  thus:  '^It  appears 
to  be  conceded  by  the  counsel  on  both  sides,  that,  by  the 
blockade  of  the  port  of  discharge,  the  charterparty  was  dis- 
solved, and  all  right  to  freight  under  it  gone.'^ 

The  great  loss  and  inconvenience  of  equipping  and  start- 
ing upon  an  enterprise  which  is  at  the  time  impossible,  seems 
a  suflacient  reason  for  the  distinction.  But,  without  saying 
that  our  courts  would  at  present  go  that  length,  I  think  1 
may  say  that  the  case  of  Oeipel  v.  Stnith  (')  is  ho  authority 
that  detention  for  necessary  reparation  justifies  the  throwing 
up  the  charter,  or  leaves  it  in  force,  according  as  a  jury  find 
that  the  time  taken  was  reasonable  or  the  reverse. 

Other  cases  were  referred  to  in  which  implied  terms  had 
been  introduced  in  express  contracts ;  but  I  do  not  think 
that  they  throw  any  light  upon  the  particular  question  be- 
fore us.  Indeed,  it  would  be  impossible  to  examine  all  the 
imperfect  analogies  which  may  be  put  forward ;  such,  for 
example,  as  the  implied  condition  that  a  person  who  has 
contracted  to  do  some  piece  of  work  which  no  one  else  can 
141]  do,— as,  for  instance,  painting  a  *picture, — shall  live 
long  enough  to  be  able  to  paint  it ;  ana  other  similar  in- 
stances. No  doubt,  when  the  existence  of  a  particular  per- 
son or  thing,  or  state  of  things,  can  be  regarded  as  the 
very  foundation  of  a  particular  transaction,  it  may  be 
implied  that,  if  the  foundation  fails,  the  transaction  which 
is  founded  upon  it  ceases  to  be  effectual.  But,  upon 
this  subject  I  would  beg  to  refer  to  the  clear  and  compre- 
hensive judgment  of  my  Brother  Blackburn  in  Taylor  v. 
Caldwell  (*). 

For  the  reasons  which  I  have  now  given  it  appears  to  me 
that  the  charterparty  in  the  present  case  continued  binding 

(')  6  Rob.  Ad.  Rep.,  177.  («)  Law  Rep.,  7  Q.  B.,  404. 

(«)  2  Johnson,  U.  S.  Rep.,  836.  (*)  8  B.  <fc  g-,  820;  82  L.  J.  (Q.B.),164. 
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upon  the  charterers;  that,  consequently  there  was  no  loss 
of  freight  by  sea  penis ;  and  therefore  that  the  defendants 
are  entitled  to  ju^ment,  which  would  be  a  reversal  of  the 
]  udgment  already  given. 

Bramwell,  B.  :  The  first  question  is,  whether  the  plain- 
tiflF  could  have  maintained  an  action  against  the  charterers 
for  not  loading;  for,  if  he  could,  there  certainly  has  not 
been  a  loss  of  tne  chartered  freight  by  any  of  the  perils  in- 
sured against. 

In  considering  this  question,  the  finding  of  the  jurv  that 
*'  the  time  necessary  to  get  the*  ship  ofE  and  repairing  her  so 
as  to  be  a  cargo- carrying  ship  was  so  long  as  to  put  an  end 
in  a  commercial  sense  to  the  commercial  speculation  entered 
into  by  the  shipowner  and  charterers,'^  is  all  important. 
I  do  not  think  the  question  could  have  been  left  in  better 
terms ;  but  it  may  be  paraphrased  or  amplified.  I  under- 
stand that  the  jury  have  found  that  the  voyage  the  parties  con- . 
tem plated  had  become  impossible ;  that  a  voyage  undertaken 
after  the  ship  was  sufficiently  repaired  would  have  been  & 
different  voyage,  not,  indeed,  different  as  to  the  ports  of 
loading  and  discharge,  but  different  as  a  different  adventure,  — 
a  voyage  for  which  at  the  time  of  the  charter  the  plaintiff 
had  not  in  intention  engaged  the  ship,  nor  the  charterers  the 
cargo ;  a  voyage  as  different  as  though  it  had  been  described 
as  intended  to  be  a  spring  voyage,  while  the  one  after  the  re- 
pair would  be  an  autumn  voyage. 

It  is  manifest  that,  if  a  defanite  voyage  had  been  con- 
tracted for,  and  became  impossible  by  perils  of  the  seas, 
that  voyage  *  would  have  been  prevented  and  the  freight  [142 
to  be  earned  thereby  would  have  been  lost  by  the  perils  of 
the  seas.  The  power  which  undoubtedly  would  exist  to 
peform,  say,  an  autumn  voyage  in  lieu  of  a  spring  voyage, 
jf  both  parties  were  willing^  would  be  a  power  to  enter  into 
a  new  agreement,  and  would  no  more  prevent  the  loss  of  the 
spring  voyage  and  its  freight  than  would  the  power  (which 
would  exist  if  both  parties  were  willing)  to  perform  a  voy- 
age between  different  ports  with  a  different  cargo. 

But  the  defendants  say  that  here  the  contract  was. not  to 
perform  a  definite  voyage,  but  was  at  some  and  any  future 
time,  however  distant,  provided  it  was  by  no  default  in  the 
shipowner,  and  only  postponed  by  perils  of  the  seas,  to 
carry  a  cargo  of  rails  from  Newport  to  San  Francisco  ;  and 
that,  no  matter  at  what  distance  of  time,  at  what  loss  to  the 
.shipnowner,  whatever  might  be  the  ship's  engagements,  how- 
ever freights  might  have  risen,  or  seamen's  wages,  though 
the  voyage  at  the  time  when  the  ship  was  ready  might  be 
11  Eng.  Rep.  39 
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twice  as  dangerous,  and  possibly  twice  as  long,  from  fogs, 
ice,  and  other  perils,  though  war  might  have  broken  out 
meanwhile  between  the  country  to  whose  port  she  was  to 
sail  and  some  other,  still  she  was  bound  to  take  and  had  the 
right  to  demapd  the  cargo  of  the  shippers ;  who  in  like  way 
had  a  right  to  have  carried  and  were  bound  to  find  the 
agreed  cargo,  or,  if  that  had  been  sent  on  already,  a  cargo 
of  the  same  description,  no  matter  at  what  loss  to  them,  and 
however  useless  the  transport  of  the  goods  might  be  to  them. 
This  is  so  inconvenient,  that,  though  fully  impressed  with 
the  considerations  so  forcibly  put  by  Mr.  Aspland,  and  re- 
taining the  opinion  I  expressed  in  Tarrabochia  v.  Hickie{^\ 
I  think  that,  unless  the  rules  of  law  prohibit  it,  we  ought  to 
hold  the  contrary. 

The  question  turns  on  the  construction  and  effect  of  the 
charter.  By  it  the  vessel  is  to  sail  to  Newport  with  all  pos- 
sible dispatch,  perils  of  the  seas  excepted.  It  is  said  this 
constitutes  the  only  agreement  as  to  time,  and,  provided  all 

Sossible  dispatch  is  used,  it  matters  not  when  she  arrives  at 
Tewport.  1  am  of  a  different  opinion.  If  this  charterpQ.rty 
be  read  as  a  charter  for  a  definite  voyage  or  adventure,  then 
it  follows  that  there  is  necessarily  an  implied  condition  that 
143]  the  ship  shall  arrive  at  Newport  in  time  for  *it.  Thus, 
if  a  ship  was  chartered  to  go  from  Newport  to  St.  Michael's 
in  terms  in  time  for  the  fruit  season,  and  take  coals  out  and 
bring  fruit  home,  it  would  follow,  notwithstanding  the 
opinion  expressed  in  Touteng  v.  Hubbard  ('),  on  which  I 
will  remark  afterwards,  that,  if  she  did  not  get  to  Newport 
in  time  to  get  to  St.  Michael's  for  the  fruit  season,  the  char- 
terer would  not  be  bound  to  load  at  Newport,  though  she 
had  used  all  possible  dispatch  to  get  there,  and  though  there 
was  an  exception  of  perils  of  the  seas. 

The  two  stipulations,  to  use  all  possible  dispatch,  and  to 
arrive  in  time  for  the  voyage,  are  not  repugnant ;  nor  is 
either  superfluous  or  useless.  The  shipowner,  in  the  case 
put,  expiessly  agrees  to  use  all  possible  dispatch :  that  is 
not  a  condition  precedent ;  the  sole  remedy  for  and  right  con- 
sequent on  the  breach  of  it  is  an  action.  He  also  impliedly 
agrees  that  the  ship  shall  arrive  in  time  for  the  voyage :  that 
is  a  condition  precedent  as  well  as  an  agreement ;  and  its 
non-performance  not  only  gives  the  charterer  a  cause  of 
action,  but  also  releases  him.  Of  course,  if  these  stipula- 
tions, owing  to  excepted  perils,  are  not  perfoi-med,  there  is 
no  cause  of  action,  but  there  is  the  same  release  of  the  char- 
terer.    The  same  reasoning  would  apply  if  the  terms  were, 

0)  1  H.  A  N.,  183;  29  L.  J.  (Ex.)>  26.        («)  8  B.  <k  P.,  291. 
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to  "  use  all  possible  dispatch,  and  further,  and  as  a  condition 

?recedent,  to  be  ready  at  the  port  of  loading  on  June  1st." 
hat  reasoning  also  applies  to  the  present  case.  If  the  char- 
ter be  read,  as  for  a  voyage  or  adveuture  not  precisely  de- 
*  fined  by  time  or  otherwise,  but  still  for  a  particular  voyage, 
arrival  at  Newport  in  time  for  it  is  necessarily  a  condition 
precedent.  It  seems  to  me  it  must  be  so  read.  I  should 
say  reason  and  good  sense  require  it.     The  difficulty  is  sup- 

?osed  to  be  that  there  is  some  rule  of  law  to  the  contrary, 
his  I  cannot  see ;  and  it  seems  to  me  that,  in  this  case,  the 
shipowner  undertook  to  use  all  possible  dispatch  to  arrive 
at  tne  port  of  loading,  and  also  agreed  that  the  ship  should 
arrive  there  "at  such  a  time  that  in  a  commercial  sense  the 
commercial  speculation  entered  into  by  the  shipowner  and 
charterers  should  not  be  at  an  end,  but  in  existence."  That 
latter  agreement  is  also  a  condition  precedent.  Not  arriving 
at  such  a  time  puts  an  end  to  the  contract ;  though,  as  it 
arises  from  an  excepted  peril,  it  gives  no  cause  of  action. 

The  same  result  is  arrived  at  by  what  is  the  same  argu- 
ment *diflFerently  put.  Where  no  time  is  named  for  [144 
the  doing  of  anything,  the  law  attaches  a  reasonable  time. 
Now,  let  us  suppose  this  charterparty  had  said  nothing 
about  arriving  with  all  possible  dispatch.  In  that  case,  had 
the  ship  not  arrived  at  Newport  in  a  reasonable  time,  owing 
to  the  default  of  the  shipowner,  the  charterers  would  have 
had  a  right  of  action  against  the  owner,  and  would  have 
had  a  rignt  to  withdraw  from  the  contract.  It  is  impossible 
to  hold  that,  in  that  case,  the  owner  would  have  a  right  to 
say,  "I  came  a  year  after  the  time  I  might  have  come,  be- 
cause meanwhile  I  have  been  profitably  employing  my  ship : 
you  must  load  me,  and  bring  your  action  for  damages." 
The  charterers  would  be  discharged,  because  the  implied 
condition  to  arrive  in  a  reasonitble  time  was  not  performed. 
K ow,  let  us  suppose  the  charter  contains,  as  here,  that  the 
ship  shall  arrive  with  all  possible  dispatch, — I  ask  again,  is 
that  so  inconsistent  with  or  repugnant  to  a  further  condition 
that  at  all  events  she  shall  arrive  within  a  reasonable  time  ? 
or  is  that  so  needless  a  condition  that  it  is  not  to  be  implied  ? 
I  say  certainly  not.  I  must  repeat  the  foregoing  reasoning. 
Let  us  suppose  them  both  expressed,  and  it  will  be  seen 
they  are  not  inconsistent  nor  needless.  Thus,  I  will  use  all 
possible  dispatch  to. get  the  ship  to  Newport,  but  at  all 
events  she  shall  arrive  in  a  reasonable  time  for  the  adventure 
contemplated.  I  hold,  therefore,  that  the  implied  condition 
of  a  reasonable  time  exists  in  this  charter.  Now,  what  is  the 
effect  of  the  exception  of  perils  of  the  seas,  and  of  delay  being 
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caused  thereby  ?  Suppose  it  was  not  there,  and  not  implied, 
the  shipowner  would  be  subject  to  an  action  for  not  arriving 
in  a  reasonable  time,  and  the  charterers  would  be  dischareed. 
Mr.  Benjamin  says  the  exception  would  be  implied.  How^ 
that  is,  it  is  not  necessary  to  discuss,  as  the  words  are  there  :' 
but,  if  it  is  so,  it  is  remarkable  as  showing  what  must  be 
implied  from  the  necessity  of  the  case. 

The  words  are  there.  What  is  their  effect  ?  I  think  this : 
they  excuse  the  shipowner,  but  give  him  no  right.  The 
charterer  has  no  cause  of  action,  but  is  released  from  the 
charter.     When  I  say  he  is,  I  think  both  are.     The  condition 

{irecedent  has  not  been  performed,  but  by  default  of  neither, 
t  is  as  though  the  charter  were  conditional  on  peace  being 
made  between  countries  A.  and  B.,  and  it  was  not;  or  as 
though  the  charterer  agreed  to  load  a  cargo  of  coals,  strike 
145J  of  pitmen  excepted.  If  a  strike  of  *probably  long 
duration  began,  he  would  be  excused  from  putting  the  coals 
on  board,  and  would  have  no  right  to  call  on  the  shipowner 
to  wait  till  the  strike  was  over.  The  shipowner  would  be 
excused  from  keeping  his  ship  waiting,  and  have  no  right 
to  call  on  the  charterer  to  load  at  a  future  time.  This  seems 
in  accordance  with  general  principles.  The  exception  is  an 
excuse  for  him  who  is  to  dx)  the  act,  and  operates  to  save 
him  from  an  action  and  make  his  non-performance  not  a 
breach  of  contract,  but  does  not  operate  to  take  away  the  * 
Tight  the  other  party  would  have  had,  if  the  non-performance 
had  been  a  breach  of  contl-act,  to  retire  from  the  engage- 
ment :  and,  if  one  party  may,  so  may  the  other.  Thus,  A. 
enters  the  service  of  B.,  and  is  ill  and  cannot  perform  his 
work.  No  action  will  lie  against  him ;  but  B.  may  hire  a 
fresh  servant,  and  not  wait  his  recovery,  if  his  illness  would 
put  an  end,  in  a  business  sense,  to  their  business  engagement, 
and  would  frustrate  the  object  of  that  engagement :  a  short 
illness  would  not  suffice,  if  consistent  with  the  object  they 
had  in  view.  So,  if  A.  engages  B.  to  make  a  drawing,  say, 
of  some  present  event,  for  an  illustrated  paper,  and  B.  is 
attacked  with  blindness  which  will  disable  him  for  six 
months,  it  cannot  be  doubted  that,  though  A.  could  main- 
tain no  action  against  B.,  he  might  procure  some  one  else  to 
make  the  drawing.  So,  of  an  engagement  to  write  a  book, 
and  insanity  of  the  intended  author.  So,  of  the  case  I  have 
put,  of  an  exception  of  a  strike  of  pitmen. 

There  is,  then,  a  condition  precedent  that  the  vessel  shall 
arrive  in  a  reasonable  time.  On  failure  of  this,  the  contract 
is  at  an  end  and  the  charterers  discharged  though  they  have 
no  cause  of  action,  as  the  failure  arose  from  an  excepted 
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peril.  The  same  result  follows,  then,  whether,  the  implied 
condition  is  treated  as  one  that  the  vessel  shall  arrive  in 
time  for  that  adventure,  or  one  that  it  shall  arrive  in  a  rea- 
sonable time,  that  time  being,  in  time  for  the  adventure  con- 
templated. And  in  either  case,  as  in  the  express  cases 
supposed,  and  in  the  analogous  cases  put,  non-arrival  and 
incapacity  by  that  time  ends  the  contract ;  the  principle  be- 
ing, that,  though  non-performance  of  a  condition  may  be 
excused,  it  does  not  take  away  the  right  to  rescind  from  him 
for  whose  benefit  the  condition  was  introduced. 

On  these  grounds,  I  think  that,  in  reason,  in  principle, 
and  for  *the  convenience  of  both  parties,  it  ought  to  [146 
be  held  in  this  case  that  the  charterers  were,  on  the  finding 
of  the  jury,  discharged. 

It  remains  to  examine  the  authorities.  The  first  in  date 
relied  on  by  the  defendants  is  Hadley  v.  Clarke  (').  Now, 
it  may  safely  be  said  that  there  the  question  was  wholly 
different  from  the  present.  There  was  no  question  in  that 
case  as  to  the  performance  of  a  condition  precedent  to  be 
ready  at  a  certain  or  within  a  reasonable  time,  or  snch  a 
time  that  the  voyage  in  question,  the  adventure,  should  be 
accomplished  and  not  frustrated.  That  condition  had  been 
performed:  the  ship  had  loaded  and  sailed  in  due  time. 
The  plaintiff  had  had  a  part  of  the  benefit  intended.  The 
defendant  had  in  justice  earned  part  of  his  freight.  Had 
the  plaintiff  demanded  his  ^oods  at  Falmouth,  he  ought  to 
have  paid  something  for  their  carriage  there.  He  could  not, 
therefore,  well  have  said  that  he  would  not  go  on  with  the 
adventure,  but  undo  it.  But,  if  I  am  right,  unless  both 
could,  neither  could.  Further,  in  that  case  there  was  no 
finding,  nor  anything  equivalent  to  a  finding,  that  the  ob- 
jects of  the  parties  were  frustrated.  This  case  is  therefore 
in  every  way  distinguishable. 

Then,  there  is  the  case  of  Tovteng  v.  HvJbhard  (').  The 
opinion  there  expressed  was  obiter^ — of  weight,  no  doubt ; 
but  not  of  the  same  weight  it  would  have  been  had  it  been 
the  ratio  decidendi,  I  cannot  think  that  it  would  have 
been  so  held,  had  it  been  necessary  to  act  on  it.  To  hold 
that  a  charterer  is  bound  to  furnish  a  cargo  of  fruit  at  a 
time  of  year  when  there  is  no  fruit, — at  a  time  of  year  differ- 
ent to  what  he  and  the  shii)owner  must  have  contemplated, 
the  change  of  that  time  being  no  fault  of  his,  but  the  mis- 
fortune at  best  of  the  shipowner, — is  so  extravagant,  when 
the  consequences  become  apparent,  that  it  could  not  be. 
Suppose  a  charter  to  fetch  a  cargo  of  ice  from  Norway,  en- 

(0  8  T.  R.,  259.  («)  8  B.  «k  P.,  291. 
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tered  into  at  such  a  time  that  the  vessel  would  reach  its 
destination,  with  reasonable  dispatch,  in  February,  when 
there  was  ice,  and  bring  it  bacK  in  June,  when  ice  was 
wanted,  and  by  perils  of  the  seas  it  could  not  get  to  Norway 
till  the  ice  was  melted,  nor  return  till  after  ice  was  of  no 
value :  can  it  be  that  the  charterer  would  be  bound  to  load  ? 
that  he  had  agreed  in  those  events  to  do  so  ? 

Another  case  is  Hurst  v.  Usborne  (*).  That  is  a  case  of 
147]  which,  *if  I  knew  no  more  than  I  learn  from  the  books, 
I  should  say  it  did  not  decide  the  question  we  have  before 
us.  It  is  true  that  the  report  in  the  Law  Journal  ('),  as  Mr. 
Aspland  pointed  out,  says  that  Mr.  Justice  Cresswell  said 
he  knew  of  no  time  the  shipowner  was  bound  to,  except  to 
use  reasonable  dispatch.  Still,  I  cg-nnot  see  from  the  re- 
ports that  the  point  now  before  us  was  presented  to  the 
judges  in  that  case.  My  Brother  Blackburn,  who  was  coun- 
sel m  the  cause,  says  it  was  intended  to  raise  this  point  by 
the  evidence  that  was  rejected  at  nisi  prius.  No  doubt, 
therefore,  that  was  so ;  but  I  cannot  think  it  so  understood 
by  the  court.  I  see  no  adjudication  on  it.  Mr.  Butt  pointed 
out  that  the  charter  was  for  barley  or  other  lawful  merchan- 
disc.  Even  if  for  barley  only,  it  does  not  appear  that  bar- 
ley might  not  have  been  stored  at  Limerick,  nor  that  barley 
from  Limerick  arriving  in  England  at  the  time  it  would,  had 
the  defendant  loaded,  would  not  have  been  as  valuable  as 
barley  arriving  earlier.  I  cannot  but  think  it  was  a  hasty 
decision ;  a  rule  was  refused ;  and  certainly  one  would 
think,  after  the  argument  we  have  heard,  that  the  matter 
was  worth  discussing.  At  the  same  time,  its  tendency  is 
favorable  to  the  defendants.  I  think  it  is  unsatisfactory, 
and,  if  a  decision  on  the  question  now  before  us,  wrong. 
Mr.  Justice  Willes  did  not  seem  to  be  of  opinion  that  the 
law  was  as  he  is  supposed  to  have  laid  it  down  in  that  case : 
see  his  judgment  in  m  Andrew  v.  Chappie  ("),  where,  indeed, 
there  had  been  a  breach  of  his  contract  by  the  shipowner ; 
but  the  observations  are  general.  I  may  also  properly  refer 
to  the  opinions,  if  not* of  myself,  of  my  Brothers  Blackburn 
and  Brett  in  Rankin  v.  Potter  (*).  They  undoubtedly  as- 
sume the  law  to  be  as  the  plaintiff  contends. 

There  is  also  Oeipel  v.  Smith  (*),  nearly  if  not  quite  in 
point.  The  shipowner  there  was  excused,  not  merely  for 
refusing  to  take  a  cargo  to  a  port  which  became  blockaded 
after  the  charter,  but  also  in  effect  for  refusing  to  do  so 

Q)  18  C.  B..  144;    26  L.  J.  (C.P.),  209.        (*)  Law  Rep.,  6  H.  L.,  88. 
C*)  26  L.  J.  (C.P.),  at  p.  211.  \^^)  Law  Hep.,  7  Q.  B.,  404. 
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after  the  blockade  was  removed.  Restraint  of  princes  not 
only  excused,  but  discliarged  him.  The  same,  no  doubt, 
would  have  been  held  as.  to  the  charterers. 

Then,  there  are  the  cases  which  hold  that,  where  the  ship- 
owner has  not  merely  broken  his  contract,  but  so  broken  it 
that  the  condition  precedent  is  not  performed,  the  charterer  is 
discharged :  see  ^Pieeman  v.  Taylor  {').  Why  ?  Not  [148 
merely  because  the  contract  is  broken.  If  it  is  not  a  con- 
dition precedent,  what  matters  it  whether  it  is  unperformed 
with  or  without  excuse  ?  Not  arriving  with  due  diligence, 
or  at  a  day  named,  is  the  subject  of  a  cross  action  only. 
But,  not  arriving  in  time  for  the  voyage  contemplated,  but 
at  such  a  time  that  it  is  frustrated,  is  not  only  a  breach  of 
contract,  but  discharges  the  charterer.  And  so  it  should, 
though  he  has  such  an  excuse  that  no  action  lies.  Taylor 
V.  Caldwell  (")  is  a  strong  authority  in  the  same  direction. 
I  cannot  but  think,  then,  that  the  weight  of  authority,  as 
might  be  expected,  is  on  the  side  of  reason  and  convenience. 

On  the  other  question,  viz.,  whether,  though  the  charterers 
by  perils  insured  against  had  a  right  to  refuse  to  load  the 
cargo,  there  has  been  a  loss  of  freight  by  perils  of  the  seas, — 
I  am  of  opinion  there  has  been. 

It  was  argued  that  the  doctrine  of  Causa  proadma^  non 
remoia^  spectetur^  applies  ;  and  that  the  proximate  cause  of 
the  loss  of  the  freight  here  was,  the  refusal  of  the  charterers 
to  load.  But,  if  I  am  right,  that  the  voyage,  the  adventure, 
was  frustrated  by  perils  of  the  seas,  both  parties  were  dis- 
charged, and  a  loading  of  cargo  in  August  would  have  been 
a  neyv  adventure,  a  new  agreement.  But,  even  if  not,  the 
maxim  does  not  apply.  The  perils  of  the  seas  do  not  cause 
something  which  causes  something  else.  The  freight  is 
lost  unless  the  charterers  choose  to  go  on.  They  do  not. 
In  the  case  of  goods  carried  part  of  the  voyage,  and  the  ship 
lost,  but  the  goods  saved,  the  shipowner  may  carry  them  on 
if  he  chooses,  but  is  not  bound.  Suppose  ne  does  not,  his 
freight  is  lost.  So,  if  he  does  not  choose  to  repair  a  vessel 
which  remains  in  specie,  but  is  a  constructive  total  loss. 

For  these  reasons,  I  think  the  judgment  should  be  affirmed. 

My  Brothers  Blackburn,  Mellor,  and  Amphlett  agree  in 
this  judgment;  as  does  my  Brother  Lush,  who,  however, 
heard  part  only  of  the  argument. 

Judgment  affirmed. 

Attorney  for  plaintiffs  :  Norris, 
.  Attorneys  for  defendants  :  Fields  Roscoe^  Fields  Francis 
&  Osbaldlstony  for  Bateson^  Robinson  &  Morris^  Liverpool. 

0)  8  Bing ,  124.  («)  8  B.  &  S.,  826;  32  L.  J.  (Q.B.),  IW. 
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154]  *Hall  V.  Levy. 

PUadvnff — JudgmerU  in  previous  Action — Entoppd — ReUaae — Condition  suhMqumt-^ 

Composition  I)eed, 

To  a  declaration  on  a  bill  of  exchange  by  the  plaintiff,  as  indorsee,  the  defendant, 
the  acceptor,  pleaded  by  way  of  estoppel,  setting  out  the  proceedings  in  a  fonner 
action  by  the  plaintiff  upon  the  same  oill  of  excliange,  in  which  former  action  the 
defendant  had  pleaded  to  the  further  maintenance  a  composition  deed  execute  after 
action,  by  which  the  defendant's  creditors,  including  the  plaintiff,  agreed  to  release 
him  from  their  debts  in  consideration  of  his  agpreement  to  pay  a  composition  by  two 
instalments,  with  a  proviso  that,  on  default  in  payment  of  the  composition,  the  re- 
lease was  to  become  null  and  void.  The  plea  then  set  forth  that  the  plaintiff  had 
replied  to  such  plea  in  the  first  action  the  non-payment  of  the  first  instalment  under 
the  deed,  and  that  the  defendant  had  rejoined,  on  equitable  grounds,  a  mistake  in 
non-payment  on  the  proper  day  and  a  subsequent  tender ;  that,  thereupon,  the  plain- 
tiff struck  out  the  replication,  confessed  the  plea,  and  taxed  his  costs  under  the  rule 
of  Trinity  Term,  1868,  which  were  paid,  and  that  such  determination  of  the  first 
action  estopped  the  plaintiff  from  bringing  the  present  action.  Replication  that  after 
the  proceeding  in  tiie  first  action,  and  before  the  present  action,  a  second  instalment 
under  the  deed  became  payable ;  that  the  defendant  had  made  default  in  payment  of 
it,  and  that  thereby  the  release  in  the  deed  became  null  and  void  : 

Held,  that  the  replication  was  good. 

Demurrer  to  a  replication.    The  substance  of  the  plead- 
ings appears  from  the  head-note  and  judgment. 

155]  *  Arthur  Wilson  {Firth  with  him),  in  support  of  the 
demurrer  :  The  rule  of  law  is,  that  in  respect  of  one  and  th\} 
same  cause  of  action,  there  can  be  but  one  final  judgment. 
The  plaintiflf  having  confessed  the  plea  in  the  first  action, 
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and  obtained  his  costs,  that  action  was  finally  determined  ; 
and  unless  it  can  be  said  that  a  fresh  cause  of  action  has 
since  arisen,  he  cannot  be  entitled  to  succeed:  Lord  Fer- 
rafs  Case(^)\  Outram  v.  Morewoodi^)]  Overton  v.  Haf- 
^ey  (') ;  Kitchen  v.  Campbell  (*) ;  Belshaw  v.  Busli  (*). 

[KEATING,  J.:  It  is  no  doubt  true  that  when  the  very 
same  subject-matter  has  been  determined  in  a.  previous 
action,  the  plaintiff  cannot  sue  again ;  but  the  question  is, 
what  is  the  same  subject-matter  ?] 

It  is  the  same  subject-matter  when  the  same  evidence  is 
necessary  to  prove  the  cause  of  action.  All  the  authorities 
show  that  if  tliere  has  once  been  a  judgment  with  respect  to 
a  cause  of  action,  no  matter  subsecjuent  can  enable  a  fresh 
action  to  be  brought- in  respect  of  it.  So  in  a  case  of  per- 
sonal injuries,  it  has  been  held  when  there  has  once  been  a 
recovery  of  damages,  or  other  determination  of  an  action  in 
respect  of  the  injury,  no  subsequent  circumstances  enhanc- 
ing the  amount  of  damage  done  can  ever  give  a  fresh  right 
of  action :  Read  v.  Or  eat  Eastern  Ry,  Co,  (*) ;  Whitehouse 
V.  Fellows  {') ;  Newington  v.  Levy  (").  The  release  in  the 
composition  deed  destroyed  the  onginal  debt.  It  cannot  be 
read^as  a  covenant  not  to  sue,  or  as  a  release  defeasible 
upon  a  condition  subsequent.  A  right  of  action  once  sus- 
pended is  gone  forever.  The  release  cannot  be  treated  as  a 
covenant  not  to  sue,  for  the  ground  on  which  a  covenant  not 
to  sue  may  be  pleaded  as  a  release  is  to  avoid  circuity  of 
action,  since  it  would  be  absurd  that  the  plaintiff  should  be 
allowed  to  recover  the  same  amount  of  damages  as  he  would 
be  obliged  to  pay  back  again  in  an  action  on  the  covenant 
not  to  sue.  The  same  reasoning  does  not  apply  to  a  cove- 
nant not  to  sue  for  a  limited  time.  The  action  may  be 
brought  only  a  day  before  the  expiration  of  the  time; 
clearly,  in  such  a  case,  the  defendant  could  not  recover  back 
the  *fuU  amount.  If  this  be  so,  the  reasoning  of  [156 
Blackburn,  J.,  in  Newington  v.  Lem/i^)  is  inapplicable. 
[He  cited  on  this  point  Ford  v.  Beech  (") ;  Gibbons  v.  Vou- 
iUon  (") ;  Slater  v.  Jones  (") ;  Edwards  v.  Coombe  ('*) ; 
Newell  V.  Van  PraagJi  (").] 

R,   Vaughan  Williams^  in  support  of  the  replication: 

.0)  6  Rep.,  70.  (8)  Law  Rep.,  6  C.  P.,  607 ;  Law  Ren., 

{«)  3  East,  346.  6  C.  P.,  180. 

(»)  9  C.  B.,  324;  19  L.  J.  (C.P.),  256.  (•)  Law  Rep.,  6  C.  P.,  at  p.  191. 

(*)  3  Wils.,  304.  po)  11  Q.  B.,  862. 

0)  11   C.    B.,  191 ;  22  L.  J.  (C.P.),  24.  (")  8  C.  B.,  488 ;  19  L.  J.  (O.P.),  74. 

(•)  Law  Rep.,  8  Q.  B.,  566.  (»*)  Law  Rep.,  8  Ex.,  186. 

(')  10  C.  B.  (N.S.),  765  ;  30  L.  J.  (C.P.),  C^)  Law  Rep.,  7  C.  P.,  519. 

805.  ('<)  Law  Rep.,  9  C.  P.,  96. 

IIEXG.  Rep.  40 
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There  is  nothing  involved  in  the  determination  of  the  former 
action  to  estop  the  plaintiff  from  recovering  in  the  present. 
The  determination  oi  the  former  action  was  founded  upon  a 
confession  that  the  plaintiff  was  not  at  that  time  entitled 
further  to  maintain  tne  action.  That  is  altogether  different 
from  a  judgment  on  the  merits.  Moreover,  it  appears  on 
the  face  of  the  judgment  that  it  is  so.  It  is  otherwise  when 
on  a  plea  to  tlie  lurther  maintenance  it  appears  that  the 
plaintiff  will  never  be  entitled  to  proceed  again.  There  is 
nothing  in  the  maintenance  of  the  present  action  in  the  least 
inconsistent  with  the  doctrine  that  a  cause  of  action  once 
suspended  is  gone  forever.  The  effect  of  the  confession  of 
the  plea  in  the  former  action  is  only  to  show  that  at  that 
time  the  plaintiff  was  not  entitled  further  to  maintain  that 
action.  The  effect  of  the  judgment  in  Newingtoti  v.  Levy{*) 
is  only  that  the  confession  applied  to  the  time  at  which  it 
was  made,  not  to  the  date  of  the  plea.  The  effect  of  the  de- 
fault ill  payment  of  the  composition  is  to  restore  the  state  of 
things  wliich  existed  before.  With  regard  to  the  effect  of 
the  release,  a  condition  precedent  to  take  effect  at  a  time 
subsequent  is  a  different  thing  from  a  condition  subsequent. 
The  proper  construction  of  the  release  is,  that  it  is  a  release 
defeasible  on  a  condition  subsequent,  as  Bramwell,  B.,  held 
in  Newington  v.  Levyi^).  It  is  not  a  release  to  arise  on  a 
condition  precedent,  as  the  defendant's  contention  would 
make  it. 

Arthur  Wilson^  in  reply. 

Cur.  adv.  vuU. 

Jan.  11.  The  judgment  of  the  court  (Keating  and  Den- 
man,  JJ.),  was  delivered  by 

Keating,  J. :  This  was  an  action  upon  a  bill  of  exchange 
157]  for  *il68  15^.  lOcZ.,  at  four  months,  by  the  plaintiff  as 
indorsee  against  the  defendant  as  acceptor.  There  was  a 
second  count,  for  non-payment  of  instalments  under  a  com- 
position deed  to  the  plaintiff  as  a  creditor  in  respect  of  a  bill 
of  like  amount. 

The  defendant  pleaded  to  the  whole  declaration,  by  way 
of  estoppel,  setting  out  the  proceedings  in  a  former  action 
bv  the  plaintiff  against  the  defendant  upon  the  bill  now  de- 
clared upon,  in  which  former  action  the  defendant  had 
pleaded  to  the  further  maintenance,  a  composition  deed 
under  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  ex- 
ecuted after  action  Drought,  by  which  the  defendant's  cred- 
itors (including  the  plaintiff),  agreed  to  release  him  from 
their  debts  (including  the  bill  in  question),  in  consideration 

0)  Law  Rep.,  6  C.  P.,  607;  Law  Rep.,  6  C.  P.,  180. 
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of  his  agreement  to  pay  Is.  in  the  pound,  by  instalments  of 
6d.  each,  wirh  the  usual  proviso  that,  on  default  in  pay- 
ment of  the  composition,  then  the  release  was  to  become  null 
and  void,  and  the  creditors  were  not  to  be  bound  by  any 
of  the  covenants  therein  contained.  There  was  an  averment 
of  performanee  of  conditions,  so  as  to  make  the  deed  a  bar 
to  tne  further  maintenance  of  the  action.  The  plea  *then  set 
forth  that  the  plaintiflE  had  replied  to  such  plea  in  the  first 
action  the  non-payment  of  the  first  instalment  under  the 
deed,  and  that  the  defendant  had  rejoined,  on  equitable 
grounds,  a  mistake  in  non-pavment  on  the  proper  day,  and 
a  subsequent  tender;  that  thereupon  the  plaintiff  struck 
out  the  replication,  confessed  the  plea,  and  taxed  his  costs 
Tinder  the  rule  of  court  (*),  which  were  paid  ;  and  that  such 
determination  of  such  first  action  estopped  the  plaintiff  from 
bringing  the  present  action. 

To  this  plea  the  plaintiff  replied,  that,  after  the  confession, 
taxation,  and  payment  of  the  costs  in  the  former  action  as 
alleged  in  the  plea,  and  before  the  commencement  of  the 
present  action,  another  instalment  under  the  deed  had  be- 
come payable ;  that  the  defendant  had  made  default  in  its 
payment ;  and  that  thereby  the  release  in  the  ^eed  became 
null  and  void. 

To  this  replication  there  was  a  demurrer ;  and  the  ques- 
tion is  whether  it  was  an  answer  to  the  plea. 

The  case  was  argued  before  my  Brother  Denman  and  mj^- 
self  during  last  Alichaelmas  Term,  by  Mr.  Vaughan  Wil- 
liams for  the  *plaintiff  and  Mr.  Arthur  Wilson  for  the  [158 
defendant ;  and  we  took  time  to  consider  our  judgment. 

We  are  of -opinion  that  the  replica  ton  is  good.  In  the 
case  of  Newington  v.  Leoy^\  a  case  much  discussed  by  the 
counsel  on  both  sides,  a  former  action  had  been  brought 
upon  the  same  bill  of  exchange  upo.n  which  the  plaintiff  sued 
in  that  action.  The  first  action  had  been  disposed  of  in  a 
manner  similar  to  that  described  in  the  plea  in  the  present 
case.  The  plaintiff  then  brought  the  second  action  on  the 
same  bill ;  and,  to  a  plea  setting  out  the  proceedings  in  the 
first  action,  and  relying  on  them  as  an  estoppel,  the  plain- 
tiff replied  the  default  bv  non-payment  of  the  first  instal- 
ment under  the  deed,  which  had  accrued  before  the  confession 
of  the  plea  in  such  first  action.  The  court  lield  the  repli- 
cation to  be  bad,  upon  the  ground  that  the  confession  in  the 
first  action  was  final  as  to  everything  that  had  been  or  might 
have  been  controverted  in  such  action,  and  that  the  same 

(0*Reg.  Gen.  Trinity  Term,  1853,  sa.  («)  Law  Rep.,  5  C.  P.,  607;  Law  Rep. 
22,  23.  6  C.  P.,  180. 
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question  could  not  be  raised  in  a  second  action.  The  case 
was  taken  to  the  Exchequer  Chamber,  where  the  judgment 
was  affirmed,  and  on  the  same  grounds. 

In  the  present  case,  however,  the  replication  relies  on  a 
default  which  did  not  exist  at  the  time  of  the  first  action,  or 
until  after  its  termination.  It  could  not,  therefore,  have 
been  in  Tjontroversy  in  such  action,  and  consequently  there 
can  be  no  estoppel.  In  the  present  action  we  hold  the  rep- 
lication to  be  a  good  answer  to  the  defendant' s  plea.  We 
quite  agree  with  the  judgments  of  Bramwell,  B^,  and  Black- 
burn, tf.,  in  Newingion  v.  LeoyC)  in  the  Exchequer  Cham- 
ber, and  think  it  would  be  most  unjust  if  a  debtor  could  be 
allowed  to  take  advantage  of  a  release  only  granted  on  a 
condition  which  he  has  not  performed. 

The  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plainMff. 

Attorney  for  plaintiff :  J.  C,  Hall. 
Attorneys  for  defendant :  Crook  &  Smith. 

0)  Law  Rep.,  6  C.  P.,  at  pp.  189,  191. 


[Law  Reports,  10  Common  Pleas,  169.] 
Jan.  22,  1876. 

159]  *Ogg  and  Another  v.  Shuter. 

Sale  of  Goods — Paaning  of  Proptrty — Cash  against  Bill  of  Lading — Bill  of  Lading 
DehverabU  to  Order  of  Vendor — "Pree  on  Board" — Goods  shij^fed  in  Archaser's 
Sacks — Fart  Payment — Intention, 

m 

By  a  contract  for  the  sale  of  potatoes  they  were  to  be  shipped  by  the  vendor  for 
London,  free  on  board  at  Dunkirk,  and  the  price  was  to  be  paid  in  cash  against  bill 
of  lading.  It  was  also  stipulated  that  there  should  be  a  part  payment  of  the  price  by 
way  of  earnest.  .  The  potatoes  were  shipped  under  the  contract  in  sacks  provided  by 
the  purchaser,  and  were  made  by  the  bill  of  lading  deliverable  to  the  order  of  the 
vencK>r.  The  purchaser  made  a  part  payment  of  the  price,  in  pursuance  of  the  con- 
tract, and  the  vQndor  sent  a  draft  for  the  balance  of  the  purchase-money  to  his  agent 
in  England  with  the  bill  of  lading  which  he  indorsed  to  such  agent  for  presentation  to 
the  purchaser.  Upon  the  arrival  of  the  ship  at  her  destination,  the  vendors  agent 
presented  the  draft  to  the  purchaser  for  acceptance,  but  the  purchaser  being  under 
the  impression  that  the  shipment  was  short  by  sixteen  sacks  would  not  accept  at  once 
for  the  Ml  amount,  but  offered  to  accept  as  soon  as  the  vessel  should  be  unloaded  if 
the  quantity  was  correct,  or  to  pay  th6  balance  at  once,  deducting  for  the  deficiency. 
The  vendor's  agent  insisted  on  immediate  acceptance  for  the  full  amount  and,  the  pur- 
chaser not  immediately  accepting,  sold  the  potatoes.  In  an  action  by  the  purchaser 
against  the  vendor's  agent  for  a  conversion  of  the  potatoes  : 

Heldy  tliat  the  property  in  the  goods  had  passed  to  tlie  plaintiff,  and  that  he  was 
entitled  to  maintain  the  action. 

Declaration  for  a  conversion  of  251  sacks  of  potatoes. 
Pleas :  Not  guilty ;  and  that  the  goods  were  not  the  plain- 
tiffs' as  alleged.     Issues  thereon. 
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At  the  trial,  before  Keating,  J.,  "the  facts  were  as  follows  : 
The  plaintiffs  had,  in  January,  1874,  entered  into  a  contract 
with  Mons.  Paresys  Loutre,  of  Merville,  in  France,  for  the 
purchase  from  him  of  potatoes.  The  contract  was  contained 
in  several  letters  between  the  purchasers  and  the  vendor. 
The  terms  ultimately  agreed  on  were  as  follows,  viz.,  for 
twenty  tons  of  potatoes  at  84  francs  per  1,000  kilogrammes, 
deliverable  in  the  course  of  the  current  month  free  on 
board  of  a  ship  at  Dunkirk,  payment  to  be  by  cash  against 
bill  of  lading  signed  by  the  captain.  It  was  also  stipulated 
that  there  should  be  a  part  payment  in  earnest  of  the 
bargain. 

The  plaintiffs  paid  £30  in  part  payment,  and  potatoes 
were  shipped  under  the  contract  on  board  the  ship  JBlonde, 
at  DunkirK,  for  London,  in  sacks  sent  over  for  the  purpose 
by  the  plaintiffs,  *under  a  bill  of  lading  which  made  [160 
them  delivemble  to  order.  The  vendor  indorsed  the'  bill  of 
lading  to  the  defendant,  and  instructed  him  to  present  the 

•  draft  for  the  balance  of  the  purchase-money  to  the  plaintiffs 
against  the  bill  of  lading.  On  the  arrival  of  the  Blonde  in 
the  Thames,  and  before  her  cargo  was  discharged,  it  was 
erroneouslv  supposed  by  the  plaintiffs,  for  some  reason  or 
other  whicn  did  not  very  clearly  appear,  that  the  shipment 
was  sixteen  sacks  short,  and,  consequently,  when  the  draft 
was  presented  by  the  defendant  they  declined  to  accept  for 
the  full  amount  on  the  ground  that  the  shipment  was  short, 
but  stated  that  if  on  discharge  of  the  cargo  it  proved  that 
the  full  quantity  was  on  board  they  would  immediately  ac- 
cept the  draft,  or,  if  preferred,  that  they  were  ready  to"  pay 
the  amount  of  the  purchase-money  due,  after  deducting  for 

•  the  sixteen  sacks,  immediately.  The  defendant  said  that  if 
the  shipment  proved  short  it  would  be  made  good,  but  he 
would  be  satisfied  with  nothing  but  immediate  acceptance 
of  the  drafts  and  on  the  plaintiffs  not  accepting,  sold  the 
potatoes  forthwith ;  the  price  of  potatoes  having  risen  con- 
siderably in  the  meantime.  It  appeared  when  the  ship  was 
unloaded  that  the  full  qiiantity  was  on  board,  and  the  plain- 
tiffs then  claimed  the  goods,  and  were  ready  to  pay  the 
price,  but  the  goods  were  delivered  to  the  defendant's 
vendee. 

On  these  facts,  the  verdict  by  consent  was  entered  for  the 
plaintiffs  for  £32  17s.  Qd.  damages,  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict,  on  the  ground  that 
neither  the  property  nor  the  possession  of  the  goods  had 
passed  to  the  plaintiffs,  the  court  to  have  power  to  draw  in- 
ferences of  fact. 
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A  rule  nisi  had  been  obtained  accordingly. 

Hdll  showed  cause :  He  contended  fliat  the  question 
whether  the  property  passed  depended  on  the  intention  of 
the  parties  to  oe  gathered  from  the  terms  of  the  contract  and 
other  circumstances,  and  that  the  expression  "free  on 
board"  in  the  contract,  the  part  payment,  and  the  fact  that 
the  potatoes  were  put  in  the  plaintiffs'  sacks,  were  sufficient 
to  snow  that  the  property  had  passed.  He  cited  Browne 
161]  V.  Hare  (*);  Joj/ce  v.  Swann  Q;  Wilmshurst  *v. 
BowJcer  (*) ;  MoaJces  v.  Nicolson  (*) ;  Bishop  v.  Shillito  (*) ; 
Aldridge  v.  Johnson  (*) ;  Langton  v.  Iliggins  (^) ;  Button 
V.  Solomonson  {*) ;  Fragano  v.  Long  (") ;  Walt  v.  Baker  (*') ; 
Shephard  v.  Harrison  (") ;  Martindale  v.  Smith  ('").  He 
also  contended  that  trover  would  lie,  on  the  ground  tnat  the 
tortious  sale  of  the  potatoes  determined  any  right  of  lien  the 
vendor  might  have.  He  cited  on  this  point  Cooper  v.  Willo- 
matt{'*) ;  Johnson  v.  St€dr{'*). 

Willis  supported  the  rule  :  He  contended  that  the  stipu- 
lation for  cash  against  bill  of  lading,  and  the  fact  that  the 
bill  of  lading  made  the  goods  deliverable  to  the  order  of  the 
vendor  were  conclusive  to  show  that  the  property  was  not 
intended  to  pass.  He  cited,  in  addition  to  the  cases  already 
cited,  Paynter  v.  James  (^^)\  Brandt  v.  Bowlby{'^)\  Mil- 
gate  V.  itebble  (") ;  Lord  v.  Price  (**).  He  also  contended 
that  in  order  to  maintain  trover  the  plaintiffs  must  be  en- 
titled to  actual  possession  of  the  goods  as  well  as  the  prop- 
erty in  them  ;  and  that  the  vendor's  lien  still  existing,  the 
action  was  not  maintainable. 

Cur.  adv.  vuZt. 

Jan.  22.  Lord  Coleridge,  C.  J. :  The  facts  in  this  case 
are  shortly  these.  There  is  a  contract  for  the  sale  of  pota- 
toes by  the  person  whom  the  defendant  represents  to  the 
plaintiffs,  to  be  delivered  free  on  board  within  a  month,  and 
payment  is  to  be  by  cash  against  bill  of  lading.  The  goods 
are  shipped  in  the  plaintiffs'  sacks  under  a  bill  of  lading, 
which  IS  indorsed  to  the  defendant.     A  part  payment  of 

(»)  8  H.  A  N.,  484  ;  4  H.  A  N.,  822 ;  27  Q^)   2  Ex.,  1 ;  17  L.  J.  (Ex.),  807. 

L.  J.  (Ex.),  372 ;  29  L.  J.  (Ex.),  6.  (")  Law  Rep.,  4  Q.  B.,  196,  493;  Law 

(«)  17  C.  B.  (N.S.),  84.  Rep.,  6  H.  L.,  116. 

(»)  7  M.  A  G.,  882.  ('*)  1  Q.  B.,  389. 

(*)  19  C.  B.  (N.S.),  290 ;  34  L.  J.  (C.P.),  ('»)  1  C.  B.,  672. 

273.  V*)   15  C.  B.  (N.S.),  380;  33  L.  J. 

(»)  2  B.  A  Aid.,  329,  n.  (C.P.),  130. 

(•)  7  E.  A  B.,  886;  26  L.  J.  (Q.B.),  ('*)  Law  Rep.,  2  C.  P.,  348. 

296.  ('*)  2  B.  A  Ad.,  932. 

C)  4  H.  A  N.,  402 ;  28  L.  J.  (Ex.),  252.  (")  3  M.  A  G.,  100. 

(«)  8  B.  A  P.,  582.  (")  Law  Rep  ,  9  Ex.,  64. 

[*)  4  B.  A C,  219. 


? 
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£30  is  made.  The  action  being  for  a  conv^ersion  of  the  pota- 
toes by  the  defendant,  it  was  objected  by  his  counsel  that 
the  property  in  the  potatoes  had  never  passed  to  the  plain- 
tiffs, it  was  contended  on  the  other  side  that  the-property 
had  passed,  and  that  the  vendor  had  merely  reserved  a  lien 
on  the  goods  for  the  jjrice.  My  Brother  Keating  directed  a 
verdict  *for  the  plaintiffs,  reserving  leave  to  tlie  defen-  [162 
dant  to  move.  I  am  of  opinion  that  his  ruling  was  correct. 
The  result  of  the  decisions  which  were  cited  is,  that  the  ques- 
tion whether  the  property  in  goods  has  passed  under  a  contract 
of  sale  is  a  question  of  intention  to  be  gathered  from  all  the 
circumstances,  fhe  expressions  made  use  of  in  the  contract, 
and  also  the  surrounding  circumstances.  In  the  case  of  a  spe- 
cific chattel,  the  rule  is  that  the  sale  passes  the  proi>ertv.  So 
also  the  general  rule,  as  laid  down  in  several  cases,  is  that,  in 
the  absence  of  countervailing  circumstances,  the  specific  ap- 
propriation of  goods  to  the  contract,  bv  their  being  placed  in 
vessels  or  receptacles  provided  by  the  purchasers,  would 
pass  the  property.  Here  the  potatoes  were  separated  from 
a  larger  duIk,  and  placed  in  the  plaintiffs'  sacks,  which  had 
been  sent  over  for  the  purpose.  In  addition  to  this  very 
strong  fact  there  is  also  the  expression  "free  on  board"  in 
the  contract,  which  has  in  previous  cases  been  relied  on,  not 
as  absolutely  conclusive  to  show  that  the  property  passed, 
but  as  a  strong  element,  to  be  considered  in  lavor  of  that  con- 
clusion. ■  There  is  also  the  further  fact  that  there  was  a  part 
payment  of  £30.  All  these  are  very  strong  circumstances  to 
show  that  the  property  passed ;  but  it  is  contended,  on  the 
other  hand,  that  the  expression,  "cash  against  bill  of 
lading,"  in  the  contract,  is  of  itself  conclusive  to  ascertain 
the  intention  of  the  vendor ;  that,  the  bill  of  lading  being  the 
indicium  of  property,  the  fact  that  the  purchaser  was  not 
to  receive  it  until  he  paid  the  price  unmistakably  indicated 
the  intention  that  till  then  the  property  should  not  pass.  In 
support  of  this  view  a  great  many  cases  and  dicta  of  judges 
were  cited.  These  authorities  appear  to  me  to  ^o  no  fur- 
ther than  the  conclusion  that,  in  the  absence  ot  counter- 
vailing circumstances,  the  stipulation  for  cash  against  bill  of 
lading  would  have  been  conclusive.  In  like  manner  many 
of  the  circumstances  existing  in  this  case  have  been  held,  in 
the  absence  of  countervailing  circumstances,  to  be  conclu- 
sive evidence  of  an  intention  to  pass  the  property.  There  is 
also  another  strong  fact  against  the  plaintiffs'  contention, 
viz.,  that  the  bill  oi  lading  was  indorsed  to  the  order  of  the 
defendant ;  but  that  again  is  only  evidence  of  the  intention, 
and  may  be  rebutted  by  contrary  evidence.     The  rule  as  de- 
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ducible  from  all  the  cases,  and  as  it  is  laid  down  in  the 
learned  works  of  Mr.  Justice  Blackburn  and  Mr.  Benjamin 
on  Sale,  is,  that  the  question  whether  the  property  has 
163]  passed  *being  one  of  intention  to  be  collected  from  all 
the  circumstances,  no  single  circumstance  is  necessarily  con- 
clusive in  all  cases,  but  the  conclusion  to  be  drawn  must  de- 
pend on  a  balance  of  the  various  circumstances  on  one  side 
and  the  other.  The  question  is  therefore  one  of  faet  for  a 
jury,  and  we  have  here — ^being  placed  in  the  position  of  a 
jury — to  determine  it  as  a  question  of  fact.  I  am  of  opinion 
that,  taken  altogether,  the  evidence  in  this  case  shows  that 
it  was  intended  by  the  parties  that  the  property  should  pass 
at  Dunkirk.  There  was  another  point  raised  as  to  the  form 
of  the  action  to  which  it  is  necessary  to  advert  It  was  con- 
tended that  the  plaintififs  could  not  maintain  trover  because 
there  was  at  least  a  lien  on  the  part  of  the  vendor.  This 
question  appears  to  me  to  depend  on  the  question  whether 
there  was  an  absolute  refusal  oy  the  plaintiffs  to  accept  the 
bill  of  exchange  in  compliance  with  the  terms  of  the  con- 
tract. If  there  was,  our  decision  on  this  point  must  be  for 
the  defendant.  The  facts,  however,  do  not  appear  to  me  to 
show  that  there  was  such  a  refusal  on  the  part  of  the  plain- 
tiffs to  accept  the  bill.  When  the  potatoes  arrived,  it  was 
supposed  by  both  parties  that  there  were  sixteen  sacks  short. 
The  plaintiffs  said  that  they  could  not  accept  the  bill  for  the 
price  of  the  full  number  when  there  were  sixteen  short ;  that 
they  were  quite  ready  immediately  to  pay  the  amount  less 
the  deficiency,  or  if  the  defendant  liked  to  wait  till  the  ves- 
sel was  unloaded,  they  would  accept  for  what  was  actually 
on  board.  The  defendant  would  be  satisfied  with  nothing 
else  than  the  immediate  and  absolute  acceptance  of  the  bill 
for  the  full  amount.  The  plaintiffs  never  refused  to  comply 
with  the  contract;  and  when  it  turned  out  that  the  parties 
were  mistaken,  and  the  full  quantity  was  on  board,  they 
were  perfectly  willing  to  have  taken  the  whole. .  Under 
these  circumstances  it  appears  to  me  that  the  right  of  lien 
did  not  exist,  and  the  right  of  possession  as  well  as  of  prop- 
erty had  passed  to  the  plaintiffs.  This  rule  must  therefore 
be  discharged. 

GrROVE,  J.:  I  am  of  the  same  opinion.  Mr.  Willis  ap* 
peered  at  first  disposed  to  contend  that  the  term  ''cash 
against  bill  of  lading"  was  absolutely  conclusive  evidence 
of  the  intention  not  to  pass  the  property ;  but  finding  that 
he  could  not  sustain  this  view,  he  argued  that  it  was  prima 
facie  conclusive,  and  that  there  was  no  circumstance  in  the 
164]  present  case  suflScient  to  rebut  it.     Standing  *by  itself 
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it  might  be  conclusive,  but  there  are  additional  facts  in  this 
case.  There  is  first  the  fact  that  the  bill  of  lading  was  in- 
dorsed to  the  consignor's  agent,  which  is  strongly  in  the 
defendant's  favor.  But  then  there  are  the  other  circum- 
stances which  apjjear  to  me  of  still  greater  weight  in  the 
plaintiffs'  favor,  viz.,  that  the  delivery  was  to  be  free  on 
board,  that  there  was  a  part  payment,  and  that  the  sacks  in 
which  the  potatoes  were  shipped  were  the  plaintiffs'.  All 
these  are  extremely  strong  facts  pointing  to  the  conclusion 
that  the  property  passed,  and  one  of  these  yvas  considered 
so  verv  strong  in  tlie  case  of  Broione  v.  Harei^)  as  to  make 
that  almost  a  decision  in  point  to  the  present  case.  It  is 
true  that  the  cases  run  very  fijie,  but  they  none  of  them,  I 
think,  depart  from  the  proposition  that  the  question  is  one 
of  intention  for  theiury,  when  there  are  circumstances  point- 
ing both  ways.  The  case  of  Browne  v.  ffareQ)  is  very 
plainly  tothat  effect.  In  that  case  the  oil,  which  was  the 
subject  of  the  contract,  was  to  be  shipped  "free  on  board," 
and  was  to  be  paid  for  by  bill  of  exchange  on  delivery  to 
the  defendants  of  the  bill  of  lading.  It  was  so  shipped  free 
on  board,  and  the  bill  of  lading  taken  deliverable,  to  ship- 

Eers'  order.  So  far  the  case  was  very  similar  to  the  present, 
ut  the  bill  of  ladinjj  was  there  indorsed  to  the  purchasers, 
whereas  here  it  was  indorsed  to  the  vendor' s  agent.  It  was 
held  that  the  property  passed  to  the  purchasers  when  the 
goods  were  placed  "free  on  board"  in  performance  of  the 
contract,  and  that  it  was  a  queetion  for  the  jury  whether  the 
plaintiffs  so  shipped  the  oil  in  performance  of  their  contract 
to  place  it  free  on  board,  or  for  the  purpose  of  retaining  a 
control  over  it  and  continuing  to  be  owners  contrary  to  the 
contract.  The  expression  "free  on  board"  appears  to  have 
been  the  main  point  relied  upon  in  that  case.  Here,  not 
only  were  the  potatoes  to  be  delivered  "free  on  board,"  but 
there  was  part  payment  and  delivery  into  plaintiffs'  sacks, 
which  alone  would  be  the  strongest  evidence,  according  to 
one  class  of  decisions,  that  the  property  passed.  The  terms 
"  cash  against  bill  of  lading"  may  very  well  be  satisfied  by 
construing  them  as  meant  to  preserve  the  vendor's  lien,  and 
so  as  not  at  all  inconsistent  with  the  other  facts  pointing  to 
an  intention  that  the  property  should  pass. 

Denman,  J.:  I  am  01  the  same  opinion.  It  was  desir- 
able that  *we  should  be  referred  to  the  cases  on  this  [165 
subject,  but  in  the  result  I  have  no  doubt  the  true  principle 
is,  that  the -question  whether  the  property  has  passed  is  one 
of  fact  for  the  jury  on  consideration  of  the  facts  on  both 

(»)  8  H.  A  N.,  484 ;  4  H.  <k  N.,  822;  27  L.  J,  (Ex.),  872  j  29  L.  J.  (Ex.),  6. 

11  Eng.  Rep.  41 
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sides  of  the  question.  The  rule  on  the  subject  is  put  very 
clearly  in  the  case  of  Van  Casteel  v.  Booker  (').  We  have 
here  to  act  as  jurymen,  and  it  appears  to  me  that  the  facts 
very  strongly  preponderate  in  lavor  of  the  conclusion  that 
the  intention  was  that  the  property  should  pass,  and  that 
the  terms  which  were  relied  on  as  pointing  to  a  contrary 
conclusion  should  be  construed  as  merely  intended  to 
preserve  the  vendor's  lien.  With  regard  to  the  question 
whether  trover  will  lie,  I  agree  entirely  with  the  view  taken 
by  my  Lord. 

Keating,  J.:  I  also  agree  in  the  conclusion  that  the  in- 
tention was  that  the  property  should  pass,  the  lien  for  the 
balance  of  the  purchase-money  after  payment  of  the  £30 
being  reserved  to  the  vendor.  With  regard  to  the  question 
whetner  the  action  of  trover  was  maintainable,  it  is  the  law 
that  if  one  party  absolutely  refuses  to  perform  the  contract, 
the  other  party  may  rescind.  If  the  defendant  was  entitled 
to  rescind,  he  was  entitled  to  sell  the  potatoes,  and  his  so 
doing  was  no  conversion  ;  but  if  he  was  not  so  entitled,  there 
was  a  conversion.  The  question,  therefore,  is  whether  there 
was  an  absolute  refusal  on  the  part  of  the  plaintiffs  to  per- 
form the  contract.  It  appears  to  me  that  there  was  no  such 
refusal.  It  being  supposed  that  some  of  the  sacks  were 
missiiiff,  they  saia,  if  they  are  found,  we  will  at  once  accept 
the  bill  for  the  full  amount.  If  they  cannot  be  found,  we 
are  not  bound  to  accept  in  respect  of  cargo  that  is  not  de- 
livered. The  defendant,  the  market  having  in  the  meantime 
risen  considerably,  proceeded  immediately  to  sell  the  pota- 
toes. I  think  that  a  reasonable  time  had  not  elapsed,  and 
that  there  was  no  evidence  of  such  a  refusal  to  perform  the 
contract  as  would  justify  the  defendant  in  rescinding  the  con- 
tract and  selling  the  potatoes.  There  was,  consequentlv,  a 
conversion  of  the  potatoes,  and  the  action  is  maintainable. 

Rvle  discharged. 

Attorneys  for  plaintiffs :  DaUon  &  Jessett. 
Attorneys  for  defendant :  Heather  &  Co. 

(>)  2  Exch.,  691 ;  18  L.  J.  (Ex.),  d- 
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[Law  Reports,  10  Common  Pleas,  166.] 
Jan.  28,  1876. 

*Dawes  v.  Harness.  [166 

Heading — Flea  of  Fraud — Disaffirmance  of  Contract, 

To  a  declaration  on  a  check  the  defendant  pleaded  that  he  was  induced  to  sign  the 
check  by  the  fraud  of  the  plaintiff : 

Hdd,  that  the  plea  imported  an  allegation  that  the  defendant,  on  discovering  the 
fraud,  disaffirmed  the  contract,  and  that  the  defendant  was  not  entitled  to  a  yerdict 
on  a  traverse  of  the  plea,  it  appearing  that  he  had  not  disaffirmed  the  contract. 

Declaration  on  a  check  by  pajree  against  drawer. 

Plea :  That  the  defendant  was  induced  to  sign  the  said 
check  by  the  fraud  of  the  plaintiff. 

Issue. 

At  the  trial  the  facts  were  as  follows : 

The  check  was  given  in  payment  of  the  purchase- money 
of  the  good- will  of  a  business,  fixtures,  &c.,  sold  by  the 

Elaintiflc  to  the  defendant.  The  defendant  alleged  that  he 
ad  been  induced  to  enter  into  the  contract  by  a  fraudulent 
representation  made  by  the  plaintiff.  The  jury  found  that 
the  fraud  had  been  committed,  but  they  also  found  that  the 
defendant  had  after  discovering  the  fraud  remained  in  pos- 
session of  the  business  and  fixtures.  It  was  contended  for 
the  defendant  that  the  plaintiff  ought  to  have  replied  spe- 
cially, if  he  relied  on  the  fact  that  the  defendant  had  not 
disaffirmed  the  contract,  and  could  not  rely  on  that  fact  un- 
der the  general  traverse  of  the  plea.  The  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly, 
Joyce^  Q.C.,  and  F,  Turner ^  showed  cause:  They  con- 
tended that  it  was  necessary  for  the  defendant  under  the 
plea  of  fraud  to  prove  that  he  had  repudiated  the  oontract. 
[They  cited  CampbeU  y.  Fleming  (*) ;  Bwlch-y-Plwm  Lead 
Mining  Company  v.  Baynes  (*) ;  Lawton  v.  Elmore  (*) ; 
Deposit  Life  Assurance  Company  v.  Ayscough  (*) ;  Selway 

Willis^ 
They  contended  that,  the  fraud  being  proved,  the  check 
was  pr ima facie  SLVoidedj  and  that  the  fact  that  the  defen- 

(')  1  A.  A  R,  40.  (*)  6  E.  A  B.,  761 ;  26  L.  J.  (Q.B.),  29. 

(«)  Law  Rep.,  2  Ex.,  824.  (»)  6  M.  A  W.,  88. 

(«)  27  L.  J.  (Ex.),  141.  (•)  4  M.  A  G.,  209. 


V.  Fogg{^)\  Sanderson  y.  Collmani^),'] 

and/.  D.  Fitzgerald,  supported  the  rule:  [167 

"      [5h< 
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dant  had  set  up  the  contract  again  by  electing  to  retain  the 
benefit  of  it  ought  to  have  come  from  the  plaintiff  by  way  of 
replication,  relying  upon  the  analogy  of  the  replication  of 
ratification  to  a  plea  of  infancy,  of  disability  to  a  plea  of 
the  Statute  of  Limitations,  or  of  felony  to  a  plea  under  the 
Carriers  Act. 

Brett,  J. :  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  declaration  was  upon  a  check  drawn  by  the 
defendant,  and  to  establish  the  defence  it  was  necessary  to 
show  that  the  check  was  obtained  by  a  fraudulent  represen- 
tation, and  that  the  defendant,  on  discovering  the  fraud, 
disaffirmed  the  contract.  If  it  were  true  to  sav  that  the 
fraud  ^er  se  avoided  the  contract,  the  argument  for  the  de- 
fendant would  be  good.  But  the  true  legal  doctrine  is  that 
fraud  merely  renders  the  contract  voidable,  that  is  to  say, 
gives  an  option  to  the  party  defrauded  to  disaffirm  the  con- 
tract, but  until  he  disamrms  it  remains  good.  The  plea  of 
fraud  taken  as  an  allegation  that  the  contract  was  procured 
by  fraud  and  nothing  more  would  not  amount  to  a  defence, 
for  it  would  be  consistent  with  it  that  the  contract  still  re- 
mained in  existence.  The  forms  of  pleading  allow  fraud  to 
be  pleaded  generally,  but  the  plea  must  be  taken  to  include 
an  allegation  that  the  defendant  disaffirmed  the  contract, 
otherwise  it  would  be  a  bad  plea.  This  implied  allegation 
is  traversed  by  the  traverse  of  the  plea,  and  if  the  evidence 
show  that  the  contract  was  induced  by  fraud,  but  the  defen- 
dant has  not  disaffirmed  the  contract,  the  plea  will  not  be 
proved.  The  jury  here  found  that  part  of  the  plea  only 
was  proved,  and  that  though  the  conti-act  was  procured  by 
fraud,  the  defendant  had  not  disaffirmed  it.  If  authority 
were  wanting  for  our  decision  the  opinion  of  Pollock,  C.B., 
in  I^awton  v.  Elmore{^\\^  sufficient  authority. 

Grove,  J. :  I  am  of  the  same  opinion.  If  the  mere  words 
of  the  pleadings  were  looked  at,  it  would  seem  as  if  the 
traverse  of  the  plea  only  raised  the  question  whether  the 
1681  contract  was  obtained  *by  fraud.  But  the  plea  of 
fraud  must  be  looked  upon  as  a  short  form  adopted  for  the 
sake  of  brevity,  importing  not  an  allegation  of  fraud  only, 
but  also  of  all  circumstances  necessary  to  render  fraud  a 
defence.  Now,  fraud  only  makes  a  contract  voidable  at 
election,  and  to  make  the  plea  good  we  must  assume  that  it 
alleges  that  the  defendant  elected  to  determine  the  con- 
tract. If  so,  a  replication  such  as  was  suggested  is  not 
necessary.  There  is  no  instance  to  be  found  of  such  a 
replication,  and  yet  this  question  must  have  constantly 

O  27  L.  J.  (Ex.),  141. 
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occurred.  The  opinion  expressed  by  Pollock,  C.B.,  in  the 
case  of  Lawton  v.  Elmore  (*)  is  a  strong  authority  for  the 
view  we  take. 

Rule  discharged. 

Attorney  for  plaintiff :  Stokes. 

Attorneys  for  defendant :  Lumley  &  I/umley. 

(»)  27  L.  J.  (Ex.),  141. 


[Law  Reports,  10  Common  Pleas,  179.] 

Feb.  7,  1875. 
[IN  THE  EXCHEQUER  CHAMBER.] 

♦LiSHMAN  and  Another  v.  The  Northern  Maritime  [179 

Insurance  Company.  (*) 

Jnturanee  on  Frnght — Warranty  as  to  Amount  of  Jnsuranee  on  HvU — Conceahnmt-^ 
Jion-communicaHon  of  a  material  Fact  coming  to  the  Knowledge  of  t4«  Anured  after 
Acceptance  of  Bisk  out  before  ieeuing  the  Policy. 

A  proposal  for  insurance  on  freight  was  made  and  accepted  on  the  11th  of  March. 
On  the  16th  the  ship  was  lost.  On  the  17th,  the  assured,  with  knowledge  of  the  loss, 
but  without  communicating  it  to  the  insurers,  demanded  a  stamped  poucy.  The  in- 
surers then,  for  the  first  time,  required  to  be  informed  as  to  the  amount  of  the  insurance 
upon  the  hull,  and  inserted  in  Uie  policy  (which  the  assured  accepted),  the  following 
warranty,  "Hull  warranted  not  insured  for  more  than  £2,700  after  tibe  20th  March. 
The  vessel  was  then  insured  for  an  additional  £500  in  an  insurance  dub,  by  the  rules 
of  which  all  ships  belonging  to  members  were  insured  from  t^^20th  of  March  in  one 
year  to  the  20th  of  March  in  the  following  year,  "  and  so  on  f^om  year  to  year  unless 
ten  days'  notice  to  the  contrary  be  given ;"  and  in  the  absence  of  notice  the  managers 
of  the  club  were  to  renew  each  policy  on  its  expiration : 

Jfeldy  affirming  the  decision  of  the  court  below,  that,  notwithstanding  those  rules,  the 
club  policv  was  not  a  continuing  policy  beyond  the  20th  of  March  of  the  current 
year;  and  that  the  ship  having  oeen  lost  before  that  date,  no  new  effective  policy 
could  have  been  made,  and,  consequently,  the  warranty  was  complied  with. 

Held,  also,  that  the  risk  having  been  accepted  by  the  insurers  on  the  11th  of  March, 
the  addition  on  the  1 7th  of  a  term  for  their  benefit,  and  not  affecting  the  risk,  did  not 
prevent  the  policy  from  being  one  drawn  up  in  respect  of  the  risk  accepted  on  the 
11th,  and,  thererore,  upon  the  authority  of  Cory  v.  Fatton,  (Law  Rep.,  7  Q.  B.  804), 
the  concealment  of  the  loss  was  not  a  concealment  of  a  material  &ct  so  as  to  avoid 
the  policy. 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas, 
discharging  a  rule  to  enter  a  verdict  for  the  defendants. 

The  facts  of  the  case  are  fully  set  out  in  the  report  below  (*). 

Her  Schelly  Q.C.  (witli  him  01  Crompton)y  for  the  defen- 
dants :  This  case  is  distinguishable  from  Oory  v.  PaMon  (*). 
Admitting  that  the  law  is,  that  where  there  has  been  a  previous 
agreement  for  an  insurance,  followed  by  a  policy  pursuing 

(0  Law  Rep.,  8  C.  P.,  216.  («)  Law  Rep.,  7  Q.  B.,  804. 

(♦)  Affirming  6  Eng.  Rep.,  278. 
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the  terms  of  such  agreement,  the  obligation  to  disclose 
material  facts  only  extends  to  the  time  of  such  previous 
180]  agreement,  here  the  terms  of  the  policy  did  *not  cor- 
respond with  those  of  the  previous  agreement.  There  never 
was  a  previous  agreement  for  the  insurance  ultimately  ef- 
fected by  the  policy.  The  principle  is  that  where  there  is  a 
complete  agreement  binding  in  honor,  and  all  that  remains 
to  be  done  is  to  issue  a  stamped  policy  embodying  such 
agreement,  the  policy  is  to  be  considered  as  if  executed  at  the 
date  of  the  previous  agreement.  That  principle  cannot  be  ap- 
plied here.  The  plea  that  at  the  time  of  making  the  policy 
there  was  a  concealment  of  a  material  fact  is  proved.  It  is 
admitted  that  if  the  alteration  made  the  contract  more  bur- 
densome to  the  underwriter,  and  the  concealment  was  of  a 
fact  material  to  the  question  whether  the  alteration  should 
take  place,  there  would  be  a  concealment  vitiating  the 
policy.  There  is  no  authority  for  the  proposition  that  you 
cian  split  up  the  altered  contract  into  different  i)arts,  and 
make  the  duty  to  disclose  end  at  different  periods  with 
regard  to  different  stipulations  forming  part  of  it. 

it  is  contended,  secondly,  that  the  warranty  was  not  com- 
plied with.  Insurance  for  the  purposes  of  the  warranty 
includes  a  case  where  there  was  an  agreement  to  insure  as 
well  as  where  there  was  a  complete  insurance. 

Sir  John  Holker^  S.G.  (with  him  O.  BTuce\  for  the  plain- 
tiffs, was  not  c&Ued  upon. 

Bramwell,  B.  :  I  am  of  opinion  that  the  judgment  below 
should  be  affirmed.  With  regard  to  the  question  as  to  the 
warranty,  it  appears  to  me  clear  that  there  was  no  insurance 
contrary  to  the  terms  of  it  after  the  20th  of  March.  Put- 
ting aside  the  difficulty  under  the  Stamp  Act,  and  assuming 
that  the  defendant  could  rely  on  a  contract  not  enforceable 
at  law,  there  was  at  the  utmost  only  a  right  to  an  insurance 
optional  on  the  part  of  the  plaintiff,  and,  it  would  appear, 
.  to  some  extent  on  the  part  of  the  managers  of  the  club. 
The  vessel  was  lost  on  the  17th  of  March,  and  it  is  impos- 
sible to  suppose  there  could  be  any  insumnce  then  to  com- 
mence at  a  future  date,  that  is  to  say,  after  the  20th  of 
March.  With  regard  to  the  remaining  question,  it  is  admit- 
ted on  the  authorities  that,  wliere  there  is  a  complete  agree- 
ment for  an  insurance  contained  in  what  is  known  as  a  slip, 
but  which  would  not  itself  be  available  for  want  of  a  stamp, 
181]  and  afterwards  a  *policy  is  executed  in  conformity  with 
it,  if  everything  material  is  communicated  up  to  the  time  of 
the  giving  the  slip,  but  something  material  arising  between 
that  time  and  the  time  of  executing  the  policy  is  not  com- 
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municated,  there  is  no  concealment  so  as  to  vitiate  the  policy. 
What  the  defendant  here  seeks  to  say,  put  plainly,  is  this : 
If  the  underwriter,  when  called  upon  to  execute  the  policy 
in  pursuance  of  the  contract,  asks  for  some  additional  term 
to  which  he  is  not  entitled,  and  the  assured  consents  because 
he  thinks  the  matter  indifferent,  or  it  is  one  which  he  may 
be  disposed  to  concede  in  favor  of  the  underwriter,  then, 
by  some  strange  process,  in  consequence  of  his  so  consent- 
ing, the  underwriter  is  entitled  to  have  a  communication 
made  to  him  to  which  otherwise  he  would  not  have  a  right. 
This  contention  is  plainly  opposed  to  good  sense. 

The  principle  to  be  derived  from  the  authorities  is,  that 
the  time  between  the  slip  and  the  policy  is  not  to  be  counted, 
and  the  latter  relates  back  to  the  former.  The  defendants' 
contention  is  that  here  the  insurance  must  be  considered  as 
made,  not  at  the  time  when  the  agreement  for  it  was  first 
come  to,  but  at  the  time  when  the  arrangement  for  the  ad- 
ditional term  was  made.  It  seems  to  me  that  this  is  not  so, 
and  that  the  principle  established  by  the  authorities  applies 
to  this  case.  The  insurance  must  relate  back  to  the  time  of 
the  real  agreement :  although  modified,  it  is  in  truth  only 
the  result  of  such  agreement.  The  case  would  be  different 
if  the  parties,  after  making  the  original  agreement,  were 
dissatisned  with  the  terms  of  it,  and  altered  it  in  drawing 
oip  the  final  terms  of  the  insurance,  so  as  substantially  to 
alter  the  nature  of  the  bargain  as  affecting  both  sides.  In 
that  case  it  might  well  be  that  the  obligation  to  communi- 
cate material  facts  would  continue  until  the  time  of  the  exe- 
cution of  the  policy,  at  any  rate  with  respect  to  all  matters 
material  to  the  alteration  of  the  terms.  There  is  no  such 
a  state  of  things  here.  The  stipulation  introduced  was 
merely  one  for  the  benefit  of  the  underwriter,  to  which  he  was 
not  entitled,  and  the  concealment  was  not  material  with  re- 
gard to  it.  If  we  are  to  look  at  the  substance  of  the  thing, 
the  principle  of  Cory  v.  Patton  (')  and  lonides  v.  Pacific 
Insurance  Co,  (')  is  clearly  applicable  to  this  case.  The  rule 
as  thus  laid  *down  is  this :  The  obligation  that  the  law  [182 
attaches  to  the  relation  of  insurer  and  insured,  viz.,  that  up 
to  the  time  of  the  insurance  material  facts  must  be  commu- 
nicated, must  be  taken  with  this  qualification,  that  when 
there  is  a  previous  agreement  out  of  which  the  policy  of 
insurance  substantially  arises,  by  mercantile  usage  the  obli- 
gation attaches  up  to  the  time  of  making  such  agreement 
only,  and  not  up  to  the  time  of  making  the  policy. 

(')  Law  Rep.,  7  Q.  B.,  304.        («)  Law  Rep.,  6  Q.  B.,  674 ;  Law  Rep.,  1  Q.  B.,  617. 
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Blackburn,  J.:    I  am  of  the  same  opinion.    The  first 

?uestion  is,  whether  there  was  a  breach  of  the  warranty, 
ib  is  not  necessary  to  decide  what  the  effect  would  have  been 
if  a  new  policy  had  been  issued  by  the  club.  No  such  policy 
ever  was  issued ;  and  the  ship  being  lost,  and  known  to  be 
lost,  no  such  policy  ever  could  be  issued.  It  is  clear  the 
warranty  was  complied  with.  The  second  question  is  as  to  the 
concealment.  The  rule  has  been  long  estaolished  that  a  con- 
cealment of  material  facts  known  to  ftie  assured  before  effect- 
ing the  insurance  will  avoid  the  policy,  the  princi|3le  being 
that  with  regard  to  insurance  the  utmost  good  faith  must 
be  observed.  Suppose  the  policy  were  actually  executed, 
and  the  parties  agreed  to  add  a  memorandum  afterwards, 
altering  the  terms :  if  the  alteration  were  such  as  to  make 
the  contract  more  burdensome  to  the  underwriters,  and  a 
fact  known  at  that  time  to  the  assured  were  concealed  which 
was  material  to  the  alteration,  I  should  say  the  policy  would 
be  vitiated.  But  if  the  fact  were  quite  immaterial  to  the  al- 
teration, and  only  material  to  the  underwriter  as  being  a  fact 
which  showed  that  he  had  made  a  bad  bargain  originally, 
and  such  as  might  tempt  him,  if  it  were  possible,  to  ^et  out 
of  it,  I  should  say  there  would  be  no  obligation  to  disclose 
it.  In  the  case  of  a  stamped  policy  actually  executed,  the 
underwriter  would  have  no  temptation  to  get  out  of  the  bar- 
gain, because  in  that  case  he  would  have  no  opportunity: 
But  the  stamp  laws  put  it  in  his  power,  in  the  case  of  a  slip,  to 

fet  out  of  the  engagement  whicn  in  honor  he  ought  to  fulfil, 
t  was  decided  in  0<yry  v.  Pattern  (*)  that  the  obligation  to  dis- 
close material  facts  does  not  in  such  a  case  extend  to  mak- 
ing it  necessary  to  disclose  facts  after  the  underwriter  is  once 
183]  bound  in  honor,  and  so  to  tempt  him  to  *break  his 
engagement.  That  decision  has  been  since  adhered  to  in 
other  cases.  Now  this  case  is,  according  to  the  principle  of 
Gory  V.  PaUoni^\  exactly  the  same  as  if,  on  the  11th  of 
March,  a  stamped  policy  had  been  executed,  and  then  a 
memorandum  containing  the  alteration  afterwards  added. 
It  seems  to  me,  therefore,  that  my  Brother  Brett  was  right 
when  he  left  it  to  the  jury  to  say,  whether  the  fact  that  the 
ship  was  lost  was  material,  in  relation  to  the  proposed  alter- 
ation of  the  policy  from  the  terms  of  the  previous  agree- 
ment. If  the  premium  had  been  reduced  in  consideration 
of  the  warranty,  then  the  loss  of  the  ship  might  have  become 
a  material  fact  to  be  known  by  the  underwriter  before  con- 
senting to  such  an  alteration.  Here  the  fact  was  quite  im- 
material to  the  alteration,  and  the  jury  so  found. 

(')  Law  Rep.,  7  Q.  B.,  304. 
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« 

Mellor,  J. :  The  onlv  question  is,  whether  this  case  can 
be  distinguished  from  (Jory  v.  Patton  {^).  Mr.  Herschell  en- 
deavored very  ingeniously  to  distinguish  it,  but  in  my  opin- 
ion there  is  no  suDstantial  distinction. 

Cleasby,  B.  :  I  am  of  the  same  opinion.  Any  difficulty 
that  there  might  otherwise  be  in  the  case  appears  to  me  to 
be  entirely  removed  by  the  finding  of  the  jury,  that  the  fact 
of  the  ship's  loss  was  not  material  to  be  communicated  to 
the  underwriter  on  the  17th  of  March.  Unless  we  could  see 
that  there  was  no  reasonable  evidence  to  support  that  ver- 
dict, we  ought  not  to  set  it  aside.  I  cannot  ^ay  that  there 
was  not  sufficient  evidence  to  support  it. 

Pollock  and  Amphlett,  BB.,  concurred. 

JudgTnent  affirmed. 

Attorneys  for  plaintiffs :  Mercer  &  Mercer y  for  Oliver  & 
BottreU, 

Attorneys  for  defendants:  Williamson^  HiU  &  Co.^  for 
H.  P.  &  M.  Philipson. 

0)  Law  Rep.,  1  Q.  B.,  304. 
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[Law  Reports,  10  Exchequer,  1.] 
Not.  6,  1874. 

1]     *Bradburn  v.  The  Great  Western  Railway 

Company. 

Negligence — Railvoay  Company — Insurance — Damages, 

In  an  action  for  injuries  caused  by  defendants*  negligence,  a  sum  received  by  the 
plaintiff  on  an  accidental  insurance  policy  cannot  be  taken  into  account  in  reduction 
of  damages. 

Action  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  through  the  defendants'  negligence,  while  he 
was  travelling  as  a  passen^r  on  their  line.  The  cause  was 
tried  at  Stafford,  before  rigott,  B.,  at  the  last  Summer 
Assizes.  The  jury  found  a  verdict  for  the  plaintiff  for  £217  ; 
but,  as  it  appeared  that  he  had  received  a  sum  of  £31  on  ac- 
count of  tne  accident  upon  an  insurance  effected  by  him 
with  the  Accidental  Insurance  Company,  it  was  contended 
by  the  defendants  that  that  sum  ought  to  be  deducted  from 
the  sum  at  which  the  jury  assessed  the  damages.  The 
learned  judge,  after  consulting  with  Lord  Coleridge,  C.J., 
directed  the  verdict  to  be  entered  for  the  whole  sum,  but  re- 
served leave  to  the  defendants  to  move  to  reduce  the  verdipt 
by  £31. 

2]  ^Huddleston^  Q.C.,  moved  accordingly:  The  plain- 
tiff's loss  from  the  accident  was  partly  compensated  by 
what  he  received  from  the  insurance  company  by  reason  of 
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the  accident.  The  case  of  Yates  v.  WItyte  (')  is  distinguish- 
able on  the  ground  that  the  policy  there  was  strictly  a  con- 
tract of  indemnity,  and  the  plaintiff  was  to  hold  the  pro- 
ceeds of  the  action  in  trust  for  the  underwriters  so  far  as 
they  had  indemnified  him  (').  The  direction  of  Lord  Camp- 
bell, C.  J.,  to  the  jury  in  Hicks  v.  Newport^  c6c.,  Ry.  Co.  ( ), 
in  an  action  brought  under  9  &  10  Vict.  c.  93,  is  more  appli- 
cable ;  there  the  whole  sum  received  on  an  accident  policy 
was  deducted. 

Beam  WELL,  B.:  Clearly  there  must  be  no  rule.  The  jury 
have  found  that  the  plaintiff  has  sustained  damages  through 
the  defendants'  negligence  to  the  amount  of  £217,  but  it  is 
said  that  because  the  plaintiff  has  received  £31  from  the 
oflSce  in  which  he  insured  himself  against  accidents,  there- 
fore the  damages  do  not  amount  to  £217.  One  is  dismayed 
at  this  proposition.  In  DaU>y  v.  India  and  London  Life 
Assurance  Company  {*)  it  was  decided  that  one  who  pays 
premiums  for  the  purpose  of  insuring  himself,  pays  on 
the  footing  that  his  nght  to  be  compensated  wnen  the 
event  insured  against  happens  is  an  equivalent  for  the  pre- 
miums he  has  paid ;  it  is  a  quid  pro  ^uo^  larger  if  he  gets  it, 
on  the  chance  that  he  will  never  get  it  at  all.  That  decision 
is  an  authority  bearing  on  the  present  case,  for  the  principle 
laid  down  in  it  applies,  and  snows  that  tne  plaintiff  is  en- 
titled to  retain  the  oenefit  which  he  has  paid  for  in  addition 
to  the  damages  which  he  recovers  on  account  of  the  defen- 
dants' negligence. 

As  to  the  case  of  HicJcs  v.  Newport^  <fec?.,  -By.  Cb.,  that  was 
an  action  brought  under  Lord  Campbell's  Act,  and  the  rul- 
ing is  quite  correct.  The  statute  had  laid  down  no  rule  as 
to  the  mode  of  ^calculating  the  damages  to  be  given  in  [3 
respect  of  the  right  of  action  which  it  created.  The  rule 
was  first  laid  down  in  this  court  ('),  and  that  rule  was,  that 
the  damages  were  to  be  a  compensation  to  the  family  of  the 
deceased  equivalent  to  the  pecuniary  benefits  which  they 
might  have  reasonably  expected  from  the  continuance  of  his 
life.  If,  therefore,  the  person  claiming  damages  was  put  by 
the  death  of  his  relative  into  possession  of  a  large  estate, 

{})  4  Bing.  N.  C,  272.  an  equitable  right,  they  will  establish  it 

(")  In  Yates  v.  Whyte  (4  Bing.  N.  C,  at  in  another  court." 

p.  286),  Bosanquet,  J.,  after  referring  to  (*)  4   B.    <fe   S.,  403,  note   to   Pym  v. 

the   similar   case   of  Mason  v.  Sairairury  Oreat  Northern  Ry.  Co. 

(8  Doug.,  60),   says,  "There  the  action  {*)  16  C.  B.,  305;  24  L.  J.  (C.P.),  2. 

■was  brought  for  the  benefit  of  the  under-  (*)  Franklin  v.  Sovih  Eastern  Ry.  Co.,  3 

writers;  nere  the  plaintiff  sues  on  his  H.  <&  N.,  211,  followed  in  Bolton  v.  /South 

own  account     But  I  think  that  makes  no  Eastern  Ry.   Co.,  4  C.  B.  (N.S.),  296;  27 

difference;  for  he  has  the  legal  right  to  L.3.  {C.F.),221,€aid Pymv. Great Xorihem 

the  damages,  and  if  the  underwriters  have  Ry  Co.,  4  B.  <b  S.,  306 ;  82  L.  J.  (Q.B.),  877. 
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there  was  no  loss ;  he  was  a  gainer  by  the  event ;  and  simi- 
larly, whatever  comes  into  the  possession  of  the  family  who 
have  suffered  by  the  death  of  their  relative  bv  reason  of  his 
death  must  be  taken  into  account.  But  that  has  no  bearing 
on  the  case  of  a  person  suing  upon  his  common  law  right 
for  injuries  caused  to  him  by  the  defendants'  negligence. 

PiGOTT,  B. :  I  am  of  the  same  opinion.  The  pTaintifl  is 
entitled  to  recover  the  damages  caused  to  him  by  the  negli- 
gence of  the  defendants,  and  there  is  no  reason  or  justice  in 
setting  oflf  what  the  plaintiff  has  entitled  himself  to  under  a 
contract  with  third  persons,  by  which  he  has  bargained  for 
the  payment  of  a  sum  of  money  in  the  event  of  an  accident 
happening  to  him.  He  does  not  receive  that  sum  of  money 
because  oi  the  accident,  but  because  he  has  made  a  contract 
providing  for  the  contingency;  an  accident  must  occur  to 
entitle  him  to  it,  but  it  is  not  the  accident,  but  his  contract, 
which  is  the  cause  of  his  receiving  it. 

Amphlett,  B.,  concurred. 

HiiZe  reused. 

Attorneys  for  defendants :   Toung^  Maples  &  Co. 

See  9  Eng.  Rep.,  676,  note. 


,  [Law  Reports,  10  Exchequer,  4.] 

Nov.  14,  1874. 

4]   *NiELD  and  Another  v.  The  Lojndon  and  North 

Western  Railway  Company. 

The  defendants,  owners  of  a  canal,  being  threatened  bj  an  overflow  of  flood  water 
from  a  neighboring  riv^er,  and  fearing  damage  to  their  premises  situated  on  the  banks 
of  the  canal,  placed  across  it,  at  a  point  above  their  premises,  planks  reaching  from 
the  bottom  of  the  canal  to  the  coping  stone,  which  was  some  inches  higher  than  the 
surface  of  the  canal  water.  The  flood  water  afterwards  broke  into  the  canal  at  a 
point  above  the  barricade  of  planks,  and  opposite  to  the  plaintiffs'  premises,  which 
were  also  situated  on  the  banks  of  the  canal  above  the  premises  of  the  defendants, 
and,  being  penned  back  by*  the  planks,  the  water  rose  in  the  canal  until  it  flooded  the 
plaintiffs'  premises.  In  an  action  brought  to  recover  damages  for  the  injury  so 
caused : 

Hddy  that  the  defendants  were  not  liable,  on  the  ground  that  the  water  which  did 
the  mischief  was  not  brought  there  by  them,  and  that  there  is  no  duty  on  the  owners 
of  a  canal  analogous  to  that  on  the  owners  of  a  natural  watercourse,  not  to  Impede 
the  flow  of  water  down  it. 

Action  to  recover  damages  for  injury  caused  to  the  plain- 
tiffs' premises  through  water  which  was,  as  the  plaintiffs 
alleged,  thrown  upon  them  through  the  act  of  the  defen- 
dants in  placing  a  barricade  across  their  canal,  by  the  side 
of  which  the  plaintiffs'  premises  were  situated. 
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At  the  trial  of  the  cause  before  Brett,  J.,  at  the  Manches- 
ter Summer  Assizes,  1873,  the  learned  judge  nonsuited  the 
plaintiffs  npon  the  opening  of  counsel,  reserving  leave  to  the 

Elaintiffs  to  move  to  enter  a  verdict  for  them  (the  damages  to 
e  assessed  by  an  arbitrator)  if  on  an  agreed  statement  of 
facts  the  court  should  be  of  opinion  that  they  were  entitled 
to  maintain  the  action. 

The  following  statement  of  facts  was  subsequently  agreed 
upon: 

1.  The  plaintiffs  are  the  occupiers  of  land,  and  of  a  cotton 
mill  built  thereon  in  the  year  1856. 

2.  The  defendants  are  the  owners  of,  and  have  the  control 
and  management  of,  the  Huddersfield  Canal,  which  extends 
from  Huddersfield  to  Ashton-under-Lyne,  and  there  forms  a 
junction  with  another  canal  extending  to  Manchester.* 

3.  The  Huddersfield  Canal  was  constructed  pursuant  to 
an  act  of  Parliament  passed  in  1794  ('). 

*4.  The.  river  Tame,  which  rises  in  the  Saddleworth  [5 
hills,  is  at  a  distance  of  about  seventy  yards  from  the  canal 
at  the  point,  nearly  opposite  to  the  plaintiffs'  premises, 
where  the  water  flowing  from  the  river  made  its  way  into 
the  canal  as  mentioned  below. 

•  5.  The  canal  is  not  supplied  with  water  from  the  river, 
and  does  not  communicate  with  it  in  any  way  whatever. 

6.  On  the  13th  of  July,  1872,  there  was  an  extraordinary 
rainfall,  and  the  water  of  the  Tame  be^an  rapidly  to  rise, 
overflowing  its  banks  and  flooding  the  adjacent  fields. 

7.  The  water  in  the  canal  stood,  previous  to  the  flood,  at 
or  about  its  ordinary  level,  that  is  to  say,  about  nine  or  ten 
inches  below  the  coping  stone  of  the  towing  path  on  both 
sides  of  the  canal. 

8.  As  the  flood  from  the  river  continued  to  increase,  the 
manager  of  the  canal  became*  apprehensive  that  the  water 
from  the  river  might  enter  the  canal  and  injure  the  defen- 
dants' warehouses  and  premises  situated  on  its  banks. 

9.  At  a  point  in  the  canal  above  the  defendants'  ware- 
houses, but  below  the  premises  of  the  plaintiffs,  there  were 
grooves  cut  perpendicularly  from  the  coping  stone  to  the  bot- 
tom of  the  canal  on  either  side,  and,  pursuant  to  the  man- 
ager's orders,  planks  wera  put.  edgeways  in  these  grooves 
from  the  coping  stone  to  the  bottom  of  the  canal.     The  top 

Slank  reached  to  the  top  of  the  coping  stone,  which  is  some 
istance  above  the  ordinary  level  of  tne  water  in  the  canal. 

10.  The  overflow  of  water  from  the  river  still  continued  to 
increase,  until  it  flowed  over  and  finally  through  the  canal  * 

Q)  No  referance  was  made  on  the  argument  to  the  provisions  of  this  act. 
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fence  and  bank,  and,  crossing  the  towing  path,  found  its 
way  into  the  canal.  The  water  in  the  canal  shortly  after- 
wards rose  to  a  point  higher  than  the  planks,  and  flowed 
over  them  in  the  direction  of  the  defendants'  warehouses. 

11.  The  water  in  the  canal  afterwards  rose  still  higher,  and 
flooded  the  plaintiffs'  mill  through  openings  therein,  doing 
the  damage  complained  of. 

12.  It  is  to  be  taken  as  a  fact,  for  the  purpose  of  the  argu- 
ment only,  that  the  insertion  of  the  planks,  by  banking  up 
the  water,  caused  it  to  rise  higher  in  the  plaintiffs'  premises 
6]  than  it  ^otherwise  would  nave  done,  and  thereby  occa- 
sioned them  substantial  damage. 

A  rule  having  been  obtained, 

Holker^  S.G.,  and  Edwards^  Q.C.,  for  the  defendants,  ap- 
peared to  show  cause :  but  the  court  called  on 

Her  Schelly  Q.C.,  Baylis^  and  A.  Dicey  ^  to  support  the 
rule :  If  this  had  been  a  natural  watercourse  there  can  be 
no  doubt  that  the  defendants  could  not  have  closed  it ; 
water  that  has  once  come  into  a  watercourse  by  natural 
causes  must  be  allowed  to  escape  by  the  natural  channel. 
And  the  rule  is  the  same  with  respect  to  a  canal ;  assuming 
the  owners  were  not  bound  to  receive  the  water,  and  might 
have  kept  it  out  of  the  canal  without  being  liable  to  any 
one,  yet  naving  admitted  it,  they  were  bound  to  let  it  flow 
down  without  obstruction.  To  that  extent,  at  least,  the 
plaintiffs,  whose  premises  were  situated  by  the  side  of  the 
canal,  were  entitled  to  a  benefit  corresponding  to  the  bur- 
den which  the  neighborhood  of  the  canal,  legalized  by 
statute,  put  them  under.  But,  independently  of  this,  the 
defendants  are  liable  on  the  ground  that  they  have  thrown 
the  water  on  the  plaintiffs'  premises.  There  is  no  authority 
that — except  in  the  case  of  the  sea,  which  is  to  such  an  ex- 
tent a  common  enemy  that  the  man  who  embanks  against  it 
may  be  said  to  be  acting  for  the  public :  Rex  v.  ragham 
Commissioners  (*),  and  in  the  case  wnere  life  or  person  is  at 
stake — any  person  is  entitled  to  avert  from  himself,  so  as  to 
throw  upon  another,  a  threatened  mischief  arising  from 
natural  and  physical  causes.  [They  cited  JRex  v.  Trqf- 
ford  (') ;  Menzies  v.  Earl  of  Srecbaalbane  (*) ;  Bickett  v. 
Morris  {^).'\ 

Bramwell,  B.:  This  rule  must  be  discharged,  on  the 
ground  that,  except  in  defending  themselves  against  the 
water,  the  defendants  had  nothing  to  do  with  bringing  the 
water  to  the  place  where  it  did  the  injury  complained  of. 

0)  8  B.  A  C,  865.  (»)  8  Bli.  (N.S.),  414. 

(*)  1  B.  A  Ad.,  874 ;  8  Bing.,  204.  (*)  Law  Rep.,  1  H.  L.  Sc,  47. 
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If,  instead  of  a  canal  there  had  been  a  railway  or  a  car- 
riage road,  the  mischief  would  have  been  the  same  ;  and  I 
can  see  nothing  in  the  arffument  that  the  plaintiffs  were  en- 
titled to  the  benefit  of  tne  canal  being 'there,  *for  the  [7 
only  benefit  they  were  entitled  16  was  that  which  con-e- 
sponded  with  the  servitude,  that  is,  the  right  not  to  be  in- 
jured by  the  defendants  bringing  water  there  without  giving 
It  a  suflScient  means  of  escape.  Thus,  if  a  feeder  which 
ordinarily  lets  in  so  many  gallons  of  water,  should,  in  con- 
sequence of  a  violent  flood,  let  in  ten  times  as  much,  the  de- 
fendants must  provide  for  its  escape,  for  they  have  brought 
the  water  there.  Here,  however,  they  have  in  no  sense 
brought  the  water  there. 

But  it  has  been  argued  that  the  defendants  had  no  right 
to  defend  themselves  against  the  flood.  That  is  an  argu- 
ment which  I  canpot  understand;  the  flood  is  a  common 
•  enemy  against  which  every  man  has  a  right  to  defend  him- 
self. And  it  would  be  most  mischievous  if  the  law  were 
otherwise,  'for  a  man  must  then  stand  by  and  see  his  prop- 
erty destroyed  out  of  fear  lest  some  neighbor  might  say 
'*  You  have  caused  me  an  injury."  The  law  allows  what  I 
may  term  a  kind  of  reasonable  selfishness  in  such  matters.; 
it  says,  "  Let  every  one  look  out  for  himself  and  protect  his 
own  interest,"  and  he  who  puts  up  a  barricade  against  a 
flood  is  entitled  to  say  to  his  neighbor  who  complains  of  it, 
"  Why  did  not  you  do  the  same  ?"  I  think  what  is  said  in 
Menzies  v.  Earl  of  Breadalbane  {')  is  an  authority  for  this, 
and  the  rule  so  laid  down  is  quite  consistent  with  what  one 
would  understand  to  be  the  natural  rule.  Where,  indeed, 
there  is  a  natural  outlet  for  natural  water,  no  one  has  a 
right  for  his  own  purposes  to  diminish*  it,  and  if  he  does  so 
he  is,  with  some  q^ualification  perhaps,  liable  to  any  one 
who  is  injured  by  his  act,  no  matter  where  the  water  which 
does  the  mischief  came  into  the  watercourse.  I  say  with 
some  qualification,  because  it  may  be  that,  even  in  the  case 
of  .a  natural  watercourse,  the  riparian  owner  is  entitled  to 
protect  himself  against  extraordinary  floods  by  keeping  oflE 
extraordinary  water.  But  it  is  not  necessary  to  go  further 
into  that  question,  for  here  there  was  no  right  to  an  outlet 
for  water.  It  might  be  a  question  whether  the  defendants 
could  lawfully  fill  up  the  canal,  which  is  a  public  highway  ; 
but  setting  that  aside,  which  is  not  a  matter  the  plaintiffs 
could  complain  of  by  action,  could  they  have  complained 
if,  instead  of  a  barricade,  the  defendants  had  put  up  a  wall  i 

0)  3  Bll  (N.S.),  414. 
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8]  No ;   *and  the  only  difference  is,  that  that  would  be  a 
permanent  obstacle  and  this  is  a  temporary  one. 

Therefore,  on  the  ground  that  the  defendants  in  no  sense 
brought  the  water,  or  caused  it  to  come  to  the  place  where 
the  damage  happened,  but  that  it  came  by  natural  causes, 
that  is,  by  a  heavy  fall  of  rain,  and  the  overflowing  of  the 
river,  and  the  configuration  of  the  countiy,  the  defendants 
had  the  right  to  protect  themselves  against  it,  and  the 
plaintiffs  cannot  complain  although  what  the  defendants 
did  in  so  protecting  themselves  augmented  the  damage 
to  them. 

PiGOTT,  B. :  I  am  of  the  same  opinion.  I  read  the  8th 
paragraph  as  admitting  that  the  apprehension  under  which 
the  canal  keeper  acted  was  a  reasonable  apprehension  of 
damage  to  the  defendants'  warehouses.  Reading  it  in  that 
sense,  what  the  defendants  did  was  no  more  than  if  they  had 
placed  boards  against  the  windows  of  their  warehouses.  In-* 
stead  of  that  they  pnt  the  boards  across  the  canal  so  as  to 
prevent  more  water  than  the  canal  could  hold  from  flowing 
down  it.  They  have  not  interfered  with  any  natural  flow 
of  water,  nor  with  the  stream  of  the  river  ;  they  have  only 
adopted  precautions  to  defend  their  property  against  what 
may  be  described  as  the  extraordinary  casualty  of  a  great 
flood  breaking  into  the  canal.  I  can  see  no  authority  which 
forbids  a  man  from  protecting  his  property  in  this  way.  In 
Memies  v.  Earl  of  BreadcUbane  Q,  the  Lord  Chancellor, 
after  (juoting  two  passages  from  the  Digest  (lib.  39,  tit.  3),  and 
referring  to  other  passages  which  he  describes  as  appearing 
to  have  a  contrary  tendency,  says  of  the  latter  passages, 
"Or  consider  the  subject  in  this  light,  that  those  passages 
to  which  I  am  now  alluding  have  reference  to  accidental  and 
extraordinary  casualties  from  the  flood  suddenly  bursting 
forth,  and  they  go  to  this,  that,  in  such  a  case,  the  parties 
may,  even  to  the  prejudice  of  their  neighbors,  for  the  sake 
of  such  self-preservation,  guard  themselves  against  the  con- 
sequences ;  perhaps  in  this  way  the  different  passages  in  the 
Digest  may  be  reconciled."  The  Lord  Chancellor  in  these 
■words  seems  to  adopt  as  a  proper  rule  of  law  the  principle 
9j  that  a  man  should  be  A)ermitted  to  protect  himself  in 
this  way  against  sudden  and  extraordinary  casualties.  The 
defendants  have  done  no  more,  and  the  plaintiffs  cannot 
therefore  maintain  any  action  against  them. 

Amphlett,  B.:  I  am  of  the  same  opinion.  I  think  the 
analogy  between  a  canal  and  a  natural  stream  is  a  false  one. 
You  cannot  obstruct  a  natural  stream,  because  the  riparian 

(»)  8  BU.  (N.S.),  414,  at  p.  420. 
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proprietors  above  and  below  have  a  right  to  the  nse  of  the 
watercourse,  and  no  one  has  a  right  to  Duild  across  or  upon 
the  bed  of  the  stream  for  any  purpose.  But  this  canal  is 
not  a  natural  outlet  for  water,  nor  had  the  plaintiffs  any 
right  to  its  use  as  such ;  and  the  plaintiffs  cannot  succeed, 
unless  it  can  be  shown  that  the  canal,  through  what  was 
done  by  the  defendants,  did  bring  a  larger  amount  of  water 
on  to  the  plaintiffs'  premises  than  would  have  gone  there  if 
the  canal  had  never  been  made,  or  had  been  previously  filled  • 
up.  Therefore,  in  order  to  see  whether  the  defendants  are 
liable,  we  must  look  at  all  the  acts  done  by  them,  beginning 
from  the  making  of  the  canal  and  ending  with  the  nood  on 
the  plaintiffs'  premises.  Did,  then,  the  defendants  bring 
more  water  than  would  naturally  have  come  there,  and  was 
the  outlet  of  the  water  obstructed  by  their  acts  ?  Now  the 
canal  was  not  in  any  way  fed  by  the  river,  but  the  water  of 
the  rivej  got  into  the  canal,  and  if  it  had  not  got  into  the 
canal  at  all,  exactly  as  much  water  from  the  river  would  by 
the  natural  configuration  of  the  land  have  flowed  down  to 
the  plaintiffs'  premises.  Therefore,  on  that  part  of  the  case, 
it  appears  that  no  more  water  came  on  to  the  plaintiffs'  prem- 
ises through  the  canal  than  would  have  come  there  other- 
wise. Then  would  the  water  have  found  an  easier  outlet  if 
the  defendants  had  never  made  the  canal,  and  had  never  put 
the  planks  across  it  ?  I  sav,  if  they  had  never  made  the 
canal,  because  the  plaintiffs  cannot  complain  that  they 
would  have  had  a  better  outlet  if  tjie  canal  had  been  made, 
and  the  planks  not  put  there.  Now,  so  far  from  the  canal  pen- 
ning or  backing  up  the  water,  it  provided  an  outlet  more  con- 
venient than  the  natural  outlet,  even  after  the  planks  had 
been  put  across  it ;  because,  from  the  configuration  of  the 
ground,  the  water  could  not  have  flowed  away  so  easily  if 
the  canal  had  not  been  cut  there.  Therefore  I  cannot  see 
any  damage  for  which  the  defendants  are  liable ;  and,  with- 
out *going  into  the  cases  as  to  the  right  to  i)rotect  one-  [10 
self  against  a  common  enemy,  which  is  a  point  that  does  not 
really  arise  here,  I  think  the  rule  must  be  discharged,  on 
the  ground  that  what  was  done  by  the  defendants  was  not 
the  cause  of  any  mischief  to  the  plaintiffs. 

Mule  discharged. 

Attorneys  for  plaintiffs :    Phelps  &  SidgwicJc^  for  Sale  & 
Co.^  Manchester. 
Attorney  for  defendants :  R.  F.  Roberts. 
11  Enq.  Rep.  43 
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[Law  Reports,  10  Exchequer,  10.] 
Nov.  12,  1874. 

Ellis  and  Others  v.  Wilmot. 

Principal  and  Surety — LUpiidaiion  by  Arrangement — Bankruptey  Act,  1869,  i.  125— 

Bfect  of  abaoluie  Diaeharge  of  principal  DAtor, 

Where  a  principal  debtor  is  discharged  by  a  resolution  under  s.  126  of  the  Bank- 
ruptcy Act,  1869,  his  surety  remains  liable  in  the  same  manner  as  in  an  ordinary' 
bankruptcy,  although  the' resolution  contains  no  reservation  of  rights  against  sureties. 

Special  case  stated  without  pleadings  for  the  opinion  of 
the  court  on  the  following  facts  : 
Prior  to  October,  1869,  Etheridge  carried  on  business  as  a 

J'eweller  in  Norwich,  in  partnership  with  the  executors  of 
51lis.  In  that  month  a  dissolution  was  agreed  upon,  one  of 
the  terms  being  that  Etheridge  should  take  to  the  business, 
find,  amongst  other  things,  give  security  for  the  payment  of 
£7,000  to  the  executors.  A  joint  and  several  bond  was  ac- 
cordingly executed  by  Etheridge,  and  by  the  defendant  and 
others  as  sureties,  to  pay  £7,000  by  fourteen  half-yearly  in- 
stalments of  £500  each.  The  defendant's  liability,  however, 
was  limited  to  £1,300.  Two  instalments  wer6  paid  in  full 
by  Etheridge  before  the  §th  of  April,  1871,  when  he  filed  a 
petition  for  liquidation  under  the  Bankruptcy  Act,  1869, 
s.  125.  At'  a  general  meeting  duly  held  under  that  section 
tlie  requisite  majority  of  his  creditors  resolved  that  his 
affairs  should  be  liquidated  by  arrangement,  and  a  trustee 
was  appointed.  Everything  necessary  to  be  done  was  done 
to  make  the  proceedings  binding  upon  all  the  creditors.  In 
11]  April,  1871,  the  plaintiffs  *proved  against  the  estate  for 
£6,020  11*.  which  was  the  whole  amount  remaining  due  to 
them  on  the  bond  for  principal  and  interest.  The  estate 
paid  a  dividend  of  9^.  2a.  in  the  pound,  which  the  plaintiffs 
received  upon  the  amount  of  their  proof. 

On  the  5th  of  August,  1872,  a  resolution,  to  which  the 
plaintiffs  were  parties,  was  duly  passed  by  the  statutory 
majority,  granting  the  discharge  of  Etheridge  ;  and  this  dis- 
charge was  afterwards  certified  and  reported  to  the  Regis- 
trar, who  gave  his  certificate  of  the  discharge  in  accordance 
with  the  provisions  of  the  Bankruptcy  Act,  1869,  s.  125. 
The  defendant  was  not  an  assenting  party  to  the  resolution, 
nor  did  he  prove  against  the  estate  on  account  of  his  liability 
under  the  bond.  The  plaintiffs  in  this  action,  which  was 
brought  when  five  instalments  were  due,  bought  to  recover 
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from  the  defendant  the  amount  due  from  him  on  the  bond, 
but  upon  the  argument  they  limited  their  claim  to  £406 11^., 
the  amount  admitted  to  be  due,  if  anything  was  due,  at  the 
date  of  the  writ,  having  regard  to  the  fact  that  his  liability 
was  limited  to  £1,300,  and  that  the  plaintiffs  had  received  a 
dividend  of  9^.  2d.  in  the  pound  from  the  principal  debtor. 

The  question  for  the  opinion  of  the  court  was  whether  the 
plaintiffs  were  entitled  to  recover  ('). 

Nov.  11.  Manisty^  Q.C.  {P  ether  am  with  him),  for  the 
plaintiffs,  cited  Browne  v.  Carr  C"). 

iHe  was  stopped.] 
^r entice^  Q.C.  (Gould  with  him),  for  the  defendant :  The 
debtor's  discharge  under  s.  125  of  the  Bankruptcy  Act,  1869, 
to  which  th'fe  plaintiffs  were  assenting  parties,  discharges  the 
surety.  Under  s.  126,  there  is  no  douot  that  this  would  be 
so :  Wilson  v.  Lloyd  (') ;  and  the  reasoning  of  that  case  ap- 
plies here.  Both  under  s.  125  and  s.  126  the  proceedings  are 
the  voluntary  acts  of  the  parties,  and  this  distinguishes  liqui- 
dation by  arrangement  and  composition  from  an  ordinary 
bankruptcy.  In  deeds  of*  ^arrangement  under  the  [12 
Bankruptcy  Act,  1861,  a  release  of  the  debtor  discharged 
the  surety,  unless  rights  against  him  were  expressly  re- 
served :  liateson  v.  OosUng  {*) ;  Cragoe  v.  Jones  (*) :  and  the 
principle  of  the  decisions  on  the  construction  of  tnose  deeds 
IS  applicable  to  liquidation  by  arrangement,  which  is  just  as 
much  a  voluntary  act  as  entering  into  a  composition  deed. 
The  language  of  s.  125,  subs.  10,  is  not  decisive.  It  should 
be  limited  to  the  effect  of  the  discharge  upon  the  debtor  him- 
self. Again,  the  form  of  discharge  under  s.  125  (form  122) 
appears  to  indicate  that  it  might,  if  the  creditors  pleased,  be 
conditional,  there  being  a  blank  space  for  the  insertion  qf 
conditions.  Megrath  v.  Gray  (•)  is  no  authority  for  the 
j)laintiffs.  That  case  did  not  in  any  way  deal  with  the  posi- 
tion of  a  surety,  and  only  decided  that  a  joint  debtor  was 
not  released  by  the  discharge  of  his  co-debtor  (see  s.  50  of 
the  Bankruptcy  Act,  1869). 

Manisty^  Q.C.,'  in  reply. 

Nov.  12.  Kelly,  C.  j3.  :  I  am  of  opinion  that  the  plaintiffs 
are  entitled  to  our  judgment  and  to  issue  execution  for  £405 
11.5.     The  action  was  on  a  joint  and  several  bond  to  pay 

(^)  A  question  was  also  raised  for  the  sum  to  which  at  the  issue  of  the  writ  they 

opinion  of  the  court  as  to  the  mode  in  were  entitled,  if  entitled  at  alL 
which  the  amount,  if  any,  recoverable  by        (")  7  Bing.,  608. 
the  plaintiff,  was  to  be  calculated,  but  it        (^)  Law  Kcp.,  16  Eq.,  60. 
was  not  discussed,   the  plaintiffs  being        (*)  Law  Rep.,  7  C.  P.,  9. 
content   in   the  present    action  to  have        (')  Law  Rep.,  8  Ex.,  81. 
judgment   for  £405   11^.,  the   minimum         (•)  Law  Rep.,  9  C.  P,,  216. 
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£7,000  by  fourteen  half-yearly  instalments  of  £500.  The 
defendant  is  one  of  the  ooligors,  and  executed  the  bond  as 
a  surety  only  and  with  a  limitation  of  his  liability  to  the 
extent  of  £1,300.  At  the  time  of  action  brought  seven 
instalments  had  become  due.  Two  had  been  paid  in  full, 
and  therefore,  were  it  not  for  the  limitation  I  have  referred 
to  and  to  the  proceeding^  on  liquidation,  the  effect  of  which 
is  the  main  question  in  the  case,  the  defendant  would  be 
liable  to  pay  £2,500.  The  plaintiffs,  however,  who  have  re- 
ceived a  dividend  of  9^.  2d.  in  the  pound  under  the  liquida- 
tion, limit  their  present  demand  to  the  sum  of  £405  11^, 

Now,  it  is  said  by  the  defendant  that  the  plaintiffs  have 
lost  their  right  to  proceed  against  him  by  reason  of  their 
having  consented  to  the  principal  debtor  being  discharged 
under  a  liquidation  of  his  affairs  by  arrangement  under  the 
Bankruptcy  Act,  1869,  s.  125.  But  I  think  that  although 
they  were  parties  to  the  resolution  discharging  the  principal, 
13]  their  remedy  against  the  *8urety  is  unaffected,  just 
as  it  would  have  been  unaffected  by  the  debtor's  discharge 
in  bankruptcy.  In  the  latter  case  the  surety  would  still  re- 
main liable  upon  the  grounds  mentioned  in  Browne  v. 
Cair  ('),  a  case  which  is  of  undisputed  authority.  But 
the  defendant  contends  that  a  discharge  under  s.  125  is 
different  from  an  ordinary  discharge  in  bankruptcy,  and 
relies  upon  various  cases,  and  especially  upon  a  recent  case 
in  this  court,  where  a  discharge  of  a  principal  debtor  under 
the  terms  of  a  composition  deed  has  been  held  to  discharge 
the  surety  also,  remedies  against  him  not  being  expressly 
reserved.  I  will  refer  to  these  cases  and  to  the  principle 
upon  which  they  proceed  more  in  detail  presently,  but  will 
first  consider  the  question  before  us  with  reference  to  the 
provisions  of  the  Bankruptcy  Act  itself.  Section  125  en- 
ables the  affairs  of  a  debtor  to  be  liquidated  by  arrangement. 
It  provides  that  a  meeting  of  creditors  is  to  take  place  and 
resolutions  to  be  passed.  The  debtor  is  to  be  present  and  to 
answer  all  questions  put  to  him,  and  in  fact  to  do  all  that  a 
debtor  would  be  bound  to  do  in  the  case  of  an  ordinary 
bankruptcy.  His  property  is  to  be  surrendered  to  a  trustee 
for  the  benefit  of  his  creditors,  and  is  to  be  distributed  in  all 
respects  as  though  there  had  been  a  bankruptcy.  Then  the 
7th  subsection  enacts  that  "the  trustee  under  a  liquidation 
shall  have  the  same  powers  and  perform  the  same  duties  as 
a  trustee  under  a  bankruptcy,  and  the  propertjr  of  the 
debtor  shall  be  distributed  in  the  same  manner  as  in  bank- 
ruptcy, and  all  the  provisions  of  this  act  shall,  so  far  as  the 

(»)  1  Bing.,  60a 
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same  are  applicable,  apply  to  the  case  of  a  liquidation  by 
arranffement  in  the  same  manner  as  if  the  word  'bankrupt' 
included  a  debtor  whose  affairs  were  under  liquidation,  and 
the  word  'bankruptcy'  included  liquidation  by  arrange- 
ment." Then  follows  another  subsection  giving  the  credit- 
ors power  to  choose  the  bank  into  which  the  trustee  is^  to 
pay  moneys,  and  afterwards  by  subs.  9  the  mode  in  which 
the  debtor  is  to  be  discharged  is  prescribed  in  these  words : 
**The  provisions  of  this  act  with  respect  to  the  close  of  the 
bankruptcy,  discharge  of  a  bankrupt,  to  the  release  of  the 
trustee,  and  to  the  audit  of  accounts  by  the  controller 
shall  not  apply  in  the  case  of  a  debtor  whose  affairs  are  un- 
der liquidation  by  arrangement,  but  the  close  of  the  liqui- 
dation may  be  fixed,  and  the  discharge  of  the  *debtor  [14 
and  the  release  of  the  trustee  may  be  granted  by  a  special 
resolution  of  the  creditors  in  general  meeting,  and  tne  ac- 
counts may  be  audited  in  pursuance  of  such  resolution  at 
such  time  and  in  such  manner  and  upon  such  terms  and 
conditions  as  the  creditors  think  fit."  The  mode  of  pro- 
ceeding, therefore,  is  different;  namely,  by  special  resolu- 
tion simply,  instead  of^  as  in  sect.  48,  either  upon  payment 
of  a  dividend  of  10s.  in  the  pound  or  upon  a  resolution  to 
the  effect  that  the  bankrupt  is  not  responsible  for  his  in- 
ability to  pay  that  amount,  but  there  is  no  other  difference, 
for  subs.  10  enacts  that  the  trustee  shall  report  the  discharge 
of  the  debtor,  ''  and  a  certificate  of  such  discharge  given  by 
the  Registrar  shall  have  the  same  effect  as  an  order  of  dis- 
charge given  to  a  bankrupt  under  this  act." 

Now  neither  in  bankruptcy  nor  in  liquidation  proceed- 
ings is  it  made  absolutely  compulsory  upon  the  court  to 
grant  an  order  of  discharge,  although,  unless  some  very  ex- 
ceptional cause  exists,  a  bankrupt  who  has  paid  10^.  in  the 
pound,  or  whose  creditors  had  passed  a  resolution  to  the 
effect  that  he  was  not  responsible  for  its  non-payment  and 
that  they  desired  his  discharge  notwithstanding,  would  no 
doubt  receive  his  discharge,  ^ut  in  the  latter  case  the  dis- 
charge in  bankruptcy  would  be  the  voluntary  act  of  the 
creditors  just  as  much  as  it  is  when  they  pass  the  resolution 
under  s.  126 ;  and  I  can  assign  no  reason  why  in  one  case 
the  surety  should  remain  liable,  and  in  the  other  is  to  be 
free  from  liability. 

It  is  further  contended  that  there  is  no  distinction  between 
the  case  of  proceedings  by  way  of  liquidation  under  s.  125 
and  of  proceedings  by  waj  of  composition  under  s.  126.  But 
when  s.  126  is  examined  it  is  manifest  that  there  is  an  essen- 
tial distinction.     There  is  no  provision  similar  to  that  con- 
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tained  in  subs.  10,  that  a  discharge  under  a  composition 
shall  have  the  same  effect  as  a  discharge  in  bankruptcy ; 
and  the  omission  was  no  doubt  made  advisedly.'  The  com- 
position proceedings  are  entirely  the  act  of  the  parties  them- 
selves, and  they  differ  from  either  bankruptcy  or  liquidation 
by  arrangement  in  this,  that  the  debtor  in  case  of  a  compo- 
sition may  be  left  in  possession  of  his  property,  or  one 
creditor  might  hold  a  great  part  of  it.  It  is  not  surren- 
dered to  a  trustee  for  the  benefit  of  all  his  creditors,  and 
15]  thus  the  surety,  if  *he  could  be  sued  by  a  creditor, 
might  find  himself  without  any  means  of  indemnifying  him- 
self against  the  demand.  The  principle  laid  down  in  Browne 
V.  Carr{')  has  no  application,  therefore,  to  a  composition 
deed  or  a  composition  resolution.  That  case  was  one  of  a 
discharge  in  bankruptcy  effected  under  the  then  bankrupt 
laws  by  a  certain  number  of  creditors  signing  the  debtor  s 
certificate — a  perfectly  voluntary  act  on  tneir  part^-and  yet 
it  was  held  that  the  sureties  were  not  discharged.  In  deliv- 
ering judgment,  Tindal,  C.J.,  says('):  ''The  ground  upon 
which  it  has  been  contended  that  this  proceedmg  amounts 
to  a  release  is  the  generallv  ackno^wledged  principle  that 
wherever  the  creditor  so  deals  with  his  debtor  as  to  alter  the 
rights  of  the  surety  against  the  debtor,  the  surety  is  dis- 
charged ;"  and  he  gives  as  an  instance  the  case  of  a  creditor, 
without  the  surety's  consent,  agreeing  to  postpone  the  day 
for  paying  a  debt,  and  also  another  illustration.  He  then 
proceeds:  "In  these  and  in  all  similar  cases,  however,  the 
act  done  by  the  creditor  is  his  own  act,  over  which  the  surety 
has  no  control,  and  the  injury  which  the  surety  would  re~ 
ceive  is  one  which  he  has  no  mode  of  preventing.  But  in 
the  present  case  neither  of  these  circumstances  occur.  The 
Legislature  has  provided  that  the  suret}^,  if  he  pays-  the  debt, 
may  stand  in  the  place  of  the  creditor  where  the  creditor 
has  proved  or  may  prove  himself  where  the  creditor  shall 
not  have  proved  under  the  commission.  It  is  the  duty  of 
the  surety  to  pay  the  debt,  and  if  he  declines  so  doing,  and 
thereby  permits  the  creditor  to  prove,  the  signing  of  the 
certificate  of  conformity'',  which  is  a  power  given  by  the 
statute  to  the  proving  creditor,  cannot  be  considered  as^  an 
act  done  by  the  creditor  which  altered  the  surety's  right 
without  his  control,  and  scarcely,  indeed,  without  his  con- 
sent. It  is  not  an  act  beyond  his  control,  for  he  might  have 
paid  the  money  in  due  time  and  prevented  the  creditor  from 
proving,  and  if  he  voluntarily  lies  by,  and  omits  the  only 
means  of  preventing  it,  he  may  not  unreasonably  be  as- 

(»)  V  Bing.,  508.  (^)  1  Bing.,  at  pp.  514,  615. 
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sumed  to  have  assented  to  the  act.'-  This  language  applies 
exactly  to  the  present  case,  for  here,  as  in  an  ordinary 
bankruptcy,  the  surety  might  have  paid  the  debt  and  proved 
under  the  liquidation.  By  paying  the  creditor  he  miglit 
have  acquired  all  the  creditors'  rights  ;  but  he  failed  to  pay, 
and  it  cannot  therefore  be  said  that  the  ^discharge  of  [16 
the  debtor  by  the  creditor  was  a  voluntary  act  by  the  cred- 
itor which  he  had  no  power  to  prevent.  "But,  further,  Tin- 
dal,  C.J.,  thus  expresses  himself  (*):  "The  signing  of  the 
certificate,  where  the  creditor  is  satisfied  that  the  bankrupt 
has  conformed  to  the  provisions  of  the  statute,  is  a  moral 
obligation  on  the  creditor ;  it  is  a  power  vested  in  him  by 
the  act  which  he  is  morally  bound  to  exercise  where  the 
truth  of  the  case  requires  it."  The  same  remark  applies  to 
a  liquidation  where,  as  in  bankruptcy,  the  debtor  parts  with 
his  whole  property  and  conforms  to  the  provisions  of  the 
statute,  and  conducts  himself  unimpeachably.  The  credit- 
ors in  such  a  case  are  morally  bound  to  release  the  debtor, 
and  they  do  not  by  so  doing  discharge  the  surety. 

Two  arguments,  however,  remain  to  be  noticed.  It  is  said 
that  the  form  given  in  the  schedule  for  a  discharge  under  a 
liquidation  shows  that  the  discharge  may  be  made  con- 
ditionally, and  therefore  it  is  argued  that,  because  the  dis- 
charge in  this  case  is  not  expressed  to  be  wifh  a  reservation 
of  rights  against  the  sureties,  therefore  the  sureties  are  dis- 
charged. That  is  a  strange  construction  to  put  upon  the 
form ;  to  say,  that  because  there  is  a  blank  space  it  must  be 
filled  in  a  particular  manner,  or  else  that  the  sureties  are 
discharged.  The  blank  space  is  probably  left  to  be  filled 
in,  if  necessary,  by  specifying  certain  acts  which  the  bank- 
rupt might  properly  be  called  on  to  do — to  execute  deeds  or 
powers,  for  example — before  his  discharge  was  absolutely 
given  to  him.  I  cannot  conceive  that  it  in  any  way  can  ei; 
feet  the  rights  or  liabilities  of  the  surety. 

Lastly,  the  case  of  Cragoe  v.  Jones  {*)  was  relied  on  by  the 
defendant ;  but  that  decision  turned  on  the  language  of  a 
composition  deed,  by  which  the  parties  had  agreed  between 
themselves  that  the  debtor  should  be  discharged  in  like 
manner  as  though  he  had  been  adjudged  bankrupt  and  re- 
ceived his  discharge  in  bankruptcy.  This  was  their  own 
language,  and  as  they  had  not  expressly  agreed  that  the 
surety  should  remain  liable,  he  was  neld  to  be  released  also. 
The  case  has  no  application  here,  where  the  la^  itself  pro- 
nounces that  the  surety's  liability  remains.     For  these  rea- 

(»)'  7  Bing.,  at  p.  516.  (•)  Law  Rep.,  8  Ex.,  81. 
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sons,   therefore,   I  think  that  the  plaintiff  is  entitled  to 
jndgment. 

Cleasbt,  B.:  I  am  of  the  same  opinion.  The  general  ques- 
17]  tion  *is  as  to  the  effect  of  liquidation  on  the  position  of 
the  surety  of  the  person  liquidating,  and  we  have  to  consider 
whether  a  discharge  under  a  liquidation  is  to  be  regarded  as 
a  voluntary  act  of  the  parties.  We  are  not  dealing  with  a 
deed  of  composition  or  with  a  deed  of  arrangement  under 
the  previous  bankruptcy  law.  The  effect  of  a  deed  of  ar- 
rangement has  been  much  considered  in  the  case  of  Bateson 
V.  Gosling  (*).  In  that  case  the  debtor  had  made  over  the 
whole  of  his  property  to  the  trustee,  but  the  deed  of  ar- 
rangement contained  a  clause  of  release  reserving  expressly 
the  rights  against  the  sureties  ;  and  the  effect  of  tiie  decision 
is,  that  if  the  deed  of  arrangement  had  resulted  in  an  abso- 
lute discharge  of  the  principal  debtor,  then,  following  the 
judgment  of  Vice-Chancellor  Wood  in  Webb  v.  Hewitt  i^\ 
it  would  have  operated  so  as  to  discharge  the  surety  alto- 
gether ;  but  that,  where  the  deed  contains  a  clause  reserving 
all  the  rights  of  the  surety,  it  has  not  that  operation.  How- 
ever, we  are  not  now  deahng  with  the  effect  of  a  deed  of  ar- 
rangement, but  with  the  question,  whether  a  resolution  in 
liquidation  can  be  considered  a  voluntary  act  of  the  cred- 
itors as  regards  the  principal  debtor.  We  have  to  consider 
whether  they  can  be  regarded  in  the  present  case  as  having 
bjr  their  voluntary  act  altered  the  position  of  the  surety  or 
discharged  the  principal  debtor. 

Now  the  126tn  section  itself  does  not  throv?-  much  light 
upon  what  the  nature  of  that  act  is ;  but  when  we  refer  to 
the  rules  (and  especially  rules  252  and  256),  which  are  made 
jjart  of  the  act  of  Parliament,  we  find  in  reality  that  liquida- 
tion by  arrangement  is  a  proceeding  in  the  Cfourt  of  Bank- 
ruptcy, and  that  although  the  debtor  is  the  person  to  move 
in  the  first  instance,  yet  ne  moves  with  the  assistance  of  the 
Court  of  Bankruptcy.  By  the  direction  and  the  assistance 
of  the  court,  therefore,  proceedings  are  taken  by  which  the 
creditors  are  summoned,  and  they  are  to  meet  together  forth- 
with upon  a  matter  which  is  to  be  submitted  to  them. 
What  IS  the  position  of  a  creditor  who  attends  that  meet- 
ing— a  meeting  in  the  result  of  which  various  persons  as  well 
as  himself  are  interested,  at  which  a  particular  question  is  to 
be  considered,  debated,  and  submitted  to  the  whole  body, 
and  at  which  he  votes  for  this  or  that  particular  proposition  \ 
18]  *Iii  my  opinion  he  is  not  a  volunteer,  nor  is  his  act  to 
be  regarded  as  a  voluntary  act  so  as  to  compromise  any 

(»)  Law  Rep.,  7  C.  P.,  9.  («)  3  K  <fe  J.,  43S. 
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right  of  his,  except  so  far  as  that  act  involves  particular  con- 
sequences, which  are  distinctlv  provided  for  m  the  statute. 
It  seems  to  me — and  it  is  in  this  view  that  the  authority  of 
Browne  v.  Carr  (*)  is  important-r~that  whether  we  regard  the 
act  by  which  he  votes  in  favor  of  liquidation,  or  whether  we 
regard  the  act  by  which  he  votes  in  favor  of  discharge,  the 
same  character  is  to  be  attributed  to  that  act.  It  is  not  to 
be  regarded  in  any  manner  as  an  act  compromising  his 
rights,  because  he  voluntarily  does  it.  It  is  worth  notice 
that  all  the  forms  connected  with  this  125th  section  are 
headed  ''In  the  London  Court  of  Bankruptcy,"  and  the 
creditor  finds  himself  summoned  by  the  court,  as  it  were,  to 
attend.  That  is  the  real  foundation  of  the  decision  which  I 
have  to  give,  that  this  is  not  to  be  regarded  in  consequence 
of  the  way  in  which  it  is  done  as  a  voluntary  act  of  the  cred- 
itor so  as  to  compromise  his  rights. 

With  reference  to  what  has  been  said  as  to  the  form  of 
discharge  and  as  to  there  being  a  possibility  of  a  discharge 
,  on  particular  conditions,  there  is  no  doubt  that  the  act,  or 
rather  rule  302,  which  is  a  part  of  the  act,  contemplates  a 
discharge  with  or  without  conditions,  but  in  my  opinion  this 
makes  no  difference  whatever,  as  far  as  the  surety^ s  liability 
is  concerned. 

Amphlett,  B.:  I  am  of  the  same  opinion.  With  regard 
to  the  point  of  law  respecting  the  discharge  of  the  surety,  the 
dase  has  been  so  fully  gone  into  by  my  lK)rd  and  my  learned 
Brother  Cleasby,  that  I  shall  avoid  talking  up  the  time  of  the 
court  by  any  lengthened  observations. 

We  start  with  this  admitted  fact,  which  cannot  be  dis- 
puted, that  in'bankruptcy  proper  the  surety  is  not  discharged 
by  the  release  of  the  bankrupt.  And  the  only  question  is, 
whether  there  are  any  reasons  in  or  out  of  the  act  that  would 
lead  the  court  to  put  a  different  construction  upon  the 
release  of  a  bankrupt  under  liquidation.  Now  the  proceed- 
ings under  the  126th  and  126th  sections  are  really  proceed- 
ings in  bankruptcy.  They  have  been  recently  very  much 
considered  by  tne  Court  of  Common  Pleas  in  the  case  of 
*Megrath  v.  Or  ay  ('),  where  the  court  came  to  the  con-  [19 
elusion  that  proceedings,  not  only  under  the  125th,  but  also 
under  the  126th  section,  were  proceedings  in  bankruptcy, 
and  being  proceedings  in  bankruptcy,  would  be  governed 
by  the  49th  and  50th  sections  of  the  Bankruptcy  Act.  The 
50th  section  is  this:  "The  order  of  discharge  shall  not  re- 
lease any  person  who  at  the  date  of  the  order  of  adjudica- 

(»)  7  Bing.,  508.  («)  Law  Rep.,  9  C.  P.,  216. 
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tion  was  a  partner  with  the  bankrupt,  or  was  jointly  bound, 
or  had  maae  any  joint  contract  with  him."  Consequently 
that  decision  of  the  Court  of  Common  Pleas  would  go  some 
way  to  show  that  even  in  the  case  of  a  composition  under 
the  126th  section  the  liability  of  the  surety  would  remain, 
ior  the  court  held  there  that  the  50th  section,  to  which  I 
liave  alluded,  would  govern  a  case  under  the  126th  sectjon. 
However  this  may  be,  there  can  be,  I  think,  no  sort  of  doubt 
that  proceedings  under  the  125th  section  are  proceedings  in 
bankruptcy,  and  then  I  can  see  no  reason  why  the  50th  sec- 
tion should  not  apply. 

Something  has  been  said  about  the  hardship  on  the  surety, 
and  it  has  been  asked,  what  was  he  to  do  ?  It  appears  to  me 
his  course  was  perfectly  plain.  He  was  surety  to  the  extent 
of  £1,300,  and  if  he  did  not  wish  to  be  bound  by  the  pro- 
ceedings of  the  creditors,  and  the  debt  had  not  been  proved, 
he  might  have  paid  the  £1,300,  and  then  proved  lor  tiiat 
sum ;  or  if  the  principal  debt  had  been  proved,  he  might 
have  applied  to  reduce  the  proof.  In  either  case  he  had  it 
in  his  power  to  take  what  proceedings  he  thought  most  to 
his  interest  in  the  bankruptcy. 

Further,  I  agree  with  my  Lord  and  my  learned  Brother 
that  there  is  no  reason  why  the  rule  in  bankruptcy  proper 
shound  not  be  applied  in  this  case,  because  it  has  been 
shown  that  in  a  liquidation  the  bankrupt  parts  with  the 
whole  of  his  property  and  vests  it  in  the  trustee,  just  as  in  a 
bankruptcy. 

The  case  of  Wilson  v.  Lloyd (^)  has  been  cited;  but  that 
was  a  decision  under  the  126th  section,  although  the  head- 
note  to  the  case  does  not  clearly  state  the  fact,  and  the 
learned  judge  in  giving  judgment  expressed  no  opinion  as  to 
whether  a  resolution  passed  under  the  125th  section  would 
have  the  effect  which  no  doubt  he  did  attribute  to  a  resolu- 
tion passed  under  the  126th  section.  Wilson  v.  Lloyd  (*)  is 
20]  i^  strong  authority  to  show  that  under  *the  126th  sec- 
tion there  would  not  be  a  reservation  of  rights  against  the 
surety,  but  is  no  authority  that  proceedings  under  the  125th 
section  would  have  that  effect.  If  the  question  should 
ever  arise  under  the  126th  section,  it  would  have  to  be  con- 
sidered whether  the  decision  in  Wilson  v.  Lloyd  (*)  is  con- 
sistent with  the  judgment  of  the  Court  of  Common  Pleas 
in  the  case  of  Megrath  v.  Gray{*).  As  far  as  I  am  con- 
cerned, I  do  not  wish  to  express  any  opinion  as  to  what 

(')  Law  Rep.,  16  Eq.,  60.  (*)  Law  Rep.,  9  C.  P.,  216. 
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would  be  the  effect  in  this  respect  of  proceedings  under  the 
126th  section. 

Judgment  for  the  plaintiffs. 

Attorneys  for  plaintiffs :  Jones^  Blaxland  &  Son^  for  John 
Miller^  Bristol. 

Attorneys  for  defendant :  Deane^  Qhubh  &  Son,  for  C.  IT. 
Edwards,  Birmingham. 

Mr.  Theobald  in  his  work  on  Sure-  ceptions,  and  the  one  before  us  is  one 
ties  (p.  2)  lays  down  as  ^  corollary  that:  of  them.  Mr  Chitty  says  :  '  The  rule 
"The  obligation  of  the  surety  being  that  a  party  cannot  be  liable  upon  a 
accessory  to  the  obligation  of  some  per-  contract  of  guaranty  unless  the  princi- 
Bon,  who  is  the  principal  debtor,  it  is  pal  has  incurred  a  legal  responsibility, 
of  essence  that  there  should  be  a  valid  is  true  in  some  instances  in  form  or 
obligation  of  a  principal  debtor;  the  words  rather  than  in  substance.' "(Chit- 
nullity  of  the  principal  obligation  nee  ty  on  Contracts,  499).  And  the  doc- 
essarily  induces  the  nullity  of  the  ac-  trine  of  the  civil  law  is  quoted  appro v- 
ce.ssory  ;  without  a  principal,  there  can  ingly  as  follows  :  "  Although  the  obli- 
be  no  accessory."  This  corollary  must  gation  of  a  surety  be  only  an  accessory 
be  applied  only  to  cases  where  the  prin-  to  that  of  the  principal  debtor,  yet  he 
cipal  debtor  has  avoided  the  principal  who  has  bound  himself  surety  for  a 
obligation  for  fraud,  or  for  some  rea-  person,  who  may  get  himself  relieved 
son  the  creditor  has  neither  a  legal  nor  from  his  obligation,  such  as  a  minor, 
an  equitable  claim  against  any  one :  or  prodigal  who  is  interdicted,  is  not  dis- 
iSterns  v.  Marks^  85  Barb. ,  5Go  :  Moak's  charged  from  his  suretyship  by  the  res- 
note  to  Clarke's  Chy.,  141-2,  ed.  1809  ;  titution  of  the  principal  debtor,  and  the 
MitcJtdl  y.  Barton^  2  Head.  (Tenn.),  obligation  subsists  in  his  person,  unless 
613  ;  Wildcat,  etc,,  v.  BaU,  45  Ind.,  218.  the  restitution  was  grounded  upon  some 

Mr.  Theobald  cannot  mean  more  than  fraud  or  other  vice,  which  would  have 
that  the  creditor  must  have  a  valid  the  effect  to  annul  the  right  of  the  cred- 
claim,  because  one  who  indorses  or  itor.  .  .  The  restitution  of  the  minor 
guarantees  the  note  of  a  married  wom-  would  not  in  the  least  invalidate  the 
an  is  liable,  though  the  claim  against  surety's  obligation  to  the  creditor.  For 
her  is  of  no  force  :  Bacis  v.  StattUt  48  it  was  only  to  make  good  the  obligation 
Ind.,  103 ;  Jon€9  v.  Orosthwaite,  17  of  the  minor  in  case  he  should  be  re- 
Iowa,  393  ;  Ogden  v.  Blydeiiburgh,  1  lieved  from  it  on  account  of  his  age, 
Hilton,  182;  AUen  v.  BerryhiU,  27  that  the  creditor  took  the  additional 
Iowa,  534.  security  of  a  surety."    So  of  the  note 

See  also  McLaughlin  v.  McOoncrn,  of  an   infant  indorsed  by  an  adult ; 

84  Barb.,  211 ;  Andriot  v.  Lawroice,  Parker  v.  Baker,   Clark's  Chy.  Rep., 

88  Barb.,  142.                             ^  136,  and  see  Moak's  note,  139  marg.  p. 

Mr  Edwards  (  Promissory  Notes,  p.  A  note  originally  void  may  be  ren- 

218)  fully  and  properly  explains  the  dered  valid  by  indorsement.     (1  Cow. 

principle,  and  holds  that  it  applies  to  Tr.,   3d  ed.,   204;    7    Pick.,    291;    6 

tlie  payment  of  the  principal  debt  or  Cranch.,  224,)  as  a  note  given  by  a  wife 

performance  of  the  principal  engage-  to  her  husband,  and  indorsed  over  by 

ment.  him  :     Htily    v.  Lane,   2    Atk.,    181  ; 

A.  executed  a  covenant  by  which  he  ^Barlow    v.  Bishop,   1    East.,    434;    3 

undertook  to  become   surety  for  the  Wooddeson's  I^ct.,  55  marg.  ;  Ledeliey 

faithful  performance  of  B.'s  covenant  v.  Pozr^r*, 25  How.  Prac.  Rep., 240.  See 

to  pay  rent.     Held  that  A.'s  covenant  Banks  v.  Saterlee,  17  Abb.  Prac.  Rep., 

was  valid,  though  the  covenant  of  B.  6  ;   or  made  by  an  infant  and  indorsed 

was  "Void  for   coverture.    KimbaU  v.  over.     An  action  may  in  either  case  be 

Netoell,  7  Hill,  116.  maintained     against     the     indorsers. 

Ch.  J.  Nelson  remarked  of  Theobald's  ( Taylor  v.  Crocker,  4  Esp. ,  127).     Mali 

corollary  :  "  This  is  undoubtedly  cor-  a  note  is  voidable,  not  absolutely  void, 

rect  as  a  general  rule,  but  it  has  its  ex-  and  may  be  good  :  Stevens  v.  Jackson, 
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4  Campb. ,  164 ;  CockshaU  v.  Bennett,  the  note  without  the  knowledge  or  oon- 

2  Term.  R. ,  766  ;  Williamson  v.  Walts,  sent  of  B.  at  the  same  time  the  guaranty 

1  Campb.,  552;   Herlyer  y.  Adamson,  was  sign^,  and  the  money  aidvanced 

2  Burr.,  674  ;  HaU  v.  PUfiM,  1  WUs,  to  G.  by  Burton. 

48;   Rushton   'v.  AspinwaU,  2  Doug.,  Where  the  payee  of  an  usurious  note, 

679  ;    BaUingals   v.    Oloster,  8    East, .  indorsed  it  to  a  third  person  for  ralua- 

482  ;  3  Wooddeson's  Lect..  56.  ble  consideration,  who  took  it  without 

Mr.  Burge  (Suretyship,  p.  6-7,)  says:  notice  of  the  usury,   and  afterwards 

"  When  the  principal  contract ' is  abso-  brought  an  action  against  the  payee, 

lutely  void,  as  the  contract  of  a  married  seeking  to  charge  him  as  indorser,  held 

woman,  by  the  law  of  Holland,  the  ob-  that  the  indorsement  amounted  to  a 

ligation  of  the  surety  is  void.     But  if  new  and  independent  contract,  between 

the  person  undertaking  as  surety  knows  the  parties,  and  that  the  usury  was  no 

that  the  contract  of  the  principal  debtor  defence  :  McKnight  v.  Wheeler,  6  Hill, 

is  void,  on  account  of  his  incapacity,  492  ;  Ddatoare  Batik  v.  Jarvis,  20  N.  Y. 

he  must  be  considered  as  incurring  a  R.,  226  ;  Morford  v.  Datis,  2iB  N.  Y., 

principal  and  not  merely  a  collateral  485. 

obligation.     He  undertakes  to  secure  Where  one  makes  a  note  signing  his 

payment  to  the  creditor,  notwithstand-  own  name  and  the  names  of  others 

ing  the  minority  or  coverture  of  the  to  the  note,  the  fact  that  he  signed  the 

debtor,  might  protect  him  from  pay-  names  of  the  others  without  authority, 

ment."  does  not  invalidate  the  note  as  to  him. 

So  "bail  in  error  remain  liable.  The  names  of  those  who  did  not  author- 
though  the  principal  become  bankrupt  ize  such  use  of  them  m^  be  reiected 
and  obtain  his  dischargf»  pending  the  as  surplusage  :  Taylor  y,  Jones,  1  Smith 
writ":  HoUy.  Fowl&r,  6  Hill,  630  ;  Theo-  (Ind.),  5  ;  2  Bos.  &  Puller,  338. 
baldPr.& Surety,  148-150;  Pitman,  Id.,  In  Codioise  v.  Qleason  {S  Day,  12.), 
98 ;  Inglis  v.  McJOougaX,  1  J.  B.  Moore,  decided  before  Mr.  Justice  Ldvingston, 
196 ;  Ray  v.  Brenner,  12  Kansas,  105 ;  in  the  Circuit  Court  of  the  United 
Noble  V.  Scofleld,  44  Vermont,  281 ;  States,  it  appeared  that  the  indorse- 
Bowery,  etc.,  v.  Clinton,  2  Sandf.,  113  ;  ment  of  a  note,  given  by  the  maker  on 
Storm  V.  Waddell,  2  Sandford's  Chy. ,  a  consideration  which  was  fraudulent 
494  ;  U.  S.  Revised  Statutes,  §  5118,  and  void,  was  merely  for  the  accommo- 
and  Mr.  Bump's  note  thereto — Bump  dation  of  the  maker ;  who  was  sued 
on  Bankruptcy,  8th  ed. ,  726.  upon  the  note,   and  successfully  de- 

The  guarantor  may  be  held  though  fended  himself  on  account  of  fraud 
no  suit  could  be  maintained  upon  the  in  the  contract  for  which  the  note  was 
original  debt ;  and  such  guaranty  may  given.  The  indorser  was  then  sued 
have  been  required  for  the  very  reason  and  it  was  contended  for  him,  that  as 
that  the  original  debt  could  not  be  en-  the  note  was  void  as  against  the  maker, 
forced  at  law:  Burge  on  Suretyship,  7.  it  was  of  course  void  as  against  the  in- 
In  Burton  v.  Baker,  (31  Barb.,  241.)  dorser,  for  the  indorsement  was  in  the 
B.  made  a  note  for  $500,  payable  to  G.  nature  of  security,  and  the  indorser 
or  bearer.  The  note  was  made  with-  was  to  be  regarded  as  a  surety  for  the 
out  consideration  for  the  accommoda-  maker.  On  the  part  of  the  plaintiff  it 
tion  of  G.,  and  to  enable  him  to  raise  was  urged,  that  the  contract  of  the  in- 
money,  and  was  delivered  by  G.  to  the  dorser  was  in  every  case  that  the  sum 
defendant  to  be  used  to  raise  money  for  contained  in  the  note  should  be  paid 
G.  The  note  was  afterwards  signed  when  due,  and  that  it  made  no  differ- 
by  G.  also,  without  the  knowledge  or  ence  whether  the  note  was  not  paid  by 
consent  of  B.  The  defendant  then  in-  the  maker  because  he  was  unable,  or 
dorsed  upon  the  back  of  the  note,  a  because  the  instrument  was  void.  I^et 
guaranty  of  the  payment  thereof,  and  the  cause  of  failure  be  wliat  it  might, 
8old  the  note  to  Burton,  the  plaintiff's  the  indorser  was  liable.  If  the  note 
assignor,  for  $425.  Held  that  if  the  was  forged  the  indorser  was  neverthe- 
note  was  a  valid  note  in  the  hands  of  lessholden.  The  learned  judge  admit- 
G.  as  against  B.  when  originally  deliv-  ted  that  if  the  note  was  forged  the  in- 
ered  to  G.  the  transaction  was  not  us-  dorsement  would  bind  the  man  who 
urious,  and  the  defendant  was  liable  made  it,  and  that  the  indorser  who 
upon  the  guaranty,  although  G.  signed  gave  the  weight  of  his  name  to  the 
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world,  mast  be  responsible  to  eveij  The   indorsement  of   a   promissory 

man  who  trusts  to  the  note  relying  on  note  imports  a  guaranty  by  the  indor- 

his  credit,  as  every  subsequent  indor-  ser  that  the  makers  were  competent  to 

ser  must  be  supposed  to  do :   Wood-  contract  in  tAe  character  in  which  by 

MDOTih  ▼.  Bank  of  North  America,  19  the  terms  of  the  papers  they  purport 

Johns,  401-2.  to  contract.     Knowledge  by  one  who 

When  a  guaranty  of  a  note  is  gen-  became  the  holder  of  such  a  note  be- 

eral,  in  law  it  amounts  to  an  agreement  fore  maturity,  or  for  a  valuable  consid- 

that  the  note  can  be  collected  by  due  eration,  that  the  makers  were  married 

course  of  law,  and  there  is  nothing  to  women,  does  not  deprive  him  of  the 

prevent  its  being  so  collected ;  that  if  right  to  rely  upon  the  implied  guaranty 

for  any  reason  it  cannot  by  due  course  of  the  indorser  that  the  makers  are 

of  law  be  collected  of  the  makers,  then  competent  to  contract  as  partners,  nor 

the  guarantor  will  pay  it.     Unless  a  of  the  character  of  a  Ixma  fide  holder  - 

guaranty  of  collection  is  illegal  or  re-  Erwin  v.  Downs,  15  N.  Y.  R.,  575. 

stricted,  it  covers  all  defects  in  the  note  The  indorser  of  a  bill  or  note  is  es- 

itself,  as  well  as  the  solvency  of  the  topped  as  to  subsequent  parties  from 

maker  :    Cow.    Tr.   (4th  ed.),   §  898 ;  denying  the  genuineness  of  the  signa- 

Merrick  v.  Whitney,  15  John.,  240;  8  ture  of  the  drawer,  acceptor,  or  prior 

Cow.  &  Hill's  notes  (4th  ed.),  188-9,  and  indorser,  and  their  capacity  to  act  as 

notes  ;  Purdy  v.  Peters,  85  Barb.,  239.  such,   although  the  indorsement  was 

The  indorser  of  a  promissory  note,  made  for  the  accommodation  of  a  prior 

impliedly  warrants  that  there  is  no  de-  party,  and  the  paper  is  trtLnsf erred  by 

fence  to  the  note  :  Delavoare  Bank  v.  such  prior  par^  to  one  having  notice 

Jarvis,  20  N.  Y.  R.,  226.     In  every  as-  of  the  facts  :  Troy  City  Bank,v.  Lau- 

signment  of  an  instrument,  even  not  man,  19  N.  Y.  R.,  477. 

negotiable,  the  assignqr  impliedly  war-  And  hence  in  an  action  upon  a  gnar- 

rants  that  the  instrument  is  valid  and  anty  indorsed  upon  a  promissory  note, 

the  obligor  liable  to  pay  it :  Fake  v.  it  is  not  necessary  to  prove  the  signa- 

Smith,  7  Abb.  Prac.    Rep. ,   106,   and  ture  of  the  maker  of  the  note.     This  is 

cases  cited  by  counsel  and  the  court ;  sufficiently  proved  as  against  the  guar- 

Lisle  V.  Hopkins,  1  Smedes  &  Marsh.,  an  tor  by  proving  the  execution  of  the 

302,   Smith  V.  Mwrsaek,  6  Man.   Gr.  guaranty  :  Cooper  v.  Berick,  22  Barb. , 

&  Scott,  486  ;  Cabot  Bank  v.  Morton,  4  516. 
Gray.,  156 ;  3  Kent's  Com.  (9th  ed.),  113. 


CASES 

PBTEBMINED  BT  THE 

COURT  FOR  CROWN  CASES  RESERVED 

IN 

MICHAELMAS  TERM,  XXXVIII  VICTORIA. 


-•-•-•- 


[Law  Reports,  2  Crown  Cases  Reserved,  184.]  • 
Nov.  14,  1874. 

134]  *The  Queen  v.  Hazelton. 

FaUe  PreteneeS' — Check  given  for  Goods — No  Balance  ai  Bank, 

The  prisoner  ^as  indicted  for  obtaining  goods  by  (amongst  others)  the  fialse  pre- 
tence that  certain  checks  were  good  and  vahd  orders  for  the  payment  of  their  amount. 
It  was  proved  that  the  prisoner  ordered  goods  of  the  prosecutors,  and  said  he  wished 
to  pay  ready  monev  for  them.  He  gave  checks  on  a  bank  for  the  price,  and  took 
away  the  goods.^  The  prisoner  had  shortly  before  opened  an  account  at  the  bank, 
but  nad  drawn  out  the  amount  deposited  except  a  few  shillings.  Various  checks  of 
his  had  been  refused  pa^onent,  and  he  would  not  have  been  permitted  to  overdraw. 
He  did  not  intend  when  he  gave  the  checks  to  the  prosecutor  to  meet  them,  but  in- 
tended to  defraud: 

Jleld,  that  there  was  evidence  of  the  false  pretence  that  the  checks  were  good  and 
valid  orders  for  the  payment  of  their  amount. 

Case  stated  by  the  common  sergeant  of  London: 
At  the  October  session  of  the  Central  Criminal  Court,  Wil- 
liam Hazelton  was  tried  on  an  indictment  for  obtaining 
goods  by  false  pretences,  the  first  count  of  which  alleged 
that  the  defendant,  on  the  4th  of  April,  1874,  did  unlawfully 
and  knowingly  falsely  pretend  to  Robert  Young  and  another 
that  he  then  had  money  to  the  amount  of  £5  in  a  certain 
bank,  called  the  Birkbeck  Bank,  at  Nos.  29  and  30  South- 
ampton Buildings,  Chancery  Lane,  in  the  county  of  Middle- 
sex, that  he  then  had  authority  to  draw  a  check  upon  that 
bank  for  the  sum  of  £5,  and  that  a  certain  paper  writ- 
ing which  he  then  produced  and  delivered  to  the  said 
135]  *Robert  Young  and  another  then  was  a  good  and 
valid  order  for  the  payment  of  money,  to  wit  for  £5,  and 
that  by  means  of  those  false  pretences  he  unlawfully  and 
fraudulently  obtained  from  them  thirty-three  shirts,  with  in- 
tent to  defraud. 
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The  second  count  charged  him  with  obtaining  from  the 
same  persons,  on  the  7th  of  April,  forty  shirts  by  exactly 
similar  false  pretences,  in  respect  of  a  check  for  £8  8s.  given 
by  him  npon  the  same  bank. 

There  were  other  counts  charging  the  prisoner  with  ob- 
taining goods  by  similar  false  pretences,  with  regard  to 
checks  upon  other  banks.  Some  of  these  counts  also 
charged  as  a  false  pretence  the  pretence  that  the  prisoner 
kept  a  banking  account  with  the  bank  upon  which  the 
checks  were  drawn. 

It  was  proved  in  evidence  that  the  prisoner  opened  an  ac- 
count at  the  Birkbeck  Bank  on  the  30th  of  June,  1873,  with 
a  payment  to  his  credit  of  £22  10^.,  and  had  a  check  book; 
given  to  him  for  his  use,  containing  fifty  blank  checks. 
That  on  the  9th  of  December,  1873,  the  balance  in  his  favor 
in  the  Birkbeck  Bank  was  five  shillings  and  three  pence, 
and  the  account  remained  unaltered  up  to  the  27th  of  June, 
1874,  when  he  applied  to  the  Birkbeck  JBank  for  a  new  check 
book,  which  they  refused,  and  then  he  withdrew  5s.  He 
could  have  had  the  3d.  That  thirty-three  of  his  checks  were 
honored  and  about  seventeen  refused  by  the  Birkbeck  Bank. 
That  he  would  not  have  been  allowed  to  overdraw  his  ac- 
count at  the  Birkbeck  Bank. 

The  following  evidence  was  also  adduced  : 

On  the  2d  of  April,  1874,  the  prisoner  went  to  Messrs. 
Young  &  Rochester's,  and  ordered  over  two  dozen  shirts, 
and  called  again  for  them  about  two  o'clock  in  the  after- 
noon of  the  4th,  and  said  he  wished  to  pay  ready  money, 
and  an  invoice  was  made  out  and  discount  deducted  from 
the  invoice,  making  the  sum  of  £7  5s. ,  and  prisoner  gave  a 
check  on'  the  Birkbeck  Bank  for  £5,  and  paid  the  balance 
of  £2  5^.  in  cash. 

The  4th  of  April  was  Saturday,  the  5th  was  Sunday,  and 
the  6th  a  bank  holiday,  so  that  the  prisoner's  check  could 
not  be  presented  for  payment  until  the  7th.  Early  in  the 
morning  of  the  7th,  before  10  o'clock,  a.m.,  the  prisoner 
went  again  to  Young  &  Rochester's,  and  ordered  other 
goods  to  the  amount  of  £8  85. ,  *and  said  he  wished  to  [136 
pay  ready  money,  and  discount  was  allowed  to  him.  He 
gave  his  check  on  the  Birkbeck  Bank  for  the  amount,  and 
took  away  the  goods. 

Both  the  above  checks  were  presented  to  and  dishonored 
by  the  Birkbeck  Bank. 

Some  of  the  above  goods  were  pawned  by  the  prisoner  in 
the  name  of  Williams,  on  the  13th  and  17th  of  April,  for 
£1  6^.,  with  a  pawnbroker  who  knew  him  well  for  two  or 
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three  years  before  in  that  name,  and  who  said  his  dealings 
were  satisfactory,  and  that  the  goods  pawned  by  him  were 
usually  redeemed.  But  at  the  time  of  the  trial  that  pawn- 
broker had  £36  worth  of  goods  in  pawn  bv  the  prisoner. 

Other  of  the  above  goods  were  pawned  by  prisoner  on  the 
30th  of  April,  the  15th  of  August,  and  the  9th  of  September, 
with  another  pawnbroker,  to  whom  prisoner  was  known  for 
two  years,  knd  who  said  that  he  usually  redeemed  the  goods 
pawned. 

Other  of  the  same  goods  were  pawned  with  another  pawn- 
broker to  whom  prisoner  was  known,  and  who  said  that  he 
in  all  cases  redeemed  the  goods  pawned  by  him,  but  that  he, 
the  pawnbroker,  had  at  the  time  of  the  trial,  goods  to  the 
amount  of  £12  in  pawn  by  the  prisoner. 

Evidence  was  also  given  of  other  checks  upon  other  banks 
being  given  in  exchange  for  other  goods  unaer  like  circum- 
stances, being  the  transactions  the  subject  of  the  latter  counts 
of  the  indictment. 

Evidence  was  also  given  of  the  dishonor  of  about  twelve 
other  checks  drawn  and  given  by  the  prisoner  in  payment 
for  other  goods  bought  by  him,  and  of  his  unperformed 
promises  after  dishonor  to  the  holders  of  the  checks  to  take 
them  up. 

A  detective  police  oflBcer  proved  that  he  went  to  the  pris- 
oner's house  on  the  15th  of  September,  and  got  in  at  the 
back  through  the  garden  ;  that  the  prisoner  tried  to  escape, 
but  was  apprehended.  He  was  tola  he  was  taken  for  ob- 
taining goods  from  Candy' s  (one  of  the  persons  from  whom 
he  had  obtained  goods) ;  and  he  replied,  '^It's  a  debt,  not  a 
fraud ;  and  you  pan't  make  a  fraud  of  it."  Being  asked  if 
he  had  any  duplicates  in  the  house  he  said,  ''No."  The 
ofBcer  found,  however,  on  search  185  duplicates  and  pawn- 
137]  brokers'  contract  notes,  representing  together  Spawn- 
ings and  deposits  to  the  amount  of  about  £330.  The  officer 
also  found  invoices  from  various  firms,  and  the  prisoner's 
check-books  on  the  three  banks  mentioned  in  the  indict- 
ment, and  his  pass-book  of  the  Birkbeck  Bank.  Scarcely  a 
single  article  of  furniture  was  found  in  the  house,  but 
amongst  the  duplicates  found  were  some  for  household  fur- 
niture pawned  by  the  prisoner. 

It  appeared,  therefore,  by  the  evidence,  that  at  the  time 
he  gave  in  payment  the  two  checks  on  the  Birkbeck  Bank 
for  £5  and  £8  85. ,  mentioned  in  the  first  and  second  counts, 
the  prisoner's  account  there  was  still  an  open  one,  but  the 
balance  in  that  bank  to  his  credit  was  5^.  Sd,  only,  and  that 
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his  checks  for  sums  exceeding  t^at  balance  were  dishon- 
ored, and  he  would  not  have  been  allowed  to  overdraw. 

The  learned  common  sergeant  doubted  upon  the  decided 
cases  whether,  in  point  of  Taw,  a  man  who  gives  a  check  in 

Eayment,  under  tne  circumstances  before  mentioned,  does 
y  the  mere  fact-of  giving  the  check,  without  saying  more 
than  that  he  wishes  to  pay  ready  money,  make  either  of  ^the 
false  pretences  alleged  in  the  indictment,  viz. :  1.  That  he 
then  has  money  to  the  amount  of  the  check  in  the  bank 
upon  which  it  is  drawn.  2.  That  he  then  has  authority  to 
draw  upon  the  bank  for  that  sum.'  3.  That  the  check 
which  he  gives  is  a  good  and  valid  order  for  the  payment  of 
its  amount.  4.  That  he  then  has  a  banking  account  with 
the  bank  upon  which  his  check  is  drawn  and  where  his  ac- 
count is  overdrawn. 

He  summed  up  the  case  to  the  jurv,  and  they  found  that 
the  prisoner  did  not  intend,  when  he  gave  the  respective 
checks  mentioned  in  the  indictment,  to  meet  them,  and 
that  he  intended  to  defraud. 

A  verdict  of  "guilty,"  was  thereupon  recorded,  and  the 
learned  common  sergeant  reserved  for  the  opinion  of  this 
court  the  question,  whether  there  was  any  evidence  to  go  to 
the  jury  of  the  prisoner  having  made  any  of  the  false  pre- 
tences mentioned  in  the  indictment.  If  there  was,  the  con- 
viction was  to  be  confirmed.  If  there  was  not,  it  was  to  be 
reversed. 

It  also  clearly  appeared  that  many  of  the  prisoner's 
checks,  other  than  those  mentioned  in  the  indictment,  on 
the  before-mentioned  banks  had  been  and  were  afterwards 
dishonored. 

No  counsel  appeared  for  the  prisoner. 

^Beslep  for  the  prosecution  :  Where  a  person  ob-  [138 
tains  goods  by  giving  a  check  upon  a  bank  where  he  has 
no  account,  tne  authorities  show  that  that  is  a  false  pre- 
tence :  Hex  V.  Jackson  {') ;  Reg.  v.  Parker  i^).  And  it  is  the 
same  thing  when,  as  here,  the  prisoner  has  no  balance  and 
no  substantial  account.  And  Reg,  v.  Pa/rker  (')  is  express 
to  show  that  the  third,  at  least,  of  the  >  pretences  laid  is 
proved.     [He  also  cited  Rex  v.  Lockett  (*) ;  Reg.  v,  Giles  (*)]i 

Kelly,  C.B.:  There  are  two  questions  in  this  case  ;  first, 
whether  the  prisoner  has  expressly  or  implied  made  a 
representation  upon  the  faith  oi  which  goods  nave  been  ob- 
tained, and,  secondly,  whether  that  representation  was  false, 

0)  8  Camp.,  870.  (*)  Leigh  <&  Cave,  Cr.  C,  602;  8i  L.  J. 

(*)  7  C.  A  P.,  829 ;  2  Moo.  Cr.  C,  1.         (M.C.),  60. 
(»)  1  Lea.,  Cr.  C,  94. 

11  Eng.  Rep.  45 
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Several  representations  are  laid  in  the  indictment,  and  are 
proposed  to  us  in  the  case  as  arising  from  the  conduct  of 
the  prisoner  in  the  present  case.  It  is  suggested  that  a  per- 
son acting  as  the  prisoner  did  represents  that  he  then  has 
money,  to  the  amount  of  the  check  which  he  tenders,  in 
the  bank  upon  which  it  is  drawn.  If  this  had  been  the  onljr 
reiyesentation  suggested  there  would  have  been  great  difli- 
culty  in  upholding  the  conviction.  The  giving  of  a  check 
does  not  necessarily  imply  any  such  representation.  Not 
only  may  a  banking  account  be  kept  under  a  guarantee 
upon  the  express  terms  that  it  may  be  overdrawn,  but,  with- 
out any  such  arrangement,  a  person  of  position  may  often 
overdraw  an  account  in  perfect  good  faith  and  with  the  tacit 
sanction  of  his  bankers. 

Then  it  is  Suggested  that  the  conduct  of  the  prisoner 
amounted  to  a  representation  that  he  had  authority  to  draw 
upon  the  bank  for  the  sum  for  which  he  drew.  I  think  that 
representation  does  arise.  I  do  not  see  how  it  can  but  be 
implied. 

But  as  to  the  third  representation  there  can  be  no  doubt, 
namely,  that  the  check  is  a  good  and  valid  order  for  the 
payment  of  its  amount.  The  case  which  has  been  cited, 
Meg.  V.  Parker  (*),  is  express  upon  the  point ;  and  that  the 
goods  were  obtained  upon  the  faith  of  the  representation  ad- 
mits of  no  question. 

It  remains  to  consider  whetlier  the  representation  made 
1391  was  *untrue.  If  a  man's  account  were  overdrawn, 
and  he  had  reason  to  suppose  that  his  check  would  still  be 
honored,  this  might  be  consistent  with  his  having  authority 
to  draw  and  with  his  check  being  a  good  and  valid  order. 
But,  in  the  present  case,  it  is  quite  clear  that  the  prisoner 
knew  that  his  account  at  the  bank  was  virtually  closed,  and 
that  he  knew  his  check  would  not  be  paid.  He  had,  there- 
fore, no  authority  to  draw.  And  his  clieck  was  not  a  good 
and  valid  order,  that  is  to  say,  one  which  might  be  caslied. 

Lush,  J. :  I  think  giving  a  check  is  not  a  representation 
that  the  giver  then  has  funds  in  the  bank  to  the  amount  of 
the  checK.  Many  a  man  draws  a  check,  either  intending 
to  pay  in  money  to  meet  it  or  having  a  right  to  overdraw. 
But  here  the  prisoner,  when  he  obtained  the  goods,  said 
that  he  wished  to  pay  ready  money.  And  that  amounts  to 
a  representation  that  the  check  was  equal  to  cash,  whereas 
he  had  no  real  account  at  the  bank  at  ail.  The  facts,  there- 
fore^  support  either  the  second  or  the  third  of  the  false  pre- 
tences cliarged. 

Q)  1C.&  P.,  829 ;  2  Moo.  Cr.  C,  1. 
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Brett,  J.:  It  is  material,  first,  to  see  exactly  what  tlie 
question  asked  of  us  is.  lu  order  to  constitute  the  offence 
charged  in  the  indictment  a  man  must  make  a  pretence  or 
representation  as  to  existing  facts  ;  it  must  be  false  to  his 
knowledge  ;  money  or  goods  must  be  obtained  thereby,  and 
with  intent  to  defraud.  Now  the  case  states  that  the  com- 
mon seargeant  ''doubted,  upon  the  decided  cases,  whether 
in  point  of  law  a  man  who  gives  a  check  in  payment  under 
the  circumstances  before  mentioned  does  by  the  mere  fact 
of  giving  the  check,  without  saying  more  than  that  he 
wishes  to  pay  read^^  money,  make  either  of  the  false  pre- 
tences alleged  in  the  indictment  (which  he  enumerates).  And 
the  question  asked  of  us  is  whether  there  was  any  evidence 
to  go  to  the  jury  of  the  prisoner  having  made  any  of  the 
false  pretences  mentioned  in  the  indictment,  llie  only 
question  asked  of  us  is  whether  there  was  evidence  of  any 
of  the  representations  mentioned. 

The  first  representation  suggested  is  that  the  prisoner, 
when  he  gave  the  check,  had  a  balance  in  the  bank  suffi- 
cient to  meet  it.  A  representation  must  depend  upon  what 
a  man  says  and  does,  and  what  his  words  and  acts  would 
convey  to  the  mind  of  another^  It  cannot  depend  upon  the 
state  of  his  own  mind.  Now,  it  is  a  *matter  of  com-  [140 
mon  knowledge  that  people  do  draw  checks,  though  they 
have  not  at  the  time  funds  at  their  bankers.  Therefore,  this 
representation  cannot  arise. 

The  second  suggested  representation  is,  that  the  prisoner 
had  authority  to  draw  for  the  amount.  If  giving  a  check 
in  payment  does  not  mean  this,  it  means  nothing.  There 
is,  therefore,  evidence  of  this  representation. 

As  to  the  third  representation  charged,  but  for  the  au- 
thorities I  should  have  doubted.  But  upon  the  authorities 
I  think  it  does  arise. 

I  also  think  there  is  evidence  of  the  fourth  false  represen- 
tation chamed. 

QuAiN,  J,:  I  think  the  conviction  must  be  affirmed,  upon 
the  third  representation  charged,  upon  the  authority  of 
Hea.  V.  Parker  (*).  The  only  differences  between  that  case 
and  this  are,  that  there  the  prisoner  had  no  account  at  all 
at  the  bank,  and  that  the  check  was  postdated.  B^t  the 
last  point  of  distinction  can  make  no  difference.  And  I 
think,  when  the  prisoner,  as  here,  had  no  balance,  that  was 
practically  the  same  thing  as  having  no  account. 

Pollock,  B.:  I  prefer  answering  the  question  put  by 
saying  that  there  was  evidence  of  the  third  false  pretence 

0)  1C.&  P.,  829 ;  2  Moo.  Cr.  C  1., 
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laid  in  the  indictment.     I  think  the  real  representation  made 

is  that  the  check  will  be  paid.  It  may  be  said  that  that  is  a 
representation  as  to  a  future  event.  6ut  that  is  not  really 
so.  It  means  that  the  existing  state  of  facts  is  such  that  in 
ordinary  course  the  check  will  be  met. 

Conviction  affirmed. 

Attorneys :  RooTcs^  KenricJc  &  Co, 

Where  a  written  instrament  is  em-  And  ^n  some  cases  it  has  been  held 

ployed  as  a  part  of  a  false  pretence,  to  be  a  false  pretence  per  se  where  the 

whereby  money  or  goods  are  f  raudu-  drawer  passed  a  check  on  a  banker  with 

lently  obtained,  it  is  not  necessary  to  whom  he  had  no  account  and  which  he 

set  out  the  instrument  in  the  indict-  knew  would  not  be  paid :    Common- 

ment,  unless  some  legal  description  is  irealth  v.  Drew^   19    Pickering.   186 ; 

giyen  to  it,  the  accuracy  of  which  it  Bex  v.  Jackson,  3  Campbell,  870;  Ros- 

may  be  material  for  the  court  to  decide:  coe  on  Crim.  Ev.,  419;  2  Whart.  Crim. 

Held,   therefore,   that  an    indictment  Law  (7th  ed.),  §§2107-8  ;  Com.  y.  Col- 

which  simply  alleged  that  the  defend-  liiis,  8  Phil.  Rep..  609. 

ant  falsely  pretended  that  a  certain  And  this  though  mixed  up  with  false 

printed  paper,  which  he  then  produced,  pretences  or  promises  as  to  the  prisoner's 

was  a  good  and  yalid  promisory  note,  future  conduct :  Reg.  v.  Bates,  3  C6x's 

was  sufficient  without  setting  out  the  Crim.  Cases,  201  ;  Jleg.  v.  West,  8  Cox's 

printed  paper  :  Reg.  y.  Covlaon,  4  Cox's  Crim.  Cas.,  12  ;  Reg.  v.  Jones,  6  Cox's 

Crim.  Cas.,  227.  Crim.    Cas.,  467;  Reg.    v.  Jenison,  9 

For  form  of  indictment  for  present-  Cox's  Crim.  Cas.,  158  ;  Reg.  v.  Martin, 

ing  false  check,  see   11   Cox's   Crim.  L.  R.,  1  Crown  Cases  Res.,  56  ;  2  Whart. 

Cases,    Appendix,   p.    XI.  ;    Maley  y.  Crim.  Law  (7th  ed.),  §2119,  2  Bish. 

State,  31  Ind.,  192  ;  Smith  y.  People,  47  Crim.  Law  (5th  ed.),  §§419-424. 

N.  r.  Rep.,  308;  1  Whart.  Prec.  no.  And  so  where  the  check  is  post  dated, 

540  ;  2  Bish.  Crim.  Proc.  (2d  ed.),  §  178.  if  the  prisoner  make  a  false  statement 

WHiere  a  prisoner    simply  gives  a  ab  lo  existing  facts,  BBth&ihehtismtide 

check  without  any  statement  that  he  arrangements  for  its  payment  when  he 

has  an  account  with  the  bank  upon  has  not :   Reg.  y.  Hug)tes,  1  Foster  & 

which  it  is  drawn,  or  that  he  has  funds  Finlason,  355  ;   2  Whart.   Crim.   Law 

there  to  meet  it,  or  where  he  promises  (7th  ed.),  §  1208. 

at  some  future  time  to  haye  funds  to  It  is  usually  a  question  of  fact  for 

meet  it,  he  cannot  be  convicted  of  false  the  jury  whether  the  prosecutor  exer- 

pretences  :    Reg.    y.  Waine,  11   Cox's  cised  sufficient  caution  in  taking  the 

Crim.    Cases,  647  ;    Commonwealth  y.  check  and  could,  bv  the  exercise  of  rea- 

DrtWy  19  Pickering,  179,  186.  sonable  prudence,  haye  ascertained  the 

But  where  at  the  time  of  procuring  falsity  of  the  prisoner's  assertions :  2 

money  or  property  for  and  upon  the  Whart.  Crim.   Law  (7th  ed.),  §§  2128, 

faith  of  a  check,  the  prisoner  falsely  2129,2131  ;  2  Bish.  Crim.  Law  (5th  ed.). 

represents  that  the  check  is  good,  and  §§  433-6  ;    Skiff  y.  People,  2  Parker's 

that  he  has  funds  in  the  bank  upon  Crim.   Rep.,  139;  Smith  y.  People^  47 

which  it  is  drawn  to  meet  it,  such  rep-  N.Y.,  303. 

resentations  are  false  pretences  as  to  So  it  is  a  false  pretence  to  designedly 

existing  facts  and  he  is  guilty  of  the  and  falsely  pretend  that  a  mortgage  is 

crime  of    false    pretences  :    Maley  y.  the  first  lien  upon  the  land  covered  by 

State,  81  Indiana,  192  ;  Smith  y.  People,  it :  People  y.  SuUy,  5  Parker's  Crim. 

47  New  York  Rep.,  303 ;  Reg.  y.  Ap-  Rep.,  142. 

fel,  54  Law  Times,  folio  (Eng.)  154 ;  It  is  sufficient  if    the  pretence  be 

Reg.  V.  Bates,  3  Cox's  Crim.  Cas. ,  201 ;  proved  in  substance  and  effect.     The 

Reg.  y.  Jones,  6  Cox's  Crim.  Cas.,  467  ;  precise   words  need  not  be  used,  and 

Reg.  y.  Jenison,  9  C^x's  Crim.    Cas.,  the  pretence  may  be  proved  by  the  con- 

158  ;  Commonwealth  y.  Drew,  19  Pick-  duct  and  acts  of  the  prisoner,  in  con- 

ering,  179, 186  ;  Reg.  v.  Wooley,  4  Cox's  nection  with  his  statements  :  People  v. 

Crim.   Cas.,  193,  8  Car.  &  Kirw.,  98  ;  SuUy,  6  Parker's  Crim.  Rep.,  148. 
Reg.  y.  WiUot,  12  Cox's  Crim.  Cases,  68. 
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[Law  Reports,  2  Crown  Casea  Reaerred,  141.] 
Jan.  28,  1876. 

*The  Queen  v.  Henry  Thomas.  [141 

ComnkTfe^   Cocn — JPrmnaw    Conviction — Indidmenl  for  Fdony — IHademeanoir — 24  4b 

25  Viet,  c,  99,  m.  12,  87. 

The  prisoner  was  indicted  under  24  d  26  Yict  c.  99,  a.  12,  for  the  felony  of  utter- 
ing counterfeit  coin  after  a  previous  conviction  for  a  like  offence.  The  jury  found 
him  guilty  of  the  uttering,  but  negatived  the  previous  conviction: 

HeUj  that  he  could  not  be  convicted  of  the  misdemeanor  of  uttering. 

Case  stated  by  the  common  sergeant  of  the  city  of 
London. 

At  a  session  of  the  Central  Criminal  Court  on  Monday, 
the  11th  of  January,  1876,  Henry  Thomas  was  tried  on  an 
indictment  (of  which  a  copy  is  hereto  annexed)  for  uttering 
counterfeit  coin  after  having  been  previously  convicted  of  a 
like  offence. 

The  12th  section  of  24  &  25  Vict,  c-  99  (*),  declares  that  when 
a  person  utters  counterfeit  coin,  and  has  been  previously 

Q)  By  24  <fc  25  Vict  c.  99,  s.  12 :  "Who-  com,  and  shall  afterwards  be  indicted  for 

soever  havine  been  convicted  either  be-  any  offence  against  this   act  committed 

fore  or  after  the  passing  of  this  act  of  any  subsequent  to  such  conviction,  it  shall  be 

such  misdemeanor  or  crime  and  oflfence  as  sufficient  in  any  such  indictment,   after 

in  any  of  the  last  three  preceding  sec-  charging  such  subsequent  offence,  to  state 

tions  mentioned,  or  of  any  felony  or  high  the  substance  and  effect  only  (omitting 

crime  and  offence  against  this  or  any  for-  the  formal  part)  of  the  indictment  and 

mer  act  relating  to  the  coin,  shall  after-  conviction  for  the  previous  offence,  and  a 

wards  commit  any  of  the  misdemeanors  certificate  containing  the  substance  and 

or  crimes  and  offences  in  any  of  the  said  effect  only  (omitting  the  formal  part)  of 

sections  mentioned,  shall,  in  "kngland  and  the  indictment  and  conviction  for  tne  pre- 

Ireland,  be  guilty  of  felony,  and  in  Scot-  vious  offence  purporting  to  be  signed  by 

land  of  a  high  crime  and  offence.**  the  clerk  of  the  court   or  other  officer 

Sect.  87 :  "  Where    any  person    shall  having,  or  purporting  to  have,  the  cus- 

have  been  convicted  of  any  offence  against  tody  of  the  records  of  the  court  where 

this  act,  or  any  former  act  relating  to  the  the  offender  was  first  convicted,  or  by  tha 
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142]  convicted  *of  a  like  offence,  he  shall  be  guilty  of  fel- 
ony, and  the  37th  section  of  the  same  statute  declares  that 
in  the  indictment  for  such  felony  it  shall  be'sufficient,  after 
charging  such  subsequent  offence,  to  state  the  substance  and 
effect  only  of  the  indictment  and  conviction  for  the  previous 
offence,  and  directs  that  the  offender  shall,  in  the  first  in- 
stance, be  arraigned  upon  so  much  only  of  the  indictment 
as  charges  the  subsequent  offence,  and  that  the  jury  shall 
be  charged  in  the  first  instance  to  inquire  concerning  such 
subsequent  offence,  only. 

It  will  be  seen  that  the  indictment  first  charges  (in  the 
first  count)  that  the  prisoner  unlawfully  uttered  the  coin ; 
next  that  ne  had  been  before  convicted,  and  then  states  the 
143]  legal  conclusion,  *that  he  therefore  feloniously  ut- 
tered the  coin.  The  second  count  charges  the  uttering  to  be 
felonious  throughout  it.. 

Upon  the  trial  of  the  said  Henry  Thomas,  he  was  found 
guilty  by  the  jury  of  the  subsequent  offence,  that  is  to  say, 
of  the  unlawful  uttering  of  the  counterfeit  florin  to  Eliza 
Cunningham,  but  the  previous  conviction  alleged  against 
him  was  clearly  negatived,  and  the  jury  acquitted  him  of 
having  been  so  previously  convicted.  He  was,  therefore, 
found  guilty  of  a  misdemeanor,  upon  a  count  of  an  indict- 
ment, which  count  charged  him  in  fact  with  a  felony  con- 
sisting of  two  elements,  namely,  a  misdemeanor  and  a  prior 
conviction.     Not  being  aware  of  any  instance  in  which, 

deputy  of  such  clerk  or  officer,  shall,  so  previously  convicted  the  court  may 
upon  proof  of.  the  identity  of  the  person  proceed  to  sentence  him  accordingly ;  but 
oi  tlie  offender,  be  sufficient  evidence  of  if  he  deny  that  he  had  been  so  previously 
the  previous  conviction  without  proof  of  convicted,  or  stand  mute  of  malice,  or 
the  signature  or  official  character  or  au-  will  not  answer  directly  to  such  question, 
thority  of  the  person  appearing  to  have  the  jury  shall  then  be  charged  to  inquire 
signed  the  same,  or  of  his  custody  or  concerning  such  previous  conviction  or 
right  to  the  custody  of  the  records  of  the  con\ictions  ;  and  in  such  case  it  shall  not 
Court.  .  .  .  and  the  proceedings  upon  any  be  necessary  to  swear  the  jury  again,  but 
indictment  for  conunitting  any  offence  af-  the  oath  already  taken  by  them  shall  fur 
ter  a  previous  conviction  or  convections  all  purposes  be  deemed  to  ext-end  to  such 
shall  be  as  follows  (that  is  to  say),  the  of-  last-mentioned  inquiry  :  provided  that  if, 
fenders  shall  in  the  first  instance  be  ar-  upon  the  trial  of  tmy  person  for  anv  such 
raigned  upon  so  much  only  of  the  indict-  subsequent  offence,  such  person  shall  give 
ment  as  chaises  the  subsequent  offence ;  evidence  of  his  good  character,  it  sliaU  be 
and  if  he  plead  not  guilty,  or  if  the  court  lawful  for  the  prosecutor,  in  answer 
order  a  plea  of  not  guilty  to  b<*  entered  thereto.  t4i  give  evidence  of"  the  con  vie- 
on  his  behalf,  the  jury  shall  be  charged  tion  of  such  person  for  the  previous  of- 
in  the  first  instance  to  inquire  concerning  fence  or  offences  before  such  verdict  of 
such  subsequent  offence  only ;  and  if  they  guilty  shall  be  returned,  And  the  jury 
find  him  guilty,  or  if  on  arraignment  he  shall  inquire  concerning  such  previous 
plead  guUty,  he  shall  then,  and  not  be-  conviction  or  convictions  at  the  same  time 
fore,  be  asked  whether  he  had  been  pre-  that  they  inquire  concerning  such  subse- 
viously  convicted  as  alleged  in  the  indict-  quent  offence." 
ment,  and  if  he  answer  that  he  had  been 
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without  the  aid  of  a  statute,  an  oflfender  can  be  convicted  of 
a  misdemeanor  on  a  count  for  felony,  the  learned  common 
sergeant  had  to  consider  whether,  in  this  particular  case,  the 
averments  in  the  first  count  were  divisible,  and  whether  the 
prisoner  could  be  convicted  6t  the  misdemeanor  of  uttering 
counterfeit  coin  of  which  the  jury  had  found  him  guilty. 
The  learned  common  sergeant  ruled  that  under  this  particu- 
lar statute  the  averments  in  the  first  count  were  divisible, 
and  that  though  the  whole  count  taken,  together  charged  a 
felony,  yet  that  as  the  felony  was  only  a  felony  by  reason 
of  the  alleged  previous  conviction,  the  failure  in  proof  of 
that  previous  conviction  left  the  offence  a  misdemeanor  of 
which  the,  jury  had  found  him  gnilty,  and  he  directed  his 
conviction  of  a  misdemeanor  to  be  recorded. 

It  will  be  observed  that  there  is  this  difference  in  the  two 
counts  of  this  indictment ;  that  the  first  count  charges  a  sub- 
stantive misdemeanor  of  uttering  the  counterfeit  fiorin  to  E. 
Cunningham,  and  then  proceeds  to  charge  the  circumstance 
of  aggravation,  which,  if  proved,  would  convert  the  misde- 
meanor into  a  felony ;  but  in  the  second  count  the  uttering 
of  the  counterfeit  fiorin  to  E.  Cunningham  is  throughout  al- 
leged to  be  felonious. 

The  learned  common  sergeant  reserved  for  the  Court  for 
Consideration  of  Crown  Cases  Reserved  the  cjuestion 
whether  the  said  Henry  Thomas  was  legally  convicted  of 
the  misdemeanor  of  uttering  the  counterfeit  fiorin  to  E.  Cun- 
ningham. 

Indictment :  1st  count,  that  Henry  Thomas  on  the  18th  of 
December,  1874,  one  piece  of  false  and  counterfeit  coin,  re- 
sembling, *and  apparently  intended  to  resemble  and  [144 
Sass  for  a  piece  of  the  Queen's  current  silver  coin  called  a 
orin,  unlawfully,  unjustly,  and  deceitfully  did  utter  and 
put  off  to  one  Eliza  Cunningham,  he,  the  said  Henry  Thomas, 
then  knowing  the  same  to  be  false  and  counterfeit  against 
the  form,  &c.  And  that  heretofore  and  before  the  commit- 
ting of  the  offence  hereinbefore  mentioned,  to  wit,  at  the 
general  session  of  the  delivery  of  the  Queen's  gaol  of  New- 

gite,  holden  for  the  jurisdiction  of  the  Central  Criminal 
ourt,  at  Justice  Hall,  in  the  Old  Bailey,  in  the  suburbs  of 
the  city  of  London,  on  Monday  the  11th  of  December,  1871, 
the  said  Henry  Thomas  was  in  due  form  of  law  convicted  of 
a  certain  indictment  against  him  for  unlawfully  and  know- 
ingly uttering  to  Ann  Biggs  a  counterfeit  fiorin,  at  the  same 
time  having  one  other  counterfeit  fiorin  in  his  possession, 
against  the  form,  &c.  And  that  the  said  Henry  Thomas 
was  thereupon  ordered  to  be  imprisoned  and  kept  to  hard 
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labor  for  two  years,  and  to  be  subject  to  police  sapervision 
for  five  years.  And  so  that  the  said  Henry  Thomas,  on  the 
day  and  year  first  aforesaid  feloniously  and  unlawfully  did 
utter  the  said  piece  of  false  and  counterfeit  coin  to  the  said 
Eliza  Cunningham  in  manner  and  form  aforesaid,  and 
against  the  form,  &c. 

2d  count,  that  the  said  Henry  Thomas,  on  the-  18th  of  De- 
cember, 1874,  one  piece  of  false  and  counterfeit  coin  resem- 
bling and  apparently  intended  to  resemble  and  pass  for  a 
f)iece  of  the  Queen's  current  silver  coin  called  a  florin,  un- 
awf uUy,  unjustly,  deceitfully  and  feloniously  did  utter  and 
¥ut  oflP  to  the  said  Eliza  Cunningham,  he,  the  said  Henry 
homas  then  knowing  the  same  to  be  false  and  counterfeit, 
against  the  form,  &c.  And  that  heretofore  and  before  the 
committing  of  the  offence  in.  this  count  mentioned,  to  wit,  at 
the  general  session  of  the  delivery  of  the  Queen's  gaol  of 
Newgate,  holden  for  the  jurisdiction  of  the  Central  Crim- 
inal uourt,  at  Justice  Hall,  in  the  Old  Bailey,  in  the  suburbs 
of  the  city  of  London,  on  Monday,  the  11th  of  December, 
1871,  the  said  Henry  Thomas  was  in  due  form  of  law  con- 
victed on  a  certain  indictment  against  him  for  unlawfully 
and  knowingly  uttering  to  Ann  Biggs  a  counterfeit  florin,  at 
the  same  time  having  one  other  counterfeit  florin  in  his  pos- 
session, against  the  form,  &c.  And  that  the  said  Henry 
145]  Thomas  was  thereupon  ordered  to  be  *imprisonei 
and  kept  to  hard  labor  for  two  years,  and  to  be  subject  to 
police  supervision  for  five  years. 

No  counsel  appeared  for  the  prisoner. 

Poland^  for  the  prosecution  :  The  prisoner  was  convicted 
under  an  indictment  which  charged,  first,  an  act  which  by 
itself  amounted  to  a  misdemeanor  under  s.  9  ;  and,  secondly, 
a  previous  conviction  which,  under  s.  12,  would  turn  the 
misdemeanor  into  felony.  The  procedure  is  provided  for  by 
S;  37..  The  two  questions  are  to  be  tried  separately,  and  the 
jury  are  to  find  separately  upon  each.  Why  should  not  the 
prisoner,  then,  be  convicted  of  the  misdemeanor  of  which 
lie  has  been  found  guilty,  because  the  other  fact  has  not 
been  found  which  would  have  made  his  offence  felony  ? 

[QuAiN,  J.,  referred  to  14  &  15  Vict.  c.  100,  s.  12.] 

On  an  indictment  for  murdei*  a  man  may  be  found  guilty 
of  manslaughter. 

fLoRD  Coleridge,  C.J.:   Both  are  felonious.] 

In  Reg,  v.  Hodgkiss  ('),  on  an  indictment  for  perjury,  a 
conviction  for  a  false  oath  was  sustained.* 

[Lord  Coleridge,  C. J.:   Both  are  misdemeanors. 

(»)  Law  Rep.,  I  C.  C,  212. 
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Mellor,  J. :  In  the  cases  of  rape,  of  cutting  and  wound- 
ing, and  many  others,  statutory  provision  has  been  made  to 
meet  the  difficulty.] 

The  distinction  between  felony  and  misdemeanor  has  now 
been  practically  abolished  by  33  &  34  Vict.  c.  23. 

[Mellor,  J. :  There  are  still  distinctions  between  the  two ; 
for  instance,  with  respect  to  the  jurjr.] 

Lord  Coleridge,  C.J.:  This  conviction  must  be  reversed. 
By  English  law  felony  and  misdemeanor  are  different  things ; 
and  on  an  indictment  for  one  there  can  be  no  conviction  of 
the  other,  except  by  express  statutory  enactment.  At  com- 
mon law,  upon  an  indictment  for  a  felony  there  may  be  a 
conviction  for  another  and  cognate  felony;  and  so,  on  an 
indictment  for  a  misdemeanor,  a  conviction  of  a  like  misde- 
meanor. In  the  present  case,  although  the  previous  convic- 
tion is  to  be  kept  from  the  jury  until  they  have  decided  the 
other  point  as  to  the  subsequent  offence,  the  offence  **is  [146 
still  a  compound  one,  and  the  previous  conviction  is  a  part 
of  the  offence  and  a  necessary  ingredient  in  it.  The  two 
findings  of  the  jury,  therefore,  amount  to  a  verdict  of  not 
guilty.  We  have  to  interpret  the  law,  not  to  make  it.  And 
if  the  state  of  the  law  is  unsatisfactory,  any  alteration  must 
be  made  by  the  Legislature. 

Mellor,  J. :  I  am  of  the  same  opinion.  In  many  cases 
to  which  the  rule  of  the  common  law  would  otherwise  ap- 
ply, there  is  express  statutory  provision  made.  But  here 
no  statute  applies. 

QuAiJf,  J.,  concurred. 

Grove,  J. :  I  am  of  the  same  opinion.  When  first  I  read 
B.  37  I  was  inclined  to  think  differently.  But  I  am  now  sat- 
isfied that  the  words  "such  verdict  of  guilty"  apply  to  the 
whole  compound  felony,  consisting  of  the  two  ingredients. 

Amphlett,  B.J  concurred. 

Conviction  quashed. 

Attorney  for  prosecution  :  Solicitor  to  the  Treasury^. 

See  1  Bish.  Criminal  Proc.  (2d  ed.),  person  guilty  of  any  degree  of  such  of- 
§§445-6;  1  Bish.  Crim.  Law  (5th  ed.)  fence,  inferior  to  that  charged  in  the 
g§  804-816  ;  1  Whart.  Crim.  Law  (7th  indictment,  or  of  anv  attempt  to  corn- 
ed.), §§  388-394,  400;  12  Alb.  L.J.,  387.  mit  such  oflFence"  :  Fitzgerald  v.  Peo- 

The  Hevised  Statutes  of  New  York,  pie,  49  Barb.,  127  ;  People  v.  Stockham, 

provide  (2  R.  S.,  702,  §  27,  2  Edm.  St.,  1  Parker's  Crim.  Rep.,  424. 

725)  that  •*  Upon  any  indictment  for  an  But  this  statute  will   not  justify  a 

offence  consisting  of  different  degrees,  conviction  of  an  inferior  degree  of  the 

as  prescribed  in  this  chapter,  the  jury  offence,  where  the  facts  necessary  to 

may  find  the  accused  not  guilty  of  the  constitute  it  are  different  from  those 

offence  in' the  degree  charged  in  the  in-  charged  in  the  indictment  ;    Dedieu  v. 

dictment,  and  may  find  such  accused  People,  22  N.  Y.,  178  :   see  Freundv, 

11  Eng.  Rep.  46 
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People,  5  Parker,  198 ;  People  v.  LoTi- 
man,  2  Barb.,  216,  220,  affirmed  1  N. 
Y.,  379. 

When  by  law  an  offence  comprises 
different  degrees,  the  indictment  may 
contain  counts  for  the  different  degrees 
of  the  same  offence,  or  for  any  of  such 
degrees  :  2  R.  S.,  728,  §  61,  2  Edm.  St., 
751  ;  Kaal  v.  People,  8  Fend.,  211 ; 
Orichton  v.  People,  1  Abb.  Court.  App. 
Dec. ,  467  ;  1  Keyes,  341  ;  Labeau  v. 
People,  33  How.  Prac.  Rep.,  69,  af- 
firmed 34  N.T.,  223. 

This  provision  does  not  affect  the 
common  law  rule  that  on  an  indict- 
ment for  a  superior  offence,  the  pris- 
oner may  be  convicted  of  an  inferior 
one :  People  v.  Jackson,  8  HUl,  93  ;  12 
Alb.  Law  Jour.,  387. 


And  it  has  been  held  that  on  an  in- 
dictment for  a  felony,  the  prisoner  may 
be  convicted  of  a  misdemeanor.  The 
English  doctrine  that  under  indictment 
for  a  felony,  the  prisoner  cannot  be  con- 
victed of  a  misdemeanor,  proceeds  u  p- 
on  peculiar  reasons  which  have  no 
foundation  in  the  criminal  law  of  this 
state  :  People  v.  Jacksou.  3  Hill,  93 ; 
People  V.  Stockham,  1  Parker's  Crira. 
Rep.,  424 ;  1  Bish.  Crim.  Law  (5th  ed.), 
§§  804-816. 

Under  an  indictment  for  an  offence, 
the  prisoner  may  be  convicted  of  an 
attempt  to  commit  it :  People  v.  Law- 
ton,  56  Barb.,  126,  131 ;  see  1  Bish. 
Crim.  Law  (5th  ed.),  §§  804-816 ;  1 
Whart.  Crim.  Law  (7th  ed.),  §  400. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Not.  14th,  1874. 
(Before  Kelly,  C.B.,  Lush,  J.,  Brett,  J.,  Qnain,  J.,  and  Pollock,  B.) 

*ReG.   V.    RANSrORD(').  [9 

liitdemeanoT — Attempt  to  commit — IndidmenL 

A  count  in  an  indictment  charged  that  the  prisoner  unlawfully,  wickedly  and  in- 
decently did  write  and  send  to  H.  a  letter,  with  intent  thereby  to  move  and  incite  H. 
to  attempt  and  endeavor,  feloniously  and  wickedly  to  conmiit  an  unnatural  offence, 
and  by  the  means  aforesaid  did  unlawfully  attempt  and  endeavor  to  incite  H.  to  at< 
tempt  to  commit  the  crime  aforesaid : 

iteldf  that  the  count  charged  an  indictable  misdemeanor. 

The  evidence  was,  that  II.  was  a  boy  at  school,  and  that  he  had  received  two  other 
letters  from  the  prisoner,  which  he  read,  but  that  when  he  received  the  one  mentioned 
in  the  above  count  he  did  not  read  it,  nor  was  he  in  any  way  aware  of  its  contents, 
but  handed  it  over  to  the  school  authorities : 

ffdd,  that  the  sending  the  letter  proved  the  attempt  to  incite,  although  it  might  be 
doubtfiil  whether  it  coiud  be  said  to  amount  to  inciting  or  soliciting,  inasmuch  as  EL 
was  not  aware  of  its  contents. 

Case  reserved  for  the  opinion  of  this  court  by  Bramwell,  B. 

The  prisoner  was  tried  at  the  September  sessions  of  the 
Central  Criminal  Court,  1874,  upon  the  following  indictment : 

First  count.  That  at  the  time  of  committing  the  offence 
hereinafter  in  this  count  mentioned,  one  William  D'Arcy 
Gardiner  O'Halloran  was  a  youth  of  the  age  of  fourteen 
years,  and  was  *a  scholar  in  the  school  of  Christ's  Hos-  [10 
pital,  and  was  under  the  care,  custody  and  control  of  the 
Grovernors  of  Christ's  Hospital,  in  the  city  of  London,  and 
was  then  being  educated  in  the  said  school  in  the  principles 
of  religion,  morality  and  virtue,  with  the  object  that  he 
might  thereafter,  when  beyond  the  care  and  control  of  the 
said  Governors,  enter  into  the  society  of  his  fellow  men,  and 
be  received  by  them  as  a  man  of  honorable,  manly  and  virtu- 
ous habits,  and  that  Edward  Ransford,  being  a  person  of 
wicked,  immoral  and  depraved  mind  and  disposition,  with 
intent  to  debauch  the  said  William  D' Arcy  Gardiner  O'Hal- 
loran,  and  to  vitiate  and  corrupt  his  mind,  on  the  5th  of 
September,  1874,  unlawfully  and  wickedly  did  write  and 
Bend,  and  cause  and  procure  to  be  written  and  sent  to  the 
said  William  D'Arcy  Gardiner  O'Halloran,  a  certain  lewd 

(*)  Reported  by  iToav  Thompson,  Esq.,  Barrister-at-Law. 
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and  indecent  letter,  in  the  words  and  figures  following,  that 
is  to  say : 

Henderson's,  Oakley-square,  5th  Sept.  1874., 

Dear  O'Halloran, — The  fates  have  hitherto  prevented  us 
from  meeting,  owing  to  my  engagements.  On  Wednesday 
next,  all  being  well,  I  shall  meet  you  positively  in  the  South 
Transept  of  St.  Paul's.  I  shall  be  there  between  2i  o'clock 
and  2| :  we  can  then  settle  where  to  go.  How  long  can  you 
stay  out  in  the  evening  ?    Answer  by  return.     Yours  truly, 

P.  DE  LA  R.  Harrison. 

I  shall  only  be  here  to-morrow,  and  therefore  a  post-office 
is  my  safest  address. 

(The  conclusion  of  the  letter  is  unfit  for  publication). 
That  the  said  Edward  Ransford,  in  manner  and  by  the 
means  aforesaid,  did  unlawfully  and  wickedly  endeavor  to 
corrupt  the  morals  of  the  said  William  D'Arcy  Gardiner 
O'Halloran,  and  to  incite  in  the  mind  of  him  the  said  Wil- 
liam D'Arcy  Gardiner  O'Halloran,  lewd,  immoral  and 
wicked  inclinations  and  desires,  and  to  induce  and  persuade 
him  to  commit  fornication  and  divers  other  immoral  and 
wicked  acts  and  practices,  he  the  said  William  D'Arcy 
Gardiner  O'Halloran  then  being  such  scholar  as  aforesaid, 
and  so  being  under  the  care,  custody  and  control  of  the  said 
Governors,  m  manifest  violation  and  corruption  of  the  mor- 
als of  the  said  William  D'Arcy  Gardiner  O'Hallpran  and 
other  liege  subjects  of  our  said  lady  the  Queen.  To  the  evil 
example,  &c. 

Second  count.  That  at  the  time  of  committing  the  offence 
hereinafter  in  this  count  mentioned,  there  was  and  yet  is  a 
certain  body  corporate  called  the  Mayor  and  Commonalty 
and  Citizens  of  the  City  of  London,  governors  of  the  posses- 
sions, revenues  and  gpods  of  the  hospitals  of  Edward,  late 
King  of  England,  the  Sixth,  of  Christ's,  Bridewell  and  St. 
Thomas  the  Apostle,  as  Governors  of  Christ's  Hospital^  and 
the  said  body  corporate  had  under  its  charge,  care  and*con- 
trol,  a  certain  school  called  and  known  as  Christ's  Hospital, 
wherein  divers  large  numbers  of  children  of  tender  years, 
and  lads  and  young  men  under  the  age  of  twenty-one  years, 
were  under  the  said  care,  charge  and  control  of  the  said 
body  corporate,  being  instructed  in  the  principles  of  virtue, 
religion  and  morality.  And  that  the  said  Edward  Ransford, 
being  a  person  of  wicked,  immoral  and  depraved  mind  and 
disposition,  and  seeking  to  debauch^  vitiate  and  corrupt  the 
minds  and  morals  of  the  children  and  other  youn^  persons 
11]  being  ^scholars  in  the  said  school,  and  so  to  hinder  and 
prevent  the  said  body  corporate  in  their  endeavors  to  in- 
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Btriict  the  said  children  and  young  persons  in  the  principles 
aforesaid,  on  the  day  and  in  the  year  aforesaid,  unlawfully 
and  wickedly  did  write  and  send,.and  caus^  and  procure  to  be 
written  and  sent  to  the  said  school,  a  certain  lewd  and  indecent 
letter,  addressed  to  one  William  D'Arcy  Gardiner  O' Hallo- 
ran,  then  being  one  of  the  scholars  in  the  said  school,  and 
which  letter  was  and  is  the  letter  set  forth  in  the  first  count 
of  this  indictment,  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  say  that  the  said  Edward  Ransford,  in  man- 
ner and  by  the  means  aforesaid,  did  unlawfully  and  wick- 
edly endeavor  to  corrupt  the  morals  of  the  .said  William 
D'Arcy  Gardiner  O'Halloran,  and  divers  others  of  ther 
scholars  then  being  in  the  said  school,  so  as  to  prevent  the 
said  body  corporate,  in  their  endeavors  to  educate  the  said 
children  and  young  persons  in  the  paths  of  religion  and 
virtue,  and  to  render  the  religious  and  moral'training  of  the 
said  children  and  young  persons  of  no  effect,  to  the  great 
damage  of  the  said  body  corporate,  in  manifest  violation 
and  corruption  of  the  morals  of  the  said  William  D'Arcy 
Gardiner  O'Halloran  and  other  children  and  scholars  in  the 
said  school.     To  the  evil  example  of  all  others,  &c. 

Third  count.  That  at  the  time  of  committing  the  offence 
hereinafter  in  this  count  mentioned,  William  D'Arcy  Gardi- 
ner O'Halloran  was  a  lad  of  the  age  of  fourteen  years,  and 
was  a  scholar  and  inmate  of  Christ's  Hospital  in  the  city  of 
London,  and  was  under  the  care,  custody  and  control  of  the 
Governors  of  Christ's  Hospital  aforesaid.  That  the  said 
Edward  Ransford,  being  an  evil  disposed  person,- and  of 
wicked,  immoral  and  depraved  mind  and  disposition,  after- 
wards, to  wit,  on  the  same  day  and  in  the  year  aforesaid,  un- 
lawfully and  wickedly  did  write  and  send,  and  cause  and 
Srocure  to  be  written  and  sent  to  the  said  William  D'Arcy  Gar- 
iner  O'Halloran  a  certain  letter,  to  wit,  the  letter  mentioned 
and  set  forth  in  the  first  count  of  this  indictment,  and  did 
attend  at  the  premises  of  the  said  Christ's  Hospital  in  London 
aforesaid,  with  the  avowed  object  and  desimi  of  procuring  a 

Eersonal  interview  with  the  said  William  D'Arcy  Gardiner 
^'Halloran,  and  by  false  representations  and  fraudulent 
means  to  take  and  remove  him  the  said  William  D'Arcy 
Gardiner  O'Halloran  from  and  out  of  the  care,  custody  and 
control  of  the  said  governors,  and  to  get  him  the  said  Wil- 
liam D'Arcy  Gardiner  O'Halloran  into  the  custodjr  and 
control  of  him  the  said  Edward  Ransford,  with  the  intent 
that  he  the  said  William  D'Arcy  Gardiner  O'Halloran  was 
so  in  his  custody  and  control,  should  commit  a  certain  felony 
with  him  the  said  William  D'Arcy  Gardiner  O'Halloran,  to 
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wit,  feloniously,  wickedly,  diabolically  and  against  the  order 
of  nature,  to  commit  and  perpetrate  with  eacn  other  the  de- 
testable and  abominable  crime  of  buggery,  against,  &c. 

Fourth  count.  That  the  said  Edward  Kansford  after- 
wards, to  wit,  on  the  day  and  in  the  year  aforesaid,  unlaw- 
fully and  wickedly  did  solicit  and  incite  the  said  William 
12]  D'Arcy  Gardiner  O'Halloran  *feloniously  to  com- 
mit and  perpetrate  with  him  the  said  Edward  Ransford, 
the  abominable,  horrid,  and  detestable  crime  of  buggery, 
against,  &c. 

Fifth  count.  That  the  said  Edwai^d  Ransford  afterwards, 
to  wit,  on  the  day  and  in  the  j^ear  aforesaid,  unlawful!  y  and 
wickedly  did  solicit  and  incite  the  said  William  D  Arcy 
Gardiner  O'Halloran  unlawfull}^  to  attempt  and  endeavor 
to  commit  and  perpetrate  with  him  the  said  Edward  Rans- 
ford, the  abominable,  horrid  and  destestable  crime  of  bug- 
gery, against,  &c. 

Sixth  count.  That  the  said  Edward  Ransford  afterwards, 
to  wit,  on  the  sajne  day  and  in  the  year  aforesaid,  unlaw- 
fully, wickedly  and  indecently  did  write  and  send,  and 
cause  and  procure  to  be  written  and  sent  to  the  said  Wil- 
liam D'Arcy  Gardiner  O'Halloran,  a  certain  letter,  to  wit, 
the  letter  mentioned  and  set  forth  in  the  first  count  of  this 
indictment,  with  intent  thereby  to  move  and  incite  the  said 
William  D'Arcy  Gardiner  O'Halloran  feloniously  and  wick- 
edly to  commit  and  perpeti-ate  with  him  the  said  Edward 
Ransford,  the  detestable  crime  of  buggery,  and  by  the 
means  aforesaid  did  unlawfully  and  wickedly  attempt  and 
endeavor  to  incite  the  said  William  D'Arcy  Gardiner  O'Hal- 
loran feloniously  to  commit  and  perpetrate  with  him  the 
said  Edward  Ransford,  the  detestable,  horrid  and  abom- 
inable crime  aforesaid,  against,  &c. 

Seventh  count.  That  the  said  Edward  Ransford  after- 
wards, to  wit,  on  the  same  day  and  in  the  year  aforesaid, 
unlawfully,  wickedly  and  indecently  did  write  and  send, 
and  cause  and  procure  to  be  written  and  sent  to  the  said 
William  D'Arcy  Gardiner  O'Halloran,  a  certain  letter,  to 
wit,  the  letter  mentioned  and  set  forth  in  the  first  count  of 
this  indictment,  with  intent  thereby  to  move  and  incite  the 
said  William  D'Arcy  Gardiner  O'Halloran  to  attempt  and 
endeavor,  feloniously  and  wickedly,  to  commit  and  per- 
petrate with  him  the  said  Edward  Ilansford,  the  detestable 
crime  of  buggery,  and  by  the  means  aforesaid  did  unlaw- 
fully and  wickedly  attempt  and  endeavor  to  incite  the  said 
William  D'Arcy  Gardiner  O'Halloran  to  attempt  to  com- 
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mit  and  perpetrate  with  him  the  said  Edward  Ransford,  the 
detestable,  liorrid,  and  abominable  crime  aforesaid. 

Eighth  count.  That  the  said  Edward  Ransford  after- 
wards, to  wit,  on  the  day  and  in  the  year  aforesaid,  unlaw- 
fully, wickedly  and  indecently  did  write  and  send,  and 
cause  and  procure  to  be  written  and  sent  to  the  said  Wil- 
liam D'Arcy  Gardiner  O'Halloran  a  certain  letter,  to  wit, 
the  letter  mentioned  and  set  forth  in  the  first  count  of  this 
indictment,  with  intent  thereby  to  move  and  incite  the  said 
William  D' Arcy  Gardiner  O'Halloran  unlawfully  to  com- 
mit and  perpetrate  with  him  the  said  Edward  Ransford, 
divers  unnatural  and  sodomitical  acts  and  practices,,  and  by 
the  means  aforesaid  did  unlawfully  and  wickedly  attempt 
and  endeavor  to  incite  the  said  \^^illiam  D' Arcy  Gardiner 
O'Halloran  to  commit  and  perpetrate  with  him  the  said 
Edward  Ransford,  the  said  unnatural  and  sodomitical  acta 
and  practices. 

*]Ninth  count.  That  the  said  Edward  Ransford,  be-  [13 
ing  a  person  of  wicked  and  abandoned  mind  and  disposi- 
tion, and  wholly  lost  to  all  sense  of  decency,  chastity,  and 
morality,  and  unlawfully  and  wickedly  devising,  contriving, 
and  intending,  as  much  as  in  him  lav,  to  vitiate,  debauch, 
and  corrupt  the  minds  and  morals  of  the  liege  subjects  of 
our  said  lady  the  Queen,  and  to  poison  and  infect  the  minds 
of  the  youth  of  this  kingdom,  on  the  23d  of  March,  in  the 
year  aforesaid,  unlawfully  and  wickedly  did  write  and  pub- 
lish, and  cause  and  procure  to  be  written  and  published,  a 
certain  wicked,  indecent,  and  obscene  libel,  in  the  form  of  a 
letter,  directed  and  addressed  to  one  William  D' Arcy  Qurd- 
iner  O'Halloran,  by  the  name  and  description  of 

Master  Wm.  O'Halloran, 

Christ's  Hospital,  Newgate-street,  E.G. 
He  the  said  William  D'Arcv  Gardiner  O'Halloran  then  be- 
ing a  scholar  in  a  public  school  called  Christ's  Hospital,  in 
London  aforesaid,  and  which  said  wicked,  indecent,  and  ob- 
scene libel  was  and  in  part  thereof  according  to  the  tenor 
and  effect  following,  that  is  to  say  : 

My  dear  Fellow, — I  write  one  note  for  inspection,  if  neces- 
sary. If  I  come  on  Wednesday  what  would  you  like  to  do  ? 
Would  vou  like  to  go  with  me  to  a  quiet  house  where — (The 
rest  of  the  letter  was  set  out  in  the  indictment). 

P.  DE  LA  R.  H. 

To  the  common  nuisance  of  the  youth,  &c. 

Tenth  count.  That  the  said  Edward  Ransford,  being  such 
person  as  aforesaid,  and  unlawfully  and  wickedly  devising 
and' intending  as  aforesaid,  afterwards,  to  wit,  on  the  7th  of 
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September  in  the  j^ear  aforesaid,  unlawfully  and  wickedly 
did  write  and  publish,  and  cause  and  procure  to  be  written 
and  published,  a  certain  wicked,  indecent,  and  obscene  libel, 
in  the  form  of  a  letter  directed  and  addressed  to  the  said 
William  D'Arcy  Gardiner  O'Halloran,  by  the  name  and  de- 
scription of 

Master  Wm.  O'Halloran, 

Christ's  Hospital,  Newgate-street,  E.G., 
he  the  said  William  D'Arcy  Gardiner  O'Halloran  then  being 
a  scholar  in  the  said  public  school,  and  which  said  wicked, 
indecent,  and  obscene  libel  was  and  is  according  to  the  tenor 
and  effeM  following,  that  is  to  say :  (setting  out  the  letter  in 
first  count,  supra) — 
To  the  common  nuisance,  occ. 

The  following  facts  were  proved : 

The  prisoner  sent,  knowing  their  contents,  three  letters  to 
a  boy  of  the  age  of  fourteen  years,  and  the  boy  received  the 
same. 

The  first  was  as  follows : 

:^ung's  Cross  Station,  N.W.,  Friday. 

Dear  O'Halloran, — Probably  you  don't  know  me,  or  my 
name.  Your  father  was  once  very  kind  to  me,  and  I  should  like 
to  show  a  little  kindness  in  return.  I  have  only  just  learned 
you  are  at  Christ's  Hospital,  and  as  I  am  passing  through 
14]  London,  *and  staying  till  to-morrow  night,  perhaps 
you  could  get  leave  to  go  oiit  with  me  to-morrow  (Saturday). 
I  am  not  quite  certain  of  my  movements,  nor  where  I  shall 
be  staying  to-morrow,  but  if  you  were  to  meet  me  at  St. 
Paul's  Cathedral,  North  Transept,  at  2.45,  we  could  then 
spend  the  afternoon  till  the  time  comes  for  you  to  be  back 
at  your  school.  I  do  not  know  you  even  by  sight,  but  if  I 
see  a  "Blue"  in  the  church  at  that  time  I  shall  take  it  for 
granted  it  is  you.     Faithfully  yours, 

,  •  P.  DE  LA  RooiiE  Harrison. 

The  second  was  the  one  set  out  in  the  ninth  count,  and 
dated  the  23d  of  March,  1874. 

And  on  a  separate  paper,  but  in  the  same  envelope : 

9  Soutn  parade,  Battersea,  S.W.,  Sunday. 

My  dear  O'Halloran, — I  am  awfully  sorry  not  to  be  able 
to  keep  my  appointment  on  Saturday.  I  hope  you  did  not 
get  leave,  and  so  had  not  to  wait  tor  me.  I  was  kept  till 
five  o'clock  by  a  lawyer.  I  leave  to-morrow  (Monday),  but 
hope  to  be  in  town  on  Tuesday  evening,  to  leave  again  on 
Wednesday  evening.  Will  you  send  me  a  line  by  return  in 
the  inclosed  envelope,  saying  if  I  shall  find  you  at  Christ's 
Hospital  on  that  day  about  2.30  p.m.  ?    If  I  am  not  there 
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by  2.45,  I  shall  not  be  able  to  come  at  all ;  I  shall  have  to 
wait  for  another  opportunity.  Hoping  you  were  not  incon- 
venienced,— Truly  yours,  P.  de  la  R.  Harrison. 

The  above  is  only  a  temporary  address  at  a  boarding- 
house,     ril  call  or  send  for  the  letter  at  the  P.O. 
The  above  letters  were  read  by  the  boy. 

The  third  was  the  one  set  out  in  first  count. 

The  last  two  letters  were  each  on  two  pieces  of  paper — one 
such  that  it  might  be  shown  by  the  boy  to  any  one,  the  other 
intended  to  be  read  by  the  boy  only.  He  read  the  first  and 
second  letters.  He  did  not  read  the  third,  nor  either  part  of 
it,  nor  in  any  way  knew  its  contents,  handing  both  parts  un- 
read to  the  authorities  of  the  school  where  he  was. 

It  was  objected  that  the  counts  were  bad,  and  that  there 
was  no  evidence  in  support  of  them. 

The  jury  found  the  prisoner  guilty. 

I  respited  judgment,  and  reserve  for  the  opinion  of  the 
Court  of  Criminal  Appeal  whether  anv  one  or  more,  or  all 
of  the  counts,  is  or  are  good,  and  whether  there  is  evidence 
in  support  of  any  good  count. 

If  there  is  no  good  count,  or  no  good  count  in  support  of 
which  there  is  evidence,  the  conviction  is  to  be  quashed; 
otherwise  it  is  to  stand  as  to  such  count  or  counts,  as  is  or 
are  good,  and  in  support  of  which  there  is  evidence. 

(Signed)        G.  Bramwell. 

No  counsel  appeared  for  the  prisoner. 

Straight  (Oill  with  him)  for  the  prosecution :  .  The  convic- 
tion ought  to  be  affirmed.  It  is  submitted  that  the  letter  of 
the  6th  of  September,  with  its  inclosure,  justified  the  verdict 
of  guilty.  Tne  first  three  counts  allege  that  O'Halloran  was 
a  boy  of  tender  years  at  Christ's  Hospital  School,  and  was 
under  the  care  and  custod v  of  the  governors  thereof,  and  was 
there  being  educated  in  the  said  school  in  the  principles  of 
relirion,  morality,  and  virtue. 

[Lush,  J. :  W  hat  does  that  matter ;  the  offence  would  be 
the  same  if  the  boy  had  not  been  at  school.] 

Kelly,  C.B.:  *  Without  discussing  the  validity  of  [15 
those  countsi,  have  you  not  some  count  which  will  raise 
the  point  distinc/.y,  whether  what  the  prisoner  did  was  an 
attempt  to  commit  a  misdemeanor  ?  The  4th  count  charges 
that  the  prisoner  did  solicit  and  incite  O'Halloran  to  commit 
an  unnatural  offence. 

[Kelly,  C.B.:    The  difficulty  upon  that  count  is,  is  it  a 

solicitation  to  address  a  letter  to  a  person  which  is  not  read 

by  the  person  to  whom  it  is  sent,  ana  by  whom  it  is  received  ? 

It  is  stated  in  the  case  that  the  boy  did  not  read  the  letter  of 

11  Eng.  Rep.  47 
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the  5th  of  September,  nor  either  part  of  it,  nor  in  any  way 
know  its  contents,  but  handed  ooth  parts  unread  to  the 
school  authorities.  3  In  Rex  v.  Higgins  (2  East,  5)  it  was 
held,  that  to  solicit  a  servant  to  steal  his  master's  goods  is  a 
misdemeanor,  though  it  is  not  charged  in  the  indictment  that 
the  servant  stole  the  goods,  nor  that  any  other  act  was  done 
except  the  soliciting  and  inciting.  That  case  was  recog- 
nized as  law  in  Reg.  v.  Gregory  (10  Cox,  C.  C,  459),  where 
it  was  held  that  to  solicit  and  incite  a  person  to  commit  a 
felony,  though  no  felony  be  in  fact  committed,  is  a  mis- 
demeanor. 

[Pollock,  B.,  referred  to  Reg,  v.  Welham  (1  Cox,  Crim. 
Cas.,  193).]  Here  the  solicitation  was  complete  as  soon  as 
the  letter  was  posted. 

[Brett,  J.:  .The  allegation  is,  ''did  incite."  How  can 
that  be  sustained,  when  Xhe  boy  to  whom  the  letter  was  ad- 
dressed neither  read  it  nor  knew  its  contents  ?]  At  all  events 
the  seventh  count  is  free  from  this  objection ;  that  chaises 
that  the  prisoner  sent  the  letter  with  intent  to  incite  O'Hal- 
loran  to  commit  an  unnatural  offence,  and  that  he  did  un- 
lawfully attempt  and  endeavor  to  incite  him  to  attempt  to 
commit  an  unnatural  offence. 

[Pollock,  B.:  In  Rex  v.  Higgins^  Grose,  J.,  said:  "It 
is  said,  however,  that  there  is  no  instance  of  a  mere  solicita- 
tion to  another  to  commit  a  felony  being  adjudged  a  misde- 
meanor ;  and  it  was  attempted  to  be  distinguished  from  the 
case  of  Rexv,  Scofleld^  but  that  case,  though  not  immedi- 
ately in  point,  is  in  truth  much  stronger  than  the  present, 
for  there  an  attempt  to  commit  a  misdemeanor  was  holden 
indictable;  and  the  cases  of  R.  v.  Vaughan  and  R,  v. 
Plympton  were  expressly  recognized,  which  came  still  nearer 
to  the  present.  Nor  was  the  case  of  R,  v.  Johnson  denied 
to  be  law,  which  was  a  solicitation  to  commit  a  perjury,  and 
which  had  been  cited  in  the  course  of  the  argument.  All 
these  cases  prove  that  inciting  another  to  commit  a  misde- 
meanor is  itself  a  misdemeanor  ;  d  fortiori,  therefore,  it 
must  be  such  to  incite  another  to  commit  felony."]  In 
Rex  V.  RodericJc  (7  Car.  &  P.,  795)  it  was  held  by  Parke,  B.,- 
that  an  attempt  to  commit  a  misdemeanor  is  a  misdemeanor, 
whether  the  -misdemeanor  is  a  statutable  or  a  common  law 
one.  And  so  in  Rex  v.  Phillips  (6  East,  464)  it  was  held 
that  it  is  an  indictable  misdemeanor  to  endeavor  to  provoke 
another  to  commit  the  misdemeanor  of  sending  a  challenge 
to  fight.  Upon  these  grounds,  it  is  submitted  that  the 
seventli  count  was  proved,  both  in  law  and  fact. 

Kelly,  C.B,:     I  am  clearly  of  opinion,  in  point  of  law, 
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that  any  ^attempt  to  commit  a  misdemeanor  is  itself  a  [16 
misdemeanor,  and  lam  also  of  opinion  that  to  incite  or  even 
solicit  another  person  to  commit  a  felony,  or  to  do  any  act 
with  intent  to  induce  another  person  to  commit  such  offence, 
is  a  misdemeanor.  The  seventh  count  charges  a  valid 
offence,  for  it  alleges  that  the  prisoner  did  write  and  send  a 
certain  letter  with  intent  to  solicit  and  incite  the  boj^  to  com- 
mit a  felony,  not  that  he  did  actually  solicit  and  incite  the 
boy,  as  to  which  there  might  be  some  doubt,  for  the  letter 
was  not  read  by  the  boy,  and  the  boy,  therefore,  .might  be 
said  not  to  have  been  solicited.  But  the  seventh  count  is 
free  from  anj^  difficulty  of  that  nature,  as  the  charge  therein 
is  that  the  prisoner  endeavored  to  solicit  and  incite  the  boy 
to  the  commission  of  a  certain  offence.  That  being  so,  we 
have  only  to  consider  whether  the  evidence  given  sustained 
the  count.  On  the  first  and  second  letters  I  forbear  to  make 
any  observation,  but  on  the  third  letter,  with  its  inclosure, 
I  think  there  was  evidence  to  sustain  the  count.  The  con- 
struction of  that  letter,  with  its  inclosure,  was  a  question  for 
the  jury,  and  Ihey  have  put  the  construction  on  it  that  the 

Erisoner  by  writing  and  sending  it,  intended  to  incite  the 
oy  to  commit  the  offence  alleged  in  the  count.  I  am  fur- 
ther of  opinion  that  the  verdict  was  right,  and  that  the 
seventh  count  was  proved  and  supported  by  that  evidence. 
It  must  not  be  supposed  that  I  am  expressing  any  opinion 
inconsistent  with  any  of  the  other  counts  being  sustainable 
in  point  of  law.     The  conviction  will  be  affirmed. 

liiTSH,  J.:  I  entirely  agree  with  the  Lord  Chief  Baron  as 
to  his  observation  on  the  other  counts,  and  I  am  of  the  same 
opinion  with  him  as  to  the  seventh  count.  It  is  well  estab- 
lished by  the  authorities  that  an  attempt  to  commit  a  mis- 
demeanor is  itself  a  misdemeanor.  The  seventh  count 
charges  such  a  misdemeanor,  for  it  alleges  that  the  prisoner 
did  write,  and  send  a  letter  with  intent  thereby  to  incite 
the  boy  to  attempt  and  endeavor  to  commit  an  unnatural 
offence. 

Brett,  J.:  The  inciting  a  person  to  commit  a  felony  is  a 
misdemeanor.  The  case  in  2a  East's  Reports,  is  an  author- 
ity for  that  point.  The  seventh  count,  therefore,  is  good, 
and  the  evidence  establishes  that  the  prisoner  did  attempt 
to  commit  the  misdemeanor  therein  charged.  I  express  no 
opinion  upon  the  other  counts  of  the  indictment. 

Quai:n^,  J. :    I  am  of  the  same  opinion. 

Pollock,  B.  :  I  am  clearly  of  opinion  that  the  seventh 
count  is  good.  In  SchofieWs  Case  (Cald.,  397),  Lord  Mans- 
field, C.  j!,  says :  *'  So  long  as  an  act  rests  on  bare  intention, 
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it  is  not  punishable,  but  immediately  when  an  act  is  done, 
the  law  judges  not  only  of  the  act  done,  but  the  intent  with 
which  it  is  done,  and  if  accompanied  with  an  unlawful  and 
malicious  intent,  though  the  act  itself  would  otherwise  have 
been  innocent,  the  intent  being  criminal,  the  act  becomes 
criminal  and  punishable."  Was,  then,  the  third  letter,  with 
17]  its  inclosure,  an  act  done  with  a  criminal  *intent  ?  I 
think  that  the  sending  of  it  to  the  boy  with  a  criminal  intent 
was  a  criminal  act  done,  though  the  letter  was  not  seen  by 
the  boy,  within  the  above  dictum  of  Lord  Mansfield. 

Conviction  affirmed. 

The  subject  of  attempts  is  yery  fully  pp.  LXXXIV-CXXIV ;  see  also  1  Ber- 
discussed  by  Mr.  Greaves  in  Cox  i  Saun-  nett  <b  Heard's  Leading  Cr.  Ca&  (2d 
ders's  Criminal   Acts,  (3d   ed.),  preface,    ed.),  6. 


[13  Cox's  Criminal  Cases,  17.] 

COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  14,  1874. 

(Before  Kelly,  C.B.,  Lush,  J.,  Brett,  J.,  Quain,  J.,  and  Pollock,  B.) 

Reg.  v.  Joseph  Rudge.  (') 

IndidmerU — Larceny  and  Emhexdement  by  Partners*  Act — 30  d:  Z\  Vict,  c.  116 — 24  dt 

25  Vict,  c,  96,  «.  22. 

Upon  an  indictment  under  30  <&  31  Vict.  c.  116,  against  a  partner  or  a  joint  bene- 
iiciat  owner  for  stealing,  charging  the  prisoner  with  being  a  partner  in  one  set  of 
counts,  and  in  another  with  being  a  beneficial  owner  of  the  property  stolen : 

Held,  that  if  upon  the  evidence  it  appears  that  he  is  guilty  of  embezzlement  and 
not  of  larceny  he  may,  upon  a  proper  direction  to  the  jury,  be  found  guilty  of  em- 
bezzlement upon  the  indictment,  by  virtue  of  sect.  72  of  24  <fe  25  Vict.  c.  96.  So, 
also,  if  the  charc^e  in  the  indictment  is  one  of  embezzlement  and  not  of  larceny,  he 
may  be  found  guilty  of  larceny  if  the  evidence  warrants  it. 

Case  reserved  for  the  opinion  of  this  court  by  the  Re- 
corder of  Manchester. 

At  a  Quarter  Sessions  held  for  the  city  of  Manchester,  on 
the  28th  of  August,  1874,  Joseph  Rudge  was  tried  before 
me  upon  the  following  indictment : 

City  of  Manchester  in  the  county  of  Lancaster,  to  wit: 
The  jurors  for  our  lady  the  Queen,  upon  their  oath  present, 
that  Joseph  Rudge,  on  the  24th  of  October,  1871,  being  then 
a  member  of  a  certain  copartnership,  to  wit,  a  copartner- 
ship, between  one  Richard  Leicester  and  others  and  nim  the 
l^J  said  Joseph  Rudge,  did  then  *and  whilst  he  was  such 
member  of  such  copartnership,  and  within  the  space  of  six 

(*)  Reported  by  John  Thompson,  Esq.,  Barrister-at-law. 
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months  from  the  first  to  the  last  of  the  acts  of  stealing 
charged  in  this  indictment,  £1  10^.  of  the  .property  of  the 
said  copartnership,  to  wit,  of  the  said  Richard  Leicester  and 
others,  and  him  the  said  Joseph  Rndge,  then  and  there 
being  fonnd,  feloniously  did  steal,  take,  and  carry  away, 
against  the  form,  &c. 

Second  count.  That  the  said  Joseph  Rudge  afterwards, 
to  wit,  on  the  26th  of  January,  1872,  being  then  a  member 
of  the  said  copartnership,  and  within  tlie  space  of  six 
months  from  the  first  to  the  last  of  the  acts  of  stealing 
charged  in  this  indictment,  £1  IBs.  of  and  belonpng  to  the 
said  copartnership,  then  and  there  being  found,  feloniously 
did  steal,  take,  and  carry  away,  against  the  form,  &c. 

Third  count  That  the  said  Joseph  Rudge,  afterwards,  to 
wit,  on  the  11th  of  April,  in  the  year  last  aforesaid,  being 
then  a  member  of  the  said  copartnership,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  the  said  space  of  six 
months  from  the  first  to  the  last  of  the  acts  of  stealing 
charged  in  this  indictment,  £1  IBs.  of  and  belonging  to  the 
said  copartnership,  then  and  there  being  found,  feloniously 
did  steal,,  take,  and  carry  away,  against  the  form,  &c. 

Fourth  count.  That  the  said  Joseph  Rudge,  on  the  day 
and  year  first  aforesaid,  then  being,  together  with  the  said 
Richard  Leicester  and  others,  a  beneficial  owner  of  certain 
moneys  of  and  belonging  to  them,  the  said  Richard  Leices- 
ter and  others,  and  the  said  Joseph  Rudge,  did  then,  and 
within  the  space  of  six  months  from  the  first  to  the  last  acts 
of  stealing  cliarged  in  this  indictnaent,  and  whilst  he  was  one 
of  such  beneficial  owners,  certain  other  money,  to  wit,  £1 
10^.,  the  propert;^  of  them  the  said  beneficial  owners,  then 
and  there  feloniously  did  steal,  take,  and  carry  away, 
against  the  form,  &c. 

Fifth  count.  That  the  said  Joseph  Rudge,  afterwards,  to 
wit,  on  the  26th  of  January,  1872,  being  a  beneficial  owner 
as  aforesaid,  afterwards  and  whilst  he  was  such  beneficial 
owner  as  aforesaid,  on  the  26th  of  January  in  the  year  last 
aforesaid,  and  within  the  said  space  of  six  months  from  the 
first  to  the  last  of  the  acts  of  stealing  charged  in  this  indict- 
ment, £1 16^.  of  and  belonging  to  the  said  beneficial  owners, 
then  and  there  being  found,  feloniously  did  steal,  take,  and 
carry  away,  against  the  form,  &c. 

Sixth  count.  That  the  said  Joseph  Rudge,  afterwards,  to 
wit,  on  the  11th  of  April  in  the  year  last  aforesaid,  being  a 
beneficial  owner  as  aforesaid,  and  whilst  he  was  such  ber\e- 
ficial  owner  as  aforesaid,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  within  the  said  space  of  six  months  from  the 
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first  to  the  last  of  the  acts  of  stealing  charged  in  this  indict- 
ment, £1  15^.  of  and  belonging  to  the  said  beneficial  owners, 
then  and  there  being  found,  feloniously  did  steal,  take,  and 
carry  away,  against  the  form,  Ac- 
It  was  proved  at  the  trial  that  the  prisoner  was  the  Cen- 
19]  tral  *Secretary  to  the  Flint  Glass  Makers'  Society  of 
Great  Britain  and  Ireland,  in  which  Richard  Leicester  and 
others  were  partners  with  him.  The  society  was  instituted 
for  the  purpose  of  assisting  its  members  in  sickness,  &c. 

The  prisoner  was  paid  an  annual  salary  of  £30  as  central 
secretary,  and  certam  sums  of  money  were  transmitted  to 
him  on  account  of  the  society  by  each  of  the  district  secre- 
taries. It  was  his  duty  to  act  in  accordance  with  the  rules 
of  the  society,  of  which  the  following  refer  to  his  duties : 

Election  and  Duties  of  Officers. 

That  there  shall  be  a  central  secretary  elected  annually  by 
a  majority  of  the  votes  of  the  trade,  who  shall  be  eligible 
for  re-election,  and  who  shal^  have  the  power  to  nominate  a 
central  committee  (open  to  the  objection  of  the  trade),  in 
whose  hands  the  executive  power  of  the  society  shall  be 
vested  from  year  to  year,  subject  to  such  regulations  as  shall 
be  hereafter  mentioned. 

That  the  voting  for  the  office  of  central  secretary,  trus- 
tees, and  the  district  where  our  funds  are  to  be  invested, 
shall  be  decided  by  individual  voting. 

The  central  secretary  shall  supply  district  secretaries  with 
printed  forms  for  returns  of  all  members  who  were  in  ar- 
rears on  last  quarter  night ;  also,  a  summary  account  of  in- 
come and  expenditure. 

The  central  secretary  shall  publish  a  report  of  the  income 
and  expenditure  of  the  society  every  quarter,  with  a  list  of 
the  members  in  arrear,  also,  the  names  of  all  expelled. 

He  shall  also  keep  a  list  of  the  unemployed  with  refer- 
ences to  the  situations  they  are  capable  or  filling,  and  when 
applied  to  for  a  man,  he  shall  send  the  man  who  has  been 
longest  on  the  list,  if  he  is  capable  of  filling  the  situation  he  ■ 
is  required  for. 

The  central  secretary,  neglecting  to  publish  the  quarterly 
report  within  one  month  after  receiving  the  last  of  the  db- 
tnct  sc^tftdw^es,  alinU  be  fined  25.  6d.  for  each  week  it  is  de- 
layed. 

The  central  seoivtary's  salary  shall  be  £30  per  annum. 

Jhinking  of  surplus  Funds. 
That  the  surplus  money  of  each  district  be  deposited  in 
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the  bank  in  the  name  of  three  trustees,  chosen  at  the  first 
quarterly  meeting  of  the  district ;  the  bank  book  to  be  pro- 
duced at  each  meeting  of  the  district,  and  at  the  general  con- 
ference of  the  society. 

The  prisoner  made  out  his  accounts  and  circulated  them 
as  usual  in  the  month  of  February  last.  There  appeared  in 
that  account  items  entered  as  paid  by  him  to  printers  for 
work  done  on  account  of  the  society,  exceeding  the  sums 
actually  paid  for  such  work  by  the  several  sums  which  the 
prisoner  was  charged  with  stealing  in  the  indictment. 

In  May  last  a  committee  of  the  society  was  summoned  by 
the  prisoner,  and  subsequently  to  that  scrutineers  were  ap- 

Sointed  to  examine  the  prisoner's  accounts.  They  met  m 
uly.  At  their  meeting  the  prisoner  produced  three  prin- 
ters bills  for  printing,  purporting  to  be  receipted,  in  order 
to  discharge  himself  from  the  amounts  falsely  alleged  in  his 
accounts  to  have  been  paid  by  him  to  the  printers.  These 
bills  and  the  signatures  to  the  receipts  were  fictitious,  not 
having  been  made  out  or  signed  by  the  printers,  or  any  one 
on  their  behalf.  '  The  prisoner  took  creait  for,  and  was  al- 
lowed in  account  by  the  scrutineers,  the  sums  for  which 
produced  the  fictitious  receipts. 

At  a  subsequent  investigation  of  the  prisoner's  accounts 
these  *facts  were  discovered,  and  the  prisoner  appeared  [20 
to  be  a  defaulter  to  the  society  to  the  extent  of  several  hun- 
dred pounds. 

The  jury  found  the  prisoner  guilty,  but  having  some 
doubt  whether  he  could  be  found  guilty  on  the  evidence 
produced,  I  reserved  this  case  for  the  consideration  of  the 
Court  for  the  Consideration  of  Crown  Cases  Reserved.  Judg- 
ment was  respited,  and  the  prisoner  bailed. 

I^  there  was  evidence  upon  which  the  jury  could  find  the 
prisoner  guilty,  the  conviction  is  to  stand,  if  not,  it  is  to  be 
quashed.  (Signed)  Henrv  W.  West, 

Recorder  of  the  said  City  of  Manchester. 

Woodard  for  the  prisoner :  The  conviction  cannot  be  sus- 
tained. The  first  three  counts  are  framed  on  the  30  &  31 
Vict.  c.  116,  s.  1,  which  enacts  that,  *'If  any  person,  being 
a  member  of  any  copartnership,  or  being  one  of  two  or  more 
beneficial  owners  of  any  money,  goods  or  effects,  bills,  notes, 
securities,  or  other  property,  shall  steal  or  embezzle  any 
such  money,  goods  or  enects,  bills,  notes,  securities,  or  other 
property  of  or  belonging  to  any  such  copartnership,  or  to  such 

toint  beneficial  owners,  every  such  person  shall  be  liable  to 
)e  dealt  with,  tried,  convicted,  and  punished  for  the  same  as 
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if  such  person  had  not  been  or  was  not  a  member  of  such 
copartnership,  or  one  of  such  beneficial  owners."  There 
was  no  offence  of  larceny  in  this  case.  The  prisoner  was  a 
member,  and  also  the  central  secretary  of  the  society.  In 
his  capacity  of  central  secretary  it  was  his  duty  to  receive 
moneys  from  district  secretaries,  to  use  them  for  the  pur- 
poses of  the  society,  and  deposit  the  surplus  money  in  the 
bank  in  the  name  of  the  trustees.  He  received  the  moneys 
as  the  servant  of  the  society,  and  not  in  his  capacity  of  a 
member;  and  being  a  defaulter,  his  offence  is  not  that  of 
larceny.  If  any  offence  was  committed,  it  was  that  of  em- 
bezzlement, and  he  could  not  have  been  found  guilty  of 
embezzlement  upon  this  indictment  for  larceny,  for  he  is 
charged  in  the  one  set  of  counts  as  a  member  of  a  copart- 
nership, and  in  the  other  as  a  beneficial  owner  with  Leices- 
ter ana  others,  and  not  as  a  servant. 

[Brett,  J. :  If  this  was  a  stealing,  your  point  is  gone,  for 
the  statute  says,  "  He  shall  be  liable  to  be  dealt  with,  tried, 
convicted,  and  punished,  as  if  he  had  not  been  or  was  not  a 
member  of  such  copartnership  or  one  of  such  beneficial 
owners."  Was  not  the  money  sent  to  him  by  the  district 
secretaries  money  belonging  to  the  society  ?] 

The  case  does  not  say  that  any  of  the  sums  charged  in  the 
indictment  were  transmitted  by  any  one  belonging  to  the  so- 
ciety. And  the  24  &  25Tict.  c.  96,  s.  72,  which  provides  in 
the  latter  part  of  it,  that  if  upon  the  trial  of  any  person  in- 
dicted for  larceny  it  shall  be  proved  that  he  took  the  prop- 
erty in  question  in  any  such  manner  as  to  amount  in  law  to 
emoezzlement,  &c.,  he  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  return  as 
21]  their  *verdict  that  such  person  is  not  guilty  of  larceny, 
but  is  guilty  of  embezzlement.  Here  the  jury  have  not  found 
the  prisoner  guilty  of  embezzlement ;  if  they  had,  it  would 
have  been  a  different  question.  Further,  the  property 
should  have  been  laid  as  the  property  of  the  trustees,  if  it 
was  a  stealing  from  the  society :  {Reg,  v.  Marks^  10  Cox. 
Crim.  Cas.,  317). 

Ambrose^  Q.C.  {Smyley  with  him),  for  the  prosecution, 
were  not  called  upon  to  argue.. 

Kelly,  C.B.:  This  case  is  not  altogether  free  from  diSi- 
culty,  as  the  facts  are  somewhat  loosely  stated.  But  look- 
ing at  the  terms  in  which  the  question  is  submitted  to  us, 
viz.:  ''If  there  was  evidence  on  which  the  jury  could  find 
the  prisoner  guilty,  the  conviction  is  to  stand  ;  if  not,  it  is 
to  be  quashed,"  I  think  we  may  read.it,  ''Guilty  either  of 
embezzlement  or  larceny."     Now  the  facts  that  raise  the 
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question  are,  that  certain  moneys  belonging  to  this  copart- 
nership or  society  were  transmitted  by  the  district  secre- 
taries to  the  prisoner  on  account  of  the  society.  It  follows, 
therefore,  that  the  money  which  so  came  into  the  prisoner's 
possession  was  money  belonging  to  the  society.  Then  the 
prisoner  made  out  his  accounts  and  entered  therein  sums  of 
money  as  paid  to  printers,  exceeding  the  sums  actually  paid 
by  the  several  sums  charged  in  the  indictment ;  and  when 
called  upon  to  verify  his  accounts,  the  prisoner  produced 
fabricated- receipts  for  the  sums  so  alleged  to  have  been  paid 
by  him.  If  the  case  had  stopped  there,  it  might  have  been 
said  that  the  time  had  not  arrived  for  accounting  for  the 
whole  of  the  money  in  his  hands  and  paying  over  the  same 
to  the  society,  and  that  the  difference  had  been  applied  by 
the  prisoner  to  the  use  of  the  society.  But  the  concluding 
paragraph  of  the  case  states  that  at  a  subsequent  investiga- 
tion of  the  prisoner' s  accounts,  these  facts  were  discovered, 
and  the  prisoner  appeared  to  be  a  defaulter  to  the  society  to 
the  extent  of  several  hundred  pounds.  That  can  only  mean 
that  the  time  had  arrived  when  the  moneys  received  by  the 
prisoner  should  have  been  accounted  for  and  that  the  pris- 
oner had  failed  to  account  for  them.  The  result  is,  that  the 
Erisoner  had  received  moneys  belonging  to  the  society  which 
e  did  not  account  for,  and  had  given  false  receipts  in  re- 
spect of  them,  and  it  is  equivalent  to  an  allegation  that  he 
had  embezzled  or  stolen  tliose  moneys.  I  think,  therefore, 
that  the  learned  judge  was  right  in  directing  the  jury  to 
convict  if  thev  were  satisfied  that  the  prisoner  was  guilty  of 
one  or  the  otner  of  those  offences,  as  we  must  take  it  that 
what  is  reserved  for  our  opinion  is,  whether  the  prisoner 
was  guilty  upon  the  evidence  of  any  offence  on  which  the 
conviction  upon  this  indictment  could  be  sustained. 

Lush,  J. :  I  am  of  the  same  opinion.  The  indictment 
charges  that  the  prisoner,  being  a  member  of  a  copartner- 
ship, feloniously  stole  moneys  belonging  to  the  copartner- 
ship. The  question  reserved  is,  whether  there  was  any 
evidence  to  justify  a  conviction  upon  that  charge.  Now  the 
evidence  showed  that  the  prisoner  had  fraudulently  appro- 
priated to  his  own  purposes  money  *belonging  to  the  [22 
society.  If  we  are  to  take  it  that  the  money  so  appropri- 
ated came  to  him  from  district  secretaries,  he  would  be 
guilty  of  either  larceny  or  embezzlement.  The  statute 
says,  that  if  a  member  of  any  copartnership,  or  one  of  two 
or  more  beneficial  owners,  shall  steal  or  embezzle  any  prop- 
erty belonging  to  such  copartnership  or  to  such  joint  Tbene- 
ficial  owners,  he  shall  be  liable  to  be  tried  and  dealt  with  as 
11  Eng.  Rep.  48 
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if  he  had  not  been  such  copartner  or  beneficial  owner.  Put- 
ting, therefore,  the  membership  aside,  it  is  clear  that  the 
prisoner  was  Jjuilty  either  of  larceny  or  embezzlement,  it  is 
immaterial  which,  upon  sect.  72  of  24  &  25  Vict.  c.  76.  We 
must  assume  that  the  learned  Recorder  gave  a  proper  direc 
tion  to  the  jury  upon  this,  and  that  they  found  him  guilty 
of  the  offence  of  which  there  was  evidence. 

Brett,  J.:  1  am  of  the  same  opinion.  The  question  re- 
served for  the  court,  as  we  must  take  it,  is,  was  there  evi- 
dence upon  which  the  prisoner  could  be  found  guilty  upon 
this  indictment  on  a  proper  direction  to  the  jury  ?  The  only 
point  is,  whether  he  was  guilty  of  stealing  or  embezzlement, 
and  if  upon  the  evidence  of  embezzlement  only,  could  he  be 
found  guilty  upon  this  indictment  for  larceny  ?  The  indict- 
ment is  framed  upon  the  30  &  31  Vict.  c.  116  ;  but  if  it  had 
been  an  ordinary  indictment  for  larceny,  there  is  no  doubt 
that  the  prisoner  could  have  been  found  guilty  of  embezzle- 
ment upon  it :  (24  &  25  Vict.  c.  96,  s.  72).  This  indictment 
charges  the  prisoner  with  larceny ;  and,  if  so,  the  24  &  25 
Vict.  c.  96,  s.  22,  in  terms  applies  to  it,  and  there  is  no  rea- 
son why  we  should  not  so  apply  it.  There  was  ample  evi- 
dence that  the  prisoner  was  guilty  of  embezzlement. 

QuAiN,  J. :  I  am  of  the  same  opinion.  By  the  30  &  31  T  ict 
c.  116,  we  may  look  at  the  case  as  if  the  prisoner  had  never 
been  a  member  of  the  copartnership  ;  and  then,  if  so,  by  24  & 
25  Vict.  c.  96,  s.  72,  a  conviction  on  the  indictment  upon  a 
proper  direction  to  the  jury  may  be  sustained,  if  the  pris- 
oner was  guilty  either  of  larceny  or  embezzlement.  Tnere 
was  ample  evidence  that  he  was  guilty  of  embezzlement. 

Pollock,  B.:  I  am  of  the  same  opinion. 

Conviction  affi/rmed. 


[13  Cox'8  Criminal  Cases,  23.] 

DONEGAL  ASSIZES  (O- 

March  9  and  10,  1874. 

(Before  Whiteside,  C.J.) 

23]  *The  Queen  v.  Doherty  (1).  (') 

Prisoner — Evidence — Inducement  to  confess  hy  constable — Admimion  tnade  after 

inducerHent. 

Where  a  prisoner  had  been  told  by  a  constable,  at  ten  o'clock  a.m.,  that  it  would  be 
better  for  him  to  tell  the  truth,  and  not  to  put  people  to  the  extremities  he  was  doing, 
an  admission  by  the  prisoner  to  another  constaole,  after  six  o'clock  in  the  evening  of 
the  same  day,  was  not  allowed  to  be  given  in  evidence,  although  the  second  con- 
stable had  previously  cautioned  the  prisoner. 

(1)  From  the  IrUh  Law  Times  Reports. 

(f)  Reported  by  G.  Haet,  Esq.,  Barrister-at-Law. 
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The  traverser  was  charged  with  the  wilful  murder  of  Mary 
M'Callion,  at  Muflf,  in  Donegal,  on  Sunday,  the  10th  o! 
August,  1873.  A  witness  named  Morrow  was  examined  on 
the  part  of  the  Crown.  He  deposed  as  follows :  I  am  a  sub- 
constable,  and  was  stationed  at  Muff  in  August  last.  I  was 
in  charge  of  the  prisoner  on  the  evening  of  the  14th,  after 
the  inquest.  He  was  in  the  kitchen  of  the  police  barrack, 
in  my  custody.  I  interrogated  him  in  no  way.  He  asked 
me  could  he  see  his  father.  I  told  him  he  could  not,  and 
for  him  not  to  say  anything  to  criminate  himself,  for  that 
anything  he  would  say  Would  hereafter  come  in  evidence 
against  him. 

At  this  stage  Keys^  on  behalf  of  the  prisoner,  objected  to 
any  further  evidence  of  the  conversation,  on  the  ground  that 
an  inducement  to  confess  had  been  held  out  to  the  prisoner 
by  another  constable  in  the  earlier  part  of  the  same  day. 
He  then  obtained  leave  to  call  sub-constable  Darby,  who  de- 
posed that  he  had  had  a  conversation  with  the  prisoner 
about  ten  o'clock  in  the  morning  of  the  14th.  The  prisoner 
began  by  saying  he  wanted  to  speak  to  witness.  Witness 
asKed  him  had  he  been  cautioned.  Prisoner  safd  ''Yes, 
several  times."  Witness  said  to  him,  "  It  is  better  for  you 
to  tell  the  truth,  and  not  put  people  to  the  extremities  you 
are  doing." 

jB.  Johnston^  Q.  C.  (with  him  Hamilton^  Q.  C,  and 
Jf  Ousty :  The  conversation  with  Morrow  in  the  evening  is 
admissible,  from  *the  length  of  time  intervening,  coupled  [24:. 
with  the  fact  that  Morrow  himself  gave  the  prisoner  a  dis- 
tinct caution.  The  effect  of  any  inducement  held  out  by 
Darby  in  the  morning  must'  have  been  completely  removed 
from  the  prisoner's  mind,  and,  therefore  what  he  said  is 
evidence  against  him:  R.  v.  Lingate^  1  Ph.  Ev.,  410;  Ro- 
siefs  Case^  ib,;  R,  v.  Clewes^  4  0.  &  P.,  224;  R,  v.  RicJi- 
ards,  5  C.  &  P.,  318. 

Keys^  contra:  After  such  an  inducement,  very  strong 
evidence  would  be  necessary  to  show  that  its  effect  had  been 
removed :  Sherrington's  CasCy  2  Lew,  C.  C,  123 ;  MeynelVs 
Case^  lb.  123. 

Whiteside,  C.J.:  If  a  person  in  authority — and  it  has 
been  decided  that  a  constable,  having  a  prisoner  in  charge, 
comes  within  that  definition — makes  use  of  the  expression 
proved  to  have  been  made  to  this  prisoner,  "That  it  would 
be  better  for  him  to  tell  the  truth,"  it  is  as  clear  as  light  that 
any  admission  or  confession  afterwards  made,  under  the  in- 
fluence of  that  inducement,  should  not  be  received.  The 
judges  have  held  that  it  must  be  shown  that  the  prisoner 
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thoroughly  understood  that  he  could  expect  no  gain  from  a 
confession.  The  subsequent  caution  must  be  shown  to  have 
had  the  effect  of  removing  all  such  expectation  from  the 
prisoner's  mind.  I  am  not  inclined  in  any  way  to  relax  that 
principle,  and  I  am  not  satisfied  that  I  should  receive  this 
evidence. 

The  jury  were  afterwards  discharged  without  agreeing  to 
a  verdict,  and  the  prisoner  awaited  his  trial  a  second  time  at 
the  next  assize. 


The  Queen  v.  Doherty'  (2). 

July  2l8t  and  22d,  1874. 
(Before  Fitzgerald,  B.) 

The  prisoner  was  tried  a  second  time  on  the  before-men- 
tioned charge,  before  Fitzgerald,  B.  Towards  the  close  of 
the  case  for  the  prosecution,  the  evidence  of  sub-constable 
Morrow  was  again  tendered  against  the  prisoner,  and  was 
objected* to  on  the  same  grounds  as  before. 

Fitzgerald,  B.  :  After  what  took  place  at  the  last  trial, 
I  could  not  now  receive  this  evidence  without  reserving  the 
point,  which  I  do  not  intend  to  do. 

Johnston^  Q.C.,  referred  to  Tlie  Queens,  Jarms  (L.  Rep., 
1  C.  C,  96) ;  The  Queen  v.  Beeve  and  Hancock  (12  Cox's 
C.  C,  179-.) 

Fitzgerald,  B.:  I  do  not  think  that  I  ought  to  receive 
this  evidence,  lit  every  case,  'the  whole  depends  on  the 
opinion  the  judge  himself  forms  as  to  the  admissibility  of 
the  evidence.  All  the  facts  must  be  considered,  and  I  refuse 
to  receive  Morrow's  evidence  after  what  was  said  by  sub- 
constable  Darby. 

The  jury  were  again  discharged  without  agreeing  to  a 
verdict. 
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[13  Cox's  CriminAl  Cases,  25.] 

LONDONDERRY  ASSIZES  O. 

March  12th  and  18th,  1874. 

(Before  Fitzgerald,  B.) 

*The  Queen  v.  David  Dripps  (").  [25 

Priaoner — Postponement  of  trial — 21  <fc  22  Geo.  8,  e.  11,  ».  6  (/r.) 

A  jadge  of  assize  has  power,  on  the  application  of  the  Crown,  and  notwithstanding 
the  prisoner's  demand  tot  an  immediate  trial,  to  postpone  such  trial  a  second  time 
after  bill  found  by  the  grand  jury,  without  ordering  the  prisoner's  release  on  bail,  if 
satisfied  that  such  postponement  is  necessary  in  order  to  secure  the  ends  of  justice. 

SembU,  the  second  clause  of  the  21  <&  22  Geo.  8,  c.  11,  s.  6  (Ir.),  applies  only  to 
cases  where  the  prisoner  had  neither  been  indicted  nor  tried  at  the  first  assizes  after 
his  committaL 

Johnston,  Q.C.  (with  him  Richardson^  Q.C.,  and  O.  Hart)^ 
applied  for  a  postponement  of  the  trial  to  the  next  assizes : 
Tlie  application  was  grounded  on  an  affidavit  made  by  Mr. 
Fitzgerald,  the  Crown  solicitor,  stating  that  a  true  bill  for 
murder  had  been  found  against  the  prisoner  at  the  Summer 
Assizes  of  1870,  and  on  the  application  of  the  Crown  the 
case  was  postponed  to  the  present  assizes  ;  that  on  the  22d 
of  February,  1874,  Mary  and  Margaret  Ferrier  were  arrested, 
and  charged  with  being  accomplices  in  the  murder;  that 
they  had  been  once  or  twice  remanded  and  were  to  be 
brought  before  the  magistrates  again  on  the  10th  of  March ; 
that  an  indispensable  witness  for  the  Crown,  Dr.  Reynolds, 
owing  to  his  having  to  attend  as  witness  in  other  places, 
could  not  attend  before  the  17th  of  March ;  that  the  deponent 
was  advised,  and  believed  that  a  satisfactory  trial  of  tlie 
prisoner  could  not  l?e  had  till  the  result  of  the  pending  in- 
vestigation should  be  known ;  and  that  "  additional  evidence 
may  De  forthcoming  if  the  trial  be  postponed  till  the  next 
assizes." 

«  

William  Irvine^  for  the  prisoner  :  We  ask  that  the  trial 
be  proceeded  with  at  this  assizes,  or  that  the  prisoner  be  dis- 
charged. He  is  ready  for  his  trial,  and  has  already  been 
nine  months  in  jail.  The  affidavit  as  to  additional  evidence 
is  very  weak,  and  shows  no  reasons  for  expecting  that  any 
new  important  evidence  would  *certainly  be  procured  [26 
before  next  assizes.  These  assizes  will  be  concluded  long  be- 
fore the  17th,  and  it  would  be  most  inconvenient  to  every 
one  to  have  the  trial  then. 

(*)  From  the  Irish  Law  Times  Reports. 

(*)  Reported  by  G.  Uabt,  Esq.,  Barristerat-Law. 
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Fitzgerald,  B.:  Under  the  Habeas  Corpus  Act  (*)  I  have 
great  doubt  whether  it  is  now  in  my  j^ower  to  postpone  this 
case,  and  to  keep  the  prisoner  in  jail  till  next  assizes. 

Johnston^  Q.C.,  said  that  it  was  the  constant  practice  to 
postpone  the  trial  when  the  Crown  showed  on  affidavit  that 
such  postponement  was  necessary  in  order  to  secure  the  ends 
of  justice ;  the  prisoner  being  charged  with  murder  would 
not  be  admitted  to  bail. 

Fitzgerald,  B.  :  I  have  no  objection  to  trying  the  case 
on  the  17th,  but  if  you  press  me  to  postpone  it  till  next  cir- 
cuit, and  to  detain  the  prisoner,  you  must  show  stronger 
reasoDS  for  my  doing  so,  and  satisfy  me  that  it  is  within  my 
power  under  the  Habeas  Corpus  Act. 

The  motion  having  stood  over  until  the  following  day, 
James  O'Connell,  Head  Constable,  made  an  affidavit,  stating 
as  follows :  In  September,  1873,  he  was  told  off  to  investi- 
gate the  charge  of  murder  against  David  Dripps,  and  also  to 
connect  therewith  a  charge  against  the  two  Ferriers  of  being 
accessories  to  the  said  murder,  and  had  since  been  engaged 
in  that  investigation.  Mary  Ferrier,  on  the  16th  June,  1873, 
purchased  from  Dr.  Caldwell  a  pennyworth  of  white  arsenic, 
stating  that  she  required  it  for  Miss  Cavin.  Margaret  Fer- 
rier gave  the  penny  to  her  mother,  Mary,  stating  that  slie 
had  received  it  from  Miss  Cavin.  Mary  Ferrier  gave  Miss 
Cavin  a  harmless  yellow  powder,  instead  of  the  arsenic.  An 
improper  intimacy  existed  between  David  Dripps  and  Mar- 

0)  The  21  &  22  Geo.  3.  c.  11,  s.  6  witnesses  for  the  king  could  not  be 
(Ir.) ;  31  Car.  2,  c.  2,  s.  7  (Eng.),  pro-  produced  the  same  term,  sessions,  or 
vides  that  if  any  person  or  persons  general  gaol  delivery  ;  and  if  any  per- 
shall  be  committed  for  high  treason  or  son  or  persons  committed  as  aforesaid, 
felony,  plainly  and  specially  expressed  upon  his  prayer  or  petition  .in  open 
in  the  warrant  of  commitment,  and  court,  the  firet  week  of  the  term,  or 
upon  his  prayer  or  petition  in  open  first  day  of,llie  sessions  of  Oyer  and 
court,  tlie  first  week  of  the  term,  or  first  Terminer  and  general  gaol  delivery,  to 
day  of  the  sessions  of  Oyer  and  Termi-  be  brought  to  his  trial,  shall  not  be  in- 
ner, or  general  gaol  delivery,  to  be  dieted  and  tried  the  second  term,  ses- 
brought  to  his  trial,  shall  not  be  indicted  sions  of  Oyer  and  Terminer,  or  general 
some  day  in  the  next  term,  sessions  of  gaol  delivery,  after  his  commitment. 
Oyer  and  Terminer,  or  general  gaol  de-  or,  upon  his  trial  shall  be  acquitted,  ho 
livery  after  such  commitment,  it  shall,  shall  be  discharged  from  bis  imprison- 
and  may   be,  lawful  to  and  for  the  meut. 

judges  of  the  Court  of  King's  Bench  The  point  here  raised  was  raised  in 

and  justices  of  Oyer  and  Terminer  or  It.  v.  Bowen,  9  C.  &  P.,  509,  and  there 

general  gaol  delivery,   and  they  are  Williams,  J.,  said  the  Habeas  (^.'orpus 

hereby  required,  upon  motion  to  them  Act  must  be  humanly  interpreted  ;  the 

made  in  open  court  the  last  day  of  the  prisoner  was  indicted,  but  his  trial  must 

term,  sessions,  or  gaol  delivery,  either  be  subject  to  human  contingency.    R.v, 

by  the  prisoner,  or  any  one  in  his  be-  Beard/nore,  (7  C.  &  P.,  497),  appears  to 

half,  to  set  at  liberty  the  prisoner  upon  be  disapproved  in  R.  v.  Ot^bome  (id.  799); 

bail,  unless  it  appears  to  the  judges  R,  v.  Guttridge  {^  C.  &  P.,  228).     Vidd 

and  justices,  upon  oath  made,  that  the  R.  v.  Chapnuxn^  8C.  &  P.,  558. — \Rc.'p.\ 
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ffaret  Ferrier,  and  he  had  expressed  an  intention  of  taking 
her  to  live  with  him,  and  Margaret  had  said  that  she  would 
give  Mary  Dripps  'something  that  would  do  for  her.  On 
June  18,  1873,  Margaret  Ferrier  and  David  Dripps  were  seen 
in  *communication.  David  and  his  wife  lived  alone,  [27 
and  on  bad  terms  with  each  other.  On  the  morning  of  June 
19th,  Mary  Dripps  received  a  cup  of  tea  from  her  husband 
containing  poisonous  matter,  and  died  the  same  day  from 
the  effects  of  it.  Dr.  Reynolds,  on  analysis,  found  white 
arsenic  in  the  stomach.  On  the  22d  February  Mary  and 
Margaret  were  arrested,  and  were  now  under  remand,  wait- 
ing the  attendance  of  Dr.  Reynolds  and  other  witnesses. 
"If  the  case  is  adjourned  till  next  assizes  additional  evi- 
dence would  be  forthcoming." 

Fitzgerald,  B.,  said  that  he  would  postpone  the  case; 
on  consideration,  he  did  not  think  that  the  sixth  section  of 
the  Habeas  Corpus  Act  applied  where  the  prisoner  had 
already  been  indicted  at  a  former  assizes.  The  second  clause 
of  the  section  seemed  to  apply  only  to  the  case  of  a  prisoner 
who  had  been  neither  indicted  nor  tried  at  the  first  assizes. 
He  thought  that  he  had  power  to  postpone  the  case,  and 
that  sufficiently  strong  grounds  for  so  doing  had  been  made 
out  by  the  Crown. 

Postponed  accordingly  (*). 

(*)  SuMttER  Assizes,  1874. — .Tuly  50. —    tried    on  the    same    charge,  and    were 
David  Dripps  was  tried  before  Fitzgerald,     acquitted. 

B.,   in  Londonderry,  found  guilty,   and        David  Dripps  was  afterwards  reprieved, 
sentenced  to  death.  and  his  sentence  commuted  to  penal  ser- 

Aogust  3d. — ^The   two  Ferriere  were    vitude  for  life. 

<  _ 

In  New  York  it  is  provided  by  stat-  of  the  last  two  sections,  for  detaining 

nte(2R.  S.,  737,  §28, 2  Edmonds's  Stat-  such  prisoner  in  custody  or  upon  bail, 

utesatLarge,  761)  that  "If  any  prisoner  until  the  sitting  of  the  next  court  in 

indicted  for  any  offence  triable  in  the  which  he  may  be  tried,  the  court  shall 

Court-  of  General  Sessions,   and  com-  remand  such  prisoner,   or  shall  hold 

mitted  to  prison,  whose  trial  shall  not  him  to  bail  as  the  case  may  require." 

have  been  postponed  at  his  instance.  Many  of  the  other  states  have  similar 

shall  not  be  brought  to  trial  before  the  statutes. 

end  of  the  next  term  of  the  CoUrt  of  In  People  v.  Yan  Home  (8  Barb., 
General  Sessions,  which  shall  l^e  held  168),  the  court  said,  **  Delay  on  the 
in  the  county  in  which  he  is  impris-  part  of  the  public  prosecutor  in  trying 
oned,  after  such  indictment  found,  he  an  indictment,  unless  excused,  entitles 
shall  be  entitled  to  be  discharged,  so  the  accused  to  bail." 
far  as  relates  to  the  offence  for  which  These  statutes  do  not  operate  as  a 
he  was  committed."  The  29th  section  statute  of  limitations.  A  failure  to 
makes  similar  provisions  for  cases  not  comply  with  them  is  a  mere  irregular- 
triable  in  the  Court  of  Sessions.  The  ity  and  does  not  entitle  the  prisoner  to 
80th  section  is  as  follows  :  "If  satis-  be  discharged  on  a  habeas  cm'pus.  Nor 
factory  cause  sliall  be  shown  by  the  is  it  a  sufficient  cause  for  discharge  on 
district  attorney  to  any<court  to  which  habeas  corpus  that  the  prisoner  was  not 
application  shall  be  made,  under  either  present  in  court  when  the  trial  of  the 
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indictment  was  postponed  till  the  next  tion  of  the  criminal  code,  on  the  ground 

term  of  the  court,  though  it  was  the  that  he  has  not  been  brought  to  trial 

right  of  the  prisoner  to  be  present :  Peo-  within  the  time  therein  limited,  the 

/?£  V.  Buloff,  5  Parker's  Crim.  Rep.,  77.  order  of  discharge  is  to  be  regarded, 

A  prisoner  who  stands  indicted  for  not  as  a  mere  temporary  release  of  the 
aiding  and  abetting  another  to  commit  prisoner  from  confinement,  but  as  a 
murder,  and  has  not  been  tried  at  the  final  judgment  in  the  case,  and  a  bar  to 
second  term,  is  not  entitled  to  his  dis-  all  subsequent  prosecutions  for  the 
charge  on  habeas  corpus,  if  the  princi-  same  crime  or  offence.  Where  the 
pal  has  absconded,  and  proceedings  to  court  erroneously  refuses  to  grant  such 
outlawry  against  the  principal  were  order  of  discharge,  and  instead  thereof 
commenced  without  delay,  but  there  remands  the  prisoner  to  jail,  and  con- 
had  not  been  time  to  finish  them  :  tinues  the  cause,  the  order  remanding 
Commonwealth  v.  Sheriff,  16  Sergeant  the  prisoner  to  jail,  so  long  as  it  re- 
&  Rawle,  304.  mains  unreversed,  is  a  valid  and  legal 

The  defendant,   who  has  not  been  authority  to  the  sheriff  for  retaining 

tried,  is  entitled  to  his  discharge  upon  the  prisoner  in  custody,  and  the  order 

the  last  day  of  the  second  term,  unless  cannot  be  reviewed  and  reversed,   or 

the  delay  is  caused  by  the  act  of  the  de-  the  prisoner  discharged,  by  a  proceed- 

fendant,  or  is  made  necessary  by  the  ing  on  habeas  corpus  before  another  tri< 

law  :    Commontoealth  v.    SupeHntend-  bunal.     To  entitle  a  prisoner  to  such 

entt  etc. ,  4  Brewster,  320.  discharge,  on  the  ground  that  he  has 

ITie  statute  was  intended  to  provide  not  been  brought  to  trial  during  the 
against  the  abuse  of  a  protracted  trial,  time  limited  by  section  161  or  1&,  he 
to  provide  not  only  against  the  malice  must  make  application  to  the  cotirt 
of  a  prosecutor,  but  against  his  ne^li-  therefor,  and  if  whJh  he  makes  such 
gence,  against  all  his  delays,  whether  application,  whether  during  the  time 
with  cause  or  without  cause,  against  so  limited  or  at  a  subsequent  term  of 
every  possible  act  or  want  of  action  of  the  court,  the  state  is  ready  to  proceed 
the  prosecutor,  but  not  to  shield  a  pris-  with  the  trial,  or  makes  the  snowing 
oner  in  any  case  from  the  consequences  specified  in  section  163  for  a  continu- 
of  any  delay  made  necessary  by  the  ance,  he  will  not  be  discharged  :  Ex- 
law  itself:  Commonwealth  v.  Sheriff',  parte  McGehan,  22  Ohio  St.  Rep.,  442. 
16  Sergeant  &  Rawle,  305  ;  Clark  v.  B.  was  held  in  confinement,  upon  the 
Commonwealth,  29  Penn .  St.  Rep. ,  135;  charge  of  being  accessory  to  murder. 
Commonwealth  v.  Haggerty,  4  Brews-  from  the  special  term  in  February, 
ter,  323-4.  1833,  to  February,  1834  ;  two  interme- 

A  person  laboring  uncjer  an  infectious  diate  terms  of  the  Circuit  Court  having 

disease,  is  not  entitled  of  right  to  be  failed,  he  was  not  indicted  nor  tried, 

tried  at  the  second   term  :    Comjnon-  The  court  held  the  prisoner  was  not  en- 

tcealthv.  Jailer,  etc.,  7  Watts  (Pa.),  366.  titled  to  be  discharged  under  the  14th 

Nor  is  a  prisoner  who  keeps  the  state  section  of  the  habeas  corpus  act.  The 
witnesses  out  of  the  way,  entitled  to  object  of  the  legislature  was  to  pro- 
be discharged,  although  two  sessions  vide  against  unnecessary  or  oppres-- 
have  intervened  :  Hespublica  v.  Ar-  sive  delays.  In  order  to  entitle  the 
nold,  3  Yates,  263  ;  Commomcealth  v.  prisoner  to  discharge,  the  state  must 
Snperintendeiit,  etc.,^  Brewster,  320.  have  been  in  fault.     The  statute  con- 

Nor  where  the  quashing  of  the  panel  templates  a  failure  to  prosecute  when 

of  jurors  prevented  a  trial  :  Clark  v.  the  courts  have  been  holden.     The  ut- 

Commonwealth,  29  Penn.  St.  Rep.,  129.  most  extent  to  which  this  law  can  go 

Nor  where  one  of  the  courts  was  not  is  a  discharge  from  imprisonment  for 
a  competent  or  regular  court  at  which  .  the  same  offence,   but  cannot    bar  a 

lie  could   have   been  tried  :    Clark  v.  prosecution    for    the  crime    charged : 

Commonwealth,  29  Penn.  St.  Rep.,  129;  Byrd  v.  I'Jie  State,  2  Miss.  (1  Howard), 

Byrd  v.  iS^a^c,  2  Mississippi (1  Howard),  163,  S.  C,  1  Morris's  State  Cases,  45. 

163  ;  S.  C.  1  Morris's  St.  Cases,  45.  The  three  terms  spoken  of  in  the  act. 

In  Ohio  it  has  been  held  that  when  chap.  208,  §  34,  Sess.  Acts,  1866-7,  are 

the  defendant  in  a  criminal  prosecution  three  terms   after  that  at  which  the 

is  discharged  under  the  161  or  162  sec-  prisoner  is  first'  held  for  trial.     And 
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tbough  a  prisoner  has  been  arrested  a  court,  that  term  is  not  to  be  counted 

and  comnutted  to  jail,  or  gives  bail  to  as  one  of  the  three  terms  aforesaid  : 

appear  and  does  appear,  or  is  brought  Sanda  v.  Comm&TWoeaUh,  20  Grattan, 

into  court,  on  the  first  day  of  a  term  of  800. 


[18«  Cox*8  Criminal  Cases,  28.] 

CENTRAL  CRIMINAL  COURT. 

August  19,  1867. 

(Before  Mr.  Justice  Shoe.) 

*Keg.  V.  Sinclair.         .  [28 

InJUdinff  actual  bodily  harm — CoiUoffums  diaease — Assavli, 

B.,  knowing  that  he  had  the  gonorrhoea,  had  connection  with  a  girl  without  in- 
forming her  of  the  fcict,  by  means  of  which  the  disease  was  communicated  to  her. 

An  indictment  for  inflicting  actual  bodily  harm  will  be  sustained  by  this  evidence^ 
affirming  the  decision  of  Willes,  J.,  in  Jieff.  v.  Bermett,  4  Fos.  <&  Fin.  1106. 

The  prosecutrix  in  this  case  was  a  girl  just  above  twelve 
years  oi  age.  The  assault  in  question  took  place  on  Sun- 
day, the  7th  day  of  July.  She  stated  that  she  resisted  the 
prisoner's  endeavors,  but  she  did  not  scream,  or  pry,  and 
made  no  complaint  until  the  Thursday  following,  and  on 
Tuesday  had  denied  to  her  mother  that  any  person  had 
meddled  with  her,  although  she  was  then  suffering  from  a 
discharge  from  her  private  parts.  She  was  proved  to  be 
now  suffering  severely  from  gonorrhoea,  and  the  prisoner 
was  suffering  from  the  same  disease.  It  was  admitted  by 
the  prosecution  that  there  was  no  evidence  of  such  resistance 
on  tne  part  of  the  girl  as  to  justify  a  conviction  for  rape.    But 

Sleighj  for  the  prosecution,  contended,  that,  although  the 
prosecutrix  may  have  consented  to  the  connection,  she  was 
Ignorant  that  a  contagious  disease  was  being  communicated, 
and  if  this  was  done  by  the  prisoner  knowing  that  he  had 
such  a.disease,  and  that  it  would  probably  be  communicated, 
and  he  did  not  inform  the  girl  of  the  consequences,  her  con- 
sent, being  procured  by  a  fraud,  was  no  consent  at  all,  and 
that  therefore  he  was  guilty  of  an  assault,  and  of  doing  to 
her  grievous  bodily  harm  within  the  second  count  of  the  in- 
dictment, and  he  cited  the  case  of  JReg,  v.  Bennett^  (4  Pos. 
&  Fin.  1105),  decided  by  Mr.  Justice  Willes  at  Taunton  in 
1865,  where  the  prisoner  had  slept  with  his  niece  with  her 
consent  and  communicated  to  ter  a  syphilitic  disorder. 
Mr.  Justice*  Willes  in  that  case  said,  *' Although  the  girl 
may  have  consented  to  sleep,  and  therefore  to  have  con-- 
nection,  with  her  uncle,  yet  if  she  did  not  consent  to  the 
aggravated  *circumstances,  i.  e.,  to  connection  with  a  dis-  [29 
11  Eng.  Rep.  49 
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eased  man,  and  a  fraud  was  committed  on  her,  the  prisoner's 
act  would  be  aja  assault  by  reason  of  such  fraud.  An  as- 
sault is  within  the  rule  that  fraud  vitiates  consent,  and 
therefore  if  the  prisoner,  knowing  that  he  had  a  foul  disease, 
induced  his  niece  to  sleep  with  him,  intending  to  possess 
her,  and  infected  her,  she  being  ignorant  of  his  condition, 
any  consent  which  she  may  have  given  would  be  vitiated, 
and  the  prisoner  would  be  guilty  of  an  indecent  assault." 

Mr.  Justice  Shee  to  the  jury :  If  you  should  be  of  opinion 
that  there  was  consent,  or  such  absence  of  resistance  as 
would  reasonably  imply  consent,  there  is  no  assault,  the 
essence  of  which  is  violence  inflicted  against  the  will  of  the 
party  assaulted.  But  then  in  this  case  tnere  arises  a  further 
question.  The  prisoner  communicated  to  the  girl  a  con- 
tagious disorder.  If  he  knew  that  he  had  such  a  disease, 
and  that  the  probable  consequence  would  be  its  communi- 
cation to  the  girl,  and  she  in  ignorance  of  it  consented  to 
the  connection,  and  you  are  satisfied  that  she  would  not 
have  consented  if  she  had  known  the  fact,  then  her  consent 
is  vitiated  b^  the  deceit  practiced  upon  her,  and  the  prisoner 
would  be  guilty  of  an  assault,  and  if  he  thus  communicated 
the  disease,  of  inflicting  upon  her  actual  bodily  harm  within 
the  first  count  of  the  indictment.  The  case  cited  by  Mr. 
Sleigh  as  decided  by  my  Brother  Willes  is  quite  in  point, 
and  I  agree  entirely  with  his  view  of  it. 

Ouilty  of  inflicting  actual  bodily  harm — 
Twelve  months  imprisomnenL 


CASES 


DETERMINED   BT  THE 

COURT  OF  PROBATE 

AND  BT  THE   COURT  FOR 

DIVORCE  AND   MATRIMONIAL  CAUSES. 


[Law  Reports,  8  Probate  and  Divorce,  202.] 
July  21 ;  Aug.  24, 1874. 

*Brown  V.  Brown  and  Shelton.  [202 

PeHHon  for  DutoltUion  of  Marriage — Respondenfs  Prayer  for  Jttdidal  S^raHxm-^ 

Deed  of  Separation. 

The  husband  and  wife  lived  apart,  under  a  deed  of  separation,  in  which  a  trustee 
was  appointed,  a  sufficient  allowance  was  secured  to  the  wife,  and  she  had  the  cus- 
tody of  two  children  and  access  to  the  third.  Subsequently  the  husband  petRioned 
this  court  for  a  dissolution  of  marriage,  by  reason  of  his  wife's  adultery.  She  denied 
the  adultery,  pleaded  cruelty,  and  prayed  for  a  judicial  separation.  The  acts  of 
cruelty  alleged  all  took  place  previous  to  the  separation  of  the  parties.  The  jury 
found  that  the  respondent  had  not  been  guilty  of  adultery  and  that  the  petitioner  had 
been  guilty  of  cruelty. 

Hddj  that  the  respondent  was  entitled  to  a  decree  of  judicial  separation. 

In  this  case,  James  Samuel  Brown  petitioned  the  court 
for  a  dissolution  of  his  marriage  with  Mary  Ann  Brown,  by 
reason  of  her  adultery  with  William  Horace  Shelton.  The 
respondent  and  co-respondent  denied  the  adultery,  and  the 
respondent  pleaded  various  acts  of  cruelty  against  her  hus- 
band, the  last  of  which  was  alleged  to  have  taken  place  in 
May,  1872,  and  she  asked  for  a  judicial  separation.  The 
cause  was  heard  before  the  Judge  Ordinary  and  a  common 
jury,  on  the  24th,  25th,  and  26th  of  June  last,  when  the 
iury  found  that  the  respondent  and  co-respondent  had  not 
been  guilty  of  adultery,  and  that  the  petitioner  had  been 
guilty  of  cruelty.  In  June,  1872,  the  husband  had  entered 
into  an  agreement  with  his  wife  that  they  should  live  sepa- 
rate. A  deed  of  separation  was  executed,  a  trustee  ap- 
pointed, an  allowance  of  £175  per  annum  was  secured  to 
the  wife,  and  she  was  allowed  to  have  the  custody  of  her 
two  daughters,  with  access  to  her  son,  who  resided  with  his 
father. 
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July  21.  Currie  moved  for  a  decree  of  judicial  separa- 
tion on  behalf  of  the  respondent. 

Inderwickj  Q.C.,  for  the  petitioner,  opposed  the  motion: 
The  respondent  having  elected  to  live  separate  from  her  hus- 
band under  the  deed,  the  conditions  of  which  her  husband 
has  carried  out  up  to  the  present  time,  she  cannot  now  ask 
for  a  judicial  separation  for  misconduct  arising  before  the 
203]  deed  was  executed.  *He  referred  to  Matthews  v.  Mat- 
thews (*) ;  Hooper  v.  Hooper  (") ;  Buckinaster  v.  Buckmas- 
ter  (•) ;  Newsome  v.  Newsome  ('). 

Cur.  adv.  vult. 

Aug.  4.  The  Judge  Ordinary:  In  this  case  the  petitioner 
prayed  for  a  dissolution  of  marriage  on  the  ground  of  adul- 
tery of  the  respondent.  The  respondent  denied  the  adul- 
tery and  charged  the  petitioner  with  cruelty,  and  prayed  for 
a  judicial  separation  on. that  ground.  At  the  trial  the  jury 
found  that  tne  respondent  was  not  guilty  of  adultery  and 
that  the  petitioner  was  guilty  of  cruelty.  I  was  asked,  on 
behalf  of  the  petitioner,  not  to  grant  a  decree  of  judicial 
separation,  on  the  ground  that  the  petitioner  and  the  respon- 
dent were,  at  the  time  of  the  institution  of  the  suit,  living 
apart,  under  a  deed  of  separation,  the  terms  of  which  have 
always  been  complied  with  by  the  husband,  and  to  the  obli- 
gation of  which,  he  still  remains  liable.  I  have  several 
times  expressed  an  opinion  that  it  is  not  the  duty  of  the 
court  to  discourage  tne  settlement  of  matrimonial  differ- 
ences by  arrangement  between  the  parties  rather  than  by 
litigation.  It  is  always  for  the  benefit  of  the  children,  if 
there  be  any,  and  it  is  generally  to  the  advantage  of  the 
parties  themselves  that  publicity  should  not  be  given  to 
their  charges  and  countercharges  against  one  another.  A 
wife  who  has  reason  to  complain  of  her  husband's  conduct 
may  be  disposed  to  submit  to  very  disadvantageous  terms 
rather  than  injure  her  children's  prospects  and  run  the  risk 
of  injury  to  her  own  reputation  (as  in  this  case,  where 
charges  of  drunkenness  were  made  against  the  respondent), 
by  the  unavoidable  exposure  which  must  follow  if  she 
should  institute  a  suit  against  her  husband.  .  But  if  the  hus- 
band, by  bringing  an  unfounded  charge  against  the  wife, 
compels  her  to  make  known,  in  self-defence,  her  own 
grounds  of  complaint  against  him,  the  foundation  of  the 
settlement  between  them  is  removed,  and  the  consideration 

(1)  1  Sw.  <fe  Tr.  499 ;  29  L.  J.  (P.  M.  &        (»)  Law  Rep.,  1  P.  A  M.,  713. 
A.),  118.  (*)  Law  Rep.,  2  P.  A  M.,  306. 

(«)  1  Sw.  dk  Tr.   602 ;  29  L.  J.  (P.  M. 
A  A,),  69. 
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fails  upon  which  it  was  entered  into.  In  such  a  state  of 
things,  it  is  only  just  that  the  wife  should  be  remitted  to 
her  original  position,  and  should  be  allowed  to  claim  the 
fullest  redress  to  which  she  is  entitled.  Her  rights,  under  a 
decree  of  judicial  separation  pronounced  by  this  court, 
*are  larger  and  better  assured  than  those  that  are  [204 
gained  by  a  deed  of  separation,  and  being  driven  to  appeal 
to  the  law,  she  cannot  oe  restrained  from  claiming  all  that 
the  law  can  give  her.  This  is  not  the  occasion  to  consider 
what  may  be  the  effect  of  a  deed  of  separation  if  one  of  the 
parties  to  it  should,  without  fresh  circumstances  render- 
ing it  necessary,  institute  a  suit  for  judicial  separation,  or 
whether  it  is  of  any  force  in  answer  to  a  suit  for  restitution 
of  conjugal  rights.  The  decree  of  the  court  is,  that  the 
petition  of  the  husband  be  dismissed,  and  that  the  prayer 
of  the  wife  for  a  decree  of  judicial  separation  be  allowed 
with  costs. 

Attorneys  for  petitioner :  DvMeld  &  Bruty. 

Attorney  for  respondent :    W.  J.  Tasman. 

Attorneys  for  co-respondent :  CJwrley  &  Crawford. 


[Law  Reports,  3  Probate  and  Divorce,  804.] 
July  28;  Aug.  4,  1874. 

In  the  Goods  of  Farqtjharson  Tweedale. 

Moloffraph    Will — Testator  an   officer  in  actual  military    Service — Alterations — iV»- 

sumptions, 

W^ere  a  will  in  the  testator^a  handwriting  contains  material  alterations,  about  the 
making  of  which  no  information  can  be  obtfdned,  and  such  will  was  signed  by  the 
testator  whilst  as  a  soldier  he  was  employed  in  actual  military  service,  the  alterations 
will  be  presumed  to  have  been  made  during  the  continuance  of  such  military  service, 
and  will  be  included  in  the  probate. 

Farquharson  Tweedale,  formerly  an  officer  in  the  8th 
Regiment  Bengal  Cavalry,  died  on  the  18th  of  February, 
1873,  having  in  the  year  1853  been  found  by  inquisition  to 
have  been  a  lunatic  from  the  20th  of  November,  1848.  From 
the  year  1853  until  his  death  he  was  confined  in  a  private 
asylum,  Heigham  Hall,  Norwich.  In  the  year  1842  disturb- 
ances broke  out  in  the  district  of  Bundelcund,  in  India,  and 
a  military  field  force  was  actually  employed  for  the  pur- 
pose of  suppressing  them.  In  this  force  was  the  8th  Kegi- 
ment  Bengal  Cavalry,  and  the  deceased,  who  was  then  a 
captain  in  that  regiment,  accompanied  and  went  through  the 
campaign  with  it.  It  is  not  knowq  for  how  long  the  mili- 
tary operations  were  continued,  qt  when  the  special  field 
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force  was  disbanded,  but  it  was  some  time  after  the  month 
of  February,  1843.  On  the  24th  of  February,  1843,  at  the 
camD  at  Bundelcund,  the  deceased  wrote  and  sighed  a  tes- 
205]  tamentary  paper  by  which  he  gave  *the  residue  of  his 
property  to  his  brotner  Alexander  Tweedale,  and  appointed 
him  executor.  He  subsequently  altered  the  paper  by  in- 
serting the  name  of  his  brother,  William  Hutton  Tweedale, 
both  as  legatee  and  executor,  but  no  evidence  was  forth- 
coming at  what  time  he  made  such  alteration.  In  additioa 
to  his  two  brothers,  the  deceased  left  three  sisters,  his  next 
of  kin ;  two  of  them  are  lunatics,  and  Alexander  Tweedale 
the  committee  of  their  persons  and  propertjr.  The  third 
sister,  Mrs.  Lushington,  and  her  husband  received  notice  of 
the  intended  application  to  this  court,  but  declined  to  inter- 
fere in  any  way. 

July  28.  Dr.  Swdbey^  on  behalf  of  Alexander  Tweedale, 
moved  for  probate  of  the  will  of  the  24th  of  February, 
1843,  with  the  altemtion  therein.  The  deceased,  at  the  time 
he  wrote  and  signed  the  will,  was  in  actual  military  service, 
and  it  is  therefore  valid  although  unattested,  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  court  will  presume 
that  the  alterations  were  made  about  the  same  time  and  in- 
clude them  in  the  probate. 

Dr.  Deane^  Q.C.,  appeared  for  William  Hutton  Tweedale, 
and  consented  to  the  motion. 

The  case  of  PecTiell  v.  JenMnsonQ)  was  referred  to. 

Cur.  adv.  vult. 

Aug.  4.  Sir  J.  H annen  :  The  deceased,  an  officer  in  the 
8th  Regiment  Bengal  Cavalry,  was,  in  1853,  found  to  bb  of 
unsound  mind,  and  to  have  been  so  from  1848.  He  died  in 
a  lunatic  asylum  in  February,  1873.  He  executed  a  will  at 
Kurtapoor,  in  India,  dated  the  29th  of  August,  1846.  This 
will  is  attested  by  two  witnesses,  brother  officers  of  the  de- 
ceased, one  of  whom  states  that  he  is  unable  to  depose  with 
respect  to  the  state  of  mind  of  the  deceased  at  the  time  of 
the  execution  further  than  that  he  was  most  eccentric  whilst 
serving  at  Kurtapoor.  It  further  appears  that  in  Novem- 
ber, 1846,  the  deceased  was  found  to  be  laboring  under  men- 
tal aberration  to  an  extent  that  disqualified  him  from  taking 
charge  of  his  own  affairs.  The  will  itself  appears,  on  the 
face  of  it,  to  be  very  incoherent.  So  far  as  a  meaning  can 
be  attributed  to  it,  the  two  brothers  of  the  deceased  seem 
mainly  interested  uader  it,  and  they  do  not  propound  it,  but 
desire  that  it  should  be  treated  as  invalid.     Under  these  cir- 

0)  2  Curt.,  273. 
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cumstances  I  am  satisfied  that  the  *deceased  was  in-  [206 
Bane  at  the  time  when  the  will  was  executed.  The  will, 
however,  will  be  deposited  in  the  registry  in  order  that  any 
one  having  an  interest  under  it  may  propound  it  if  ho 
should  think  fit  to  do  so.  Amongst  the  papers  of  the  de- 
ceased was  found  a  will  dated  the  24th  of  February,  1843, 
entirely  in  the  handwriting  of  the  deceased  and  signed  by 
him.  There  is  no  reason  for  supposing  that  the  testator  was 
not  at  that  time  of  sound  mind.  This  will  is  not  attested, 
but  it  is  proved  to  have  been  made  whilst  the  deceased  was 
in  actual  military  service  on  an  expedition  which  was  em- 
ployed in  suppressing  disturbances  in  the  Bundelcund  dis- 
trict. By  this  will  the  deceased,  after  making  certain 
bequests,  leaves  the  residue  to  his  brothers  Alexander  and 
AVilliam.  The  latter  name,  however,  has  been  added  by 
the  testator  throughout  after  the  will  was  written,  but 
whether  before  or  alter  the  signature  does  not  appear.  Ap- 
j)lication  was  made  for  probate  of  this  will  with  the  altera- 
tion, the  addition  of  William  Tweedale' s  name.  I  entertain 
no  doubt  that  probate  of  the  will  must  be  allowed  under  1 
Vict.  c.  26,  8.  11,  as  that  of  a  soldier  in  actual  military  ser- 
vice, but  the  question  remains  whether  the  alterations  are  to 
be  presumed  to  have  been  also  made  whilst  the  deceased 
was  in  actual  military  service.  A  somewhat  similar  ques- 
tion has  arisen  in  reference  to  non-attested  alterations  in  a 
will  dated  before  the  Wills  Act  came  into  operation.  In 
the  Goods  of  Streaker  {^\  Sir  C.  Cresswell  held,  on  the  au- 
thority of  Pechell  V.  JenJcinson  (^\  and  In  the  Goods  of 
Pennington  ('),  that  the  presumption  is,  in  the  absence  of 
circumstances  from  which  the  contrary  may  be  inferred, 
that  the  alterations  were  made  before  the  act  came  into 
operation.  I  think  that  an  analogous  principle  is  applicable 
to  the  present  case,  and  that  it  is  to  be  presumed  that  the 
alterations  in  the  will  were  made  while  the  testator  was  still 
engaged  in  actual  military  service.  I  adopt  this  conclusion 
the  more  readily  as  Alexander  Tweedale,  the  only  person 
whose  interests  ase  affected  by  the  alteration,  assefnts  to  the 

?robate  of  the  will  with  the  addition  of  his  brother' s  name, 
'robate  will  be  granted  to  Alexander  Tweedale,  one  of  the 
ijxecutors  named  in  the  will. 

Proctors  for  A.  Tweedale  :  Tehhs  &  Sons. 
Proctors  for  W.  H.  Tweedale  :  Heales  &  Son. 

(»)  28  L.  J.  (P.  M.  A  A.),  60.  («)  Curt,  278. 

CO  1  No.  of  Ca.,  399. 
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As  to  nuncupative  wills  by  soldiers,  133  ;  Matter  of  HiU,  1  Robertson's  Ecc. 

see  4  Eng.  Rep. .  686,  note  ;  Batoles  v.  Rep. ,  276. 

Jackson,   1   Spinks,    294  ;   Herbert  v.  As  to  gifts  by  a  soldier,  see  4  Eng. 

Herbert,  Deane  &  Swabey,  10  ;  Matter  Rep.,  686,  note  :.  Smith  v.  Horsey,  38 

of  iSw»^'«  TTtW,  3  Pittsburgh  Rep.,  548;  Indiana,    451;   Shelden  v.  BiUton,    6 

Warren  v.  Handing,  2  Khode  Island,  Hun,  110. 


[Law  Reports,  8  Probate  and  Divorce,  207.] 
Aug.  4,  7,  1874. 

207]  *In  the  Goods  of  Hale. 

AdmimstratUm — Nominee  of  Parties  interested — 20  ct  21  VicL  e.  *I*I,  s.  78. 

The  will  of  the  deceased  having  been  set  aside  by  reason  of  an  informality  in  the 
execution,  the  widow  and  children  entered  into  an  arrangement  by  deed  to  carry  out 
the  intention  of  the  deceased  as  contained  in  such  will,  notwithstanding  its  informal- 
ity. The  court  refused  to  grant  administration  to  the  executors  named  in  the  will 
under  s.  73  of  the  Probate  Act,  as  the  nominees  of  the  parties  interested  in  an  intes- 
tacy, they  themselves  having  no  interest  in  the  property  of  the  deceased. 

Joseph  Eaton  Hale,  late  of  Somerton,  Suffolk,  gentle- 
man, died  on  the  16th  of  February,  1874.  He  left  a  will 
dated  the  14th  of  January,  1873 ;  but  such  will  was  on  the 
9th  of  June,  1874,  declared  invalid  in  this  court,  as  not  hav- 
ing been  duly  executed  according  to  the  provisions  of  the 
statute  1  Vict.  c.  26  (see  Phipps  v.  Hale  (') ).  In  March,  1874, 
the  widow  and  children  of  the  deceased,  the  only  persons 
entitled  to  his  property  in  case  of  an  intestacy,  executed  a 
deed  by  which  tlie^  agreed  that  all  the  trusts  of  the  will 
should  be  carried  into  effect,  as  if  it  had  been  admitted  to 

?robate,  and  they  nominated  the  Reverend  Edward  James 
'hippa  and  William  Bidd.ell,  the  executors'  named  in  the 
will,  to  take  administration  of  the  effects  of  the  deceased  on 
their  behalf.  It  appeared  from  the  affidavits  that  on  the 
14th  of  January,  1873,  after  the  execution  of  his  will  of  that 
date,  the  deceased,  with  the  assistance  of  his  daughter  Mary 
Ann  Prosser  Hale,  tore  up,  burned,  and  destroyed  an  earlier 
will,  dated  the  1st  of  September,  1870. 

Aug.  4;  Dr.  Deane^  Q.C.  {Searle  with  him),  moved  the 
court  to  grant  administration  to  Messrs.  Phipps  and  Biddell 
of  the  goods  of  the  deceased,  or  probate  of  the  draft  or  copy 
of  the  earlier  will,  dated  the  1st  of  September,  1870,  in  which 
also  they  were  named  executors.  Under  s.  73  of  the  Pro- 
bate Act,  the  court  has  a  power  to  appoint  a  person  to  bn 
administrator  of  the  estate  of  a  deceased  other  than  the  per- 
son who  according  to  the  practice  would  be  entitled  thereto,  if 
it  appear  to  be  convenient  or  necessary  to  do  so  by  reason  of 

{')  Ante,  p.  166. 
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the  insolvency  of  the  estate  of  the  deceased  or  *other  [208 
special  circumstances.  All  the  parties  have  a  full  knowl- 
edge of  their  rights  and  are  desirous  that  the  administra- 
tion should  be  granted  as  prayed.  [He  referred  to  Farrell 
V.  Brownhill  (*),  and  Teague  v.  Wharton  (').  ] 

Dr.  SpinJcs^  Q.C.  {Pritchard  with  him),  for  the  widow  and 
children,  supported  the  motion. 

Cur,  adv.  miU. 

August  7.  Sir  J.  Hannen  :  In  this  case  there  was  a  de- 
fective attestation  of  the  last  will  of  the  deceased.  The  first 
question  that  arises  is  as  to  an  earlier  will,  in  reference  to 
which  it  was  suggested  that  it  might  possibly  be  established 
on  the  ground  that  its  revocation  by  the  imperfectly  exe- 
cuted wul  was  a  dependent  relative  revocation,  and  the  last 
will  failing  the  earlier  one  might  be  established.  I  have 
come  to  the  conclusion  that  as  none  of  the  parties  iriterested 
under  the  earlier  will  desire  to  propound  it,  I  am  not  called 
upon  to  insist  upon  its  being  proved,  and  that  I  am  at  liberty 
to  deal  with  the  matter  on  the  evidence  now  before  me.  In 
this  state  of  things  I  am  prepared  to  treat  the  case  as  one  of 
intestacy.  That  being  so,  a  further  question  is  raised ;  I  am 
asked  to  grant  administration  not  to  the  widow  who  would 
be  entitled  to  it  in  the  ordinary  course,  but  to  certain  per- 
sons named  by  her  and  the  children  of  the  deceased  under 
the  power  conferred  on  the  court  by  s.  73  of  the  Probate  Act. 
Now  the  power  of  the  cojart  and  the  mode  in  which  its  dis- 
cretion snould  be  exercised  under  that  section  have  fre- 
quently been  under  the  consideration  of  my  predecessor,  and 
in  the  cases  referred  to  in  the  argument.  In  the  Ooods  of 
Richardson \^\  and  Teague  v.  WaarUmi^\  Lord  Penzance 
went  fully  into  the  matter,  and  it  must  be  taken  that  he  has 
defined  the  circumstances  under  which  the  court  will  act 
under  the  73d  section.  I  do  not  feel  myself  at  liberty  to  de- 
part from  the  principles  laid  down  in  those  cases.  Applying 
them  to  the  present  case,  it  must  be  taken  that  Lord  Pen- 
zance held  that  the  mere  fact  that  the  persons  who  would  be 
entitled  to  administration  desire  that  some  one  else  should 
be  appointed  administrator,  does  not  constitute  such  a  spe- 
cial sta,te  of  *circumstances  as  to  justify  a  grant  under  [209 
the  73d  section.  I  feel  bound  to  follow  the  decision  of  my 
predecessor.  In  one  case,  Lord  Penzance  indicated  the  proper 
course  to  be  pursued  under  the  circumstances :  In  the  Goods 
of  Bvllar  (*)    On  a  similar  application  he  said,  ''What  you 

(1)  8  Sw.  A  Tr.,  467;  33  L.  J.  (P.  M.        (3)  Law  Rep.,-2  P.  cfe  M.,  244. 
h  A.),  185.  O  22  L.  T.  (N.S.),  140. 

(«)  Law  Rep.,  2  P.  A  M.,  860. 

11  Eng.  Rj5P.  50 
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^ ^^     _ _  *  -  Tl 

ask  is  contrary  to  the  practice,  \>ut  there  is  no  objection  to 
your  clients  taking  the  grant  and  then  appointing  a  nominee 
to  be  their  attorney."  That  is  the  course  to  be  pursued  in 
the  present  case.  The  grant  of  administration  will  be  made 
to  the  widow,  and  if  she  desires,  as  it  is  natural  that  she 
should,  that  these  gentlemen  who  were  appointed  executors 
by  her  husband  should  act  for  her  to  carry  out  the  arrange- 
ment which  has  been  entered  into,  she  can  do  so  by  a  power 
of  attorney  authorizing  them  to  act  for  her.  She  will  have 
leave  to  withdraw  her  renunciation  if  she  pleases,  and  to 
take  the  grant. 

Attorneys  for  applicants :  Walter,  Moojen  &  Son. 

Attorney  for  the  widow  and  children :  Thomas  Harwood. 

The  testator  may  by  his  will  author-  meaning  of  this  instrtiment,  I  direct 

ize  his  execntor  to  nominate  some  third  that  the  distribution  of  my  estate  shall 

person  to  act  with  him  as  co-executor,  be  made  to  such  persons  and  associa- 

and  when  so  nominated  and  appointed  tions  as  my  executors  shall  determine 

by  the  surrogate,  such  third  person  is  to  be  my  intended  legatees  and  devisees, 

a  legal  executor  :  Matter  of  Alexander's  and  their  construction  of  my  will  shall 

WiUf  16  Abbott's  Prac.  Rep.,  N.  S.,  0,  be  valid  and  binding  upon  all  parties 

reversed  by  Supreme  Court,  5  N.  Y.  interested."      Three    executors    were 

Supreme  Court  Rep.,  98,    2  Hun,  552,  named,  one  of  whom  was  interested  as 

upon  the  supposed  provision  of  the  a  legatee  and  another  was  a  near  rela- 

statutes  of  New  York  ;  but  the  judg-  tive  of  one  of  the  legatees.     Held,  1. 

ment  of  the  Supreme  Court  was  re-  That  the  provision  in  question  was  a 

versed  and  that  of  the  surrogate  af-  qualification  of  all  the  legacies  and  de- 

Brmed  by  the  Court  of  Appeals:  16  Abb.  vises,  which  the  testator  had  full  power 

Prac.,  N.  S.,  383.     (This  case  virtually  to  make.     2.  That  the  executors  had 

overrules  Matter  of  Bronso?i*8  Estate,  1  full  power  to  act  in  the  matter,  and 

Tucker's  Surr.  Rep.,  464.)    To  same  ef-  that*their  interest  and  relationship  did 

feet  State  v.  Rogers,  1  Houston  (Del.),  not  affect  their  power.     3.  That  if  their 

569 ;  Maiter  of  Gringan,  1  Hagg.  Ecc. ,  power  was  abused,  a  court  of  equity 

548  ;  Matter  of  Ryder ^  2  Swab.  &  Tr. ,  would  restrain  them.    4.  That  the  ex- 

127  ;  Jcvckson  v.  PatUet,  2  Robertson's  ecutor  interested  might  properly  de- 

Ecc. ,  344.  cline  to  act  upon  any  matter  affecting 

So  where    the   will    provided    that  his  interest :    Wait  v.  Huntington,  40 

"Should  any  question  arise  as  to  the  Conn.,  9. 
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[Law  Reports,  4  Admiralty  and  Ecclesiastical,  226.] 

May  16,  1874. 

♦The  American  and  The  Syria.    (6795,  6799,  6800. )(')  [226 

Dcanage — Ship  in  Tow  of  Steam  Vessel — Ihtty  to  keep  out  of  Way  of  Sailing  Vessel — 
Jiegulations  for  preventing  Collisions  at  Sea,  Articles  16,  19,  20 — Vessel  towed  liable 
for  Negligence  of  the  towing  VesseL 

The  steamship  A.  found  at  a  foreign  port  the  S.,  a  screw  steamship,  totally  disabled 
in  her  machinery.  Both  vessels  belonged  to  the  same  owners,  and  the  Ai  took  the  S. 
in  tow  and  towed  her  into  the  English  Channel.  Both  vessels  were  upwards  of  1,000 
tons  net  register,  and  owing  to  the  disabled  condition  of  the  S.  the  towage  was  of  a 
difficalt  character.  Whilst  the  A.  was  proceeding  with  the  S.  in  tow  in  the  English 
Channel  at  night  a  collision  occurred  between  the  A.  and  a  sailing  ship  close  hauled 
on  the  starboard  tack.  The  damage  done  by  the  A.  caused  the  sailing  ship  to  sink, 
but  before  she  .sank,  the  S.  ranged  up  alongside  of  her  and  came  into  contact  with 
herf  The  sailing  vessel  had  seen  on  her  starboard  bow  a  light  at  tlie  mast-head  of 
the  A.  three  or  four  miles  off  and  had  kept  her  course.  Those  on.  board  the  A. 
had  seen  the  green  light  of  the  sailing  ship  about  three  quarters  of  a  mile  off  and 
about  four  points  on  the  port  bow  of  the  A.,  and  this  was  the  first  they  had  seen  of 
the  sailing  ship:  on  this  light  being  seen,  or  shortly  after,  the  helm  of  the  A.  was 
put  hard  a-port.  It  was  found  as  a  fact  that  the  A.  had  not  a  proper  look-out,  and 
that  the  A.,  if  she  had  adopted  proper  measures  in  time,  might  have  avoided  the 
collision : 

Held,  that  it  was  the  duty  of  the  A.  to  keep  out  of  the  way  of  the  sailing  ship,  and 
that  she  was  to  blame  for  the  collision  : 

Hdd  also,  that  the  vessels  A.  and  U.  must  be  considered  as  both  liable  to  be  con- 
demned in  damages  occasioned  by  the  collision. 

This  was  a  consolidated  cause  of  damage  instituted  on  be- 
half of  the  owners  of  the  late  ship  Aracan,  and  of  her  master 
and  crew,  against  the  steamship  American,  and  against  the 
steamship  or  vessel  Syria,  and  against  the  Union  Steamship 
Company,  Limited,  of  Southampton,  the  owners  of  the  said 
steamships  American  and  Syria,  the  defendants  in  this 
cause  intervening. 

(1)  Modified  ante,  p.  70. 
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The  following  were  the  material  allegations  in  the  petition  : 

1.  Between  10  p.m.  and  11  p.m.  on  the  8th  of  March,  1874, 
the  ship  Aracan,  of  788  tons  register,  manned  by  a  crew  of 
twenty-four  hands  all  told,  whilst  on  a  voyage  from  London 
to  Hong-Kong  with  a  general  cargo,  was  in  the  English 
Channel  off  Portland. 

2.  The  wind  at  such  time  was  abont  west-south-west,  a  mod- 
erate breeze,  the  tide  was  about  two  hours  flood,  and  of  ^  the 
227]  force  *of  about  a  knot  or  a  knot  and  a  half  per  hour, 
and  the  weather  was  fine,  and  there  was  moonlight,  and  the 
Aracan  was  close  hauled  by  the  wind  on  the  starboard  tack, 
and  sailing  at  the  rate  of  about  five  or  six  knots  per  hour, 
and  heading  about  south.  Her  proper  regulation  side- lights 
were  duly  exhibited  and  burning  brightly,  and  a  good  look- 
out was  being  kept. 

3.  At  such  time  a  bright  light,  which  proved  to  be  a  mast- 
head light  of  the  above-named  steam  vessel  American,  was 
seen  at  the  distance  of  several  miles  from  the  Aracan,  and 
bearing  about  four  or  five  points  on  her  starboard  bow,  and 
some  time  afterwards  the  red  light  of  the  American  and  the 
red  light  of  the  above-named  steam  vessel  Syria,  which 
proved  to  be  in  tow  of  the  American,  were  also  seen.  The 
Aracan  was  kept  close  hauled  by  the  wind  on  the  starboard 
tack,  in  the  expectation  that  the  American  and  Syria  would 
take  proper  measures  for  keeping  out  of  the  way  of  the 
Aracan,  but,  instead  of  so  doing,  the  American,  with  the 
Syria  in  tow,  came  on  and  caused  immediate  danger  of  col- 
lision ;  and  although  the  helm  of  the  Aracan  was  put  hard 
a -port,  the  American  with  her  port  side  came  into  collision 
with  the  gtem  and  "Dort  bow  of^  the  Aracan,  and  slewed  the 
Aracan  round  with  ner  head  towards  the  eastward,  and  the 
Syria  struck  the  Aracan  on  her  port  side,  and  so  much 
damage  was  done  to  the  Aracan  that  she  foundered  with  her 
cargo  and  certain  private  effects  of  her  master  and  crew. 
Her  master  and  crew  were  saved  by  getting  on  board  the 
Syria. 

4.  The  said  collisions  and  the  losses  of  the  plaintiffs  con- 
sequent thereon  were  occasioned  by  the  negligent  and  im- 
proper navigation  of  the  American  and  Syria,  or  by  the 
negligent  and  improper  navigation  of  the  American. 

/).  The  said  collisions  were  not  in  any  way  occasioned  by 

any  negligence  on  the  part  of  those  on  board  the  Aracan. 

The  answer  of  the  defendants  was  in  substance  as  follows : 

1.  Shortly  before  10.20  p.m.  of  the  8th  of  March,  1874,  the 

screw  steamship  American,  of  1,356  tons  net  register  tonnage, 

propelled  by  engines  of  320-horse  power  and  navigated  by 
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Edward  George  Baynton,  her  master,  and  a  crew  of  sixty- 
eight  hands  was  in  the  English  Chanijel,  off  Portland,  which 
bore  Tiorth  by  west,  and  was  distant  about  sixteen  miles, 
proceeding  on  *a  voyage  from  the  Cape  of  Good  Hope  [228 
to  Southampton,  laden  with  a  general  cargo  of  merbnandise, 
and  having  m  tow  the  screw  steamship  Syria,  of  the  burthen 
of  1,959  tons  gross  register,  which  was  disabled  in  her  ma- 
chinery. 

21  The  wind  at  this  time  was  about  west,  the  weather  was 
fine,  but  dark,  and  there  was  a  light  haze  on  the  water. 
The  tide  was  flood,  of  the  force  of  between  one  and  two 
knots  an  hour,  and  the  American  was  proceeding  under 
steam  only,  steering  east  by  north  half  north,  and  making 
about  five  knots  an  hour,  with  the  admiralty  regulation 
lights,  to  wit,  two  bright  white  masthead-lights,  placed  ver- 
tically, about  nine  feet  apart,  upon  the  fore  topgallant  stay 
(to  indicate  that  she  was  towing  another  vessel),  a  green 
light  on  the  starboard  side,  and  a  red  light  on  the  port  side, 
all  of  which  were  duly  exhibited,  and  burning  well  and 
brightly.  The  Syria  also  had  a  green  light  on  her  starboard 
side,  and  a  red  light  on  her  port  side,  both  also  duly  exhib- 
ited, and  burning  well  and  brightly.  A  good  look-out  was 
being  kept  on  board  both  the  above-named  vessels. 

3.  In  these  circumstances,  and  whilst  the  American  was 
thus  proceeding,  the  green  starboard  light  of  a  vessel  (which 
afterwards  proved  to  be  the  Aracan)  was  seen  bearing  about 
four  and  a  naif  points  on  the  port  bow  of  the  American,  and 
at  the  distance  of  about  three-quarters  of  a  mile  off.  The 
helm  of  the  American  was  then  ported  and  put  hard  a-port, 
but  the  American,  having  the  Syria  in  tow,  only  a  sliglit 
alteration  could  be  made  m  her  course. 

4.  The  Aracan  was  on  the  starboard  tack,  and  as  she  ap- 
proached the  American,  she  improperly  deviated  from  her 
course,  and  ran  into  and  struck  her  upon  the  port  side,  just 
before  the  m^in  rigging,  and  did  her  considerable  damage. 
The  Aracan  then  fell  to  starboard  of  the  American,  and  the 
Syria  ranged  a-head,  and  shortly  afterwards  the  Aracan, 
with  her  port  side,  came  into  contact  with  the  stern  of  the 
Syria. 

5.  The  master  and  crew  of  the  Aracan,  were,  by  means  of 
the  boats  of  the  Syria,  safely  got  on  board  the  latter  vessel, 
and  conveyed  to  Southampton. 

6.  The  Aracan,  whilst  approaching  the  American,  before 
the  collision,  improperly  starboarded  her  he^m. 

*7.  The  Aracan,  prior  to  the  occurrence  of  the  said  [229 
collision,  did  not  duly  and  properly  port  her  helm. 


398  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.  R. 

1876  The  American  and  The  Syria. 

8.  The  said  collision,  and  the  losses  and  damages  conse- 
quent thereupon,  were  caused  by  the  negligence  oi  those  on 
board  the  Aracan,  and  by  their  improper  navigation  of  that 
vessel. 

9.  No  blame  in  regard  to  the  said  collision  is  attributable 
to  those  in  charge  of  the  American  or  Syria,  and  th6  said 
collisions  are,  so  far  as  they  are  concerned,  .the  result  of  in- 
evitable accident. 

10.  Save  as  herein  appeara,  the  defendants  deny  the  truth 
of  the  statements  contained  in  the  plaintiffs'  petition. 

On  the  15th,  16th,  17th  and  18th  of  April  the  cause  was 
heard.  Evidence  was  given  on  behalf  of  the  defendants, 
from  which  it  ajjpeared  that  the  American,  on  her  way 
home  from  a  foreign  voyage,  called  at  Ascension  Island, 
where  she  found  the  Syria  totally  disabled  in  her  machinery. 
The  Syria  was  a  screw  steam  vessel  of  1,495  tons  net  register. 
The  American  took  the  Syria  in  tow  at  Ascension  to  bring 
her  home  to  England,  and  proceeded  with  her  until  the 
time  of  the  happening  of  the  collision  in  question.  Owing 
to  the  great  length  and  weight  of  both  ships,  and  the  diffi- 
culty of  steering  on  board  the  Syria,  the  service  was  of  a  diffi- 
cult character.  The  ships  were  connected  by  four  chains  and 
hawsers,  with  a  long  scope  intervening,  and  the  Length  oc- 
cupied from  the  bows  of  the  American  to  the  stern  of  the 
Syria  was  nearly  a  quarter  of  a  i^le. 

The  substance  of  the  rest  of  the  evidence  sufficiently  ap- 
pears from  the  judgment. 

BvM,  Q.C.,  and  B.  C.  ClarksoUy  for  the  plaintiffs,  con- 
tended that  it  was  the  duty  of  the  American  and  Syria  to 
keep  clear  of  the  Aracan:  The  Warrior {^) ;  The  Cleadon{^)\ 
The  Arthur  Oordon  ('). 

Milward^  Q.C.,  and  O.  Bruce^  for  the  defendants  :  Under 
ordinary  circumstances  it  may  be  the  duty  of  a  steamship 
having  a  vessel  in  tow  to  keep  out  of  the  way  of  a  sailing 
ship,  but  in  the  present  case  the  Syria  was  disabled  in  her 
machinery,  and  it  was  not  possible  for  the  two  steamships 
to  keep  out  of  the  way  of  the  Aracan.  The  present  case 
230]  lalls  within  Art.  19  of  the  *"  Regulations  for  Prevent- 
ing Collisions  at  Sea,"  which  provides  that  due  regard  must 
be  had  to  any  special  circumstances  which  may  exist  in  any 
particular  case,  and  Article  15  therefore  cannot  be  strictly 
enforced.  The  American  carried  towing  lights  to  indicate 
that  she  had  a  vessel  in  tow.  At  the  time  The  ArtJiur  Gor- 
don {)  was  decided  there  were  no  provisions  in  force  with 

Q)  Law  Rep.,  8  A.  4  E.,  553.  (»)  12  Moo.  P.  C,  92, 

(»)  Lush.  270. 
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reference  to  towing  lights :  Huntley  v.  Palmer  (*).  Article 
20  of  the  "Regulations  for  Preventing  Collisions  at  Sea" 
made  it  obligatory  upon  the  sailing  ship  to  keep  out  of  the 
way. 

Sir  Robert  Phillimore  :  This  is  an  important  case  of 
collision  between  two,  if  not  three  vessels,  that  is  to  say,  be- 
tween the  ship  Aracan,  of  788  tons  register,  which  came 
into  collision  with  the  screw  steamship  American,  which 
screw  steamship  was  towing  a  disabled  screw  steamship 
called  the  Syria,  and  the  action  is  brought  in  this  court  by 
the  Aracan  against  both  vessels. 

The  collision  took  place  between  10  and  11  o'clock  at 
night  on  the  8th  of  March  in  this  year,  off  Portland,  in  the 
English  Channel,  and  the  direction  of  the  wind  is  variousljr 
stated  from  W.  to  W.  S.  W.  All  the  vessels  carried  their 
proper  lights,  the  American  carrying  two  masthead  lights, 
according  to  the  rule,  which  prescribes  that  a  vessel  towing 
another  shall  carry  such  lights. 

The  parts  of  the  vessels  which  came  into  contact  were  the 
port  side  of  the  American  and  the  stem  and  port  bow  of  the 
Aracan  and  the  port  side  of  the  Aracan  ana  the  starboard 
side  of  the  Syria,  according  to  the  statement  on  behalf  of  the 
Aracan.  According  to  the  statement  on  behalf  of  the  Ameri- 
can, the  bowsprit  of  the  Aracan  came  into  contact  with  the 
engine-room  sikylight  of  tlie  American,  and  then  the  stem  of 
the  Aracan  struck  the  American  on  the  port  side  just  before 
the  main  rigging,  and  no  doubt  that  is  the  place  where  the 
main  blow  was  struck ;  the  port  side  of  the  Aracan  after- 
wards came  into  contact  with  the  stern  of  the  Syria. 

Now  the  Aracan  was  close  hauled  on  the  starboard  tack, 
and  she  says  that  she  saw  the  American  four  or  five  points 
on  her  ^starboard  bow,  that  is  to  say,  she  saw  first  of  [231 
all  a  masthead  light,  one  only,  that  of  the  American  four  or 
five  miles  off,  if  not  more,  and  four  or  five  points  on  her 
starboard  bow,  and  afterwards  she  saw  two  red  lights,  that 
of  the  American,  the  towing  vessel,  and  that  of  the  Syria, 
the  towed  vessel.  She  says  that,  in  expectation  that  the 
American  and  Syria  would  take  the  proper  course  in  keep- 
ing out  of  her  way,  she,  the  Aracan,  executed  no  manoeuvre 
at  all  until  just  before  the  collision,  when  she  put  her  helm 
hard  a-port  in  order  to  avoid  the  violence  of  the  blow. 
Within  a  short  time  after  the  collision,  forty  minutes,  I 
think,  according  to  the  evidence,  she  foundered  with  her 
cargo. 

The  American' s  narrative  is,  that  she  being  a  very  large 

(>)  MitcbeU*8  Mar.  Reg.,  1871,  p.  146. 
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steam  vessel  of  nearly,  I  think,  1,400  tons  net  register,  and 
the  other,  the  Syria,  being:  nearly  2,000  tons  gross  register, 
had  towed  the  ovria,  which  was  entirely  disabled  owing  to 
an  accident  whicn  had  happened  to  her  screw,  all  the  way 
from  Ascension  Island,  that  the  towing  was  a  work  of  con- 
siderable difficulty  and  anxiety,  owing  to  the  Syria  being 
perfectly  unmanageable,  or  at  least  answering  her  helm  with 
very  great  difficulty.     The  American  says  that  she  saw  the 

freen  light  of  th^  Aracan  about  four  and  a  half  points  on 
er  port  boVr,  and  at  the  distance  of  three-quarters  of  a 
mile,  and  she  ascribes  the  collision  to  two  causes — first  of 
all,  that  the  Aracan  improperly  starboarded  her  helm  and 
so  caused  the  collision :  ana  secondly,  that  the  Aracan  did 
not,  prior  to  the  collision,  duly  and  properly  port  her  helm, 
as  it  IS  suggested  it  was  her  duty  to  do. 

Now,  I  will  take  the  last*  objection  first,  because  it  carries 
a  g^uestion  of  law  which  has  undergone  some  discussion  in 
this  case.  The  question  is,  whether  a  steamer  in  tow  of 
another  is  or  is  not  subject  to  the  '*  Regulations  for  Pre- 
venting Collisions  at  Sea,"  which  were  passed  and  made 
binding  by  the  act  of  Parliament  in  1862.  Now,  the  1st 
article  defines  what  shall  be  considered  a  steamship,  and  it 
says  that  "  in  the  following  rules  'every  steamship  which  is 
under  sail  and  not  under  steam,  is  to  be  considered  a  sailing 
ship,  and  every  steamship  which  is  under  steam,  whether 
under  sail  or  not,  is  to  be  considered  a  ship  under  steam," 
and  the  4th  article,  it  is  observed,  provides  for  steamships 
towing  other  vessels,  and  says  that  "steamships. when  tow- 
232]  ing  other  ships  shall  carry  two  bright  *white  mast- 
head lights  vertically  in  addition  to  their  side  lights,  so  as 
to  distinguish  them  from  other  steamships.  Eacn  of  these 
masthead  lights  shall  be  of  the  same  construction  and  char- 
acter as  the  masthead  lights  which  other  steamships  are  re- 
quired to  carry."  Therefore,  a  steam  vessel  towing  another 
was  in  the  contemplation  of  those  who  drew  up  these  rules, 
and  the  15th  article  says :  '*  If  two  ships,  one  of  which  is  a 
sailing  ship  and  the  other  a  steamship,  are  proceeding  in 
such  directions  as  to  invqlve  risk  of  collision,  the  steamship 
shall  keep  out  of  the  way  of  the  sailing  ship."  The  19tn 
article  says  that  "in  obeying  and  construing  these  rules, 
due  regard  must  be  had  to  all  dangers  of  navigation :  and 
due  regard  must  also  be  had  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  rendering  a  depart- 
ure from  the  above  rules  necessary  in  order  to  avoid  imme- 
diate danger."  And  the  next  article — the  20th — is,  "Nothing 
in   these  rules  shall  exonerate   any  ship    or    the  owner, 
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or  master  or  crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep 
a  proper  look-out,  or  of  the  neglect  of  any  precaution 
which  may  be  required  by  the  ordinary  practice  of  seamen, 
or  by  the  special  circumstances  of  the  case." 

Now,  first  of  all,  I  am  clearly  of  opinion  that  the  effect 
of  these  rules  is  to  place  a  steamship  towing  another  vessel 
in  the  same  category,  speaking  generally,  as  other  steam- 
ships, that  is  to  say,  that  the  fact  of  her  towing  another 
vessel  does  not  exempt  her  from  the  obligation  otherwise 
imposed  upon  her  by  these  rules^  That,  1  think,  was  in 
substance  my  decision  in  the  case  of  The  Warrior  (*)  which 
has  been  referred  to,  and  to  that  decision  I  adhere.  Indeed, 
the  learned  counsel  tor  the  American  in  this  case  did  not 
contend  that  the  mere  fact  of  a  steamship  bein^  in  the  act 
of  towing  another  exempted  her  from  the  obligation  of  these 
rules,  but  it  was  said  and  contended  with  great  force  that 
the  19th  and  20th  articles  taken  together  show  that  when 
there  were  special  circumstances  it  was  the  duty  of  the  ves- 
sel, which  otherwise  ought  to  keep  her  course,  to  execute  a 
proper  manoeuvre  herself,  and  it  was  contended,  as  a  mat- 
ter of  fact,  that  those  special  circumstances  existed  in  the 
present  case,  and  that  is  the  first  point  to  be  determined, 
whether  there  were  in  this  case  sucn  special  *circum-  [233 
stances  as  required  the  vessel  close  hauled  on  the  starboard 
tack  not  to  Jteep  her  course  but  to  execute  some  other 
manoeuvre. 

Now  I  have  conferred  with  the  Elder  Brethren  of  the 
Trinity  House  upon  this,  as  upon  the  other  points  of  the 
case,  and  speaking  now  of  the  time  when  these  vessels-were 
first  seen,  that  is  to  say,  when  the  American  was  seen  at  a 
distance  of  from  four  to  five  miles,  or  from  three  to  four 
miles  off  by  those  on  board  the  Aracan,  speaking  first  of  all 
of  that  state  of  things,  I  am  of  ©pinion  tnat  there  were  no 
special  circumstances  which  rendered  it  the  duty  of  the  Ara- 
can to  port  her  helm  or  to  starboard  her  helm,  but  that  it  was 
her  duty,  according  to  the  provisions  of  the  article,  to  keep 
her  course.  It  is  quite  true  that  she  must  be  taken  accord- 
ing to  the  evidence  to  have  been  aware  that  at  that  distance 
these  two  vessels  were  going  somewhere  in  the  direction  of 
E.N.E.,  while  she  was  going  in  the  direction  of  S.;  she  must 
be  taken  to  have  been  aware  of  that  fact,  and  that  the  one 
was  in  tow  of  the  other,  at  the  distance  which  I  have  men- 
tioned, of  from  three  to  four  miles ;  but  it  was,  in  the  judg- 
ment of  the  court,  not  incumbent  on  her  upon  that  ground 

(1)  Law  Rep.,  S  A.  (fe  E.,  558. 

11  Eng.  Rep.  61 
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to  do  otherwise  than  to  obey  the  rule  which  required  a  close 
hauled  starboard  tacked  .vessel  to  keep  her  course. 

That  g^uestion,  therefore,  which  really  remains  to  be  con- 
sidered in  this  case,  and  which  is  the  one  which  has  from 
the  first  appeared  to  me  of  principal  importance  is,  whether 
the  other  averments  or  objections  set  up  in  the  answer  of  the 
American  be  well  founded  in  fact,  or  not,  namely,  that  the 
Aracan  did  not  keep  her  course,  but  starboarded  ner  helm. 

Now  that  is  the  question  upon  which  the  evidence  is,  as 
we  would  expect  it  to  be,  extremely  conflicting,  though  I  do 
not  think  there  is  any  reasonable  doubt  upon  which  side 
when  carefully  examined,  the  evidence  preponderates.  There 
is  very  strong  and  positive  evidence  given  on  behalf  of  those 
who  were  on  board  the  Aracan  that  al^iost  at  the  very  time 
of  the  collision  her  sails  were  shaking,  and  that  she  had  con- 
tinued on  her  starboard  tack.  There  is  very  strong  evidence 
also  that  her  port  side  was  stove  in,  though  it  is  true  that 
the  Aracan  herself  having  unfortunately  perished,  the  court 
is  deprived  of  the  information  which  a  distinct  inspection 
of  the  vessel  would  otherwise  have  given  upon  this  point. 
On  the  other  side  it  is  contended  generally  that  it  was  the 
234]  "^starboard  side  that  was  stove  in  more  than  the  port 
side,  though  the  port  side  was  also  injured,  and  that  from 
the  first  to  the  last  the  evidence  produced  on  the  part  of  the 
American  is  to  the  effect  that  her  sails  were  "ramp  full,"  as 
the  expression  is,  and  that  in  fact  she  had  starboarded  ac- 
cording to  the  averments  in  the  answer,  and  thereby  pro- 
duced the  collision. 

Now  there  are  two  witnesses  in  this  case  on  whom,  in  this 
conflict  of  evidence,  the  court  thinks  it  is  justified  in  placing 
considerable  reliance.  There  were  two  invalided  soldiers  on 
board  the  American,  from  the  Ashantee  Coast,  who  were 
coming  home,  and  who  were  on  deck  at  the  time  of  this  col- 
lision ;  and  though  it  is  perfectly  true,  as  remarked  by  the 
counsel  for  the  American,  that  if  there  were  any  question 
of  navigation  or  nautical  practice  or  science,  their  opinion 
might  be  very  little  worth  having,  that  observation  does  not 
appear  to  me  to  have  much  weight  in  the  present  instance, 
when  the  question  is,  whether  they  did  or  did  not  see  the 
red  light  of  the  Aracan  before  the  collision.  If  they  did  see 
this  red  light  of  the  Aracan,  if  it  was  visible  to  those  on 
board  the  American  before  the  collision,  and  they  did  see  it, 
thefi  It  Avould  be  very  strong  evidence  to  show  that  the  story 
told  by  the  Aracan  was  true,  and  that  she  had  not  star- 
boarded her  helm  at  the  time  she  was  alleged  by  the  Ameri- 
can to  have  done  so.     And  the  court  has  considered  this 
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question  of  evidence  in  conference  with  the  Elder  Brethren, 
and  has  arrived  at  a  very  clear  conviction  that  there  is  no 
reason  whatever  to  distrust  the  statement  made  by  those  two 
soldiers.  They  gave  their  evidence  with  great  clearness  and 
great  precision,  and  apparently  have  no  interest  whatever  in 
the  result  of  this  case ;  and  they  appear  to  me,  as  indeed  thev 
did  also  to  the  Elder  Brethren,  to  be  the  witnesses  of  truth 
in  this  case.  I  have  therefore  arrived  at  the  conclusion  that 
the  evidence  preponderates  in  favor  of  the  averment  of  the 
Aracan,  that  this  collision  was  not  produced  by  her  star- 
boarding her  helm,  but  that  she  kept  her  course.  Now  I 
must  observe  also  that  the  American,  according  to  her  own 
statement,  only  saw  the  green  light  of  the  Aracan  at  a  dis- 
tance of  three-quarters  of  a  mile.  The  Aracan' s  green  light 
is  proved  to  have  been  one  of  the  best  quality,  and  the  night 
was  one  upon  which  it  would  be  probable  that  the  light 
would  be  seen  at  the  distance  *required  by  the  rules,  [235 
namely,  at  two  miles,  certainly  at  a  very  considerably  further 
distance  than  that  of  three-quarters  of  a  mile. 

I  therefore  anive  at  this  not  unimportant  conclusion,  that 
if  the  look-out  had  been  proper  the  green  light  of  the  Aracan 
would  have  been  seen  at  an  earlier  time,  and  it  would  have 
been  competent  to  the  American  to  have  executed  the  proper 
manoeuvre  for  getting  out  of  her  way ;  but,  more  than  that, 
even  at  the  time  when  the  green  lignt  is  said  to  have  beed 
seen  the  first  time,  namely,  at  three-quarters  of  a  mile  dis- 
tance, it  appears  to  me,  on  looking  at  the  evidence,  and  re- 
membering the  manner  in  which  it  was  given  by  the 
witnesses,  that  there  was  a  di?lay  between  the  report  of  the 
look-out  on  board  the  American  and  the  execution  of  any 
mancBuvre  on  the  part  of  those  who  had  command  of  the 
American  which  contributed  to  this  collision.  I  observe 
that  Smith,  who  was  stationed  forward  to  look  out,  says  he 
saw  a  ship's  light,  and  he  reported  a  light  on  the  port  bow, 
and  it  appears  there  was  no  answer  to  this  first  report, 
though,  as  he  says,  very  soon  afterwards  he  sung  out  a 
second  time  "green  light  on  the  port  bow,"  and  was  an- 
swered "all  right."  1  think,  therefore,  that  not  only  was 
this  green  light  not  seen  in  proper  time,  and  thereby  the 
proper  manoeuvre  not  executed  in  proper  time,  but\even 
when  it  was  seen,  there  was  a  culpable  delay  between  the 
report  of  it  and  the  execution  of  a  proper  manoeuvre. 

if  ow,  the  Elder  Brethren  are  of  opinion,  and  this  is  a  point 
upon  which  they  are  more  competent  to  judge  than  1  am, 
that  the  proper  course  for  the  American  to  have  taken  would 
have  been  to  have  slackened  her  speed  and  starboarded  her 
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helm,  and  so  gone- under  the  stern  of  the  Aracan ;  and  they 
are  of  opinion  that  she  might  very  well  have  slackened  her 
speed,  going  five  knots,  that  there  was  no  difficulty  in  her 
being  still  under  control  if  she  had  slackened  her  speed,  and 
that  was  the  course  she  ought  to  have  pursued.  The  acci- 
dent, therefore,  was  certairuy  not  inevitaole,  and  might  have 
been  avoided  ii  the  American  had  taken  the  proper  steps  at 
the  proper  time. 

I  nave  also  considered  whether  there  were  any  special  cir- 
cumstances which  required  the  Aracan,  on  her  part,  to  exe- 
cute any  manoeuvre  whereby  this  collision  might  have  been 
avoided,  and  I  take  it  to  be  a  sound  principle  of  law,  which 
236]  cannot  be  too'*carefully  or  uniiormly  applied  to  cases 
of  this*  description,  that  the  vessel  which  is  ordered  by  the 
regulations  to  pursue  a  certain  course  has  a  right  to  presame 
up  to  the  last  moment  f  hat  the  other  vessel  will  do  her  duty, 
and  also  observe  the  regulations  ;  and  it  is  quite  clear  that  if 
the  American  had  done  her  duty  on  this  occasion  the  col- 
lision would  not  have  happened. 

I  do  not,  therefore,  think  it  necessary  to  inquire  whether, 
by  any  possibility,  something  done  on  the  part  of  the  Ara- 
can might  or  might  not  have  avoided  or  lessened  the  evil  of 
the  collision,  because  I  am  satisfied  that  up  to  the  last  mo- 
ment, in  this  caise,  she  had  a  right  to  presume  that  the  Amer- 
ican would  do  her  duty,  and  that  if  the  American  had  done 
her  duty  there  would  have  been  no  collision. 

Therefore  I  pronounce  the  American  alone  to  blame ;  I  do 
not  pronounce  the  Syria,  but  I  pronounce  the  American  to 
blame  for  the  collision. 

BvM^  Q.C.,  having  asked  the  court  to  condemn  both  the 

American  and  Syria  in  the  damages  pronounced  for,  the 
question  whether  both  the  vessels  were  liable  to  be  so  con- 
demned was  reserved  for  further  argument. 

May  6.  Butt^  Q.C.,  and  Clarkson  argued  that  the  Amer- 
ican having  been  engaged  in  the  service  of  the  Syria  at  the 
time  of  the  collision,  the  Syria  and  the  defendants,  as  her 
owners,  were  liable  to  the  plaintiffs  in  respect  of  the  collision, 
even  if  there  was  no  actual  negligence  on  the  part  of  those 
on  board  the  Syria  occasioning  or  contributing  to  the  collis- 
ion :  Moreton  v.  Hardern  (*). 

Milward^  Q.C.,  and  Bruce:  The  relations  existing  be- 
tween the  Syria  and  the  American  were  not  those  ordinarily 
existing  between  a  ship  and  a  tug  boat.  '  The  American  did 
not  act  under  the  control  of  the  Syria,  and  the  Syria  cannot 

(1)  4  B.  A  C,  228. 
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be.  held  liable  for  damage  occasioned  by  those  who  were  not 
acting  as  her  agents. 
Butt^  Q.C.,  in  reply. 

Cur.  adv.  vi/U. 

May  16.  Sir  Robert  Phillimore  :  In  this  case  I  hatre 
♦already  pronounced  the  steamship  American,  which  [237 
was  towing  a  disabled  steamship,  the  Syria,  to  blame  for 
a  collision  with  the  Aracan.  The  question  whether  the 
Syria,  the  towed  vessel,  was  also  to  j^lame  stood  over  for 
consideration. 

The  exact  point  has,  I  "think,  not  yet  been  decided,  but 
the  principle  that  two  vessels  in  the  relative  positions  of  the 
American  and  the  Syria  constitute  in  intendment  of  law,  at 
least  so  far  as  cases  of  collision  are  concerned,  one  vessel 
has  been  decided,  and  upon  reflection  I  think  this  principle 
carries  me  a  great  way  to  the  conclusion  that  the  Syria  is 
^so  to  blame. 

I  should  observe  also  that  both  the  American  and  the 
Syria  belonged  to  the  same  owners,  and  that  both  vessels 
came  into  collision  with  the  Aracan,  although  the  damage 
inflicted  by  the  Syria  was  extremely  trifling.  In  the  case 
of  The  Cteadon^  the  Privy  Council  said:  '^The  Cleadon 
being  in  tow  of  the  steam  tug,  it  is  admitted  in  the  case  that 
she  and  the  tug  must  be  considered  to  be  one  vessel,  the 
motive  power  being  in  the  tug,  the  governing  power  in 
the  vessel  that' was  towed."  (*)  In  the  subsequent  case  of 
The  Arthur  Gordon  (')  this  judgment  was  referred  to,  and 
it  was  said :  "  Their  Lordships  neiver  intended  to  lay  down 
in  the  case  of  The  Cleadon  that  a  steam  tug  in  charge  of  a 
ship  must  be  considered  as  a  free  steamer,"  but  the  propo- 
sition as  to  the  towing  and  towed  vessels  forming  one  vessel 
in  a  case  of  maritime  tort  does  not  appear  to  have  been 
questioned. 

The  decision  in  the  present  case  is,  I  am  aware,  of  great 
coitsequence  to  the  parties,  inasmuch  as  it  is  probable  (aa» 
I  am  informed)  that  the  defendants,  as  owners  of  the 
American  alone,  under  the  exemption  of  limited  liability, 
will  not  be  obliged  to  pay  the  full  amount  of  the  damage 
inflicted  upon  the  Aracan,  and  of  course  their  additional  lia- 
bility as  owners  of  the  Syria  will  make  a  great  difference  in 
this  respect. 

It  appeared  to  me  at  flrst  sight  that  the  fact  that  the  tow- 
ing vessel  was  a  salvor  and  not  a  hired  tug  might  make  a 
difference  in  the  application  of  the  law,  inasmuch  as  it  might 

Q)  12  Moo.  P.  C,  92.  O  Lush.,  270. 


406  ADMIRALTY  AND  ECCLESIASTICAL  COURTS.  [L.  R. 

• ___^ ^_^.^__^^^_ 

1874  The  C.  S.  Butler. 

be  contended  that  the  governing  power  was  not  in  the  towed 
but  in  the  towing  vessel ;  but  upon  reflection  I  think  this 
distinction  cannot  affect  the  case. 

238]  *  Whether  the  governing  power  be  in  the  towed  ves- 
sel, as  according  to  the  judgment  just  referred  to  it  would 
usually  be,,  or  whether  it  be  in  the  vessel  which  was  by  tow- 
ing performing  an  act  of  salvage — in  either  case,  I  think  the 
two  vessels  must  be  considered  as  one.  I  must  therefore 
pronounce  the  Syria  also  to  blame  for  this  collision. 

Solicitors  for  plainfiiBfs :  Pritchqrd  <fe  Sons, 
Solicitor  for  defendants :  Cooper. 


[Law  Reports,  4  Admiralty  and  Ecclesiaeticalj  238.]  ' 

Aug.  6,  1874. 

The  C.  S.  Butler.     (6869). 

Daanagt — Appeal  from  County  Court — Admission  of  Evidence — **  Regulations  for  pre- 
venting Coilmons  at  Sea*" — Biver  LigJUer  not  bound  to  carry  Lighta — 7%e  County 
Courts  Admiralty  Jurisdiction  Act,  1868  (81  <£r  32  Viet  c.  71),  s.  26. 

A  lighter  of  sixty  tons  burthen  was  proceeding  under  sail  in  the  river  Thames, 
aboye  Gravesend,  at  night  without  any  light  being  exhibited  on  board  her,  and  came 
into  collision  with  a  steam  vessel.  In  a  suit  instituted  on  behalf  of  the  owners  of  the 
lighter  to  recover  in  respect  of  the  damage  done  to  the  lighter  by  reason  of  the  col- 
lision, it  was  proved  that  the  lighter  was  ordinarily  employed  in  the  river,  and  was 
not  a  sea-goin^  vessel : 

Held,  that  the  "  Regulations  for  Preventing  Collisions  at  Sea''  did  not  impose  upon 
the  lighter  any  obligation  to  carry  any  light,  and  tliat  the  lighter  was  not  to  blame 
for  having  no  light. 

This  was  a  cause  of  damage  instituted  in  the  City  of 
Lon(Jon  Court  on  behalf  of  the  Corporation  of  Trinity 
House  against  the  owners  of  the  screw  steamship  C.  S, 
Butler,  lor  the  recover}^  of  damages  arising  out  oi  a  col- 
lision which  occurred  in  the  river  Thames  between  that 
steamer  and  a  ballast  lighter  owned  by  the  corporation  of 
Trinity  House. 

The  cause  was  heard  by  the  judge  of  the  City  of  London 
Couft,  assisted  by  two  nautical  assessors,  on  the  11th  of 
May,  when  witnesses  were  examined  ora-Ily  on  behalf  of  the 
plaintiffs  and  defendants,  but  no  notes  of  the  evidence  were 
taken.  The  judge  of  the  City  of  London  Court  dismissed 
the  suit  with  costs,  but  gave  no  reasons  for  his  decision. 
Against  this  decree  the  plaintiffs  appealed  to  the  High  Court 
239]  of  Admiralty.  The  proceeaings  *ih  the  City  of  Lon- 
don Court  were  duly  transmitted  to  the  registry  of  the  High 
Court  of  Admiralty,  but  these  proceedings  did  not  afford 
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any  information  concerning  the  evidence  given  at  the  hear- 
ing, or  the  grounds  of  the  judgment. 

July  16.  On  this  day  the  appeal  came  on  to  be  heard 
before  the  judge  of  the  High  Court  of  Admiralty. 

BvU^  Q.C.,  and  Dixon^  api)eared  on  behalf  of  the  appel- 
lants, and  proposed  to  examine  witnesses  before  the  judge 
in  court. 

E.  C.  CHarTcson^  on  behalf  of  the  respondents,  objected 
that  the  26th  section  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  allowing  an  appeal,  did  not  give  the 
Court  of  Admiralty  jurisdiction  to  rehear  the  cause.  Even 
if  the  court  had  power  to  rehear  the  cause,  it  ought  not  to 
do  so  in  a  case  where  the  appellants  have  neglected  to  fol- 
low the  course  pointed  out  by  the  32d  rule  of  the'  *'Q-eneral 
Orders  for  regulating  the  practice  and  procedure  of  the  ad- 
miralty jurisdiction  of  the  County  Courts,  1869." 

Sir  Robert  Phillimore  :  I  will  hear  evidence  on  the 
appeal,  but  I  mav  say  that  I  think  it  will  be  well  that  only 
those  witnesses  should  be  examined  who  were  examined  in 
the  court  below. 

A  witness  was  then  called  on  behalf  of  the  appellants, 
who  in  evidence  stated  in  effect  that  the  lighter  in  cjuestion 
was  a  vessel  of  60  tons  burthen,  and  was  employed  in  carry- 
ing ballast  in  the  Thames  ;  that  he  had  served  on  board  her 
for  four  years,  during  which  time  she  had  never  gone  below 
Gravesend ;  she  had  a  standing  mast,  and  carried  a  mainsail 
and  foresail,  and  was  decked  fore  and  aft,  and  was  some- 
times propelled  by  oars,  sometimes  by  sails,  as  occasion 
required ;  that  it  had  never  been  the  practice  for  her  to  ex- 
hibit any  lights  when  under  way ;  and  that  at  the  time  of 
the  collision,  which  occurred  in  the  Thames  near  Woolwich 
in  the  early  morning  before  sunrise,  she  was  under  sail,  but 
had  no  lights  of  any  kind  exhibited. 

On  this  evidence  being  given,  the  court  directed  the  ques- 
tion to  be  argued  whether  the  lighter  was  to  blame  for  not 
having  any  lights  exhibited  at  the  time  of  the  collision. 

*5^i,  Q.C.,  and  Dixon^  for  the  appellants:  The  [240 
lighter  never  went  to  sea,  and  therefore  the  ''Regulations 
for  preventing  Collisions  at  Sea"  do  not  impose  upon  her 
any  obligation  to  carry  lights :  Ex  parte  Ferguson.  (')  The 
Conservators  of  the  Thames  have  power  to  make  by-laws 
for  compelling  vessels  to  carry  lights  in  the  river  (20  &  21 
Vict.  c.  cxlvii.  (The  Thames  Conservancy  Act,  1857),  s.  44) ; 
but  they  have  not  thought  fit  to  make  any  by-laws  which 
require  lights  to  be  carried  by  any  vessels  except  steam  ves- 

(»)  Law  Rep-,  6  Q.  B.,  280. 
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eels.    It  is  dangerous  and  illegal  for  a  vessel  to  carry  lights 
not  required  by  law :  The  Owen  WaUis.  {) 

E.  C.  ClarJcson:  It  is  admitted  that  if  any  by-law  had 
been  made  by  the  Conservators  of  the  Thames  with  reference 
to  the  carrying  of  lights  by  lighters,  such  by-law  would  have 
been  obligatory.  But  in  the  absence  of  any  such  bv-law, 
the  '* Regulations  for  preventing  Collisions  at  Sea'' must 
apply.  The  rules  laid  down.by  the  Merchant  Shipping  Act, 
1864,  were  held  to  apply  to  vessel  navigating  the  Thames : 
The  Velocity  (^)\  and  the  *' Regulations  for  preventing  Col- 
lisions at  Sea"  apply  as  extensively  as  those  rules.  The 
ordinary  rules  of  good  navigation  require- that  a  vessel  nav- 
igating a  highway  should  exhibit  some  light.  The  case  of 
The  Owen  Walliis  (*)  was  an  exceptional  case.  [He  also  re- 
ferred to  The  Malm7ia{).] 

Butty  Q.C.,  in  reply. 

Sir  Robert  Phillimore:  This  case  comes  before  the 
court  in  a  very  strange  and  unusual  manner  without  evidence 
or  judgment  from  the  court  below.  But  a  witness  has  been 
examined  here,  and  on  his  examination  questions  of  law  are 
raised  which  I  am  asked  to  decide  as  preliminary  to  any 
question  on  the  merits. 

The  first  question  of  law  is,  whether  lihis  Trinity  House 
lighter  is  bound  to  carry  the  regulation  lights,  prescribed 
by  the  order  in  council  made  in  accordance  with  the  Mer- 
chant Shipping  Act  Amendment  Act,  1862,  to  be  carried  by 
certain  vessels. 

By  the  definition  clause  of  the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104),  which  is  incorporated  in  the 
later  act,  "ship  shall  include  every  description  of  vessel 
241]  used  in  navigation  not  *propelled  by  oars."  This 
definition  is  copied  m  the  Admiralty  Court  Act,  1861.  Tak- 
ing into  consideration  the  terms  in  the  3d  subsection  of  the 
30th  section  of  the  Merchant  Shipping  Act  Amendment  Act, 
1862,  "to  proceed  to  sea,"  and  the  judgment  in  £!x parte 
JFergv^on  (*),  I  am  of  opinion  that  the  criterion  as  to  whether 
a  vessel  falls  under  the  category  of  "ship"  mentioned  ia 
the  act,  is,  whether  the  vessel  be  one  whose  real  habitual 
business  is  to  go  to  sea ;  if  so, "though  propelled  by  oars  as 
well  as  sails,  it  is  a  ship  within  the  meaning  of  the  act. 

Upon  the  evidence  before  me  it  does  not  apjjear  that  this 
vessel  does  go  to  sea  at  all — though  it  has  sails  as  well  as 

M. 


0)  Ante,  p.  175. 

(*)  Law  Eep.,  8  P.  C,  44. 


(8)  Lush.  Adm.,  493;  81  L.  J.  (P. 
<&  A.),  113.) 
(*)  Law  Rep.,  6  Q.  B.,  280. 
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oars.     It  does  not  therefore  come  within  the  meaning  of  the 
term  **ship"  in  the  statute. 

The  next  question  is,  whether  a  vessel  of  this  kind  be  sub- 
ject to  the  rules  laid  down  by  the  Thames  Conservancy,  and 
whether  if  so,  there  be  any  ruie  laid  down  by  that  body 
which  renders  the  carrying  of  lights  by  this  vessel  obligatory 
by  law. 

There  is  certainly  considerable  difficulty  in  reconciling 
the  statutable  authority  confeiTed  on  the  rules  and  by-laws 
of  the  Conservators  of  the  River  Thames  with  the  statutable 
authority  conferred  on  the  "Regulations  for  preventing 
Collisions  at  Sea."  The  jurisdiction  of  the  Thames  Con- 
servators extends  from  Cricklade  to  Yantlett  Creek. 

It  never  could  have  been  the  intention  of  the  Legislature 
to  create  rival  and  conflicting  authorities  on  the  subject  of 
the  nfivigation  of  sea  going  vessels.  It  cannot  be,  for  instance, 
that  the  Thames  Conservators  have  a  power,  if  they'  please 
to  exercise  it,  of  ordering  a  port  light  to  be  carried  on  the 
starboard  side  of  a  ship  coming  from  New  York  to  London 
when  she  arrives  within  waters  subject  to  their  jurisdiction. 

I  think  the  only  approach  to  a  reasonable  solution  of  the 
difficulty  is  to  consider  vessels  navigating  the  River  Thames  to 
mean  vessels  whose  navigation  is  confined  to  that  river,  and 
which  do  not  go  to  sea. 

I  am  of  opinion,  that  this  lighter  is  subject  to  the  Thames 
Conservancy  rules,  but  I  cannot  find  any  rule  which  orders 
her  to  carry  a  light. 

'  *I  pronounce,  therefore,  that  the  vesselisnotto blame  [242 
for  not  carrying  lights,  and  cannot  on  this  ground  be  legally 
said  to  have  contributed  to  this  collision. 

August  6.  The  case  came  on  for  further  hearing,  and  the 
witnesses  who  had  been  examined  in  the  court  below  were 
examined  orally  before  the  court  The  judge  pronounced 
the  C.  S.  Butler  alone  to  blame  for  the  collision. 

Solicitors  for  appellants :  Svmes,  Sandilands  c6  Humphry. 
Solicitor  for  respondent :  Cooper. 
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15]  *KeMPSON   V.    ASHBEE. 

[1873    K.     U.]  • 

Undue  Influence — Ladyjiist  of  Age — Subsequent  Confirmation — SetOnff  aside  Security — 

iMches. 

A  young  lady  who  was  living  with  her  mother  and  stepfather  in  1869,  shortly 
after  she  came  of  age,  at  the  soUcitation  of  her  stepfather,  executed  a  bond  as  surety 
to  secure  the  repayment  of  a  sum  of  money  advanced  by  the  defendant  payable  at 
the  end  of  six  years.  In  1866  the  defendant  brought  an  action  and  recovered  judg- 
ment against  the  plaintiff's  stepfather  on  the  bond,  and,  to  avoid  an  execution,  the 
plaintiff,  who  was  then  twenty-nine  years  of  age,  but  who  still  resided  principally 
with  her  stepfather,  was  induced  by^him  to  execute  a  second  bond  as  surety  to  se- 
cure the  amount  of  the  judgment  and  costs.  Both  bonds  were  prepared  by  tne  step- 
father's solicitor,  and  the  plaintiff  had  no  independent  advice.  In  1872  the  defendant 
brought  an  action  against  the  plaintiff  on  the  bonds,  and  she  then  filed  her  bill  to  set 
them  aside: 

Held  (affirming  tfie  decision  of  Bacon, Y.C.),  that  the  second  bond  must  be  taken 
as  connected  with  the  first,  and  that,  as  there  was  no  proof  that  the  plaintiff 
was  aware  of  the  invalidity  of  the  first  bond,  the  execution  of  the  second  bond  was 
not  a  confirmation  of  the  first;  and  both  bonds  were  set  aside  against  her : 

Ueld^  also,  that  she  was  not  barred  by  laches,  notwithstanding  the  tame  which  had 
elapsed  before  she  asserted  her  right  to  relief. 

« 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon. 

The  bill  was  filed  to  set  aside  two  bonds  given  by  the 
plaintiff,  in  1859  and  1866,  as  a  security  for  the  debt  of  her 
stepfather,  on  the  ground  of  pressure  and  undue  influence 
exercised  by  her  stepfather,  in  whose  house  she  was  at  the 
time  living,  and  the  absence  of  independent  professional  ad- 
vice and  assistance  in  the  matter. 
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The  plaintiff,  Miss  Kempson,  was  born  in  1837,  and  was 
entitled  under  the  will  of  her  father,  who  died  in  December, 
1849,  to  a  life  interest  in  certain  property  realizing  an  income 
of  about  £195.     In  1851  her  motner  was  married  to  Charles 
Sladden,  and  on  leaving  school  in  1854,  the  plaintiff,  then 
about  seventeen  years  old,  went  to  live  with  her  mother  and 
stepfather.     In  1857,  Sladden  being  in  difliculties,  applied 
to  the  defendant  Ashbee  (a  farmer  near  Heme  Bay),  who 
held  his  note  of  hand  for  £100,  for  a  further  advance.     The 
defendant  declined,  unless  he  got  additional  *security ;  [16 
but  on  being  subsequently  informed  bv  Sladden  that  the 
plaintiff  was  possessed  of  property  in  her  own  right,  and 
was  willing  to  become  surety  for  him,  he  agreed  to  lend 
Sladden  £350  upon  having  the  repayment  of  that  sum  and 
the  debtof  £100  secured  by  the  joint  and  several  promissory 
note  of  Sladden  and  the  plaintiff.     At  this  time  an  execution 
was  in  the  house.      Sladden  applied,  to  the  plaintiff  (then 
aged  twenty)  to  become  a  security  for  him,  but,  having 
promised  her  uncle  when  she  left  school  that  she  would  not 
sign  any  paper,  she  for  some  time  refused.     At  length,  how- 
ever, she  consented,  on  account,  as  she  stated,  of  Sladden!  s 
ungovernable  temper,  and  the  many  violent  scenes  (occa- 
sioned by  her  refusal)  which  she  had  to  go  through.     She 
was  then  taken  by  Sladden  to  the  oflice,  in  Canterbury,  of 
Mr.  De  Lasaux,  solicitor  of  the  defendant,  and  there  signed 
a  promissory  note  by  which  she  and  Sladden  jointly  and 
severally-  promised  to  pay  the  defendant  £450  with  interest. 
The  plaintiff  had  no  pi'ofessional  adviser  in  the  matter,  but 
De  iksaux  stated  in  his  evidence  that  he  at  the  time  ex- 
plained to  her  the  nature  of  the  instrument,  and  that  he  was 
not  aware  that  she  was  under  age,  there  being  nothing  in  her 
appearance  to  make  him  suspect  it. 

In  1859,  very  soon  after  the  plaintiff  had  attained  her  ma- 
jority, the  defendant  pressed  Sladden  for  payment,  and 
Sladden  again  applied  to  the  plaintiff  for  her  signature. 
The  plaintiff  at  first  refused,  but  under  considerable  pres- 
sure, as  on  the  former  occasion,  being,  as  she  stated,  made 
to  sign,  and  relying  upon  his  assurance  that  her  signature 
would  be  only  a  matter  of  form,  and  that  she  would  never 
be  called  upon  for  anything  under  the  instrument,  she  con- 
sented. Accordingly,  on  tne  13th  of  September,  1869,  she 
went  with  Sladden  to  the  Pavilion  Hotel,  Folkestone,  where 
they  met  De  Lasaux,  who  produced  a  bond  for  securing 
payment  to  the  defendant  on  the  1st  of  September,  1865,  of 
£600  and  interest,  alleged  to  be  due  for  principal,  interest, 
and  costs  in  respect  of  the  previous  loan.     The  plaintiff 
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signed  the  bond  without  reading  it,  and  De  Lasaux  stated 
that  although  he  did  not  read  over  the  bond  to  her,  he  in- 
formed the  plaintiff — as  he  always  did  on  such  occasions — 
of  the  nature  and  amount  of  the  liability  she  was  incurring. 
This  was  denied  by  the  plaintiff. 

17]  *Part  of  a  letter  from  the  plaintiff  to  Sladden,  which 
had  been  given  by  him  to  the  defendant,  was  produced  in 
evidence.  The  letter  was  not  dated,  but  the  court  was  of 
opinion  that  it  bore  internal  evidence  of  having  been  written 
between  the  making  of  the  promissory  note  and  the  execu- 
tion of  the  bond.  This  letter  contained  the  following  pas- 
sage :  ^*  I  have  an  objection  to  signing  another  paper.  I 
am  quite  aware  that  one  is  not  legally  binding,  but  it  is 
so  morallv.  I  should  not  consider  myself  more  bound  by 
another  than  I  do  by  that.  Mr  Ashbee  was  contented  at  the 
time,  and  he  must  remain  so  now.  I  am  sure  you  know  me 
.  well  enough  to  feel  s];ire,  dear  Charles,  that  if  you  require 
my  assistance,  I  shall  always  render  you  all  that  lies  in  my 
power.  Uncle  told  me  never  to  put  my  name  to  any  paper 
when  I  was  of  age,  and  I  cannot  do  it ;  if  you  are  vexed 
with  me  you  will  understand  my  motive.'^  The  plaintiffs 
uncle,  Mr.  Q-.  S.  Kempson,  referred  to  in  the  above-men- 
tioned letter,  was  one  oi  the  executors  of  her  father,  and  one 
of  her  guardians. 

In  1866  Sladden  was  again  in  difficulties.  The  defendant 
had  recovered  judgment  against  him  upon  the  former  bond, 
but  agreed  not  to  issue  execution  if  he  would  get  the  plain- 
tiff to  join  in  another  bond  for  the  whole  amount  due  upon 
the  j  udgment.  The  plaintiff  was  again  applied  to,  and,  un- 
der the  same  pressure  as  before,  she,  on  tne  9th  of  March, 
1866,  signed,  m  the  presence  of  De  Lasaux  and  Sladden,  a 
bond  for  £705  and  interest.  The  same  contradictory  state- 
ments were  made  in  the  evidence  as  to  any  explanation  hav- 
ing been  given  to  her  by  De  Lasaux. 

in  September,  1866,.  the  defendant  issued  a  writ  against 
Sladden  and  the  plaintiff  on  the  bond  of  March,  1866,  but 
the  defendant  did  not  serve  the  plaintiff  with  the  writ,  being 
unable  to  discover  her  residence,  and  the  action  was  not 
proceeded  with. 

The  plaintiff  stated  in  her  affidavit  that  the  abode  of  her 
mother  and  Sladden  had  always  been  her  home,  but  she  had 
always  spent  a  considerable  portion  of  each  year  in  visits  to 
her  relatives  and  friends ;  that  she  had  always  been  on  affec- 
tionate terms  with  her  uncle,  Mr.  G.  S.  Kempson,  and  had 
always  spent  some  weeks  in  each  year  as  a  casual  vis- 
itor with  him,  but  she  never  resided  with  him;   and  that 
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she  never  infonned  him  of  her  having  become  surety  for 
Siadden. 

*In  the  year  1869  Mr.  Gt.  S.  Kempson  was  first  in-  [18 
formed  of  what  had  taken  place,  and  he  offered  to  com- 
pound the  matter  for  £300,  but  the  defendant  refused,  and, 
m  1872,  took  proceedings  in  bankruptcy  against  the  plain- 
tiff, and  also  commenced  an  action  at  law  against  her  for 
the  amount  due  under  the  bond  of  1866.  Under  these  cir- 
cumstances, the  bill  was  filed  against  Ashbee  to  set  aside,  as 
improperljr  obtained  from  the  plaintiff,  and  fraudulent  and 
void  as  against  her,  the  bonds  of  September,  1859,  and  March, 
1866,  and  to  restrain  proceedings  by  the  defendant  for  recov- 
ering the  amount  secured  by  them. 

The  Vice-Chancellor  declared  both  the  bonds  fraudulent 
against  the  plaintiff,  and  granted  an  injunction  restraining 
the  defendant  from  any  further  prosecution  of  the  action. 
From  this  decision  the  defendant  appealed. 

Mr.  EddiSy  Q.C.,  and  Mr.  Speedy  lor  the  appellant :  The 
court  will  not  allow  a  jurisdiction  which  is  intended  as  a 
protection  against  fraud  to  be  made  the  means  of  commit- 
ting a  fraud  upon  an  innocent  creditor.  The  plaintiff,  in 
1866,  when  she  must  be  assumed  to  have  become  fully  eman- 
cipated from  Siadden' s  infiuence,  being  of  the  mature  age 
of  t went v- nine,  deliberately  confirmed  the  transaction  of 
1859,  and  acknowledged  herself  to  be  bound  thereby ;  and, 
even  assuming  that  the  original  transaction  could  have  been 
successfully  impeached  if  it  had  stood  alone,  it  is  impossi- 
ble now  to  set  it  aside :  Wright  v.  VanderplanJc  (').  The 
fact  that  the  plaintiff  did  not  Know  that  the  first  bond  was 
not  binding  on  her  is  no  objection  to  the  validity  of  the  con- 
firmation :  Earl  of  Chesterfield  v.  Janssen  (").  There  was 
food  consideration  for  the  execution. of  the  second  bond, 
'he  consent  of  the  defendant  to  forbear  to  enforce  judgment 
upon  the  first  bond  was  sufficient  consideration.  But  we 
maintain  that,  independently  of  the  confirmation,  there  was 
no  ground  for  setting  aside  the  first  bond.  The  solicitor 
who  proposed  it  swears  that  he  carefully  explained  to  her 
the  effect  of  what  she  was  about  to  do,  the,  nature  of  the 
document,  and  the  liability  she  would  thereby  incur ;  and 
the  letter  that  has  been  produced  negatives  conclusively  her 
allegation  that  she  was  terrified  into  executing  it  by  the 
threats  of  *Sladden.  The  mere  fact  that  shortly  after  [19 
she  came  of  age  she  voluntarily  relieved  her  stepfather  by 
becoming  security  for  his  debt,  is  not  of  itself  a  ground  for 
imputing  undue   influence   to  the   stepfather;    or,  even  if 

Q)  8  D.  M.  A  G.,  188.  O  2  Ves.,  Sen.,  125. 
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such  influence  had  been  exercised,  for  imputing  knowledge 
of  it  to  the  creditor  who  in  this  manner  obtained  payment 
of  his  debt. 

The  cases  cited  on  behalf  of  the  plaintiff  are  inapplicable, 
being  all  of  them  cases  in.  which  the  securities  were  executed 
before  or  shortly  after  the  person  seeking  to  set  them  aside 
came  of  age :  Thornher  v.  Shear d{^) ;  Archer  v.  Hudson  (') ; 
Maitland  v.  Backhouse  (') ;  Maitland  v.  Irving  (*) ;  Baker  v. 
Bradley  (*) ;  Bury  v.  Oppenheim  (*). 

We  also  rely  on  the  laches  of  the  plaintiff  in  applying  to 
the  court  to  relieve  her  from  the  bond :  Turner  v.  Couins  (^), 

Mr.  Kay^  Q.C.,  and  Mr.  Phear^  for  the  plaintiff,  were  not 
called  on.    * 

Lord  Cairns,  L.C,  after  referring  to  the  facts  of  the 
cases,  continued :  The  transaction  was,  therefore,  this :  A 
young  lady  scarcely  over  twenty-one  years  of  age  joins  her 
stepfather  as  security  for  the  repayment  of  money,  not  hav- 
ing received  dny  of  the  money  or  any  other  consideration 
herself,  and  the  security  not  to  come  to  maturity  for  six 
years.  There  is  a  marked  distinction  between  this  case  and 
another  where  a  person  on  attaining  twentv-one  gives  an  im- 
mediate benefit  to  his  parent,  with  full  knowledge  of  the 
value  of  money,  and  knowledge  that  the  security  may  be 
enforced  immediately.  This  security  was  not  to  come  into 
operation  for  six  years,  and  only  by  way  of  suretyship,  if 
her  stepfather  himself  failed  to  pay.  If  there  evt»r  was  a 
transaction  which  required  independent  advice  this  was  one. 

How  could  this  young  lady  understand  the  nature  of  the 
transaction  ?  How  could  she  know  whether,  at  the  end  of 
20]  six  years,  her  stepfather  was  likely  *to  be  solvent  or 
insolvent  ?  Of  course  he  told  her  he  would  pay,  but  it  was 
a  case,  above  all  others,  in  which  independent  advice  was 
necessary.  But  this  is  not  all.  Her  income  only  amounted 
to  £195,  and  that  was  all  she  had  to  live  on,  and  if  the  bond 
was  enforced  against  her  the  creditors  might  sweep  away 
her  whole  income  for  two  or  three  years,  is  it  possible  that 
this  court  will  permit  such  a  security  to  be  enforced  ?  I  am 
clearly  of  opinion  that  it  would  not,  according  to  all  the 
authorities.  I  entertain  no  doubt  that  if  the  plaintiff  had 
filed  a  bill  within  a  reasonable  time  it  would  be  a  matter  of 
course  that  the  security  should  be  set  aside. 

Now  I  proceed  from  1859  to  1866.     The  six  years  pass  on, 

(1)  12  Beav.,  689.  (»)  7  D.  M.  A  G.,  597. 

(«)  7  Ibid.,  651.  («)  26  Beav.,  594. 

(»)  16  Sim.,  68.  O  Law  Rep.,  7  Ch.,  329. 
(*)  15  Sim.,  437. 
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and  during  that  time  the  plaintiff  heard  nothing  of  the 
bond.  If  there  had  been  no  transaction  previous  to  1866,  if 
no  promissory  note  had  been  given  in  1867,  and  no  bond  in 
1859,  I  express  no  opinion  what  the  court  would  have  said 
to  a  bond  given  as  security  for  her  stepfather  in  1866.  It 
may  well  be  that  such  a  bond  would  have  been  good ;  it 
may  well  be  that  the  only  question  would  hate  been 
whether,  in  1866,  she  was  really  under  undue  influence,  and 
that  it  might  have  been  held  that  she  was  not. 

But  that  is  not  the  present  case.  What  were  her  motives 
for  giving  the  bond  of  1866  ?  Was  it  kindness,  benevolence, 
affection  for  her  stepfather?  It  was  nothing  of  the  kind. 
The  defendant  says  in  his  answer  and  his  cross-examination 
that  Sladden  came  to  him  and  entreated  him  not  to  press 
him  on  the  bond  of  1859,  but  that  he  refused  to  give  time 
and  take  another  bond  unless  he  had  Miss  Kempson' s  se- 
curity ;  and  he  then  put  it  into  the  hands  of  De  Lasaux, 
who  prepared  the  new  bond.  The  debt  had  then  risen  to 
£705  by  costs  and  interest.  The  bond  was  given,  as  the 
plaintiffs  evidence  shows,  under  clear  pressure.  Here  was 
a  creditor  saying  he  would  insist  on  his  rights  against  her 
and  her  stepfather  unless  there  was  a  new  bond  for  the  sum 
already  due,  with  arrears  of  interest,  and  she  was  ignorant 
of  the  fact  that  she  had  only  to  apply  to  this  court  to  get 
the  previous  bond  declared  mere  waste  paper.  Is  it  pos- 
sible that  this  can  be  held  to  be  a  confirmation  of  the  first 
bond  ?  To  constitute  a  confirmation  there  must  be  knowl- 
edge of  the  invalidity  of  the  document.  .  But  here  there  was 
no  Knowledge  of  the  invalidity.  This  bond  was  *insep-  [21 
arably  connected- with  the  bond  of  1859,  and  that  with  the 

Sromissory  note,  and  therefore  those  who  are  interested  un- 
er  the  bond  of  1866  are  unable  to  hold  it. 

It  only  remains  to  refer  to  what  took  place  after  1866.  I 
agree  that  there  are  cases  in  which  laches  in  asserting  a  per- 
son's rights  must  be  taken  as  a  bar.  But  it  must  be  remem- 
bered what  the  nature  of  this  case  is.  So  long  as  there  was 
no  claim  asserted,  the  plaintiff  might  well  be  content  to  let 
matters  remain  as  they  were.  She  might  expect  that  the 
creditor  would  enforce  the  debt  against  her  stepfather. 
There  was,  indeed,  a  threat  of  proceedings  against  her ;  but 
no  real  measures  were  taken  till  1872,  when  the  action  was 
brought,  and  that  immediately  led  to  this  bill.  I  think, 
therefore,  the  plaintiff  is  not  barred  by  delay,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.  J.:  I  am  of  the  same  opinion.  The 
principle  is  very  simple.     This  court  has  endeavored  to  pre- 
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vent  persons  subject  to  influence  from  being  induced  to 
enter  into  transactions  without  independent  advice.  The 
first  question,  therefore,  is,  whether  the  bond  of  1859  was 
obtained  by  the  undue  exercise  of  influence  of  the  step- 
father, and  was  it  obtained  under  such  exercise  as  that  the 
knowledge  of  it  can  be  imputed  to  the  defendant  ?  The  let- 
ter of  the  plaintiff  to  her  stepfather  renders  it  impossible  to 
answer  otherwise  than  in  the  aflSirmative.  That  being  so,  if 
we  are  to  hold  that  what  took  place  in  1866  cured  the  in- 
validity of  the  transaction  of  1859,  it  would  only  be  point- 
ing out  a  way  in  which  persons  might,  by  legal  trickery, 
evade  the  effect  of  the  rules  of  this  court.  I  agree  that  the 
bond  of  1866  must  be  declared  wholly  void  against  the 
plaintiff. 
SiE  G.  Mellish,  L.  J.,  concurred. 

Solicitors :  Messrs.  Wilhins^  Blyth  &  Marsland  /  Messrs. 
Ashley  &  Tee. 

See  2  Eng.  Rep.,  304  note;  3  Eng.  Rep.,  186  note. 
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*Heath  v.  Crealock  (*). 

[1870    H.     248.] 


Mortgage — Fraud — Legal  Ustate — Purchaser  for   Valuable    Consideration — Truttees^^ 

Receipt — Recital — Estoppel — Evidence — Admission. 

Two  trufitees,  one  of  whom  was  a  solicitor,  advanced  money  on  mortgage.  The 
mortgagor,  with  the  concurrence  of  the  solicitor  trustee,  sold  part  of  the  mortgaged 
property  without  disclosing  the  mortgage.  Regular  conveyances  in  fee  to  the  pur* 
chasers  were  executed  by  the  mortgagor,  containing  a  recital  that  he  was  seised  or 
otherwise  well  and  sufficiently  entitled  in  fee  simple.  The  solicitor  trustee  received 
the  purchase-money,  and  retamed  it.  Eleven  years  afterwards  both  trustees  executed 
a  reconveyance  of  the  property  so  sold,  the  other  trustee  believing,  on  the  represen- 
tation of  the  solicitor  trustee,  that  the  property  was  then  about  to  be  sold  by  the 
mortgagor.  Soon  afterwai^is  the  solicitor  trustee  absconded,  and  the  other  trustee 
then  filed  a  bill  against  the  mortgagor  anfl  the  purchasers,  praying  for  foreclosure 
against  them : 

Ifeld,  that  though  the  purchasers  were  purchasers  for  valuable  comdderation  with- 
out notice,  they  could  not  avail  themselves  of  any  legal  estate  acquired  by  means  of 
the  reconveyance,  which,  having  been  obtained  by  fraud,  must  be  cancelled ;  and  that 
thev  had  purchased  only  the  equity  of  redemption : 

Held,  that  under  the  form  of  conveyance  adopted,  neither  the  plaintiff  nor  the 
mortgagor  was  estopped  from  denying  that  the  legal  estate  had  passed  by  the  con- 
veyance to  the  purchasers : 

Held,  that  a  decree  must  be  made  against  the  purchasers,  but  for  foreclosure  And 
not  for  sale ;  and  that  the  purchasers  would  not  be  ordered  to  deliver  up  the  deeds 
wliich  were  in  their  possession. 

(>)  Modifying  9  Eng.  Rep.,  756. 
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A  mort^^e  deed  could  not  be  produced,  and  a  copy  purporting  to  have  been  fur- 
nished by  the  solicitor  who  held  the  deed  was  produced  on  behalf  of  the  plaintiff  as 
eyidence  of  the  deed ;  the  plaintiff  also  deposed  to  the  existence  of  the  mortgage. 
The  defendants  had  in  their  answers  not  expressly  challenged  the  mortgage  deed,  and 
had  admitted  that  there  had  been  a  reconveyance  of  part  of  the  property  comprised 
in  the  mortgage : 

ffeld,  that  as  against  these  defendants  the  mortgage  deed  was  sufficiently  proved. 

Decree  of  Bacon,  V.C.,  affirmed  with  variations. 

In  March,  1856,  the  Rev.  Charles  Harbord  Heath  and 
William  Swain  Crealock,  a  solicitor,  were  appointed  the 
trustees  of  certain  funds,  out  of  which  they  advanced 
£7,700  to  Thomas  King  Stephens  upon  the  security  of  a 
mortgage  dated  the  24th  of  November,  1856,  on  property  in 
Wales,  of  which  Stephens  was  the  owner  in  fee.  *Early  [23 
in  1859,  Stephens,  intending,  as  he  stated,  to  pay  off  the 
mortgage  debt,  advertised  the  mortgaged  hereditaments, 
with  other  property  belonging  to  him,  for  sale.  This  in- 
tended sale  was  abortive;  but  Stephens  subsequently  (in 
February,  1859),  agreed  to  sell  by  private  contract  to  tne 
defendants,  Lewis,  Beavan  and  Pugli,  for  sums  amounting 
in  the  aggregate  to  £3,080,  three  several  portions  of  the  land 
comprised  in  the  mortgage. 

Crealock  J  who  acted  as  solicitor  for  Stephens  in  the  mat- 
ter, represented  to  him  that  as  the  plaintiff  was  sojnewhere 
abroad  great  delay  would  be  occasioned  by  getting  him  to 
join  in  the  conveyances  to  the  purchasers,  or  in  a  reconvey- 
ance to  Stephens.  Accordingly  Stevens,  as  he  stated,  wisn- 
ing  to  avoia  any  delay,  agreed  with  Crealock  that  the  sales 
should  be  made  without  disclosing-the  existence  of  the  mort- 
gage, and  that  he  would  not  require  a  reconveyance  from 
the  plaintiff  and  Crealock  until  the  whole  of  the  mortgage 
debt  was  paid  off.  The  abstracts  delivered  accordingly  did 
not  disclose  the  mortgage.  The  purchasers  examined  the 
deeds  abstracted,  and  made  the  usual  searches  and  inquiries 
as  to  incumbrances.  The  titles  were  approved  of,  and  regu- 
lar conveyances  to  the  purchasers  were  prepared,  one  of 
them  containing  this  recital,  and  the  two  others  containing 
similar  recitals : 

"Whereas  the  said  Thomas  King  Stephens  is  seised  or 
otherwise  well  and  sufficiently  entitled  for  an  estate  of  in- 
heritance in  fee  simple  in  possession,  free  from  all  incum- 
brances except  as  hereinafter  mentioned  of  or  to  the  messuage 
or  tenement,  lands  and  hereditaments  hereinafter  particu- 
larly described  or  referred  to  and  intended  to  be  hereby 
conveyed  with  their  appurtenances :  And  whereas  the  said 
Thomas  King  Stephens  hath  contracted  with  the  said  James 
Beavan  for  the  absolute  sale  to  him  of  the  said  messuage  or 
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tenements,  lands  and  hereditaments  hereinafter  particularly 
described  or  referred  to  and  intended  to  be  hereby  conveyed 
with  their  appurtenances  and  the  inheritance  thereof  in  •fee 
simple  in  possession." 

The  conveyances  were  by  grant  in  the  usual  form,  the  only 
parties  to  them  being  Stephens  (his  wife  joining  in  one  case 
to  release  her  dower)  and  the  respective  purchasers;  and 
24]  they  ^contained  the  usual  covenants  lor  title  and  for 
further  assurance.  The  only  incumbrances  mentioned  were 
leases.  The  properties  were  separate,  and  the  title  deeds 
were  delivered  to  the  respective  purchasers  by  Stephens,  he 
having  received  them  from  Crealock,  who  had  them  in  his  • 
possession  as  solicitor  to  himself  and  his  co-trustee,  the  mort- . 
gagees. 

The  purchase-moneys,  amounting  to  £3,080,  were  received 
by  Crealock,  who  gave  Stephens  a  receipt  for  that  sum  signed 
by  himself  on  behalf  of  nimself  and  nis  co-trustee  Heath, 
and  an  undertaking  that  they  would  reconvey. 

Stephens  had  also  been  a  solicitor,  and  there  had  been 
many  pecuniary  dealings  between  Stephens  and  Crealock ; 
and  Stephens,' after  the.  sale,  paid  Crealock  interest  on  the 
balance  only,  believing  for  some  years  that  the  money  paid 
had  been  properly  invested  by  Crealock.  Crealock,  how- 
ever, had  himself  retained  the  £3,080,  but  continued  to  pay  . 
to  the  cestuis  que  trust  interest  on  the  whole  £7,700. 

In  December,  1869,  Stephens  agreed  to  sell  to  one  Price, 
for  £1,600,  another  portion  of  the  property,  and  on  this  oc- 
casion the  whole  title,  incfluding  the  mortgage,  was  disclosed 
to  the  purchaser;  and  it  appeared  that  Stephens  had  by 
this  time  discovered  that  the  £3,080  had  been  retained  by 
Crealock. 

Crealock  then  represented  to  his  co-trustee  Heath  that 
Stephens  had  succeeded  in  selling  a  part  of  the  mortgaged 
property  for  £3,080  and  another  part  for  £1,500,  and  was  de-: 
sirous  of  having  reconveyed  to  himself  the  several  portions 
so  sold  upon  payment  of  the  several  sums  in  part  discharge 
of  the  mortgage  debt.  Two  deeds  were  accordingly  prepared 
for  the  purpose  of  effecting  this  object,  and  were  sent  by  the 
plaintiffs  then  solicitors,  Messrs.  fiudd  &  Son,  to  the  plain- 
tiff for  execution  by  him,  one  being  a  conveyance,  by  the 
direction  of  Stephens,  to  Price  of  the  part  sold  to  him  for 
£1,500;  the  other  purporting  to  be  a  reconveyance  of  the 
lands  previously  sold  to  Stephens,  in  consideration  of  £3,080, 
then  paid  by  him  ;  the  alleged  object  being  to  enable  him  to 
convey  them  separately  to  a  purchaser  or  purchasers.  The 
plaintiff  executed  these  deeds,  and  signed  the  usual  indorsed 
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receipts,  and  sent  them  to  Crealock  on  or  before  the  22d  of 
August,  1870.  Crealock  also  executed  the  deeds.  Price's 
deed  was  ^delivered  to  him  on  the  completion  of  his  [25 
purchase,  he  paying  the  £1,500  to  Crealock,  who  retained 
that  sum  also. 

In  September,  1870,  Crealock  absconded,  carrying  with 
him  the  mortgage  deed  of  1856. 

Mr.  Heath  thereupon  filed  the  bill  in  this  suit  against 
Crealock,  Stephens,  Lewis,  Beavan,  Pugh,  and  Price,  charg- 
ing that  his  signature  to  the  reconveyance  was  obtained  by 
fraud,  and  that  Crealock. had  no  authority  to  receive  the 
£3,080  or  the  £1,600,  and  praying  that  the  deed  of  reconvey- 
ance to  Stephens  might  be  ordered  to  be  given  up  to  be 
cancelled,  and  that  in  the  meantime.  Stephens  might  be  re- 
strained from  handing  it  over  to  the  purchasers ;  that"  Ste- 
phens might  be  declared  liable  to  pay  the  £3,080  and  £1,500 ; 
and  that  it  might  be  declared  that  the  £3,080  and  the  £1,500 
were  still  charged  upon  the  property  comprised  in  the  mort- 
gage of  1866 ;  and  that  the  property  alleged  to  have  been 
conveyed  to  Price  was  still  subiect  to  the  mortgage;  that 
the  usual  accounts  should  be  taken,  and  that  in  default  of 
payment  the  defendants  (except  Crealock)  might  be  fore- 
closed ;  and  that  upon  foreclosure  Lewis,  Beavan,  Pugh 
and  Price  might  be  ordered  to  deliver  up  the  deeds  in  their 
possession. 

The  case  ifiade  against  Stephens  and  his  defence  depended 
upon  the  dealings  between  him  and  Crealock.  Stephens  also 
mied  on  the  receipts  given  by  Crealock  in  1859  and  the  re- 
ceipts on  the  deeds  of  1870.  Lewis,  Beavan,  and  Pugh,  by 
their  answers,  alleged  that  they  were  purchasers  for  valua- 
ble consideration,  and  that  by  the  reconveyance  of  1870  the 
properties  conveyed  to  them  respectively  were  reconveyed  to 
Stephens  by  the  plaintiff  and  by  Crealock,  discharged  from 
the  mortgage  of  1856 ;  that  the  deed  of  reconvevance  was 
still  in  the  possession  of  Stephens,  and  the  defendants 
claimed  every  aid  to  their  titles  resulting  therefrom ;  that 
the  plaintiff  was  by  his  own  act  and  deed  estopped  from  de- 
nying that  he  had  received  the  whole  purchase-money ;  and 
that  Stephens  was  a  bare  trustee  of  the  legal  estate  for  the 
purchasers  respectively.  Price  alleged  that  he  was  a  pur- 
chaser for  valuable  consideration,  and  had  obtained  the  legal 
estate  and  a  proper  receipt. 

The  mortgage  deed  of  1866  was  still  in  the  possession  of 
Crealock,  and  the  plaintiff  produced  as  evidence  of  it  a  copy 
purporting  *to  have  been  furnished  by  Crealock  to  Ste-  [zQ 
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phens.    He  had  also  in  his  evidence  deposed  to  the  fact  of 
the  mortgage. 

The  Vice-Chancellor  Bacon  dismissed  the  bill  with  costs 
as  against  Price;  declared  that  Stephens  was  liable;  that 
the  deed  of  reconveyance  must  be  cancelled,  and  that  the 
plaintiff  was  entitled  to  such  rights  as  if  it  had  not  been  ex- 
ecuted ;  that  an  account  of  what  was  due  for  principal,  in- 
terest, and  costs,  should  be  taken,  and  Stephens  ordefed 
to  pay,  and  In  default,  and  if  the  purchasers  (except  Price) 
failed  to  pay,  the  plaintiflE  should  be  entitled  to  realize  his 
security ;  that  the  property  (except  that  conveyed  to  Price) 
should  be  sold,  and  the  defendants  ordered  to  deliver  up  to 
the  purchasers  the  deeds  in  their  possession  respectively ;  as 
reported  (*). 

Stephens,  Lewis,  Beavan  and  Pugh  appealed. 

A  preliminary  objection  was  taken  on  behalf  of  one  of 
the  purchasers  that  the  mortgage  deed  was  not  sufficiently 
proved. 

Lord  Cairns,  L.C:  We  are  of  opinion,  upon  this  pre- 
liminary objection,  that  there  is  sumcient  evidence  of  the 
mortgage.  It  is  mentioned  and  distinctly  pleaded  in  the  bill, 
and  the  plaintiff  has  repeated  the  statement  in  his  affidavit. 
It  is  obvfous,  however,  that  the  evidence  of  the  plaintiff 
would  not  alone  be  sufficient  proof,  but  we  have  here  to  look 
not  merely  at  the  evidence  given  by  the  plaintiff,  but  also  at 
the  answer  of  the  defendants,  and  what  we  find  in  that  an- 
swer is,  that  at  a  particular  date  there  was  a  reconveyance, 
as  it  is  there  called,  executed  by  those  who  were  alleged  to 
be  the  mortgagees  of  the  property  in  question.  I  observe, 
also,  that  though  the  answer  speaks  of  the  mortgage,  it 
does  not  deny  the  execution  of  the  mortgage  deed,  or  ex- 
pressly challenge  the  plaintiff  to  prove  it.  Where  a  de- 
fendant claims  the  benefit  of  a  reconveyance  of  mortgaged 
property  he  cannot  be  allowed  to  deny  that  there  was  any 
mortgage  at  all. 

Mr.  W,  Barber,  for  Stephens. 

Mr.  Eddis,  Q.C.,  and  Mr.  W.  Pearson,  Q.C.,  for  Pu^h: 
We  are  purchasers  for  valuable  consideration  without  notice, 
27]  *and  we  took  on  the  occasion  of  the  purchase  every 
possible  precaution.  That  is  a  good  plea,  wnether  we  have 
the  legal  estate  or  only  the  equitable  estate:  Joyce  v.  De 
Moleyns  (*) ;  Attorney-General  v.  Wilkins  (').  Moreover,  the 
legal  estate,  if  it  has  not  passed  to  us,  is  now  in  our  trustee, 
and  our  title  is  complete.     Stephens  purported  to  convey 

(')  Law  Rep.,  18  Eq.,  216 ;  9  Eng.  Rep.,         («)  2  J.  A  Lat.,  374. 
'JfSe.  (»)  17  Beav.,  285. 
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the  legal  estate,  and  he  is  now  estopped  from  denying  it. 
If  by  accident,  or  by  any  means,  he  has  got  the  legal  estate, 
it  has  passed  to  him  for  us,  and  we  have  the  benefit.  Eyre 
V.  BuTTTiester  {^)  does  not  govern  a  case  like  this.  We  can- 
not be  implicated  in  any  fraud :  Pilcher  v.  Rawlins  ('). 

As  to  tne  delivery  of  the  deeds,  which  is  ordered  by  the 
decree,  there  is  no  pretence  for  taking  anything  from  us : 
Kendall  v.  Hulls  (*) ;  Frazer  v.  Jones  ().  The  decree  ought 
to  have  been  for  foreclosure  merely,  and  then  there  is  no 
delivery  of  deeds.  Colyer  v.  FincK  (*)  is  no  authority  for 
such  a  thing.  Hunt  v.  Elms  (")  does  not  affect  the  case. 
The  court  is  not  here  administering  the  trusts  of  this  money, 
as  in  Newton  v.  Newton  (').  In  Thorpe  v.  Holdsworth  O 
the  Vice-Chancellor  refused  to  order  more  than  the  produc- 
tion of  the  deeds. 

Mr.  Sfwanston^  Q.C.,  and  Mr.  Crossley^  for  Beavan  and 
for  Lewis:  Whether  Crealock  may  or  may  not  have  de- 
frauded Stephens,  or  both  may  have  defrauded  the  plaintiff 
or  the  cestuis  que  trusty  are  things  with  which  we  have 
nothing  to  do.  We  have  nothing  to  do  with  the  trust,  and 
we  can  only  regard  Heath  and  Crealock  as  the  legal  owners 
of  the  mortgage  money.  We  are  purchasers  for  valuable 
consideration  without  notice  of  any  fraud  or  defect,  and  as 
such  we  can  protect  ourselves  by  obtaining  by  any  possible 
means  the  legal  estate,  even^after  we  have  notice  of  the  fraud, 
and  even  if  it  has  been  obtained  by  fraud :  Sir  John  Fagg*s 
Case  (•) ;  Harcourt  v.  Knowel  ("] ;  Sanders  v.  Deliqne  and 
Barnes  (") ;  *Siddon  v.  Charnells  ("),  all  mentioned  in  [28 
Basset  V.  Nosworthy  (").  We  have  paid  our  money  for  a 
legal  estate,  and  we  have  a  right  to  it  if  we  can  get  it :  Hunter 
V.  Walters  (").  Stephens  is  as  much  a  trustee  for  us  as  for 
the  plaintiff :  the  only  difference  is  that  he  did  in  1870  what 
he  ought  to  have  done  in  1859 ;  but  our  equity  cannot  be 
affected  by  the  time  which  has  elapsed.  The  deed  of  recon- 
veyance amounts  to  an  express  recognition  of  our  title,  and 
why  are  w«  to  be  deprived  of  the  benefit  ?  The  plaintiff  and 
Stephens  are  estopped  from  denying  that  the  legal  estate 
passed  by  the  deed  of  1859,  and  our  estate  is  fed  by  the  sub- 
sequent reconveyance. 

(>)  10  H.  L.  C,  90.  (»)  Law  Rep.,  7  Eq.,  189. 

O  Law  Rep.,  7  Ch.,  259.  (»)  Cited  1  Vera.,  62;  1  Ch.  Ca,  68. 

(»)  11  Jur.,  864.  (»•)  Cited  2  Vera.,  169. 

(^)  17  L.  J.  (Ch,),  363.  ("j  Freem.,  128. 

(»)  6  H.  L.  C,  906.  ('«)  Bunb.,  298. 

(•)  28  Bear.,  631 ;  2  D.  F.  A  J.,  678.  \}^)  2  Wh.  tfe  T.  L.  C,  6,  n. 

O  Law  Rep.,  6  Eq.,  186;  n)id.,  4  GhiT       (")  Law  Rep.,  7  Ch.,  76. 
143. 
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[The  Lord  Chancellor,  as  to  estoppel,  referred  to  Right 
d.  Jeffreys  v.  Bucknell  (*)  and  Sturgeon  v.  Wingfield  (').'] 

At  all  events,  we  cannot  be  ordered  to  give  up  the  deeds. 
We  received  them  regularly :  Wallwyn  v.  Lee  {*) ;  Perry 
Herrick  v.  Attwood  (*).  No  doubt  when  the  court  decrees 
a  sale  it  is  usual  to  order  the  deeds  to  be  delivered  up,  but 
the  act  15  &  16  Vict.  c.  86,  s.  48,  .which  enables  the  court  to 
order  a  sale,  left  a  discretion  with  the  court,  and  a  sale  will 
never  be  ordered  where  it  would  in  any  way  aflfect  the  rights 
of  any  of  the  parties. 

Mr.  Kay^  Q.C.,  and  Mr.  C.  Russell^  for  the  plaintiff:  In 
such  a  case  as  this  a  sale  is  a  more  appropriate  relief  than 
a  foreclosure  would  be.  If  the  court  grants  us  relief  it  will 
make  the  relief  complete  by  ordering  delivery  of  the  deeds : 
Phillips  V.  Phillips  (•).  Foreclosure  is  no  relief :  Colyer  v. 
FiThch  (*).  The  defendants  have  chosen  to  raise  by  their 
answers  all  these  questions,  and  if  they  fail  we  have  a  right 
to  relief.  As  to  not  giving  up  the  deeds,  a  purchaser  might 
as  well  allege  that  he  was  in  possession  and  ought  not  to  be 
turned  out :  Smith  v.  Chichester  (')  is  an  authority  for  de- 
livery of  the  deeds.  The  defendants  do  not  merely  plead 
that  they  are  purchasers  for  valuable  consideration,  but  they 
29]  want  a  conveyance  of  the  legal  estate  from  ^Stephens. 
They  want  the  deeds  not  only  as  a  shield  but  as  a  sword, 
and  under  these  circumstances  the  court  will  order  delivery 
of  the  deeds. 

Mr.  Locock  Webby  for  Crealock. 

Mr.  EddiSy  in  reply. 

Nov.  10.  Lord  Cairns,  L.C,  stated  the  facts  of  the  case 
as  regarded  Stephens,  and  expressed  his  opinion  to  be  that, 
as  regarded  the  appeal  of  Stephens,  the  decree  of  the  Vice- 
. Chancellor  was  in  all  respects  right,  and  that  the  appeal  must 
be  dismissed  with  costs.     His  Lordship  then  continued  : 

I  come  now  to  the  case  of  the  purchasers.  As  regards 
Mr.  Price,  he  is  not  before  the  court.  He  was^  dismissed 
from  the  suit,  and,  in  my  opinion,  rightly  dismissed,  and  I 
will  only  add  one  observation  in  order  to  contrast  his  case 
with  that  of  the  other  purchasers.  Mr.  Price  is  entitled  in 
a  court  of  equity  to  say,  "Whatever  were  the  circumstances 
under  which  this  receipt  for  the  £1,500  which  I  paid  was 
signed  by  the  plaintiff,  I  paid  mj^  money  and  took  my  con- 
veyance upon  the  faith  of  the  receipt,  and  no  equity  existing 

0)  2  B.  <fe  Ad.,  278.  («0  4  D.  F.  A  J.,  208. 

(«)  15  M.  it  W.,  224.  (»)  5  II.  L.  C.  905. 

(»)  9  Ves.,  24.  (')  2  D.  (k  War.,  393. 

(*)  2  De  G.  A  J.,  21. 
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between  Stephens  and  Crealock  on  the  one  liand,  and  the 

})laintiflf  on  Uie  other,  can  be  used  to  defeat  the  title  and  the 
egal  estate  which  J  have  obtained."  In  my  opinion,  there- 
fore, as  regards  Price,  he  was  entitled  to  be  dismissed 
altogether  from  the  suit. 

Then,  as  to  the  other  purchasers,  who  on  this  appeal  were 
represented  by  Mr.  Eddis  and  Mr.  Swanston.  We  were 
veiy  much  pressed  in  the  course  of  their  very  able  argument 
witn  this,  that  these  three  appellants  were  purchasers  for 
value  without  notice,  and  that,  therefore,  no  decree  of  a 
court  of  equity  ought  to  be  made  against  them. '  That  thev 
were  purchasers  without  notice  is,  I  think,  admitted  on  all 
hands ;  but  it  remains  to  be  ascertained  what  it  is  of  which 
they  were  purchasers.  Now,  on  that  head  it  was  contended, 
in  the  first  place,  that  they  had  obtained  a  legal  estate,  and, 
of  course,  if  they  are  purchasers  for  value  without  notice, 
and  if  they  have  obtained  a  legal  estate,  the  *clear  rule  [30 
of  a  court  of  equity  would  apply,  namely,  that  their  legal 
estate  could  not  be  taken  away  from  them.  But  the  wav  in 
which  it  was  said  they  had  obtained  a  legal  estate  was  this  : 
It  was  said  that  at  the  time  when  Stephens  conveyed  to  them 
upon  the  occasion  of  their  purchases,  he  had  no  legal  estate, 
but  that  he  afterwards,  by  virtue  of  the  reconveyance  to  him, 
obtained  a  legal  estate ;  that  by  the  first  conveyance  he  was 
estopped,  and  that  the  estoppel  created  by  the  first  convey- 
ance was,  to  use  the  technical  expression  applied  to  such 
cases,  fed  by  the  estate  which  Stepnens  acquired  under  the 
reconveyance,  and  that  thus  the  legal  estate  became  com- 
plete. 

Now,  in  my  opinion,  that  argument  was  founded  altogether 
on  a  fallacy.  There  is  iro  estoppel  whatever  in  this  case. 
The  conveyances  to  the  purchasers  were  innocent.  They 
were  ordinary  conveyances  by  grant ;  the  operative  words  of 
which,  as  is  well  known,  would  create  no  estoppel ;  and  the 
estoppel,  if  it  arose  at  all,  would  arise  by  virtue  of  the  first 
recital  in  the  conveyance.  The  recital  was  in  substance  the 
ordinary  one  in  such  cases.  It  recited  that  Stephens  was 
seised  or  otherwise  well  and  sufficiently  entitled  to  the  property 
in  question,  free  from  incumbrances.  If  the  recital  had  been 
a  recital  simply  that  Stephens  was  seised,  there  might  have 
been  an  estoppel,  but  the  recital  is  one  out  of  which  no 
estoppel  can  arise,  because  it  is  not  precise  or  unambiguous. 
It  is  a  recital  which,  in  substance,  amounts  to  a  statement 
that  he  had  an  estate  either  at  law  or  in  equity,  and  the 
fact  that  it  states  that  the  estate,  whatever  it  was,  was  free 
from  incumbrances,  creates  no  estoppel  for  the  purpose  oJE 
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making  the  l^gal  estate  pass.  There  is,  therefore,  no  estop- 
pel operating  so  as  to  convey  the  legal  estate  to  the  pur- 
chasers. 

What,  then,  is  it  vhich  the  purchasers  are  purchasers  of  ? 
They  are  purchasers  of  the  equity  of  redemption,  which 
Stephens  had  to  convey  to  them,  and  which  he  did  convey 
to  them  by  the  purchase  deeds.  Had  they  anything  more? 
It  is  said  that  they  had  in  addition  a  contract  with  Stephens 
under  the  covenants  for  further  assurance  that  if  he  obtained 
any  further  interest  in  the  property  he  would  convey  it  to 
them,  and  of  the  benefit  of  that  contract  they  say  they  ought 
not  to  be  deprived,  and  that  they  will  be  deprived  of  it  if  the 
reconveyance  to  Stephens  is  cancelled. 
31]  *Now,  first,  as  to  their  positipn  as  purchasers  of  the 
equity  of  redemption.  Is  itproposed  by  the  present  decree 
to  deprive  them  of  that  ?  Certainly  not.  The  present  de- 
cree, on  the  contrary,  treats  them  as  purchasers  of  the 
equity  of  redemption,  and  mjerely  calls  on  them  to  perform 
the  duty  which  attaches  to  every  owner  of  an  equity  of  re- 
demption— it  calls  on  them  to  redeem  within  a  limited  time, 
or  in  default  of  redemption  to  be  foreclosed ;  for  I  take  a 
sale  |or  this  purpose  to  be  equivalent  to  foreclosure.  It  is 
necessary  to  say  that  this  question  has  been  the  subject  of 
authority  even  in  the  House  of  Lords  ;  but,  apart  from  au- 
thority, it  appears  to  me  that  the  proposition  only  requires 
to  be  stated  to  make  it  clear,  that  calling  upon  the  purcnaser 
of  an  equity  of  redemption  to  redeem  or  be  foreclosed  is  not 
taking  awav  from  him  anything  of  that  which  he  has  pur- 
chased. Then,  is  there  anything  taken  away  from  them 
which  they  are  entitled  to  in  respect  of  their  contract  for 
further  assurance  ?  It  appears  to  me  there  is  not,  because 
the  case  of  the  purchasers  now  must  be  this  :  ''We  are  en- 
titled," they  must  say,  '*by  virtue  of  this  covenant,  to  re- 
quire Stephens  to  pass  to  us  any  interest  which  he  has 
acquired  in  this  land,  whether  he  acquired  ^t  by  fair  means 
or  by  fraudulent  means."  Now,  let  me  test  that  in  this 
way :  Suppose  the  covenant  for  further  assurance  had  been 
in  this  form:  "I,  Stephens,  covenant  that  if  hereafter  I 
should  acquire  any  further  interest  in  this  estate,  whether  I 
acquire  it  by  fair  means  or  by  fraudulent  means,  I  will  con- 
vey it  to  you."  Is  that  a  covenant  which  a  purchaser  could 
have  enforced  ?  I  think  clearly  not ;  and  yet  the  purchas- 
ers must  contend  that  they  are  entitled  to  maintain  such  a 
covenant  at  law,  and  to  enforce  it ;  otherwise  they  cannot  ob- 
ject to  this  decree  on  that  ground.  In  my.  opinion  a  cove- 
nant so  framed  would  have  been  invalid  as  regards  one 
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alternative ;  and  in  my  opinion  the  purchasers  in  this  case 
conld  only  insist  on  Stephens  conveying  to  them  what  he 
acquired  by  fair  and  honest  means. 

Therefore,  not  adverting  for  the  moment  to  the  details  of 
the  decree,- it  seems  to  me  to  be  a  decree  which  a  court  of 
equity  can  rightly  make  against  the  purchasers  to  whom  I 
have  referred. 

But  then  it  is  said  that  the  decree  is  erroneous  in  point  of 
form.  In  the  first  place,  because  it  orders  the  delivery\ip 
by  the  purchasers  of  the  title-deeds  of  the  property.  In 
tnat  respect  I  assent  *to  the  argument  of  the  appellants.  [32 
It  appears  to  me  clear,  both  upon  principle  and  upon  all  the 
authorities  which  were  cited,  that  it  is  the  practice  of  the 
Court  of  Equity  to  take  nothing  away  from  a  purchaser  for 
valuable  consideration  of  that  which  he  has  bought  and 
holds.  But  something  would  be  taken  away  if  the  title- 
deeds  which  he  has  received  from  one  who  at  the  time  was 
the  holder  of  them,  and  the  apparent  owner  of  the  estate, 
were  taken  away.  I  asked  the  learned  counsel  at  the  bar  if 
they  could  point  out  any  case  where,  as  against  a  purchaser 
for  value  without  notice,  the  title-deeds  had  been  taken  ; 
but  no  such  case  was  produced,  and  I  read  the  language  of 
the  cases  cited,  in  particular  in  the  case  of  Hunt  v.  Mlrnes  ('), 
as  authority  that  deeds  under  these  circumstances  cannot  be 
taken  from  purchasers  for  value  without  notice. 

The  next  objection  made  to  the  decree  was  on  the  score 
that  in  place  of  ordering  a  foreclosure  it  ordered  a  sale.  It 
appears  to  me  that,  under  the  recent  act  of  Parliament  (15 
&  16  Vict.  c.  86,  s."  48),  it  is  within  the  .discretion  of  the 
court  in  a  mortgage  suit  whether  a  foreclosure  or  a  sale  shall 
be  ordered ;  but  a  sale  is  not  to  be  ordered  as  of  course. 
There  may  be  cases  of  complication  where  a  sale  is  emi- 
nently desirable,  and  there  may  be  cases  where,  by  reason  of 
there  being  little  or  no  complication,  or  for  other  reasons,  a 
sale  ought  not  to  be  ordered  by  this  court.  It  is  sufficient 
for  me  to  sav  that  in  this  case  there  appear  to  be  no  special 
reasons  on  the  one  hand  why  a  sale  ought  to  be  ordered,  and 
on  the  other  hand  there  is  at  least  one  very  special  reason 
why  it  ought  not.  A  court  of  equity  is  not  in  the  habit  of 
ordering  a  sale  unless  it  can  go  on  and  complete  the  sale  in 
every  necessary  way,  giving  possession  and  insuring  that 
the  title-deeds  shall  be  handed  over.  I  do  not  think  triat  in 
this  case,  as  against  purchasers  for  value  without  notice,  the 
court  can  do  either  the  one  or  the  other ;  and  under  those 
circumstances  I  think  the  court  should  rest  satisfied  with 

O  2  D.  F.  A  J.,  578. 

11  Eng.  Eep.  54 
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making  that  which  would  have  been  the  ordinary  form  of 
decree  before  the  statute,  and  decreeing  simply  foreclosure 
and  not  a  sale. 

In  my  opinion,  upon  the  appeals  of  the  purchasers  the 
decree  in  tnose  respects  ought  to  be  varied ;  but  as  I  have 
said,  the  appeal  of  Mr.  Stephens  ought  to  be  dismissed  with, 
costs. 
33]    *SiR  W.  M.  James,  L.J.:    I  am  of  the  same  opinion. 

With  regard  to  the  case  of  Stephens,  it  appears  to  me  the 
moment  his  answer  was  read  the  case  was  really  at  an  end. 
It  is  clear  that,  finding  himself  in  pecuniary  difficulties 
through  the  fraud  of  Crealock  in  the  first  instance,  he  un- 
fortunately allowed*  himself  to  be  mixed  up  in  the  subse- 
quent grave  misconduct  of  Crealock  towards  Crealock' s 
CO- trustee  and  cestuis  que  trust. 

With  regard  to  the  purchasers,  it  appears  to  me  that  there 
are  two  cardinal  principles  and  rules  of  this  court  which 
are  involved  both  on  the  one  side  and  on  the  other.  The 
first  I  take  to  be  this,  which  in  my  opinion  is  a  rule  without 
exception,  that  from  a  purchaser  for  value  without  notice 
'this  court  takes  away  nothing  which  that  purchaser  has 
honestly  acquired.  If  the  purchaser  has  got  possession  of 
a  j)iece' of  parchment,  or  of  property,  or  of  anything  else 
which  he  thought  he  was  getting  honestly,  this  court,  m  my 
opinion,  has  no  right  to  interfere  with  him  ;  and  it  would 
be,  in  my  judgment,  interfering  with  him,  if,  through  the 
form  of  a  decree  directing  a  sale  instead  of  a- foreclosure,  or 
anything  of  that  kind,  it  merely  did  indirectly  that  which  it 
would  not  do  directlv — deprive  him  of  possession  of  land 
or  deeds  in  favor  of  the  plaintiff.  Therefore  I  entirely  agree 
that  that  part  of  the  decree  must  be  altered  so  as  to  leave 
the  purchasers  in  full  possession  of  their  deeds,  and  in  the 
actual  possession  which  they  have  got  of  the  property  itself. 

Then  there  is  another  equally  cardinal  rule  of  this  court, 
that  if  a  purchaser,  however  honest,  on  the  completion  of 
his  purchase,  acquires  a  defective  title,  that  defective  title 
this  court  will  not  allow  to  be  strengthened  either  by  his 
own  fraud  or  by  the  fraud  of  any  other  person.  Therefore, 
in  my  opinion,  this  court  cannot  allow  the  title  to  be 
strengthened  by  the  fraudulent  reconveyance  to  which  the 
Lord  Chancellor  has  adverted. 

Sir  Gr.  Mellish,  L.  J.:    I  am  of  the  same  opinion. 

I  have  nothing  to  add  as  to  the  case  of  Stephens ;  but 
34]  with  ^reference  to  the  case  of  the  purchasers,  I  agree 
with  what  has  been  laid  down  by  the  Lord  Chancellor,  that 
in  this  case  there  is  no  estoppel  as  to  the  legal  estate  alleged 
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to  have  passed  to  the  purchasers.  It  would  have  been  a 
question  of  some  difficulty  whether,  if  the  legal  estate  had, 
no  matter  by  what  means,  got  into  the  purchasers,  it  could 
have  been  got  out  of  them  ;  but,  in  my  opinion,  it  is  clear 
that  it  has  not,  for  thfere  is  no  estoppel,  and  I  think  that  the 
case  is  governed  by  that  of  Right  a.  Jefferys  v.  BucknelH^), 
The  recital  there  was  a  recital  that  the  person  conveying  was 
legally  or  equitably  seized ;  but  it  was  laid  down  by  JLord 
Tenterden,  in  delivering  the  judgment  ot  the  court,  and  \i  is 
no  doubt  a  very  old  rule  of  law,  that  to  create  an  estoppel 
the  averment  in  the  recital  must  be  certain  and  precise  ;  and 
it  seems  impossible  to  say  that  when  the  recital  is  that  the 
conveying  party  is  seized,  or  otherwise  'well  entitled  to  an 
estate  in  fee  simple  ;  that  means  he  is  seized  of  a  legal  es- 
tate in  fee  simple  ;  the  reason  being  that  the  recital  involves 
another  alternative.  It  is  difficult  to  see  how  a  person  can 
be  entitled  in  fee  simple  otherwise  than  by  being  seized,  ex- 
cept bv  having  an  equitable  estate  in  fee  simple.  At  any 
rate,  therecitel  is  capable  of  receiving  that  construction, 
and  that  is  sufficient  to  prevent  the  estoppel  arising. 

Then,  if  there  is  no  estoppel,  it  follows  that  the  legal  es- 
tate, when  conveyed,  remained  in  Stephens  ;  and,  although, 
no  doubt,  if  he  had  obtained  it  honestly,  he  would  have 
been  a  trustee  for  the  purchasers,  I  am  clearly  of  opinion 
that,  if  he  did  not  obtain  it  honestly,  the  purchasers  have 
no  case  to  prevent  the  deed  which  he  obtained  dishonestly 
from  being  set  aside.  That  point  is  directly  decided  by  the 
case  of  Eyr^  v.  BwAester  (').  In  that  case  the  Jbank  were 
purchasers  for  valuable  consideration  without  notice,  be- 
cause they  had  obtained  their  conveyance >and  had  advanced 
£95,000  before  they  discovered  the  mortgage  of  Mr.  Eyre. 
Then  they  did  discover  it,  and  there  was  no  doubt  that,  hav- 
ing discovered  it,  they  made  an  agreement  with  Sadleir  that 
he  would  procure  a  reconveyance.  In  the  present  instance 
the  purchasers  never  discovered  the  defect  in  their  title ;  but 
it  appears  *to  me  that  can  make  no  difference,  because,  [35 
when  they  try  and  set  up  the  conveyance  of  the  legal  estate 
'to  Stephens,  they  are  in  effect  availing  themselves  o^a  fraud- 
ulent conveyance.  It  makes  no  difference  that  a  person 
believed  that  such  a  conveyance  could  be  obtained,  for  he 
cannot  avail  himself  of  a  conveyance  obtained  by  fraud.  It 
is  contrary  to  every  rule  of  equity  that  he  should  attempt  to 
set  up  for  hiff  own  advantage  a  conveyance  tainted  with 
fraud. 

I,  therefore,  entirely  agree  that  the  purchasers  cannot  pre- 

(»)  2  B.  <fe  Ad.,  278.    '  (*)  10  H.  L.  C,  90. 
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vent  the  conveyance  from  being  set  aside,  and  I  also  agree 
that  the  rule  of  this  court  in.  favor  of  a  purchaser  for  valu- 
able consideration  without  notice  is  so  far  in  favor  of  the 
purchasers  that  they  cannot  here  be  ordered  to  deliver  up 
the  deeds.  ^^ 

Solicitors  for  the  plaintiff :  Messrs.  Budd  <&  Son. 
Solicitors  for  Stephens :  Messrs.  T,  White  &  Sons. 
Solicitors  for  Pugh :  Messrs.  Combe  &  Wainwright 
Solicitors  for  Lewis  Beavan,  and  Price :  Messrs.  Batty  & 
Whitehouse. 
Solicitors  for  Crealock :  Messrs.  Clarke^  Son  &  HawUns. 
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Slark  v.  Dakyns.* 

[1872     S.     213.] 
Power — Jianotenest — Power  to  appoifd  by  WiU — AhtohUe  Interest 

Where,  under  a  special  power,  an  appointment  is  made  giving  an  invalid  power  of 
appointment  with  a  gift  over  in  certain  events,  the  gift  over  is  not  invalidated  by 
the  invalidity  of  the  power. 

A  power  to  appoint  is  not  bad  because  it  may  be  so  exercised  as  to  render  the  ap- 
pointment void  as  being  too  remote. 

A  power  to  appoint  to  children  absolutely  may  be  exercised  by  giving  a  child  an 
estate  for  life  with  power  to  appoint  by  will. 

A  testator  gave  certain  property  upon  trust  for  his  granddaughter  A.  for  life,  and 
after  her  death  for  her  children,  or  some  of  them,  as  she  should  by  deed  or  will  ap- 
point. A.,  by  her  will,  appointed  one-fifth  of  tlie  fund  to  eaeh  of.  five  children  (all 
of  whom  were  living  at  the  death  of  the  original  testator)  for  life,  and  directed  that, 
after  the  death  of  each  child,  the  share  in  which  the  child  had  a  life  int-erest  should 
be  held  in  such  manner  as  the  child  might  by  will  appoint,  with  limitations  over  in 
default  of  appointment  in  favor  of  the  survivors  in  different  events :  •    * 

Meld,  a  good  exercise  of  the  power  of  appointment. 

PMp&on  V.  Turner  {})  followed.  - 

Decision  of  Lord  Romilly,  M.R.,  afiHrmed. 

William  Bound,  by  his  will,  gave  certain  real  estate  and 
personal  estate  to  trustees  upon  trust  for  his  granddaughter, 
Anna  Maria  Slarls,  for  her  life,  and  after  ner  death  "In 
trust  for.  all  and  every  or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  children  or  child  born  or  to  be 
born  of  the  said  Anna  Maria  Slark  by  the  said  William 
Slark  the  younger  and  any  future  husband  and  husbands, 
their,  his,  or  her  heirs,  executors,  administrators  and  as- 
signs respectively,  with  such  provision  for  their  respective 

(»)  9  Sim.,  227. 
*Afl5rming  6  Eng.  Rep.,  857.        • 
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maintenance,  education  and  advancement,  and  at  such  age, 
day,  or  time,  or  respective  ages,  days,  or  times,  and  if  more 
than  one  in  such  parts,  shares  and  proportions,  and  charged 
with  such  annual  sums  of  money  and  hmitations  over  for  the 
benefit  of  the  said  children,  or  some  of  them,  or  some  of 
their  heirs,  executors  and  administrators  respectively,  and 
upon  such  conditions,  with  such  restrictions,  and  in  such 
manner  as  the  said  Anna  Maria  Slark  during  her  life,  by 
any  deed  or  deeds,  instrument  or  instruments  in  writing  to 
be  by  her  sealed  and  delivered  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  or  by  her  last 
will  and  testament  in  writing  or  any  codicil  or  codicils 
thereto  in  writing,  notwithstanding  coverture,  shall  from 
time  to  time  direct  or  appoint ;  and  in  default  of  such  direc- 
tion or  appointment,  and  so  far  as  any  such  direction  or  ap- 
pointment, if  incomplete,  shall  not  extend  "-^in  trust  for 
such  of  the  children  of  Anna  Maria  Slark  as  being  sons 
should  attain  the  age  of  twenty-one  years,  or  being  daughters 
should  attain  that  age  or  marry.  ^ 

William  Bound  died  in  1846,  and  at  the  time  of  his  death 
Anna  Maria  Slark  had,  living,  six  children,  namely,  a  son, 
William  Slark,  a  daughter,  Eliza  Jane  Cope,  and  four  other 
daughters. 

By  her  will,  dated  the  8th  of  December,  1865,  Anna  Maria 
Slark  directed  that  out  of  the  funds  subject  to  the  trusts  of 
the  will  of  William  Bound,  an  annuity  of  £100  a  year  should 
be  paid  *to  one  of  the  daughters ;  and  directed  that,  [37 
subject  thereto,  the  funds  aforesaid  should  be  held  upon 
trust  as  to  one-fifth  share  thereof  to  pay  the  income  of  such 
share  to  her  daughter  Eliza  Jane  Cope  during  her  life  for 
her  separate  use  without  power  of  anticipation.  The  testa- 
trix made  similar  appointments  as  to  the  son  and  as  to  three 
of  the  said  four  other  daughters,  and  directed  that,  subject 
as  aforesaid,  each  one-fifth  share  should,  after  the  decease 
of  each  son  or  daughter,  be  held  *'for  such  trusts,  intents, 
and  purposes  as  he  or  she  respectively  (and  as  regards  any 
of  my  daughters,  notwithstanding  any  coverture,  and 
whether  she  respectively  shall  be  covert  or  sole)  shall  by  his 
or  her  will  in*  writing,  or  any  codicil  or  codicils  thereto,  or 
smj  writing  in  the  nature  of  or  purporting  to  be  a  will  or 
codicil,  direct  or  appoint."  The  testatrix  then  made  pro- 
visions for  the  contingency'  of  a  son  or  daughter  surviving 
her  and  leaving  a  child.  The  will  then  proceeded  to  say :  • 
"  Provided  always,  and  I  further  declare  my  will  to  be,  that  * 
if  my  said  son  or  auy  of  them  my  said  four  last-named 
daughters  shall  die  in  my  lifetime,  or  if  my  said  son  or  any 
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of  them  my  said  daughters  after  having  survived  me  shall 
afterwards  die  .without  having  had  any  child  who  shall  be 
living  at  his  or  her  respective  decease,  or  who  shall  have 
previously  died  after  having  attained  the  age  of  twenty-one, 
then  (in  defa)ult  of  any  direction  or  appointment  to  the  con- 
trary under  the  powers  hereinbefore  in  that  behalf  contained) 
the  said  trustee  or  trustees  do  and  shall  from  and  after  the 
decease  of  the  survivor  of  my  said  husband  and  of  myself 
and  of  my  said  son  or  (as  the  case  may  be)  of  each  such 
daughter  dying  as  aforesaid,  be  possessed  of  as  well  the 
share  or  shares  hereinbefore  originally  appointed  for  him  or 
during  his  or  her  life  and  msude  subject' to  his  or  her  ap.- 
pointment  as  aforesaid,  as  the  share  or  shares,  by  virtue  of 
this  present  clause  or  proviso,  surviving  or  accruing,  or 
which,  if  he  or  she  had  been  living,  would  have  survived  or 
accrued  for  his  or  her  use,  during  his  or  her  life,  of  and  in 
the  said  trust  estates,  moneys,  stocks,  funds,  and  securities, 
in  trust  for  the  survivor  or  survivors  or  others  or  other  of 
my  said  son  and  four  last-named  daughters,  and  if  more 
than  one,  in  equal  shares,  but  so  that  the  share  or  shares  of 
each  of  them  under  this  proviso  shall  go  and  be  upon  and 
38]  for  such  and  the  same  or  *the  like  trusts,  intents,  and 
purposes  as  are  hereinbefore  declared  concerning  his  or  her 
origmal  share." 

Anna  Maria  Slark  died  in  1871.  Eliza  Jane  Cope  had  died 
in  1870,  leaving  a  husband  and  a  child  her  surviving. 

The  suit  was  instituted  for  the  administration  of  the  es- 
tate of  William  Bound  ;  and  the  question  arose  whether  the 
share  given  to  Eliza  Jane  Cope  for  life  was  well  appointed 
after  her  death. 

Lord  Romilly,  M.R.,  held  that  the  appointment  was  good ; 
as  reported  (') ;  and  made  a  decree  that  the  will  of  Anna 
Maria  Slark  operated  as  a  valid  and  effectual  appointment 
under  the  power  given  to  her  by  the  will  of  William  Bound ; 
and  that  by  virtue  of  the  said  appointment,  and  subject  to 
the  annuity  of  £100,  William  Slark  and  the  other  three 
daughters  were  each  entitled  to  one  equal  fotirth  part  of  the 
trust  property  for  life,  with  power  for  -each  of  them  to  ap- 
point his  or  their  share  by  will,  and  that  the  life  interests  of 
the  other  three  daughters  were  limited  to  them  respectively 
for  their  separate  use  without  power  of  anticipation  during 
any  coverture. 

The  husband  and  the  child  of  Eliza  Jane  Cope,  who  were 
taken  to  represent  her  in  the  suit,  appealed. 

Mr.  Fry^  Q.C.,  and  Mr.  Warmington,  for  the  appellants: 

(»)  Law  Rep.,  16  Eq.,  807;  6  Eng.  Rep.,  857. 
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We  admit  that  the  gift  to  Eliza  J^ne  Cope  for  life  is  good, 
but  we  say  that  the  gift  to  her  of  a  power  of  .appointment 
bj^  will  is  bad,  and  therefore  the  gifts  ovej  fail.  The  conse- 
quence is  that  the  gift  over  in  the  original  testator's  will 
comes  into  effect,  and  we,  as  representing  Eliza  Jane  Slark, 
one  of  the  children,  obtain  a  share  :  Sugden  on  Powers  (*)* 
The  power  given  to  Eliza  Jane  Cope  to  appoint  by  will  is 
bad,  both  as  being  too  remote,  and  as  not  authorized  by  the 

Eower  given  by  the  will  of  William  Bound.  It  might  have 
een  given  to  a  cliDd  of  Anna  Maria  Slark  born  after  the 
death  of  the  testator,  and  that  would  have  been  against  the 
rules  as  to  perpetuities,  inasmuch  as  the  property  could  not 
have  been  dealt  with  during  the  life  of  the  child.  The  diffi- 
culty was  got  over  in  In  re  Teague^s  Settlements^)  byre-, 
jectmg  the  restraint  against  *anticipation ;  but  tnat  [39 
shows  what  the  rule  is.  Wollaston  v.  King  (')  and  Morgan 
V.  Gronow  (*)  are  also  authorities  on  this  point. 

Besides,  it  is  an  invalid  exercise  of  the  power  given  by 
William  Bound' s  will,  for  the  testatrix  could  give  an  inter- 
est, but  had  no  right  to  give  a  power  which  is  not  an  inter- 
est A  power  to  appoint  by  deed  or  will  would  have  been 
good,  as  the  daughter  might  then  have  appointed  to  herself. 
We  admit,  however,  that  we  cannot  distinguish  this  case 
from  Phipson  v.  Turner  (*). 

Moreover,  we  contend,  on  the  construction  of  the  gift  over, 
that  it  does  not  apply  to  the  case  which  has  happened. 

Mr.  Chitty,  Q.C.,  and  Mr.  A.  T,  Watson^  for  the  plain- 
tiff: Even  if  the  power  given  to  Eliza  Jane  Cope  to  ap- 
point by  will  is  invalid,  the  gift  over  is  good:  Webh  v. 
Sadler  (•). 

Mr.  Fry^  in  reply. 

Lord  Cairns,  L.  C,  expressed  his  opinion  that,  even  if 
it  was  possible  to  impeach  the  validity  either  of  the  power 
or  the  manner  in  which  that  power  was  exercised,  still,  on 
the  construction  of  the  will,  there  would  stand  a  separate 
independent  gift  over  in  the  event  of  one  child  dying  in 
the  lifetime  of  the  testati'ix ;  and  as  to  that  no  question 
could  arise. 

His  Lordship  then  proceeded  to  say :  But  as  two  other 
a^rguments  were  adduced,  and  as  the  decree  goes  on  to  state 
the  conditions  under  which  the  children  will  take,  it  may 
be  convenient  that  I  should  express  my  opinion  on  those 
points. 

(»)  8th  ed,  p.  608.  (*)  Law  Rep.,  16  Eq.,  1. 

(*)  Law  Rep.,  10  Eq.,  564.  (»)  9  Sim.,  227. 

(»)  Law  Rep.,  8  Eq.,  166.  (•)  Law  Rep.,  8  Ch.,  419. 
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As  to  the  question  of  perpetuity,  the  arguments  adduced 
have  no  bearine  whatever.  There  is  no  doubt  that,  under 
the  power  which  Jhe  original  testator  by  his  will  gave  to  his 
granddaughter,  she  mignt  have  given  a  power  to  appointto 
children  born  after  his  death,  and  might,  therefore,  have 
contrived  to  give  interests  which  would  be  void  under  the 
rules  against  perpetuities.  But  it  does  not  follow  that  be- 
cause the  original  power  might  have  been  badly  exercised, 
yet,  if  it  is  so  exercised  as  not  to  infringe  the  rule,  the  pos- 
sibility of  its  being  exercised  in  another  way  would  make 
the  power  void.  Grower  to  appoint  amongst  issue  prima 
•40]  fcici^  means  ^indefinite  issue,  and*  might  include  per- 
sons beyond  the  line,  but  the  question  in  all  cases  is  what 
,has  been  done.  The  appointment  made  by  Mrs.  Slark 
'  clearly  did  not  offend  against  the  rule  against  perpetuities, 
for  she  appointed  to  those  children  only  who  were  existing 
at  the  date  of  the  death  of  the  testator. 

The  other  question  is  this :  The  original  testator  provided 
that  his  granddaughter  might  appoint,  and  she  appointed  to 
her  children  for  life,  and  gave  to  ^ach  child  power  to  ap- 
point her  share  by  will.  It  is  said  that  this  is  not  warranted 
by  the  original  power,  that  the  life  interest  was  a  good  in- 
terest, but  that  the  power  to  appoint  by  will  was  not  war- 
ranted by  the  original  power,  it  appears  to* me,  however, 
that  the  appointment  was  warranted  by  the  original  power. 
It  was  said  that  the  testatrix  might  give  a  life  interest  or  an 
absolute  interest,  but  that  a  power  to  make  a  will  was  differ- 
ent, inasmuch  as  one  is  property  and  the  other  is  a  power. 
Yet,  taking  the  whole  together,  it  appears  to  be  simply  a 
mode  of  enjoyment  which  was  carved  out  of  the  absolute 
interest.  An  absolute  interest  might  have  been  conferred, 
and  it  was  equally  competent  to  a  person  exercising  the 
power  to  give  something  short  of  an  absolute  interest.  In 
whatever  way  the  power  so  given  was  to  be  exercised, 
whether  by  deed  or  will,  or  by  deed  alone,  or  by  will  alone, 
appears  to  me  immaterial. 

fiut  the  matter  is  entirely  covered  by  authoritjr,  and  it 
would  be  a  grave  danger  for  this  court  now  to  disturb  an 
authority  so  early  as  the  decision  of  the  Vice-chancellor 
Shadwell  in  PJiipson  v.  Turner  {'\  which  has  been  fol- 
lowed without  hesitation  in  more  than  one  case,  and  has 
been  adopted  in  the  practice  of  conveyancers,  and  ap- 
proved of  by  Lord  St.  Leonards  in  his  well-known  treatise 
on  Powers  ('). 

(')  9  Sim.,  227.  O  8th  ed.,  p.  683. 
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It  appears  to  me  that  both  on  principle  and  on  authority 
this  power  was  properly  exercised  by  Mrs.  Slark  in  her 
will,  and  that  the  surviving  daughters  have  power  to  appoint 
by  will. 

The  appeal  will  be  dismissed, 
•  SiE  W.  M.  James,  L.  J.,  and  Sib  G.  Mellish,  L.  J.,  con- 
curred. 

Solicitors :  Mr.  H.  P.  Bird;  Mr.  E.  O.  Bradley. 

(«)  8th  ed.,  p.  688. 
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*/7i  re  Donisthorpe  (a  Person  of  Unsound  Mind  not  [55 

so  found  by  Inquisition). 

In  re  Thomson's  Trust  Deed. 

Cr^dUart^  Deed^Bankruptetf  Ael,  1861 — Trustee  Acts — Appointment  of  New  Trustee. 

Where  one  of  the  trustees  of  a  creditors'  deed  re^tered  under  the  Bankruptcy 
Act,  1861,  has  become  of  unsound  mind,  the  Lords  Justices  sitting  in  Lunacy  have 
jurisdiction  under  the  Trustee  Acts  to  appoint  anew  trustee. 

This  was  a  petition  by  three  creditors,  on  behalf  of  them- 
selves and  the  other  creditors  entitled  to  the  benefit  of  a 
trust  deed  executed  by  B.  Thomson,  to  appoint  a  new  trus- 
tee of  that  deed. 

The  deed  was  accreditors'  deed,  dated  the  24th  of  Novem- 
ber, 1864,  and  registered  under  the  Bankruptcy  Act,  1861,  on 
the  21st  of  December^  1864.  By  this  deed  the  debtor's  es- 
tate was  vested  in  Butler  and  Donisthorpe. 

Donisthorpe  having  become  of  iihsound  mind,  this  peti- 
tion was  presented  for  th^  appointment  of  a  new  trustee  and 
a  vesting  order. 

The  creditors  who  had  executed  the  deed  were  upwards  of 
fifty  in  number.  The  petitioners  were  the  three  largest  cred- 
itors, representing  in  value  above  13-16ths  of  the  debts. 

Mr.  O:  Williamson^  for  the  petitioner,  referred  to  In  re 
Prices  Trust  Deed  (*)  and  In  re  Raphaels  Trust  Estate  (^). 
and  submitted  that  the  jurisdiction  was  in  Lunacy  and  not 
in  the  Court  of  Bankruptcy. 

Their  Lordships  made  an  order  as  praved. 

Solicitors  :  Messrs.  Williamson^  Iiill  &  Co. 

(>)  Law  Rep.,  6  Eq.,  460.  (*)  Law  Rep.,  9  Eq.,  238. 

11  Eng.  Eep.  65 
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[Law  Reports,  10  Chancery  Appeals,  64.] 
L.C.  «tL.JJ.,  Nov.  18,  1874. 

64]  *Saull  v.  Browne. 

[1872    S.     237.] 
Jurisdiction — Injunction — Criminbl  Proceeding*, 

Unless  the  cases  raised  and  the  objects  sought  are  identical  the  court  will  not  pre- 
vent a  plaintiff  in  this  court  from  proceeding  in  a  criminal  court  against  the  defen- 
dants to  the  suit  in  this  court. 
.    Mayor  of  York  v.  Pilkinqton  (*)  commented  on. 

Decision  of  the  Master  o^  the  Rolls  affirmed. 

Sarah  Saull,-  the  executrix  of  Thomas  Sanll,  filed  the 
bill  in  this  suit  a,^ainst  her  co-executor,  William  Saull,  and 
Browne  and  Godfrey,  two  other  persons  who  were  partners 
with  the  executors  in  a  wine  and  spirit  business.  The  bill 
alleged  divers  acts  of  misconduct  on  the  part  of  Browne  and 
Godfrey,  and  that,  acting  in  collusion,  they  had  formed  a 
scheme  for  transferring  the  business  so  as  to  injure  the  plain- 
tiff ;  and  the  bill  prayed  for  a  sale  of  the  partnership  prop- 
erty, and  for  accounts,  and  for  payment  ot  all  profits  made, 
and  compensation  for  losses  occasioned  by  the  removal  of 
the  business  to  another  place  of  business.  The  defendants 
answered  in  January,  1873. 

On  the  13th  of  November,  1874,  Sarah  Saull  obtained  from 
the  Police  Court  at  Worship  Street  a  summons  against 
Browne  and  Godfrey,  for  unlawfully  conspiring  to  defraud 
her  of  her  just  share  in  the  partnership  business. 

An  application  was  then  made  to  the  Master  of  the  Rolls 
on  behalf  of  Browne  and  Godfrey  for  leave  to  give  short  no- 
tice of  motion  to  restrain  the  proceedings  on  the  summons ; 
but  the  Master  of  the  Rolls  thought  he  should  have  no  juris- 
diction to  make  the  order,  and  refused  leave. 

The  motion  was  now,  by  leave',  made  before  the  Court  of 
Appeal. 

Mr.  Fry^  Q.C.,  and  Mr.  Ince^  in  support  of  the  motion: 
The  charge  before  the  magistrates  is  exactly  the  same  as  that 
raised  by  the  bill,  and  the  court  will  not  allow  a  defendant 
65]  to  *be  doubly  harassed.  Mayor  of  York  v.  PilHing- 
ton{')  is  a  clear  authority,  and  that  case  is  referred  to  in 
Lord  Montagtbe  v.  Duamani^)  and  Attorney -General  v. 
Cleaver  (').  It  will  be  very  inconvenient  to  have  the  question 
now  before  the  court  raised  and  decided  in  another  court. 

(»)  2  Atk.,  302.  (»)  18  Ves.,  2U   220;    Madd.  Ch.  Pr., 

(*)  2  Ves.  Sen,,  396.  8d  ed.,  p.  235, 
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Mr.  Fischer^  Q.C.,  and  Mr.  LococJc  Webh^  for  the  plaintiff, 
were  not  called  upon. 

Lord  Cairns,  L.C:  I  should  be  unwilling  to  express 
any  doubt  that  there  may  be  cases  in  which  criminal  pro- 
ceedings instituted  by  a  party  to  a  suit  in  this  court  are  so. 
identical  with  the  civil  proceedings  as  to  induce  this  court 
to  order  that  the  same  person  shall  not  at  the  same  time 
pursue  his  remedy  in  this  court  and  pursue  another  remedy 
which  ranges  itself  under  the  head  of  criminal  jurisdiction. 
No  doubt  there  may  be  such  a  case,  and  the  authorities 
which  have  been  referred  to,  when  properly  understood,  en- 
tirely come  under  the  description  whicn  I  have  given. 

In  the  present  case  the  bill  was  filed  by  a  plaintiff  alleging 
various  matters  as  to  a  partnership  with  the  defendants,  and 
asking  for  the  interference  of  the  court  for  the  protection  of 
the  property  of  the  partnersliip.  I  make  no  observation  as 
to  the  prospects  of  success  in  this  suit :  with  that  I  have  now 
nothing  to  do,  and  as  to  that  of  course  I  know  nothing. 
But  I  hnd  that  the  same  plaintiff  has  taken  out  a  summons 
before  a  police  magistrate  against  the  defendants,  or  some 
of  them,  alleging  that  they  have  entered  into  a  conspiracy, 
and  in  the  course  of  it  have  injured  the  plaintiff  as  to  the 
partnership  property.  That  summons  is  based  entirely  upon 
criminal  proceedings,  and  the  object  is  to  obtain  the  punish- 
ment of  the  persons  charged  with  the  conspiracy.  It  ap- 
pears to  me  that  the  thing  which  is  sought  by  this  summons 
13  different  from  anything  which  could  Jbe  obtained  in  this 
court.  No  doubt  the  Criminal  Court  may  have  to  consider 
the  question  of  property,  but  the  object  of  the  summons  is 
not  to  obtain  relief  *as  to  the  property,  but  to  obtain  [66 
punishment  for  the  defendants  m  their  persons. 

We  put  it  to  the  defendants'  counsel  whether,  if  before 
the  suit  was  commenced  a  summons  of  this -kind  had  been 
taken  out,  this  court  could  interfere  with  tne  proceedings, 
and  it  was  admitted  that  the  court  could  not  interfere.  So 
also  it  cannot  be  doubted  that,  after  relief  has  been  given  by 
this  court  in  this  suit,  a  criminal  court  might  be  applied  to, 
and  the  punishment  of  the  defendants  might  be  ootained. 
If,  then,  such  proceedings  might  be  taken  either  before  or 
after  the  suit,  it  is  difficult'  to  see  why  they  should  not  be 
taken  at  the  same  time  and  concurrently  with  the  suit. 
There  is  no  inconsistency  in  allowing  both  proceedings,  as 
nothing  which  takes  place  on  the  summons  can  be  evidence 
in  the  suit. 

It  would  be  in  the  discretion  of  the  magistrate  whether  to 
hear  the  case  or  not ;  but  that  is  for  his  discretion,  not  for 
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ours.  Or,  if  the  summons  should  result  in  an  indictment,  it 
will  be  for  the  Attorney-General  to  consider  whether  such  a 
proceedihg  ought  to  be  allowed  to  go  on ;  but  that,  again, 
rests  in  his  discretion,  not  in  ours. 

There  is  no  authority  for  us  to  make  such  an  order,  and 
the  motion  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  L.J.:  I  am  of  the  same  opinion.  In 
old  times  this  court  might  well  have  been  asked  to  interfere 
with  criminal  proceedmgs  taken  against  an  officer  of  the 
court  for  the  purpose  of  harassing  him,  'as  he  had  no  other 
sufficient  protection.  There  is  an  old  decision,  referred  to 
in  the  note  to  Francklyn  v.  Oolhonn  (*),  that  resisting  and 
killing  a  sequestrator  was  not  murder.  At  that  time,  there- 
fore, the  court  had  cause  to  interfere  with  criminal  proceed- 
ings, but  the  cause  for  so  doing  has  now  ceased.  The 
authority  produced  to  us.  Mayor  of  York  v.  Pllkington  (*), 
is,  as  far  as  I  know,  the  only  case  in  which  this  court  has 
made  such  an  order  as  we  are  now  asked  to  make ;  and  even 
that  case  is  .not  exactly  similar,  because  it  appears  that  the 
same  right  would  there  have  been  tried  in  both  courts. 
67]  *SiR  Gr.  Mellish,  L.J.:  I  am  of  the  same  opinion. 
The  power  of  this  court  to  interfere  with  a  criminal  proceed- 
ing can  only  arise'  when  the  criminal  proceeding  is  of  the 
same  nature  as  the  civil  proceeding.  The  only  case  cited 
was  of  that  nature,  but  here  the  proceedings  are  quite  differ- 
ent, and  this  court  is  not  called  upon  to  interfere. 

Solicitors  for  the  defendants  :  Messrs.  Howard  <fe  Oo. 
Solicitors  for  the  plaintiff :  Messrs.  Miller  &  Miller. 

(»)  8  Sw.,  276,  280,  n.  O  2  Atk.,  302. 


[Law  Reports,  10  Chancery -Appeals,  68.] 
L.JJ.,  Nov.  16,  1874. 

68]  *-^^  ^^  Morris's  Estate. 

Morris  v.  Morris. 

[1872    M.     282.] 
Retainer  by  Executor — Debt  not  yet  ascertained — Partnenhip  Aecaunts, 

A  testator,  who  was  a  member  of  a  partnership  firm,  appointed  one  of  hissorviying 
copartners  and  another  person  his  executors  : 

Held  (affirming  the  decision  of  Hall,  V.C.).  that  the  surviving  partner  was  not  de- 
prived of  his  ri^t  to  retain  assets  in  his  hands  in  satisfaction  of  the  liability  of  the 
testator  to  the  firm,  by  the  fact  that  the  amount  of  the  liability  had  not  been  ascer- 
tained, no  accounts  of  the  partnership  having  been  taken. 
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This  was  an  appeal  from  a  decision  of  Vioe-Chancellor 
Hall. 

The  testator,  Thomas  Arthur  Morris,  whose  estate  was 
being  administered  in  the  suit  on  an  administration  sum- 
mons, was,  during  his  life,  in  partnership  with  his  brothers, 
the  plaintiff  Richard  Morris  and  the  defendant  George  Wil- 
liam Morris,  in  two  distinct  firms,  which  carried  on  business 
at  Doncaster  under  the  style  of  Morris  Brothers,  and  at  Mo- 
gador,  in  Africa,  under  tne  style  of  R.  Morris  &  Co. 

The  testator  died  on  the  18th  of  October,  1871,  having  by 
his  will  appointed  his  brother  George  William  Morris  and 
J.  D.  Holmes  his  executors. 

At  the  time  of  his  death  the  testator's  estate  was  insolvent. 
His  assets  consisted  of  the  sum  of  £964  1*.  2t?.,  which  was 
due  to  him  from  the  Doncaster  firm,  and  the  sum  of  £710 
195.  Id.,  which  remained  in  the  hands  of  the  executors  after 

Sayment  of  expenses.  The  surviving  partners  filed  an  affi- 
avit  stating  that  it  appeared  from  the  books  of  the  Mogador 
firm  that  the  testator's  share  of  the  liabilities  of  that  firm 
amounted  to  £3,105  2s.  4d.  The  defendant,  G.  W.  Morris, 
claimed  to  set  off  the  sum  of  £964  Is.  2d.  owed  by  the  Don- 
caster firm  to  the  testator  against  the  debt  due  from  him  to 
the  Mogador  firm,  which  was  conceded  by  all  parties,  the 
two  firms  being  composed  of  the  same  partners.  The  defen- 
dant also  claimed  to  retain,  according  to  his  legal  right  as 
executor,  the  sum  of  £710  Ids.  Id.,  in  part  payment  of  the 
balance  owed  by  the  testator  to  the  Mogador  firm,  of  which 
the  defendant* was  one  of  the  surviving  partners.  This  claim 
was  adjourned  into  court  *from  Chambers,  and  the  [69 
Chief  Clerk  at  the  same  time  certified  that  if  the  claim 
BhouM  be  held  good  it  would  not  be  to  the  advantage  of  the 
testator's  estate  to  investigate  further  the  accounts  oi  the  two 
partnerships,  which  would  be  very  voluminous. 

,The  legal  question  was  accordinglv  argued  on  the  assump- 
tion that,  whatever  the  result  of  taking  the  accounts  might 
be,  the  debt  due  from  the  testator's  estate  would  be  much 
larger  than  £710  19s.' Id.  The  Vice-Chancellor  made  an 
order  that  the  defendant,  G.  W.  Morris,  was  entitled  as  ex- 
ecutor to  retain  the  sum  of  £710  19s.  Id.,  and  also  any  fur- 
ther portion  of  the  testator's  outstanding  estate  which  the 
defendant  might  receive,  in  part  satisfaction  of  the  debt  of 
£3,105  3s.  4d.  mentioned  in  the  Chief  Clerk's  certificate  to  be 
the  testator's  share  of  the  liabilities  of  the  firm  of  R;  Morris 
&  Co.,  and  declared  that  the  accounts  of  neither  of  the  part- 
nerships ought  to  be  taken. 
From  this  decision  H.  Robinson,  a  creditor  of  the  testator 
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to  the  amount  of  £314,  appealed,  by  special  leave  of  the 
court. 

Mr.  W.  Pearson^  Q.C.,  and  Mr.  Bardswell^  for  the  appel- 
lant :  The  right  of  retainer  by  an  executor  is  a  strictly  legal 
right ;  and  is  only  coextensive  with  the  right  of  payment. 
If  the  debt  is  not  ascertained,  and  not  at  once  payable,  there 
is  ho  right  of  retainer.  In  the  present  case,  tne  debt  is  not 
only  unascertained,  but  is  incapable  of  being  ascertained  in 
a  court  of  law.  A  court  of  law  cannot  take  the  accounts  of 
a  partnership,  and  therefore  will  not  allow  the  right  of  re- 
tainer against  a  liability  which  depends  on  the  result  of 
partnership  accounts :  De  Tastet  v.  Shaw  (*).  The  courts 
of  equity  do  not  favor  the  right,  and  will  not  allow  it  where 
it  would  not  be  allowed  at  law :  Williams  on  Executors  (') ; 
Chapman  v.  Turner  (*).     At  all  events,  the  court  has  no 

Sower  to  determine  the  question  until  the  accounts  have 
een  taken.  It  may  turn  out  that,  as  between  the  partners, 
there  is  nothing  due  from  the  testator's  estate. 

Mr.  Lindley^  Q.C.,  and  Mr.  Bury^  for  the  executor:  It 
was  assumed  by  all  parties  before  the  Vice-Chancellor  that 
whatever  the  result  of  the  accounts  might  be,  there  would 
be  a  balance  due  from  the  estate  of  the  testator  far  exceeding 
70]  •the  sum  *of  £710 ;  and  it  was  therefore  useless  to  take 
the  accounts  before  determining  the  question  of  law.  The 
right  of  retainer  is  not  strictly  confined  to  legal  debts.  The 
courts  of  law  admit  the  right  of  retainer  for  equitable  debts, 
such  as  debts  due  to  a  trustee  for  the  executor,^ and  the  right 
is  also  admitted  in  equity :  Cockroft  v.  Black  {*),  The  right 
of  retainer  in  respect  of  the  result  of  a  partnership  account 
is  not  denied  in  3e  Tastet  v.  Shaw  {') ;  but  the  court  of  law 
having  no  machinery  to  ascertain  t^e  debt,  could  no*  give 
effect  to  the  right.  That  is  no  reason  whj'^  it  should  not  be 
enforced  in  equity  where  the  accounts  may  be  taken.  It  is 
no  objection  to  the  right  of  retainer  that  the  debt  is  a  com- 
plicated one,  or  that  the  debt  is  only  due  to  one  of  the 
executors :  Kent  v.  Pickering  (*). 

Mr.  Karslake^  Q.C.,  and  Mr.  Biiry^  for  the  plaintiff. 

Mr.  W.  Pearson^  in  reply. 

Sir  W.  W.  James,  L.J.:  I  am  of  opinion  that  the  de- 
cision of  Vice-Chancellor  Hall  is  perfectly  right. 

There  are  two  questions  before  us  which  have  been  raised 
by  the  appellant,  and  the  appellant's  argument  consists,  to 
a  great  extent,  in  mixing  those  two  questions  together. 

0)  1  B.  A  A.,  664.  (*)  2  P.  Wmg.,  298. 

(«)  6th  ed.,  p.  971.  (*)  2  Keen,  1. 

X«)  11  Vin.  Abr.,  D.  2,  pi.  2. 
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As  I  understand  it,  there  were  two  questions  before  the 
Vice-Chancellor.  The  first  was  the  point  of  law  which  was 
argued  before  him  on  the  assumption  that  there  was  a  debt, 
and  which  has  also  been  the  main  question  argued  before  us, 
namely,  that  a  surviving  partner  who  is  an  executor  has  a 
right  of  retainer  in  respect  of  a  balance  to  be  ascertained  in 
Chambers  upon  taking  the  partnership  accounts.  The  amount 
cannot  be  ascertained  till  the  accounts  are  taken,  bi|t  as- 
suming that  there  is  a  debt,  and  that  the  amount  of  the  debt 
will  be  ascertained  on  taking  the  partnership  accounts,  does 
the  right  of  retainer  exist,  or  will  it  exist  when  that  debt  is 
ascertained?  The  Vice-Chancellor  was  of  opinion,  and  I 
concur,  that  there  was  no  distinction  for  the  purpose  of 
retainer  between  a  debt  which  required  accounts  to  be  taken 
and  any  other  debt  which  might  oe  the  subject  of  proof  by 
*the  executors — that  the  mere  complication  of  the  de-  [71 
tails  from  which  the  amount  of  the  debt  was  to  be  ascer- 
tained could  not  affect  the  principle.  But  then  it  is  said 
that  this  was  as  between  the  partners  an  equitable  debt 
(although  I  am  not  quite  sure  wnether  it  is  not  a  legal  debt 
also) ;  tliat  it  is  a  debt  which  could  not  be  ascertained  at  law, 
but  only  in  equity ;  and,  therefore,  that  a  court  of  law  would 
not  allow  it  to  be  the  subject  of  retainer,  and  consequently, 
a  court  of  equity  would  not  allow  it  to  be  the  suDject  of 
retainer.  The  general  principle  has  been  referred  to  in  sup- 
port ot  that  doctrine,  that  a  court  of  equity  only  gives  the 
ri^ht  of  retainer  where  the  court  of  law  gives  it.  That  doc- 
tnne  has  been  the  subject  of  qualification  and  modification, 
as  it  appears  to  me,  arising  out  of  the  justice  of  the  case. 
An  equitable  debt  has  been  allowed  to  be  retained  in  this 
court ;  courts  of  law  have  followed  that,  and  allowed  equi- 
table debts  to  be  retained  at  law. 

Then  there  came  the  question  of  debt,  which  could  only 
be  ascertained  through  tlie  machinery  of  a  court  of  equity, 
as  in  De  Tastet  v.  Shaw  Q),  In  that  case  the  court  oi  law 
in  effect  said,  ''The  plea  tenders  an  issue  which  is  incapable 
of  being  tried  in  this  court,  for  this  court  is  unable  to  ascer- 
tain the  amount  of  debt ;  therefore  we  are  powerless." 
That  would  seem  to  me  necessarily  to  lead  to  a  reference  to 
this  court  to  supply  that  defect.  The  executor's  right  of 
retainer  being  a  right  in  respect  of  the  thing  itself,  which  is 
the  debt,  and  that  right  being  incapable  of  being  exercised 
through  defect  of  machinery  in  the  court  of  law,  we  are 
asked  to  say  that  we  will  refuse  our  machinery  to  supply 
that  defect. 

0)  1  B.  A  A.,  664. 
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I  am  of  opinion  that  such  a  course  would  be  really  a 
monstrous  violation  of  common  sense  and  common  justice. 
I  agree  with  Vice-Chancellor  Hall,  that  the  decision  in  De 
Tastet  V.  Shaw  was  a  mere  statement  of  the  court's  inabilitv 
to  do  the  justice  which  the  case  required,  and  therefore  it 
became,  as  a  matter  of  machinery,  necessary  to  resort  to 
this  court  to  do  it.  That  being  so,  the  right  must  be  exactly 
the  same,  as  it  seems  to  me,  wnether  it  is  a  complicated  or  a 
simple  right  of  retainer,  and  the  executor  cannot  be  allowed 
to  lose  the  right  because  this  court  is  the  only  court  in 
which  the  amount  can  be  properly  and  eflfectually  ascer- 
tained. That  was  the  legal  principle,  as  I  understand,  which 
72]  the  ^parties  desired  to  have  settled  by  the  court,  in  or- 
der that  they  might  know  whether  it  was  worth  their  while 
to  go  on  with  any  further  expense  to  an  estate  where  the 
assets  are  verp-  small  compared  with  the  amount  of  legal 
debts  and  liabilities.  I  think  that  was  a  very  convenient 
course,  because  it  would  be  monstrous  that  these  parties 
should  be  allowed  to  go  on  takipg  the  accounts  at  an  im- 
mense expense,  and  then  have  the  question  of  law  deter- 
mined after  the  accounts  had  been  taken  upon  further  con- 
sideration, when  great  part  of  the  assets  had  been  exhausted. 

Then  arose  the  second  point,  wTiich  to  my  mind  is  wholly 
disconnected  from  the  first,  namely,  that  the  executor  has 
not  averred  a  debt  in  his  affidavit,  but  has  onlv  averred  a 
liability  which  may  or  may  not  ripen  into  a  debt,  because 
all  the  liabilities  of  the  partnership  may  have  been  paid  by 
the  surviving  partners,  if  obody  ever  suggested  anything  of 
the  kind  until  it  was  ingeniously^  raised  by  Mr.  Pearson  in 
his  argument  before  us.  The  point  was  never  discussed — no 
evidence  was  ever  required — no  question  was  ever  put  to  the 
Vice-Chancellor,  and  the  Chief  Clerk's  certificate,  which  is 
now  binding  upon  the  parties,  has  found  it  is  not  worth 
while  to  incur  any  further  expense  on  these  accounts,  be- 
cause nothing  can  result  from  it  for  the  benefit  of  anybody. 

Therefore,  the  first  point  being  a  mere  q<iestion  of  law 
upon  the  right  of  retainer  on  the  part  of  the  executor,  and 
it  being  decided,  as  the  Vice-Chancellor  has  decided  it,  it 
appears  to  me  he  was  quite  right,  and  the  Chief  Clerk  was 
right,  and  the  parties  were  quite  right,  in  not  incurring  use- 
less expense  in  inquiring  what  the  amount  of  the  debt  was 
into  which  the  liability  would  ripen,  and  would  only  ripen 
when  the  accouAt  was  taken. 

Sir  G.  Mellisii,  L.J.:    I  am  of  the  same  opinion. 

With  reference  to  the  point  of  law,  which,  I  think,  is 
really  the  only  question  that  has  been  seriously  argued  be- 
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fore  US,  it  is  quite  clear  that  there  is  a  right  of  retainer  at 
law  for  all  legal  debts  ;  and  the  right  of  retainer  is  not  con- 
fined to  them,  but  the  right  of  retainer  at  law  extends  also 
to  equitable  debts  when  the  equitable  debtq  can  be  ascer- 
tained at  law. 

That  with  respect  to  the  legal  debts,  it  is  wholly  imma- 
terial that  it  is  required  to  take  a  complicated  account  before 
you  can  *ascertain  what  the  amount  of  the  debt  is.  No  [73 
doubt,  in  respect  of  partnership  accounts,  a  distinction  has 
been  made  between  partnership  accounts  and  other  accounts, 
because  the  partnership  accounts  cannot  be  taken  at  law ; 
and  that  being  so,  it  was  decided,  in  the  case  of  De  Tastet 
V.  Shaw  (*),  that  an  executor  cannot  retain  a  debt  if  it  in- 
volves the  taking  of  the  partnership  account  for  the  purpose 
of  ascertaining  whether  there  is  a  debt  or  not. 

Then  the  (juestion  that  really  arises  before  us  is,  would  it 
be  at  all  rational  or  right  to  hold  that,  although  there  may 
be  a  right  of  retainer  by  an  executor,  not  only  for  a  legal 
debt,  whether  it  requires  a  complicated  account  or  not,  but 
also  for  an  equitable  debt,  yet  if  the  equitable  debt  requires 
the  taking  of  partnership  accounts,  then  thjere  should  be  no 
right  of  retainer  ?  It  appears  to  me  that  that  would  be  a 
very  absurd  distinction,  and  that  we  ought  not  to  sanction  it. 

I  am  of  opinion  that  the  Vice-Chancellor  has  decided  the 
point  correctly. 

Solicitors  for  the  appellant :  Messrs.  Scott  &  Co. 
Solicitor  for  the  respondent :  Mr.  W.  H,  Lammin. 

(0  1  B.  A  A.,  664. 
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In  re  Wilkinson  (a  Lunatic). 

Lunaci^Siop-order  by  Amiffnee  of  one  of  the  Next  of  Kin, 

The  court  will  not  make  an  order  in  the  nature  of  a  stop-order  on  the  estate  of  a 
lunatic  in  £fivor  of  an  assi^ee  of  the  next  of  kin. 
In  re  JPiffoU  (*)  overruled. 

The  lunatic  in  this  case  was  found  to  be  of  unsound  mind 
by  inquisition  on  the  16th  of  February,  1868,  and  commit- 
tees of  her  person  and  estate  were  appointed.  Her  property 
consisted  of  about  £10,790  in  the  puolic  funds,  which  were 
transferred  into  court  in  the  lunacy.  She  had  five  brothers 
and  a  sister,  who  were  her  sole  next  of  kin. 

(«)  3  Mac.  A  G.,  268. 

11  Eno.  Rep.  66 
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On  the  11th  of  November,  1874,  J.  F.  Williams,  onejpt 
the  next  of  kin,  and  three  of  his  children,  assigned  to  Wil- 
74]  liam  Baker  *all  the  sixth  part  or  other  share  to  which 
J.  P.  Williams  was  or  would  be  entitled  on  the  death  of  the 
lunatic,  for  securing  the  repayment  of  a  sum  of  £400. 

The  parties  to  the  deed* now  presented  a  petition  in  the 
lunacy,  praying  that  no  part  of  the  funds  in  court  or  the 
interest  thereof  might  be  transferred  or  paid  to  any  persons 
claiming  in  right  of  or  under  the  assignors  without  notice  to 
W.  Baker. 

Mr.  Batten^  for  the  petitioners,  referred  to  In  rePlgoit{'\ 
where  a  similar  order  was  made  by  Lord  Truro.  In  a  previ- 
ous case.  In  re  Moore  ('),  a  stop-order  in  more  general  terms 
had  been  granted  by  Lord  Cottenham,  but  the  form  of  the 
order  now  asked  for  was  approved  by  Lord  Truro. 

Mr.  KnoXj  for  the  committees,  opposed  the  petition :  It  was 
against  the  practice  of  the  court  to  make  any  order  during 
the  life  of  a  lunatic  interfering  with  the  administration  of  his 
estate  after  his  death. 

Sir  W.  M.  James,  L.  J.:  I  think  the  order  in  In  re  Pigott 
was  made^er  incuriam.  According  to  the  present  practice 
in  lunacy  no  sucli  order  is  ever  made  or  will  be  made.  The 
petition  must  be  dismissed  with  costs. 

Sir  G.  Mellish,  L.  J.,  concurred. 

Solicitors:  Mr.  E.  E.  Barlee;  Messrs.  Park  Nelson  & 
Morgan. 

O  8  Mac.  <&  6.,  268.  (>)  1  Mac.  A  G.,  103. 
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76]  *EvANS  V.  Bear. 

[1870     E.     64.] 

« 

AttacJimerU — Defaulting  TVuslee — Pomemmi  of  Control — Debtors  Act,  1869,  <.  4, 

Exception  3. 

In  order  to  bring  a  tmstee  within  the  3d  exception  of  8ect.  4  of  the  Debtors  Act, 
1869  (32  (fe  33  Vict.  c.  62),  it  is  not  necessary  that  the  money  should  have  been  in  his 
sole  possession  or  under  his  sole  control.  Therefore,  where  a  sum  of  money,  forming 
part  of  the  assets  of  a  testator's  estate,  was  paid  into  a  bank  to  the  joint  account  of 
two  executors,  with  power  to  one  of  them  to  draw  checks,  and  he  drew  out  the  nione}'^ 
and  misapplied  it,  and  an  order  was  made  against  both  executors  for  payment  of  'the 
money  into  court: 

HeM  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  the  other  executor 
was  within  the  exception,  and  that  a  writ  of  attachment  might  be  issued  against  him 
for  non-pav'ment  of  the  money. 

A  writ  of  attachment  for  non-payment  of  money  is  a  matter  of  right,  and  the  court 
has  no  discretion  to  refuse  it. 
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This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Rolls. 

The  bill  was  filed  by  a  residuary  legatee  under  the  will  of 
Thomas  Sutton  against  his  surviving  executor,  John  Bear, 
and  the  ^personal  representative  of  a  deceased  execu*  [77 
tor,  William  Drake,  for  the  administration  of  the  estate,  and 
charging  the  executors  with  breach  of  trust,  by  which  some 
of  the  trust  funds  had  been  lost. 

The  testator  died  in  1862. 

W.  Drake  was  a  solicitor,  and  acted  almost  exclusively  in 
the  administration  of  the  estate.  J.  Bear  was  a  village 
school  master,  of  advanced  age ;  he  took  very  little  part  m 
the  administration  except  by  joining  in  receipts. 

W.  Drake  misappropriated  a  considerable  sum  of  money, 
and  died  in  December,  1866. 

The  Chief  Clerk's  certificate  found,  among  other  things, 
that  the  executors  had  jointly  and  severally  received  a  sum 
of  £4,670,  being  the  proceeds  of  the  sale  of  certain  real  estate 
of  the  testator ;  and  that,  after  deducting  the  payments  which 
they  had  made,  there  was  a  balance  due  from  them  of  £2,203. 

By  the  order  on  further  consideration,  J.  Bear  and  the  es- 
tate of  W.'  Drake  were  declared  jointly  and  severally  liable 
to  pay  the  said  sum  of  £2,203,  and  J.  Bear  and  the  admin- 
istrator of  W.  Drake  were  ordered  to  pay  the  money  into 
court  by  a  day  therein  named. 

The  money  not  having  been  paid  at  the  appointed  time, 
the  plaintiff  moved  for  an  attachtnent  against  Bear. 

It  appeared  from  the  affidavits  filed  by  Bear  that  he  had 
himself  received  no  part  of  the  money  which  had  been  lost ; 
that  the  purchase- money  for  the  estate  had  been  paid  into 
the  Dereham  Bank  to  the  joint  account  of  the  two  executors, 
and  had  been  drawn  out  by  W.  Drake,  under  an  authority 
to  the  bank  to  honor  his  checks.  He  also  swore  that  he  was 
unable  to  pay  the  money,  and  had  no  property  except  a 
small  life  annuity. 

It  was  also  in  evidence  that  Bear  was  upward  of  seventy- 
five  years  of  age,  and  exceedingly  infirm  and  in  a  bad  state 
of  health,  and  that  an  arrest  would  endanger  his  life. 

The  Master  of  the  Rolls  held  that  Bear  was  not  protected 
by  the  Debtors  Act,  and  that  the  court  had  no  discretion  to 
prevent  the  writ  from  issuing.  From  this  decision  Bear  ap- 
I)ealed,  thp  writ  having  been  suspended  by  the  Lords  Jus- 
tices in  the  meantime. 

*Mr.  Cozens  Hardy ^  for  the  appellant:  First:  tliis  is  [78 
not  a  case  within  the  exceptions  in  the  Debtors  Act,  1869, 
and  Bear  is  therefore  protected  from  arrest.     The  only  ex- 
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ception  bearing  on  the  case  is  the  3d  exception  mentioned  in 
sect.  4,  namely,  "Default  by  a  trustee  or  person  acting  in  a 
*  fiduciary  capacity  and  ordered  to  pay  by  a  court  of  equity 
any  sum  in  his  possession  or  under  his  control."  The  monejr 
nevep  was  in  Bear's  possession  or  under  his  control,  font 
was  in  the  joint  possession  of  himself  and  his  co-executor. 
At  all  events,  he  never  had  any  benefit  from  it,  and  was 
guilty  of  no  moi-al  delinquency :  Middleton  v.  Chichester  {^\ 

Secondly :  the  issuing  of  the  writ  is  in  the  discretion  of  the 
court.  The  issuing  of  the  attachment  was  a  matter  of  course 
before  the  act,  because  without  it  no  writ  of  sequestration 
could  be  obtained.  Now,  under  the  8th  section,  a  sequestra- 
tion can  be  obtained  at  once.  A  motion  for  committal  to 
grison  under  the  5th  section  of  the  act  is  discretionary: 
•rder  in  Chancery  under  Debtors  Act,  1869,  rr.  9, 10,  11  ('') ; 
and  there  is  no  reason  why  an  attachment  should  be  on  a 
different  footing.  This  is  a  very  hard  case,  and  no  good  can 
'  result  from  the  attachment,  and  it  will  in  all  probability  re- 
sult in  the  death  of  the  defendant. 

Mr.  EllU^  for  the  plaintiff. 

Sir  W.  M.  James,  L.J.:  I  am  very  sorry  that  we  must 
hold  that  the  Master  of  the  Rolls  was  right.  It  is  quite  clear 
that  the  3d  exception  in  the  Debtors  Act  applies.  The  two 
executors  have  been  declared  severally  as  well  as  jointly  lia- 
ble for  the  money;  that  being  so,  we  have  no  discretion. 
The  case  is  entirely  taken  out  of  the  Debtors  Act,  and  the 
old  law  and  practice  are  applicable.  The  appeal  must  be 
dismissed,  but  without  costs. 

Sib  Q-.  Mellish,  L.  J.,  concurred. 

Solicitors  for  the  appellant:  Messrs.  SoU^  Turner  &  Knight 
Solicitor  for  the  respondent :  Mr.  J,  Lott^  agent  for  Messrs. 
DarviU  <fe  C7o.,  Windsor. 

(>)  Law  Rep..  6  Ch.,  162.  («)  See  Law  Rep.,  5  CIi.,  xxxiiL 
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79]  *^^  ^^  Mary  Smith  (a  Lunatic). 

Convermon — Lunatu^a  Efftate — Sale  of  Real  Efitaie — Lease  of  MineraU  for  a  grott 
^m — Tenant  in  Common — Subsequent  Confirmation  by  the  Court — Lunacy  itegu- 
lotion  Act,  1853  (17  <t  18  Vict.  e.  70),  ».  124,  180,  131. 

•  A.,  B.  and  C,  were  tenants  in  common  in  fee  of  land.  C.  became  of  unsound  mind. 
A.  and  B.  sold  part  of  the  land,  and  conveyed  their  shares  to  a  purchaser.  They 
also  granted  a  lease  of  the  minerals  under  other  parts,  and  demised  their  shares  to 
the  lessee,  in  consideration  of  a  gross  sum  of  money  payable  by  instalments,  called 
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in  the  lease  rent,  within  a  limited  time.  In  both  deeds  they  covenanted  that  C. 
should  concur,  and  that  they  would  hold  her  share  of  the  moneys  payable  in  trust 
for  her. 

B.  afterwards  became  also  of  unsound  mind,  and  A.  sold  other  parts  of  the  land, 
and  granted  leases  of  minerals  under  other  parts  for  a  like  consideration,  covenanting 
in  like  manner  that  B.  and  0.  should  concur,  and  that  he  would  hold  their  shares  of 
the  moneys  payable  iu  trust  for  themu  B.  and  G.  were  both  found  lunatic  by  inqui- 
sition ;  and  the  court  confirmed  the  sales  and  leases,  and  ordered  the  conmuttee  to 
execute  the  deeds. 

C.  died,  leaving  6.  her  heir-at-law  and  sole  next  of  kin.     Afterwards  B.  died  also  : 
Heldy  that  the  leases  were  in  the  nature  of  absolute  sales  of  portions  of  the  real 

estate;  that  the  confirmation  of  the.  sales  and  leases  were  sales  under  the  124th  sec* 
tion  of  the  Lunacy  Regulation  Act,  1863  ;  and  that  as  between  the  real  and  personal 
representatives  of  B.  the  proceeds  both  of  the  sales  and  the  leases  effected  after  B. 
became  of  unsound  mind  belonged  to  her  heir-at-law  as  real  estate. 

But  fiddy  that  as  to  the  shares  both  of  B.  and  C.  in  the  proceeds  of  the  sale  and 
lease  in  which  B.  concurred,  they  were  converted  into  personalty,  and  belonged  to 
B.'s  next  of  kin. 

In  this  case  petitions  were  presented  by  the  heir-at-law, 
and  by  the  legal  personal  representative  of  Mary  Smith,  a 
lunatic,  deceased,  raising  the  question  whether  certain  parts 
of  her  property  were  real  or  personal  estate. 

George  Smith,  the  father  of  the  lunatic,  by  his  wiU  dated 
the  21st  of  March,  1831,  gave  his  residuary  real  and  personal 
estate  to  his  son  and  daughters,  Samuel  Smith,  Martha 
Smith,  Mary  Smith,  and  Sarah  Smith,  their  heirs,  execu- 
tors, administrators,  and  assigns,  respectively,  as  tenants  in 
common. 

The  testator  died  shortly  after  the  date  of  his  will. 

Previously  to  the  year  1853,  Martha  Smith  became  of  un- 
sound mind,  but  was  not  so  found  by  inquisition.  By  an 
indenture  dated  *the  13th  of  January,  1853,  in  consid-  [80 
eration  of  £1,500  paid  to  Samuel,  Mary,  and  Sarah — as  to 
three- fourths  for  their  own  use,  and  as  to  one-fourth  in  trust 
for  Martha — Samuel,  Mary  and  Sarah  demised  certain  por- 
tions of  the  real  estate,  with  power  to  work  the  entirety  of 
the  mines,  to  Messrs.  Hickman,  for  thirty-one  years,  reserv- 
ing a  mining  rent  of  £487 10^.  every  half-year,  until  the  24th 
of  June,  1861,  and  upon  the  25th  of  December,  1861,  £450, 
after  which  no  further  rent  was  reserved,  with  a  proviso  that 
they  should  hold  one-fourth  part  of  the  moneys  so  paid  for 
the  security  of  themselves  in  respect  of  the  covenants  en- 
tered into  by  them  for  the  ultimate  confirmation  of  the  de- 
mise by  Martha,  and  for  quiet  enjoyment  in  the  meantime, 
and  subject  thereto  in  trust  for  Martha. 

On  the  13th  of  October,  1853,  Samuel,  Mary  and  Sarah 
sold  certain  other  parts  of  the  real  estates,  and  the  mines 
under  them.  By  the  deed  of  conveyance  they  conveyed 
their  undivided  three-fourths  to  the  purchaser,  and  cove- 
nanted that  Martha  should  convey  her  share,  and  that  they 
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would  stand  possessed  of  one-fourth  of  the  purchase-money 
in  trust  for  her. 

On  the  8th  of  December,  1854,  Mary  having  then  also  be- 
come of  unsound  mind,  although  not  so  found  by  inquisi- 
tion, Samuel  and  Sarah  sold  another  portion  ojc  the  real 
estate,  with  the  mines  under  it.  By  the  deed  of  conveyance 
they  conveyed  their  two  undivided  fourth  parts  to  the  pur- 
chasers, and  covenanted  that  Martha  and  Marv  should  con- 
vey their  shares,  and  that  Samuel  and  Sarah  would  hold 
two-fourths  of  the  purchase-money  in  trust  for  them  equally. 

By  an  indenture  dated  the  8th  of  July,  1855,  in  considera- 
tion of  £337  105.  then  paid  to  Samuel  and  Sarah,  as  to  two- 
fourths  thereof  for  their  own  use,  and  as  to  two-f ourths  in  trust 
for  Martha  and  Mary,  and  in  consideration  of  £1,600  6^.  ?kl. 
to  be  paid  to  the  same  persons  in  the  same  manner,  at  the 
times  tnereinafter  mentioned,  Samuel  and  Sarah  demised  their 
two-fourth  shares  in  certain  other  parts  of  the  real  estates,  and 
in  the  mines  and  minerals  thereunder  (with  power  to  work 
the  entirety  of  such  mines  and  minerals)  to  David  Jones  for 
twenty-one  years,  reserving,  by  way  of  mining  rents,  upon 
every  25th  of  March  and  every  29th  of  September,  up  to  the 
81]  29th  of  September,  1859,  £165  15^.,  and  £81  Us.  Sd.  *on 
the  25th  of  March,  1860,  with  a  proviso  that  the  two  lessors 
should  stand  possessed  of  two-fourths  of  the  monevs  pava- 
ble  under  the  lease  upon  trust  for  the  protection  or  the  les- 
sors against  the  covenants  therein  contamed  for  the  eventual 
demise  of  the  shares  of  Martha  and  Mary,  and  for  quiet  en- 
joyment thereof  in  the  meantime,  and  subject  thereto  upon 
trust  for  Martha  and  Mary  equally. 

Sarah  Smith  died  on  the  23d  of  June,  1856,  having  by  her 
will  given  all  her  real  and  personal  estate  to  her  brother  and 
sisters,  Samtiel,  Martha  and  Marv,  in  equal  shares. 

On  the  29th  of  August,  1856,  the  27th  of  April,  1858,  and 
the  17th  of  July,  1860,  Samuel  Smith  sold  and  conveyed 
other  small  portions  of  the  real  estate  in  a  similar  way,  cov- 
enanting to  stand  possessed  of  two  thirds  of  the  purchase- 
money  m  trust  for  Martha  and  Mary. 

By  an  indenture  dated  the  18th  of  May,  1860,  Samuel 
Smith  demised  a  further  portion  of  the  estates  to  P.  Roberts' 
and  E.  Yardley  for  the  term  of  twelve  years,  with  liberty  to 
work  the  mines,  paying  a  surface  rent  of  £9  17^.  Qd.,  and 
the  sum  of  £373  2s,  6d.  on  the  execution  of  the  indenture, 
and  a  further  sum  of  £1,650  by  half-yearly  instalments  of 
£150  each ;  with  a  proviso  that  he  should  stand  possessed 
of  the  two-thirds  of  the  said  several  sums  in  trust  for  Mar- 
tha and  Mary  equally. 
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Samuel  Smith  died  on  the  27th  of  September,  1861,  having 
appointed  J.  F.  Adams  his  executor. 

In  January,  1862,  Martha  Smith  and  Mary  Smith  were 
both  found  lunatic  by  inquisition.  The  same  committee  was 
appointed  of  both  estates. 

A  bill  was  filed  by  the  committee  against  J.  P.  Adams 
prajring  an  account  oi  all  moneys  received  by  Samuel  Smith 
or  his  executor  for  the  benefit  of  Martha  and  Mary,  and  for 
an  inquiry  whether  it  would  be  for  the  benefit  of  the  luna- 
tics to  adopt  and  confirm  the  before-mentioned  sales  and 
leases. 

This  suit  was  compromised  by  two  agreements,  dated  the 
14th  of  November,  1866,  by  which  it  was  agreed,  among 
other  things,  subject  to  the  sanction  of  the  court,  that  the 
several  sales  and  leases  should  be  confirmed,  and  that  the 
defendant  should  pay  to  tlie  committee  the  sum  of  £6,056 
19^.  for  the  proportion  payable  to  ^Martha  Smith  of  [82 
the  moneys  arising  from  the  before-mentioned  sales  and 
leases,  and  a  like  sum  for  the  proportion  payable  to  Mary 
Smith. 

Martha  Smith  died  in  February,  1867,  intestate,  leaving 
Mary  her  sole  next  of  kin  and  heiress-at-law,  and  the  com- 
mittee of  Mary's  estate  was  appointed  her  administrator. 

By  an  order  of  the  Lords  Justices,  dated  the  5th  of  Au- 

fust,  1867,  and  made  both  in  the  Chancery  suit  and  in 
lunacy,  the  court  ordered  the  compromise  to  be  cUrried 
into  enect,  and  that  out  of  the  two  sums  of  £5,056  195.  each, 
when  paid  to  the  committee,  two  sums  of  £2,536  15^.  10^. 
each,  which  represejnted  the  shares  of  Martha  and  Mary  in 
moneys  arising  from  the  sales  of  real  estate,  should  be  car- 
ried to  the  ''Real  Estate  Account"  in  the  matter  of  the 
lunacy  of  Mary  Smith,  and  two  sums  of  £2,503  25.  lOd. 
each,  which  represented  the  shares  of  Martha  and  Mary  in 
moneys  arising  from  the  leases  of  the  mines,  should  be  car- 
ried to  the  "Mineral  Account"  in  the  same  matter. 

Mary  Smith  was  now  also  dead.  She  left  a  will  made 
before  she  became  of  unsound  mind,  and  petitions  were  pre- 
sented by  her  heir-at-law  and  the  administrator  with  her 
will  annexed,  respectively  claiming  the  two  funds  standing 
to  the  '*Real  Estate  Account"  and  the  ''Mineral  Account." 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Eoeritt,  for  the  heir-at- 
law  :  We  claim  both  the  funds  as  real  estate.  First,  as  to 
the  "Real  Estate  Account."  It  is  composed  principally  of 
tlie  proceeds  of  sales  effected  by  Samuel  and  Sarah,  or 
Samuel  alone,  after  Mary  became  of  unsound  mind.  It 
will  not  be  contended  that  these  sales  could  have  any  effect  in 
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changing  the  nature  of  the  property  independently  of  the 
proceedings  in  lunacy.  The  court  has  no  power  to  convert 
the  real  estate  of  a  lunatic  or  an  infant  into  personalty: 
Steed  V.  PreeceQ).  The  order  confirming  the  sales  must 
have  been  made  under  the  124th  section  of  the  Lunacy  Reg- 
ulation Act,  1853  (16  &  17  Vict.  c.  70),  which  ^ives  power  to 
the  court  to  direct  the  committee  to  sell  or  join  in  the  sale 
or  partition  of  the  lunatic's  land,  but  the  Legislature  was 
83j  careful  to  *provide  that  the  proceeds  of  such  sale 
should  be  held  in  tne  manner  directed  by  the  136th  section — 
that  is,  as  real  estate. 

Secondly,  as  to  the  proceeds  of  the  minerals.  These 
leases  were  not  in  the  usual  form  of  mining  leases ;  there 
was  no  royalty  or  surface  rent  reserved  ;  they  were,  in  fact, 
sales  of  the  minerals  to  be  got  within  a  certain  time,  in  con- 
sideration of  a  gross  sum,  payable  by  instalments.  The 
consideration  money  must,  therefore,  be  treated  as  ordinary 
purchase-money,  feut  if  they  are  treated  as  leasees  the  result 
will  be  the  same,  for  the  confirmation  of  the  court,  if  valid 
at  all,  must  date  back  to  the  granting  of  the  lease,  and  at 
that  time  the  mines  were  not  open.  The  court  must  there- 
fore have  acted  not  under  the  130th  section,  which  relates 
to  open  mines,  but  under  the  131st,  which  gives  power  to 
authorize  leases  of  mines  unopened,  in  which  case  it  is  ex- 
pressly provided  that  the  proceeds  are  to  be  held  as  real 
estate!  The  lunatic,  if  of  sound  mind,  might  have  treated 
the  lessee  as  a  trespasser,  and  restrained  him  from  working : 
Ifole  V.  Thomas () ;  Arthur  v.  Lami) (*) ;  Bailey  v.  Hob- 
son  C). 

With  respect  to  the  dispositions  of  the  property  in  which 
Mary  Smith  concurred,  we  admit  that  they  operated  as  a 
conversion  of  her  own  share*;  but  we  contend  that  they  did 
not  affect  the  character  of  the  share  of  Martha,  which  has 
subsequently  devolved  upon  her  as  her  heiress- at-law,  and  we 
claim  the  monev  representing  that  share  as  real  estate. 

[They  also  referred  to  Henaerson  v.  Eason  (*)  and  Jacobs  v. 
SewarcH^).'] 

Mr.  Ince^  for  the  legal  personal  representative :  The  sales 
have  been  treated  by  the  other  side  as  sales  made  by  the 
court  under  the  authority  of  the  Lunacy  Regulation  Act. 
But  the  court  had  power  to  confirm  sales  independently  of 
the  act.  The  confirmation  operated  hot  as  a  present  sale 
but  as  ratifying  a  previous  transaction,  which  tne  court  ac- 

(^)  Law  Rep.,  18  Eq.,  192.  (*)  Law  Rep.,  5  Ch.,  180. 

(«)  7  Ves.,  689.  (*)  17  Q.  B.,  701 ;  2  Ph.,  308. 

(»)  2  Dr.  A  Sm.,  428.  (•)  Law  Rep.,  4  C.  P.,  828. 
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cepted  with  all  its  incidents.  If  it  was  under  any  of  the 
sections  of  the  act,  it  was  under  the  122d  section,  which  em- 
powers the  court  to  carry  into  *eflfect  contracts  for  sale  [84 
of  a  lunatic' s  property.  It  is  not  correct  to  say  that  the 
court  never  changes  the  nature  of  a  lunatic's  estate.  It  has 
always  done  so  or  its  own  inherent  jurisdiction  if  it  sees  it  to 
be  for  the  benefit  of  the  lunatic,  and  if  for  such  a  purpose  it 
is  found  necessary  to  convert  the  estate,  it  is  converted  for 
all  intents  and  purposes :  £Jx  parte  Bromfield  (*) ;  Oxenden 
V.  Lord  Comptonif). 

Our  claim  is  still  stronger  with  regard  to  the  proceeds  of 
the  minerals.  Even  assuming  that  the  lessees  might  have 
been  treated  as  trespassers,  the  court  held  it  for  the  benefit 
of  the  lunatic  not  so  to  treat  them,  but  to  ratify  the  leases, 
and  merely  to  ask  for  an  account.  But  by  so  doing  it  was 
assumed  that  the  proceeds  were  personal  estate,  like  the 
ordinary  proceeds  of  a  mining  lease :  Bentley  v.  Bates  ('). 
The  leases  were  not  sales  out-and-out,  they  were  in  a  form 
not  unusual  in  mining  districts,  and  the  payments  were  \vl 
the  nature  of  rent,  and  belong  to  the  personal  estate. 

With  respect  to  the  dispositions  of  the  property  in  which 
the  lunatic  concurred,  her  heir-at-law  is  estopped  from  sav- 
ing there  was  no  conversion  both  as  to  her  own  and  her  sis- 
ter's  share. 

Mr.  Eyre  appeared  for  the  next  of  kin,  but  the  court  held 
that  he  had  no  loaws  standi^  and  declined  to  hear  him. 

Sir  W.  M.  James,  L.J.:  I  am  of  opinion  as  to  both  the 
sums  in  question  that  the  heir-at-law  is  entitled  to  them  as 
real  estate.  I  start  with  this  principle,  that  this  court, 
whether  we  or  our  predecessors  were  sitting  here,  must  be 
assumed  and  presumed  to  have  acted  rightly  and  lawfully, 
and  not  to  have  done  anything  that  it  could  not  rightfully 
and  lawfully  do.  It  had  no  power  to  deal  with  the  lunatics' 
real  estate  except  under  the  provisions  of  the  act  of.  Parlia- 
ment to  which  we  have  been  referred. '  To  a  certain  extent 
this  court  can  deal  with  real  estate,  with  regard  to  timber, 
for  instance,  which  was  the  subject  of  one  of  the  cases  re- 
ferred tq  by  Mr.  Ince ;  that  is,  if  in  the  due  management  of 
the  estate  it  is  necessary  to  cut  down  timber  which  is  too 
old,  or  which  it  is  desirable  to  cut  *down  for  the  benefit  [85 
of  other  timber,  then  that  would  be  understood  as  done  in 
the  due  management  of  the  estate,  like  cutting  a  crop  of 
hay.     Of  course  in  that  case  it  is  converted  into  a  chattel, 

0)  1  Ves.,  463,  461.  («)  2  Vea.,  69,  71. 

(»)  4  Y.  &  C.  Ex.,  182. 

11  Eng.  Rep.  57 
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the  value  of  which  belongs  to  the  personal  estate.  But  to 
dispose  of  a  piece  of  fee  simple  land,  or  to  dispose  of  a  whole 
wood  upon  the  land,  or  the  whole  minerals  under  it,  is  in 
fact  disposing  of  the  lunatics'  real  estate  in  substance,  and 
the  court  must  be  assumed  to  have  dealt  with  the  luna- 
tics' real  estate  under  some  statute  authorizing  them  in  that 
behalf. 

Now  how  did  it  happen  in  this  case  that  the  thing  was 
done?  Persons  of  sound  mind  being  tenants  in  common 
with  persons  of  unsound  mind  deal  with  the  property  in 
such  a  way  as  that  the  whole  property  is  entered  upon  by  a 
stranger.  That,  no  doubt,  wg^s  either  a  trespass  or  a  conver- 
sion of  the  property  of  persons  of  unsound  mind,  for  which 
there  was  no  legal  defence,  and  which  would  entitle  those 
persons  to  bring  an  action  of  trespass  or  trover,  or  file  a  bill 
for  an  account  against  their  co-tenants  in  common.  Such  an 
action  would  have  been  a  personal  action.  Instead  of  doing 
that,  and  disturbing  the  arrangement  which  was  for  the  ben- 
efit of  everybody,  it  was  considered  by  this  court,  confirm- 
ing the  report  of  the  Master,  that  it  was  better  for  the 
lunatics  that  the  arrangement  which  had  been  made  by  the 

J)ersons  of  sound  mind  should  also  be  made  on  behalf  of  the 
unatics,  that  is  to  say,  it  was  considered  by  this  court  de- 
sirable for  the  lunatics  to  concur  with  the  persons  of  sound 
mind  in  selling  the  property  which  had  been  sold,  receiving 
their  share  of  the  purchase-money.  The  fact  that  the  ar- 
rangement had  been  already  made  and  the  conveyance  exe- 
cuted by  persons  of  sound  mind  cannot  make  any  difference. 
The  court  did  approve  of  the  committee  o£  the  lunatics  con- 
curring with  the  other  persons  in  making  a  conveyance  of 
the  lunatics'  shares,  the  lunatics  receiving  the  proper  pro- 
portion of  the  purchase-money.  It  can  ftiake  no  difference 
that  there  had  oeen  a  suit  in  chancery  upon  the  subject  as 
between  the  lunatics  and  the  representatives  of  the  persons 
of  sound  mind.  That  is  only  a  part  of  the  history  of  the 
case.  Under  those  circumstances  it  was  considered  better 
to  make  the  sale,  and  it  was  made  accordingly.  There  can 
be  no  question  whatever  with  respect  to  the  proceeds  of  that 
which  was  sold  in  fee  simple. 

86]  *Then  it  appears  to  me,  when  we  consider  what  was 
done  with  regard  to  the  mines,  that  there  is  substantially 
no  difference  between  those  dispositions  and  the  others. 
They  were  not  really  leases  of  mmes — not  what  in  common 
parlance  would  be  called  leases  of  mines,  nor  such  as  this 
court  would  ever  make  when  granting  leases  of  mines.     The 
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court  never  takes  a  gross  sum  down,  which  would  be  in  the 
nature  of  a  premium  or  fine  for  granting  a  lease,  leaving  no 
rent  hereafter.  It  was  in  fact  in  each  case  a  right  to  take 
the  minerals  for  a  certain  term  of  years  upon  the  payment 
of  a  gross  sum  ;  not,  indeed,  a  sum  payable  at  once,  but 
payable  by  instalments  at  periods  which  extended  over  some 
years.  In  fact^there  was  left  a  term  of  years  still  remain- 
ing, during  wliich  the  right  of  the  lessee  was  to  continue. 
He  had  no  legal  right  under  it.     He  might  have  been  stop- 

Eed  by  the  lunatic  tenant  in  common  at  any  time,  but  there 
eing  the  thing  still  to  be  worked,  the  property  still  ungot, 
and  the  one  sum  to  be  paid  for  it,  the  court  said :  ''  We  are 
of  opinion  it  is  for  the  interest  of  the  lunatics  to  concur  with 
the  other  tenants  in  common  in  makifig  a  conveyance  or 
grant  of  the  mines  part  of  the  real  estate  of  the  testator  for 
a  sum  of  money  down."  That  sum  of  money  so  paid  down 
is  purchase-money  for  that  interest,  and  to  be  dealt  with 
exactly  in  the  same  way  as  the  135th  section  says  fines  and 
premiums  are  to  be  dealt  with,  and  is  as  much  real  estate  as 
the  other  sum,  and  both  sums  must  be  dealt  with  as  real 
estate,  and  paid  to  the  heir-at-law.  That  is,  however,  sub- 
ject to  this,  that  whatever  Mary,  the  sister  who  was  of  sound 
mind,  granted,  or  professed  to  grant,  with  regard  either  to 
her  own  or  Martha^s  share,  is  bound  by  what  Mary  so  did, 
and  it  was  utterly  impossible  for  her  to  dispute  it  afterwards 
when  she  survived  and  became  heiressrat-law.  The  pro- 
ceeds of  Martha's  share  must  be  considered  as  personal 
estate.  There  will  be  no  difficulty  in  ascertaining  how 
much  is  due  to  that  part  which  will  go  to  the  legal  per- 
sonal representative  and  the  other  part  which  will  go  to  the 
heir-at-law. 

Sir  G.  Mellish,  L.  J.:  I  am  of  the  same  opinion.  It  ap- 
pears to  me  that  we  have  really  to  discover  which  are  the 
sections  of  the  act  under  which  *our  predecessors  acted  [87 
when  they  confirmed  the  sale  of  the  real  estate  and  the  leases 
of  the  mines. 

With  respect  to  the  sale  of  the  real  estate,  I  am  clearly  of 
opinion  they  made  that  confirmation  under  the  124th  section. 
By  that  section  it  is  provided  that  when  the  lunatic  is  enti- 
tled to  an  undivided  share  of  land,  and  it  appears  to  the 
court  expedient  that  the  sale  of  the  land  should  be  made, 
the  court  may  concur  on  behalf  of  the  lunatic  with  the  other 
tenants  in  common  in  making  a  sale.  It  appears  to  me  that 
is  what  the  court  did  in  this  case.  It  is  true  that  the  tenants 
in  common  made  the  sale  on  behalf  of  the  lunatics  previous 
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to  the  commission  under  which  Martha  and  Mary  were  de- 
clared lunatics,  and  the'  court  on  their  behalf  considered 
what  was  best  to  be  done,  and  what*  the  court  did  was  to 
concur  in  the  sale  already  made.  I  am  of  opinion  that  the 
court  had  power,  just  as  they  might  have  concurred  in  a 
sale  then  to  be  made,  to  concur  in  a  sale  which  the  other 
tenants  in  common  had  previously  made.  .Tliat  is  wliat  I 
think  they  did.  Then  the  concluding  part  of  the  section 
says  that  the  proceeds  of  the  sale  are  to  be  considered  as 
part  of  the  real  estate.  I  come  to  the  conclusion  also 
(although  there  is  more  diflScultv  about  that),  that  the  same 
observation  really  applies  to  the  mines.  The  court  must 
have  acted  under  the  124th,  the  130th,  or  the  131st  section, 
in  confirming  the  lease  of  the  mines.  I  think  it  could  hardly 
be  a  lease  under  the  130th  section.  That  enables  the  court, 
where  a  lunatic  is  entitled  in  fee  to  an  open  mine,  to  make  a 
lease  of  that  mine  for  such  a  term  of  years,  with  such  rents, 
royalties,  reservations,  covenants  and  agreements  as  the 
Lord  Chancellor  shall  order.  If  the  court  acted  under  that 
section,  they  would  clearly  reserve  a  yearly  rent  or  royalty, 
and  whatever  part  of  the  rent  or  royalty  became  due  auring 
the  lunatic's  lifetime,  would  be  personal  estate,  and  the 
heir  would  be  entitled  to  any  rent  or  royalty  which  became 
due  after  the  death  of  the  lunatic.  But  if  this  was  to  be 
considered  as  a  lease  under  this  section,  the  heir  would  be 
entitled  to  the  mine — to  the  legal  estate  and  the  reversion  in 
it — but  no  part  of  the  proceeds  would  belong  to  him.  I  do 
not  think  it  can  properly  be  considered  a  lease  under  the 
130th  section,  and  there  is  also  a  difficulty  in  taking  it  under 
the  131st  section,  supposing  it  is  to  be  considered  as  an  un- 
88]  opened  mine.  It  appears  to  *me,  with  regard  to  the 
other  mode  of  dealing  with  the  minerals  or  the  surface  of  the 
land,  that  the  covenant  as  to  the  minerals  is  not  such  an  one 
as  the  court  would  have  assented  to  if  it  had  been  asked  in 
the  first  instance  what  sort  of  lease  should  be  made  of  the 
lunatics'  mines,  either  open  or  unopened.  In  substance  the 
court  really  confirmed  a  sale  of  the  lunatics'  mines,  that  is, 
part  of  the  lunatics'  real  estate,  which  had  been  made  by 
the  tenants  in  common,  and  therefore  that  must  follow  the 
same  rule  as  the  sale  of  the  real  estate  itself.  I  also  agree 
with  what  the  Lord  Justice  has  said  as  to  the  particular  con- 
tracts made  with  Mary. 

Their  Lordships  ordered  that  the  costs  of  and  relating  to 
the  sales  should  be  paid  out  of  the  real  estate.  Each  party 
to  have  his  own  costs  of  the  present  application. 
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Solicitors  for  the  appellants :  Messrs.  S.  F.  Miller  &  SoUj 
agents  for  Mr.  /.  IT.  Thursfield^  Wedneshury, 

Solicitors  for  the  respondent:  Messrs.  Clarke^  Woodcock 
c6  Ryland. 

See  note  9  Eng.  Rep.,  748,  note. 
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*In  re  Corporation  of  Huddersfield  and  Jacomb.  [92 

Arbiir€Uion-^T\me  for  Complaint — Notice  of  Motion — Parliamentary  Notice — Extent  of 
Zatid  taken — MineraU  under  Land—Watermrkt  Clauses.  Act,  1847  (10  Vtct.  e.  17), 
B.  18. 

Where  a  submieeion  to  arbitration  has  been  made  a  rale  of  the  Court  of  Chancery, 
eervice  of  a  notice  of  motion  to  set  aside  the  award  is  a  complaint  within  the  mean- 
ing of  9  (fr  10  Will.  3,  c.  15,  B.  2,  and  is  in  time,  although  the  motion  will  not  be 
heard  until  after  the  time  limited  by  the  act 

A  corporation  served  the  usual  notice  on  a  landowner  before  applyinig-to  Parlia- 
ment for  power  to  take  his  land.  The  act  when  obtained  gave  them  power  to  take 
more  of  his  land  than  was  described  in  the  notice : 

Held^  that  the  corporation  was  not  prevented  from  taking  more  land  than  was  de- 
scribed in  the  notice : 

Hdd,  that  under  the  circumstances  the  corporation  were  not  obliged  to  take  the 
mines  and  minerals  under  the  land  taken  by  them. 

Decision  of  Malius,  Y.C,  affirmed. 

The  corporation  of  Hnddersfield,  intending  to  appljr  to 
Parliament  for  power  to  construct  waterworks,  deposited 
the  usual  plans,  and  gave  to  Mr.  Jacomb  notice  of  their  in- 
tention to  apply  for  power  to  take  lands,  part  of  a  farm  of 
which  he  was  part  owner,  the  notice  being  that  the  land  to 
be  taken  would  be  within  eleven  yards  or  thereabouts  of  the 
centre  line  of  their  plans.  The  plans  showed  that  a  conduit 
would  run  through  these  lands,  and  showed  limits  of  devia- 
tion much  beyond  the  eleven  yards  mentioned  in  the  notice. 
The  corporation  obtained  their  act  empowering  them  to  con- 
struct the  works,  and  to  deviate  laterally  within  th*e  limits  of 
the  lateral  deviation  shown  on  the  plans.  The  Lands  Clauses 
Consolidation  Act  and  the  Waterworks  Clauses  Act  were  in- 
corporated with  the  act.  The  corporation  then  ^ve  to  Mr. 
Jacomb  the  usual  notice  to  treat  for  his  interest  in  land  ex- 
tending beyond  the  eleven  yards  on  each  side.  Mr.  Jacomb 
refused  the  terms  offered,  and  the  corporation  thereupon 
proceeded  under  their  act  to  arbitration.  Mr.  Jacomb  tnen 
perceived  that  the  corporation  proposed  to  take  a  strip  of 
land  thirty- three  yards  wide,  and  did  not  confine  themselves 
to  the  eleven  yards  on  each  side  as  mentioned  in  his  notice. 
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Mr.  Jacomb  also  claimed  damages  for  severance  of  the 
93]  mines  and  minerals,  *and  also  required  the  corporation 
to  take  the  mines  and  minerals  under  the  land.  He  took  this 
objection  and  made  these  claims  before  the  umpire,  who  held 
that  he  must  proceed  on  the  notice  to  treat  or  not  at  all ;  and 
proceed  to  value  the  whole  land  required  by  the  corporation. 
He  also  said  that  in  awarding  compensation  he  should  not 
be  influenced  by  the  evidence  as  to  the  value  of  the  mines 
and  minerals.  On  the  3d  of  June,  1873,-  he  made  an  award, 
giving  to  Mr.  Jacomb  £95  105.  for  his  interest  in  the  land 
taken ;  and  the  award  was  taken  up  by  the  corporation  on 
the  20th  of  June. 

On  the  14th  of  November  the  corporation  made  the  sub- 
mission to  the  award  a  rule  of  the  Court  of  Chancery.  On 
the  20th  of  November  Mr.  Jacomb  gave  notice  of  motion  for 
the  26th  of  November  to  set  aside  the  award  on  the  ffrounds  : 

1.  That  the  jiotice  to  treat  comprised  lands  which  the  corpo- 
ration had  no  power  to  purciiase  and  take  compulsorily. 

2.  That* the  damages  by  the  severance  of  the  minerals  was 
not  taken  into  account.  3.  That,  though  the  corporation 
had  by  their  acts  elected  to  take  the  mines  and  minerals 
Tinder  the  land  in  question,  the  value  of  such  mines  and 
minerals  was  not  taken  into  account  in  estimating  the  amount 
of  the  purchase  and  compensation  money  payable. 

Mr.  Jacomb  filed  an  affidavit  in  support  of  his  motion. 

The  Vice-Chancellor  Malins,  on  the  nearing  of  the  motion, 
held  that  the  corporation  were  not  by  their  original  notice 
limited  to  the  eleven  yards  on  each  side,  and  that  the  um- 
pire was  right  in  not  valuing  the  minerals.  The  case  is 
reported  (*),  where  the  facts  are  fully  stated. 

Mr.  Jacomb  now  renewed  the  motion  by  way  of  appeal. 

Mr.  GlassCy  Q.C.,  and  Mr.  W.  Barber ^  for  the  appellant. 

Mr.  HigginSy  Q.C.,  Mr.  Bagshawe^  Q.C.  (Mr.  F.  O,  Bag- 
shawe  with  them),  for  the  corporation,  objected  that  the  mo- 
tion was  too  late.  The  application  was  made  under  9  &  10 
Will.  3,  c.  15,  s.  2,  which  allows  an  award  to  be  set  aside 
only  where  the  complaint  is  made  before  the  last  day  of  the 
next  term  after  the  arbitration  or  umpirage  has  been  made 
94]  or  published  to  the  parties.  In  the  *present  case  the 
award  was  published  on  the  20th  of  June,  1873,  and  the 
25th  of  November  was  the  last  day  of  the  following  term. 
Notice  of  motion  was  given  on  the  20th  of  November,  and 
an  affidavit  in  support  of  the  case  was  filed,  but  the  motion 
did  not  come  on  till  the  25th,  w  hich  was  too  late :  Ross  v. 

(')  Law  Rep.,  17  Eq.,  476. 
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Jioss  C) ;  Harney  v.  Shelton  (') ;  Nichols  v.  Roe  {*) ;  Davis 
V.  Oeit?/  (*) ;  Dawson  v.  Sadler  (*). 

Sir  W.  M.  James,  L.  J.:  I  thinK  that  the  notice  of  motion, 
and  the  filing  of  an  affidavit  in  support  of  it,  constituted  the 
commencement  of  a  complaint  in  this  court  within  the  mean- 
ing of  the  act.  Perjury  might  have  been  assigned  on  the 
affidavit,  and  if  the  motion  had. been  abandoned,  costs  might 
have  been  recovered  by  the  respondents. 

Sib  G.  Mellisii,  L.  J.,  concurred. 

M.  Glasse^  Q.C.,  and  Mr.  W.  Barber^  then  proceeded  to 
argue  on  the  merits  for  the  appellant,  and  cited  Simpson  v. 
^  Smith  Staffordshire  Waterworks  Company  (*). 

Mr.  Higgins^  Q.C.,  Mr.  Bagshawe^  Q.C.  (Mr.  F,  O.  Bag- 
shawe  with  them),  were  not  called  upon. 

Sir  G.  Mellish,  L.J.:  I  am  of  opinion  that  this  motion 
of  appeal  entirely  fails,  and  that  the  Vice- Chancellor  was 
quite  right. 

With  reference  to  the  first  point,  it  is  now  settled  law  that 
what  was  contained  in  the  notice  to  the  landowner  as  to  the 
width  which  the  conduit  was  to  be  cannot  affect  the  corpora- 
tion, even  if  it  got  into  the  deposited  plans,  unless  it  was 
contained  in  the  act  of  Parliament.  It  is  quite  clear  that 
the  act  does  not  contain  any  such  restriction  as  to  the  actual 
width  which  the  conduit  is  to  have ;  and  even  if  there  was  a 
restriction  as  to  the  width  of  the  conduit,  the  corporation  are 
not,  in  purchasing  the  lands,  confined  to  the  precise  number 
of  feet  that  may  be  taken  up  by  the  conduit.  It  may  be 
convenient  for  them,  with  reference  to  their  works,  to 
*have  some  feet  of  land  on  each  side,  and  therefore  [95 
upon  the  first  point  I  think  it  is  clear  that  they  have  not 
exceeded  their  powers. 

Then  the  second  question  might,  if  it  had  arisen,  req^uire 
some  consideration ;  but  when  we  look  at  what  is  contained 
in  the  notice  of  motion,  it  is  clear  that  the  second  objection 
taken  by  the  notice  cannot  prevail.  The  second  is  this : 
''That  in  making  his  said  award,  the  umpire  refused  to  take 
into  account  the  moneys  payable  by  the  said  corporation  to 
the  said  Frederick  William  Jacomb  in  respect  of  the  damage 
occasioned  to  the  said  Frederick  William  Jacomb  bv  the 
severance  of  the  mines  and  minerals  lying  under  the  lands 
which  the  corporation  were  empowered  to  take,  from  the 
mines  and  minerals  lying  under  such  portion  of  the  said 
lands  and  hereditaments  as  the  said  corporation  were  not 

(>)  16  L.  J.  (QB.),  138.  (■»)  1  S.  &  a.,  411. 

(«)  1  Beav.,  465.  (*)  Ibid.,  637. 

(»)  3  My.  A  K.,  431.  (•)  6  N.  R.,  184. 
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empowered  to  take."  What  was  really  meant  was  this :  it 
was  assumed  that,  because  in  making  the  conduit  they  had 
dug  up  a  certain  portion  of  clay,  that  therefore  they  had 
electea  to  take  the  minerals.  Then,  upon  the  assumption 
of  their  having  elected  to  take  the  minerals,  Mr.  Jacomb 
made  two  points,  one  of  which  is  the  third  in  this  notice, 
namely,  that  the  arbitrator  should  have  given  the  value  of 
the  minerals  which  had  been  taken,  and  the  next,  that  the 
land  having  beell  taken,  and  becoming  the  property  of  the 
corporation  down  to  the  centre  of  the  ea;rth,  tne  consequence 
will  be  that  Mr.  Jacomb  will  not  be  able  to  get  from  his 
minerals  on  one  side  to  those  upon  the  other.  That  is  what 
was  put  forward.  Some  minerals  were  dug  up  in  making 
the  conduit,  and  it  is  said  that  this  obliged  the  corporation 
to  take  all  the  rest  of  the  minerals.  As  to  the  minerals 
necessarily  dug  up  in  making  the  conduit,  for  those  com- 
pensation should  be  given,  and,  I  presume,  was  given ;  but 
it  does  not  follow  that  because  some  small  portion  of  clay 
was  dug  up  in  making  the  conduit,  therefore  the  corporation 
were  obliged  to  take  tne  rest.  The  clause  still  is  applicable 
that  minerals  are  to  be  reserved.  The  consequence  is  that  the 
appeal  must  be  dismissed  with  costs. 
Sir  W.  M.  James,  L. J.,  concurred. 

Solicitors:  Messrs.  .Williamson^  Hill  &  Co.;  Messrs.  Van 
Saiidau  &  Cumming, 
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[1870    P.     111.] 

Directors — Purchase  bt/  Trustees — Charges  of  Fraud — Costs, 

The  defendants,  in  1864,  were  four  of  the  directors  of  a  joint  stock  bank.  In  that  • 
year  resolutions  were  passed  to  increase  the  capital  by  the  issue  of  20,0<)0  new  £50 
shares,  which  were  to  oe  offered  to  the  old  shareholders  at  the  rate  of  one  new  share 
for  each  old  share  held  by  them,  each  allottee  pa3nng  for  each  share  £25  premium, 
and  £5  as  a  first  call  The  shares  not  taken  up  by  them  were  to  be  disposed  of  by 
the  directors  at  £30  premium.  The  directors  entered  into  an  arrangement  with  S., 
for  him  to  take  at  £80  premium  all  the  shares  not  taken  up  by  the  old  shareholders. 
In  pursuance  of  this,  9,778  shares  were  allotted  to  S.,  who  paid  only  £6  j)er  share,  it 
bein^  arranged  that  the  certificates  for  these  shares  should  be  withheld,  that  the  bank 
should  have  a  lien  on  them  for  the  premiums,  and  that  no  transfer  from  him  to  any 
purchaser  should  be  registered  till  the  £30  per  share  on  the  shares  transferred 
had  been  paid.  S.,  being  unable  to  take  up  so  many  shares,  applied  to  the  defen- 
dants to.  relieve  him  of  some  of  them,  and  they  severally  took  from  him  considerable 
numbers  at  £30  per  share,  and  afterwards  disposed  of  t^em  at  a  profit,  the  £30  per 
share  being  paid  to  the  bank  at  the  times  wht;n  Uie  shares  were  respectively  regis- 
tered in  the  names  of  purchasers : 
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Hfld  (affirming  the  decision  of  Bacon,  V.C.),  that  the  defendants  must  respectively 
account  to  the  bank  for  the  profits  made  by  them  respectively  by  sale  of  the  shared. 

The  bill,  which  was  filed  on  behalf  of  the  bank,  alleged  to  the  effect  that  the  new 
capital  had  been  created  in  pursuance  of  a  scheme  formed  by  the  defendants  to  pro- 
cure its  creation,  not  for  the  purpose  of  benefiting  the  bank,  but  with  the  view  of 
themselves  becoming:  possessed  of  some  part  of  it  for  their  own  benefit,  and  that  they 
improperly  used  their  powers  as  directors  for  allotting  shares  to  S.,  with  a  view  of 
themselves  becoming  possessed  of  them.  The  facts  on  which  the  relief  granted  by 
the  court  was  founded  were  not  disputed,  but  a  vast  mass  of  evidence  was  gone  into 
on  the  subject  of  the  above  allegations,  for  which,  in  the  opinion  of  the  Court  of  Ap- 
peal, there  was  no  foundation.  The  bill,  though  prominently  putting  forward  the 
alleged  scheme  as  a  ground  of  relief,  also  made  a  case  for  relief  on  the  ground  that 
the  transaction  was  a  purchase  of  trust  property  by  trustees : 

Held,  that,  as  the  bill  made  a  case  which  entitled  the  plaintiff  to  relief,  which 
case  was  separable  from  the  case  of  fraud,  relief  must  be  given ;  but  that  so  much  of 
the  bill  as  was  founded  on  the  case  of  fraud  ought  to  be  dismissed  with  costs,  and 
that  the  decree  should  give  the  plaintiff  no  costs  of  the  rest  of  the  suit. 

This  case  came  before  the  court  on  four  several  appeals 
by  the  four  defendants,  Sir  Joseph  McKenna,  Vanderbvl, 
Lewis  and  Henshaw,  from  a  decree  of  Vice-Chancellor 
Bacon. 

*The  defendants  were,  in  1864,  four  of  the  directors  [97 
of  the  National  Bank  of  Ireland,  a  company  governed  by  the 
statute  7  Geo.  4,  c.  46,  and  having  a  nominal  capital  of 
£1,000,000  in  £50  shares,  on  which  £30  per  share  had  been 
paid  up. 

On  tne  16th  of  February,  1864,  resolutions  were  passed 
by  the  board  of  directors  for  calling  special  general  meetings 
of  the  proprietors  on  the  23d  and  24tn  of  March,  to  consider 
the  propriety  of  increasing  the  capital  by  the  creation  and 
sale  at  a  premium  of  20,000  new  shares  of  £50  each.  The 
second  resolution  was  a  follows : 

"That  the  committee  of  management  be  authorized  to 
"  enter  into  a  provisional  agreement  with  solvent  and  respect- 
able applicants  to  sell  to  them  at  the  price  of  £30  premium 
per  share  all  such  shares  as  may  be.  offered  to  the  share- 
holders at  the  price  of  £25  per  share  premium,  but  which 
shall  not  have  been  accepted  by  such  shareholders,  provided 
nevertheless  that  the  committee  of  management  shall  exact, 
as  conditions  of  such  provisional  agreement,  that  the  intend- 
ing purchasers  shall  lodge  a  sum  of  £25,0CK.)  with  the  bank 
as  a  guarantee  that  they  will  duly  fulfil  their  part  of  such 
contract  if  it  ceases  to  be  provisional  and  becomes  absolute, 
and  that  they  will  take  up  such  shares  at  the  rate  of  not  less 
than  1,000  shares  per  month,  previously  paying  for  same  in 
addition  to  the  sum  of  £25,000,  which  is  to  continue  a  guar- 
antee in  the  hands  of  the  bank  until  all  the  shares  shall  nave 
been  fully  taken  up  and  paid  for." 

On  the  24th  of  February  the  directors  issued  a  cicular  to 
11  Eng.  Rep.  58 
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the  shareholders,  explaining  the  nature  of  the  arrangement 
f6r  the  increase  of  capital.  This  circular  contained  the  fol- 
lowing passages : 

"The  directors  have  long  felt  the  important  advantages 
to  the  bank  to  be  derived  from  augmenting,  the  capital  and 
reserved  fund,  and  you  will  in  a  few  da^s  find  an  advertise- 
ment in  the  Gazette,  the  effect  of  which  is  to  call  together  the 
shareholders  to  cjDufirm,  if  agreeable  to  them  (as  no  doubt 
it  must  be),  a  proposition  for  increasing  the  paid-up  capital 
and  reserved  luna  by  the  issue  at  a  premium  of  £25  per 
share  of  20,000  new  £50  shares,  which  in  the  first  instance 
98]  will  be  offered  to  the  present  proprietors  of  the  bank  *in 
the  proportion  of  one  new  to  every  one  old  share  now  held 
bytiiem."  ....  "  Foreseeing  that  some  of  our  proprietors, 
whose  pecuniary  arrangements  are  of  a  fixed  character,  will  be 
unable  or  unwilling  to  take  up  the  new  shares  offered  to  them, 
the  directors  have  entered  into  a  provisional  arrangement 
with  certain  capitalists  here,  who  are  bound  to  take  over 
every  unaccepted  new  share  at  an  extra  premium  of  £5, 
making  the  total  premium  upon  the  share  as  it  will  be  taken 
up  by  them,  £30.  The*  directors  do  not  propose  that  the 
bank  shall  also  add  this  extra  £5  per  share  to  the  reserved 
fund,  but  that  those  present  proprietors  who,  whether 
from  choice  or  other  causes,  do  not  take  up  their  allot- 
ments of  the  new  shares,  shall  be  entitled  to  receive  in  re- 
spect of  every  new  share  so  unaccepted  by  them  a  cash 
bonus  of  £5." 

The  meetings  were  held  on  the  23d  and  24th  of  March, 
and  resolutions  were  duly  passed  and  confirmed  authorizing 
the  issue  of  new  shares.  The  first  three  resolutions  were  as 
follows : 

'*  That  the  original  capital  of  the  society  (being  £1,000,000, 
divided  into  20,000  shares  of  £50  each)  be  increased  bv  the 
creation  and  sale  at  a  premium  of  20,000  new  shares  of  £50 
each,  of  which  the  sum  of  £5  per  share  in  addition  to  the 

f)remium  shall  be  paid  at  the  time  of  the  allotment  or  de- 
ivery  thereof,  and  of  which  the  further  sum  of  £25  per 
share  (making  with  the  first  £5  paid  a  total  of  £30  per  share 
and  being  equal  to  the  amount  per  share  now  paid  up  of 
the  original  capital)  shall  be  paid  by  such  instalments  and 
at  such  times  as  shall  from  time  to  time  be  ordered  and 
called  for  by  the  court  of  directors ;  but  so  that  no  such  in- 
stalment shall  exceed  £5,  and  so  that  there  be  an  interval 
allowed  of  not  less  than  three  calendar  months  detween  in- 
stalments. 

'*That  after  payment  of  £30  per  share  in  respect  of  each 
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new  share,  all  further  calls  (if  any)  on  account  of  the  re- 
maining £20  per  share  shall  be  made  equally  upon  all  shares 
of  the  company  old  and  new! 

/*That  the  new  shares  shall,  in  the  first  instance,  be  offered 
to  the  present  proprietors  respectively,  at  a  premium  of 
£25  per  share,  in  the  proportion  of  one  new  share  for  each 
old  share,  and  that  such  of  tl>e  new  shares  as  shall  not  on 
or  before  the  9th  day  of  April  next  have  been  accepted  by 
the  present  proprietors  *respectively  on  the  terms  of  [9& 
these  resolutions  (including  tue  payment  of  the  first  £5  and 
of  the  premium),  shall  be  sold  by  the  directors  to  any  other 
person  or  persons  at  a  premium  of  £30." 

In  the  meantime  letters  dated  the  23d  of  February,  1864, 
had  been  exchanged  between  the  board  of  directors  and  Mr. 
Stock,  the  person  referred  to  by  the  circular  under  the  de- 
scription 01  capitalists  who  were  bound  to  take  the  unac- 
cepted shares.     Mr.  Stock's  letter  was  as  follows  : 

"I  will  to-day  hand  you  £25,000,  which  you  will  please 
place  on  deposit  account  in  the  joint  names  of  myself  and 
any  director  of  your  bank  on  the  most  favorable  terms  as  to* 
interest  your  rules  from  time  to  time  allow,  and  it  is  under- 
stood that  the  said  deposit  shall  stand  as  a  guarantee  and 
indemnity  in  your  hands  that  I  will  for  m vself  alone,  or  with 
others,  take  up  from  you  at  a  premium  or  £30  per  share,  all 
the  new  shares  in  the  capital  of  jrour  bank  which  may  not 
be  accepted  by  the  present  proprietors,  on  the  condition  on 
which  tne  same  are  first  offered  to  them,  it  being  also  under- 
stood that  I  am  to  have  all  the  shares  declined  by  or  not 
taken  up  by  proprietors  of  original  shares,  and  that  I  dm 
to  take  up  and  pay  for  same  at  the  rate  of  1,0'00  shares  per 
month  as  a  minimum  rate  of  lic[uidation." 

The  secretary' s  letter,  sent  by  the  authority  of  the  board, 
was  as  follows : 

''I  am  instructed  by  the  directors  to  acknowledge  the  re- 
ceipt of  your  letter  of  this  date,  tendering  the  sum  of  £30 
per  share  premium  for  the  shares  of  the  proposed  new  issue 
which  may  not  be  taken  up  by  the  sharenolders  of  the  Na- 
tional Bank,  on  the  terms  first  offered  to  them,  and  agreeing 
to  lodge  the  sum  of  £25,000  as  indemnity  for  your  carrying 
out  said  contract  at  the  rate  of  1,000  shares  per  month,  and 
I  have  to  say  that  the  offer  is  accepted,  subject  to  this  con- 
dition— that  the  directors  shall  have  the  right  to  decline  de- 
livering the  shares  except  to  parties  whose  names  shall  have 
been  previously  submitted  to  and  approved  by  them." 

On  the  same  23d  of  February,  1864,  the  guaranteed  deposit 
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of  £25,000  was  paid  into  the  National  Bank  to  the  joint  ac- 
count of  Stock  and  Lewis. 

100]  *The  old  shareholders  took  up  only  9,547  of  the  new 
shares,  leaving  10,453  untaken.  On  the  13th  of  April  Stock 
paid  a  further  sum  of  £25,000  into  the  bank,  making  together, 
with  the  former  £25,000,  a  payment  of  £5  per  share  on 
10,000  shares.  On  the  19th  of  April,  at  a  meeting  of  the 
directors  at  which  the  defendants  were  present,  9,778  of  the 
10,453  shares  were  allotted  to  Stock,  and  the  residue  to  other 
persons.  The  sum  of  £1,110,  the  excess  of  the  £50,000  over 
£5  per  share  on  9,778  shares,  was  returned  by  the  bank  to 
Stock,  an  arrangement  being  made  by  the  directors  with  him 
that  the  certificates  of  the  snares  allotted  to  him  should  be 
withheld  by  the  bank,  ^and  that  the  bank  should  have  a  lien 
on  the  shares  for  the  sum  of  £30  per  share,  and  that  no 
transfer  from  him  to  any  purchaser  should  be  registered 
until  payment  to  the  bank  of  the  sum  of  £30  per  share  on 
the  shares  so  transferred. 

The  shares  in  respect  of  which  the  defendants  were  sought 
to  be  made  liable  in  the  suit  were  part  of  the  above  9,778 
shares,  and  the  circumstances  under  which  the  defendants 
severally  acquired  them  were  thus  stated  by  themselves  in 
their  answers : 

Sir  Joseph  McKenna,  as  to  1,750  shares  acquired  by  him, 
stated  as  follows:  '*Even  after  the  number  of  new  shares* 
which  had  to  be  allotted  to  Stock  had  been  reduced  to  9,778, 
he  was  still  very  desirous  of  finding  persons  to  relieve  him 
of  a  considerable  number  of  those  shares.  It  was  as  to 
thbse  shares  also  very  important  to  him  that  the  persons  to 
take  them  should  be  persons  of  such  position  from  their 
connection  with  the  bank  or  commercial  standing  that  they 
would  not  be  likely  to  throw  them  upon  the  marKet  at  once, 
and  thus  come  into  competition  with  him  in  the  sale  of  the 
rest  of  the  shares  remaining  on  his  hands.  Under  these  cir- 
cumstances Stock  applied  to  me  and  to  the  other  directors 
of  the  bank  to  take  some  of  the  shares  from  him  ourselves, 
and  also  to  assist  him  in  finding  good  men  to  become  pur- 
chasers of  a  portion  of  the  shares,  and  he  offered  to  let  us 
and  any  such  purchasers  have  the  shares  at  the  £35  per 
share  (namely,  the  £30  premium,  and  the  first  payment  of 
£5  by  way  of  call),  which  he  had  to  pay  to  the  bank,  al- 
though from  other  persons  he  would  have  expected  a  larger 
premium,  so  as  to  realize  a  profit."  Sir  J.  McKenna  then 
stated  that  in  the  first  instance  he  and  others  were  unwilling 
101]  to  *accede  to  this  request  of  Stock's,  but  ultimately, 
*' 1  believe  that,  under  these  cirsumstances,  Vanderbyl  agreed 
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to  take  600  out  of  the  9,778  shares  from  Stock,  at  £30  pre- 
mium, and  that  Henshaw  agreed  to  take  300,  and  that  Lewis 
agreed  to  purchase  1,000  shares.  Down  to  the  time  when 
they  agreed  to  purchase  those  shares,  I  had  not  taken  or 
Itgreed  to  take  any  of  the  new  shares  from  Stock,  but  had 
actually  refused  to  do  so,  and  though  I  had  no  doubt  of  the 
success  of  the  operation,  I  should  not  have  taken  any  of 
those  shares  from  him  at  all  if  it  had  not  been  impressed 
upon  me  that  my  refusal  would  be  misconstrued,  and  imply 
that  I  had  no  confidence  in  the  result."  Then,  further: 
"  After  Lewis  had  agreed  to  purchase  1,000  new  shares  from 
Stock,  and  on  or  about  the  27th  of  April,  Stock  came  to  me 
and  said  that  if  he  could  not  effect  sales  of  2,500  shares  more 
than  he  had  already  placed,  the  burthen  would  destroy  his 
peace  of  mind,  and  a  great  deal  more  to  that  effect,  and  he 
pressed  me  to  purchase  1,000  of  the  new  shares  from  him,  at 
the  price  he  had  to  pay  for  them.  I  told  him  that  if  I  agreed 
to  purchase  1,000  from  him  as  he  asked,  he  would  still  have 
1,500  in  excess  of  what  he  wished  to  have,  to  disturb  his 
mind  and  make  him  anxious,  or  some  words  to  that  effect ; 
but  after  some  conversation,  I  told  him  that  if  the  defendant 
Lewis,  whom  I  knew  to  be  a  rich  man,  would  take  1,750  in 
lieu  of  the  1,000  he  had  agreed  to  take,  and  thus  leave  Stock 
with  1,750  only  of  the  2,500,  I  would  buy  the  whole  of  that 
parcel  of  1,750  shares,  but  that  I  would  not  do  so  unless  Lewis 
or  some  equally  good  man  would  take  the  other  750  shares. 
Lewis  was  not  present  on  that  occasion,  and  at  the  request 
of  Stock  I  put  my  offer  in  writing  and  handed  it  to  him." 
He  also  stated  that,  as  a  memorandum  of  the  agreement  by 
him  to  purchase  1,750  shares,  Stock  signed  this  document: 
.*'!  have  this  day  sold  to  J.  N.  McKenna,  Esq.,  1,750  of  the 
National  Bank  new  shares,  at  the  same  price  at  which  I  have 
obtained  same,  say  at  a  premium  of  £30  per  share,  delivera- 
ble to  him,  and  payable  at  the  same  ratio  at  which  I  am  to 
pay  for  same."  The  opinion  of  McKenna  as  to  the  advan- 
tage of  having  these  shares  at  this  time,  appeared  from  a 
letter  written  by  him  on  the  20th  of  April  to  Anthony  Fox, 
who  wished  to  nave  100  shares :  "  My  dear  Anthony,  if  you 
write  to  me  a  note,  apply  for  eighty  shares  from  any  friend 
of  mine  who  holds  them,  and  you  tell  me  ^whether  [102 
you  want  them  to  sell  or  not,  say  for  the  next  nine  months,  I 
will  try  to  carry  out  a  good  affair  for  you,  such  as  I  spoke  of. 
There  is  no  use  asking  me  for  more  than  eighty.  I  thought 
to  get  100  for  you,  but  I  am  short,  or  rather  over  my  calcu- 
lations. I  hope  you  are  sure  I  do  my  best  for  real  friends." 
Mr.  Lewis,  by  his  answer,  stated  as  follows:    *'0n  or 


462  CHAircEiiY  appeals.  [l.  r. 

1874  Parker  v.  McKenna.  L.C.  <b  L.JJ. 

shortly  before  the  16th  of  April,  1864,  and  therefore  nearly 
two  months  after  the  arrangement  had  been  made  with  Stock, 
he  applied  to  me  and  informed  me  that  so  unexpected  a 
-number  of  shares  had  been  thrown  upon  him,  that  he  found 
himself  in  a  diflSculty  about  them,  and  urged  me  to  take  a* 
many  as  I  could  off  his  hands.  Ultimately,  but  with  some 
reluctance,  I  agreed  to  purchase  from  Stock  1,000  shares  out 
of  the  number  which  he  had  taken  by  his  contract,  at  the 
same  price  which  he  was  to  pay  to  the  bank.  Toward  the 
end  01  April  Stock  again  applied  to  me,  and  urged  me  to 
take  a  further  number  of  shares,  as  he  was  in  difficulty  about 
them.  I  consulted  McKenna  on  the  subject,  who  confirmed 
Stock's  representations  to  me,  and  stated  that,  unless* Stock 
could  at  once  dispose  of  some  of  his  shares,  he  might  be 
obliged  to  throw  a  large  quantity  of  the  shares  on  the  market 
at  one  time,  or  possibly  might  be  unable  to  carry  his  con- 
tract into  effect,  as  the  said  new  shares  were  then  saleable 
only  at  a  nominal  premium  ;  and  that,  in  either  of  these 
cases,  the  bank  would  be  brought  into  discredit.  I  was  most 
unwilling  to  increase  my  stake  in  the  said  bank,  but  believ- 
ing that  if  the  newly-created  capital  was  not  taken  up  by 
the  general  public  the  bank  (being  one  of  unlimited  liability) 
would  be  involved  in  discredit  and  danger,  and  the  shares 
which  I  held  would  be  deteriorated  in  value,  and  I  might  h» 
involved  in  ruinous  loss,  I  consented  to  purchase  in  all  1,750 
shares  from  Stock,  being  the  same  number  which  McKenna 
informed  me  that  he  proposed  to  take.  However,  I  did  so 
with  great  reluctance,  and  solely  in  order  to  support  and 
promote  the  interests  of  the  bank,  and  protect  my  own  prop- 
erty invested  in  it,  and  because,  after  much  anxious  reflection, 
it  appeared  to  me  necessary  that  I  should  do  so.  Accord- 
ingly, I  believe  that  Stock  handed  to  me  a  contract  note  for 
the  1,750  shares,  bv  which  I  rendered  myself  personally  lia- 
ble to  pay  to  him  the  premium  or  purchase-money  of  £30  per 
share  on  all  the  shares.  Of  course  I  did  not  intend  to  hold 
103]  *so  large  a  number  as  1,750  shares  in  addition  to  the 
large  number  of  shares  which  I  already  held  ;  but  inasmuch 
as  it  was  impossible,  and  would  have  been  contrary  to  the 
practice  adopted  by  the  bank,  for  me,  as  a  director,  to  sell 
shares  out  or  my  own  name,  I  made  it  a  condition  of  my 
contract  with  Stock  that  he  should  sell  the  shares  from  time 
to  time  on  my  account  and  at  my  risk;  and  should  out  of 
the  proceeds  of  such  sales  retain  the  purchase-moneys  which 
I  had  contracted  to  pay  him,  and  also  pay  the  calls  which 
should  become  due  to  the  bank  in  respect  of  the  said  shares 
before  the  sale  thereof." 
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Vanderbyl,  by  his  answer,  stated  as  follows:  "Durihg 
the  year  1864  I  purchased  hoTia  fide  from  Stock  and  paid 
him  for  500  of  the  shares  allotted  to  him.  I  purchased 
those  500  shares  at  £30  per  share  premium,  besides  the  calls 
thereon.  I  procured  100  of  the  eaid  500  shares^  to  be  regis- 
tered in  my  own  name,  and  the  remaining  400  of  the  500 
shares  in  the  names  of  mortgagees  from  whom  I  had  taken 
up  loans.''  He  went  on  to  say  that  all  those  shares  were 
ultimately  sold  by  him.  He  did  not  mention  the  precise 
date  when  his  purchase  was  made,  but  on  cross-examination 
he  stated  that  he  was  present  at  the  board  and  heard  the 
conversations  which  went  on  there  as  to  the  number  of  shares 
to  be  taken  by  the  different  directors,  and  that  he  himself 
urged  a  director  who  had  since  died  (Mr.  Usborne)  to  take 
some  of  the  shares  for  the  purpose  of  lessening  those  that 
would  remain  in  the  hands  of  Stock,  from  which,  in  the 
view  of  the  court,  it  was  to  be  inferred  that  the  shares  which 
he  purchased  were  purchased  at  the  same  time  that  McKenna 
and  Lewis  purchased  theirs. 

Mr.  Henshaw,  by  his  answer,  stated  as  follows:  "In  or 
about  the  month  of  April,  1864,  and  some  time  after  the  ar- 
rangement had  been  made  with  Stock,  McKenna  spoke  to 
me  and  represented  that  Stock  had  more  shares  thrown  on 
his  hands  than  had  been  expected,  and  was  anxious,  in  con- 
sequence of  his  heavy  responsibility,  to  get  rid  of  a  large 
number  of  them  at  the  same  price  which  he  was  to  pay  to 
the  bank,  and  without  deriving  any  profit  from  the  sale 
thereof.  McKenna  further  stated  that  unless  Stock  could  at 
once  dispose  of  some  of  his  shares,  he  might  be  obliged  to 
throw  a  large  quantity  of  the  shares  on  the  market  at  one 
time,  or  possibly  might  be  unable  to  carry  his  contract  into 
effect,  *as  the  new  shares  were  then  salable  only  at  a  [lOi 
nominal  minimum  premium,  and  that  in  either  of  those 
cases  the  bank,  whicn  was  one  of  unlimited  liability,  would 
be  brought  into  discredit  and  danger,  and  the  interests  of 
the  shareholders  greatly  prejudiced.  Under  these  circum- 
stances McKenna  pressed  me  to  buy  some  of  Stock's  shares. 
I  ultimately  consented  to  purchase  300  new  shares  from 
Stock  at  the  premium  of  £30  per  share.  Accordingly,  in  the 
month  of  July,  1864,  Stock  transferred  40  shares  into  my 
name,  and  I  paid  him  £1,200,  being  the  premium  thereon, 
and  paid  or  accounted  for  a  like  sum  to  the  bank  in  respect 
of  the  calls  on  the  40  shares."  The  transaction  was  a  little 
more  complicated  with  regard  to  the  other  260.  They  were 
part  of  a  lot  of  300  shares  that  Stock  had  mortgaged  to  a 
company  in   Liverpool,  and   that  company  accepted  Mr. 
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Henshaw  as  their  debtor  in  place  of  Stock,  the  transaction 
being  in  substance  the  same  as  if  it  had  taken  place  directly 
with  Stock. 

In  August,  1866,  resolutions  were  passed  for  increasing 
the  capital  by  the  issue  of  40,000  new  shares  of  £50  each,  to 
be  distributed  among  the  existing  proprietors  in  the  propor- 
tion of  one  new  share  for  every  four  old  shares,  each  new 
share  to  be  credited  with  £30  as  paid  up  upon  it ;  the  shares 
not  so  disposed  of  to  be  sold  by  the  directors.  These  shares 
were  called  ''bonus  shares,"  and  were  issued  in  pursuance 
of  the  resolutions.  The  defendants  received  bonus  shares  in 
respect  of  the  shares  which  they  had  Acquired  from  Stock  in 
the  manner  mentioned  above. 

The  shares  thus  acquired  hyr  the  defendants  Y^ere  sold  by 
them  at  a  profit  at  different  times;  the  bank  received  the 
£30  premium  in  respect  of  each  of  the  shares,  except  bonus 
shares,  but  in  most  cases  not  until  the  shares  were  sold. 

The  present  bill  was  filed  in  1870  by  the  public  registered 
officer  of  the  bank  against  McKenna,  Vanderbyl,  Lewis,  and 
Henshaw,  and  was  subsequently  amended.  It  stated  that 
in  1864  the  defendants,  although  no  fresh  capital  was  wanted 
for  any  purpose  conducive  to  the  interests  of  the  bank,  re- 
solved to  increase  the  capital  by  the  issue  of  new  shares  with 
a  view  of  getting  possession  of  some  of  them  for  their  own 
benefit — that  Stock  and  a  person  named  Fernie,  who  acted 
in  concert  with  him,  were  Known  to  the  defendants  to  be 
105]  persons  of  no  means,  that  a  secret  understanding  *was 
come  to  between  the  defendants  and  Stock,  acting  on  behalf 
of  himself  and  Fernie,  that  in  consideration  of  the  defen- 
dants procuring  the  acceptance  of  an  offer  by  Stock  and 
Fernie  to  take  up  all  the  intended  new  shares  which  were 
not  taken  up  by  the  original  shareholders,  Stock  and  Fernie 
should  appropriate  for  the  benefit  of  the  defendants  or  their 
nominees,  a  large  number  of  the  shares  at  the  same  price 
as  Stock  and  Fernie  paid  for  them,  and  that  the  defendants 
would  obtain  leave  for  Stock  and  Fernie  to  postpone  pay- 
ment of  the  moneys  payable  on  the  shares  (except  £5  per 
share)  until  the  shares  were  sold.  The  bill  then  stated  the 
proceedings  relative  to  the  creation  and  issue  of  the  new 
shares  and  the  arrangement  with  Stock.  The  bill  then  al- 
leged that  the  defendants,  *  in  order  to  give  effect  to  their 
scneme,  wilfully  abstained  from  taking  steps  which  would 
have  caused  the  new  shares  to  be  taken  up  and  paid  for  at 
once  by  other  persons  than  Stock.  That  the  defendants  al- 
lowed only  the  short  period  of  sixteen  days  for  taking  up 
the  shares,  in  order  that  the  shareholders  might  be  prevented 
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from  taking  them,  and  that  the  shares  to  be  taken  by  Stock 
might  so  be  increased.  The  bill  then  stated  the  acquisition 
by  the  defendants  of  shares  from  Stock,  and  alleged  as 
follows : 

"165.  The  defendants  pretend  that  the  hereinbefore 
mentioned  allotment  of  the  aforesaid  9,778  shares  to  the  said 
T.  O.  Stock  was  a  bona  fide  allotment  to  him,  and  that  there 
never  was  any  such  secret  agreement  or  understanding  be- 
tween him  and  them  as  is  hereinbefore  alleged^  nor,  in  fact, 
any  agreement  or  understanding  to  the  effect  that  he  should 
hold  the  said  shares,  or  any  of  mem,  for  the  benefit  or  under 
the  control  of  the  defendants  or  any  of  them,  and  the  defen- 
dants further  pretend  that  they  hona  fide  purchased  such 
shares  from  tlie  said  T.  O.  Stock,  and  that  they  were  entitled 
to  hold  the  said  shares  and  to  dispose  of  them  for  their  own 
benefit,  and  are  entitled  to  retain  all  profits  arising  from  the 
sale  of  the  said  shares ;  but  the  plaintiff  charges  the  cpntrary 
of  such  pretences  to  be  true,  and  charges  that  the  said 
shares  were  obtained  by  the  defendants  in  pursuance  of  the 
secret  understanding  hereinbefore  mentioned  or  of  some 
ajgreement  or  understanding  to  that  effect.  And  the  plain- 
tiff further  charges  that  even  if  there  were  no  such  agree- 
ment or  ^understanding  the  defendants  as  directors  of  [106 
the  bank  gave  to  the  said  T.  O.  Stock  credit  and  pecuniary 
accommodation  and  facilities  in  relation  to  the  aforesaid 
shares,  in  return  for  which  he  did  in  fact  sell  to  the  defen- 
dants or  enable  them  to  obtain  large  numbers  of  the  afore- 
said 9,778  shares  on  such  terms  as  to  result  in  large  profits 
.to  themselves,  and  the  plaintiff  charges  that  the  defendants 
did  in  truth  conspire  together  and  make  use  of  their  posi- 
tions and  power  as  directors  of  the  bank  in  order  to  ootain 
for  themselves  large  profits  by  means  of  the  allotment  and 
subsequent  dealings  with  the  aforesaid  9,778  shares.  And 
the  plaintiff  charges  that  the  defendants  were  trustees  of 
their  aforesaid  powers  for  the  bank,  and  that  it  was  a  breach 
of  trust  on  the  part  of  the  defendants  to  exercise  their  said 
powers  as  they  did  for  their  own  private  advantage." 

There  was  also  a  further  case  made  by  the  bill  against  Sir 
J.  McKenna  as  to  two  parcels  of  shares,  one  of  1,600  and  the 
other  900,  forming  furtner  parts  of  the  9,778  shares.  The 
bill  alleged  that  these  shares  were  disposed  of  as  a  joint 
speculation  by  Sir  J.  McKenna  and  Fox,  a  broker  in  Dublin, 
though,  for  the  sake  of  appearances,  they  were  placed  in 
other  of  names,  that  they  were  taken  by  McKenna  and  Fox 
from  Stock  at  a  slight  advance  above  what  he  paid  for  them, 
and  that  McKenna  and  Fox  were  to  divide  the  profits.  Sir 
11  Eng.  Rep.  59 
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Joseph  McKenna  positively  denied  having  any  interest  in 
these  shares,  and  was  supported  by  Stock.  The  evidence  of 
Fox  was  directly  contrary,  and  appeared  to  be  corroborated 
by  a  number  of  letters  from  McKenna. 

The  bill  praye^,  1,  that  it  might  be  declared  that  the  issue 
of  the  9,778  shares  to  Stock  was  a  fraud  and  breach  of  trust 
on  the  part  of  the  defendants,  and  that  they  were  joint:ly 
and  severally  liable  for  the  moneys  which  would  have  been 
received  by  the  bank  if  those  shares  had  been  properly 
issued  and  disposed  of,  and  that  the  amount  of  such  moneys 
might  be  ascertained,  and  that  the  defendants  might  be  de- 
creed jointly  and  severally  to  make  good  the  same,  or  that 
at  all  events  the  plaintin  might  have  the  relief  thereafter 

S rayed,  namely,  2,  that  it  migfit  be  declared  that  the  defen- 
ants  were  trustees  for  the  rfational  Bank  of  all  moneys 
which  they  received  from  the  sale  or  disposition  of  any  of 
the  9,778  shares,  and  were  liable  to  account  to  the  bank  for 
107]  2ill  such  moneys,  *and  that  the  amount  of  such  moneys 
might  be  ascertained,  and  that  the  defendants  might  be  de- 
creed to  pay  to  the  bank  the  amount  which  should  be  found 
due  from  them  in  respect  of  such  moneys,  together  with  in- 
terest thereon.  Paragraph  3  asked  for  a  similar  declaration 
and  decree  as  to  moneys  received  by  the  defendants  from 
the  sale  of  bonus  shares  issued  in  respect  of  any  of  the  9,778 
shares. 

On  the  4th  of  August,  1874,  Vice-Chancellor  Bacon  made 
a  decree  (')  containing  declarations  according  to  the  2d  and 

Q)  Aug.  4,  1874.     *Sir  James  Bacon,  of  their  rights  and  their  duties ;  and 

V.C.,  after  stating  the  facts,  continued:  although  they  have  so  pleaded  in  their 

Tlie    defendants  allege  and  plead  in  answers,  have  asserted  it  in  their  evi- 

their  answers  that  the  increase  of  capi-  dence,  and  although  it  has  been  elabo- 

tal  and  the  agreement  with  Stock  was  rately  argued  by  counsel  on  their  be- 

a  prudent,  valid  and  beneficial  arrange-  half,  the  contention  is,  in  my  judgment, 

ment,  having  regard  only  to  the  inter-  unsustainable,  and  is  not  only  wholly 

ests  of  the  bank.     In  my  view  of  the  erroneous  in  point  of  law,  but  is  also 

case  this  is  a  matter  wholly  immaterial  irreconcilable  with  the  most  ordinary 

with  respect  to  this  suit.     The  defend-  principles  of  morality.     Making  all  al- 

ants  allege  farther  that.  Stock  having  lowances  for  the  wilful  blindness  which 

become  the  purchaser  of    the  shares  affects  men  who  look  so  earnestly  and 

which  were  allotted  to  him,  he  was  com-  exclusively  to  their  own  pecuniary  in- 

petent  to  sell,  and  they  were  at  liberty  terests  as  to  exclude  or  blind  their  per- 

to  buy  from  him,  at  such  prices  as  they  ception  of  right  and  wrong.  I  find  it 

might  agree  upon,  any  of  the  shares ;  ditficalt  to  impute  to  men  of  business 

and  that,  inasmuch  as  the  bank  ha.s  in  such  a  want  of  understanding  of  the 

fact  received  £30  for*  each  of  the  shares  duties  they  had  undertaken  to  discharge 

allotted  to  Stock,  the  plaintiff,  who  sues  to  their  partners  in  trade  as  would  ac- 

in  the  name  of  the  bank,  has  no  cause  count  for,  though  nothing  can  excuse, 

of  complaint.     I  am  compelled  to  say  the  manner  in  which  they  have  dealt 

that  in  this  respect  the  defendants  take  with  the  common  property.     A  case  has 

a  singular  and  wholly  erroneous  view  been  put  in  the  course  of  the  argument 
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3d  ^paragraphs  of  the  prayer,  and  a  declaration  that  [108 
McKenna  was  liable  for  one-half  of  the  profits  made  by  the 
sale  of  the  1,500  and  900  shares.     An  account  was  directed, 

— ^tlie  case  of  a  trustee  for  sale  of  land  that  which  here  subsisted-^-coold  not 
— which,  in  mj  opinion,  it  is  impossi-  appropriate  to  themselves  the  profits 
ble  to  .resist  the  application  of.  Try  it  they  had  made  in  dealing  with  shares 
by  another  and  most  ordinary  transac-  in  the  company.  The  facts  were  not 
tion  in  trade.  Suppose  the  case  of  a  identical  with  those  which  are  here  pre- 
partnership  of  cotton  merchants.  Their  sen  ted,  but  the  principle  of  the  decision 
managing  partners  contract  to  sell  100  is  in  all  respects  applicable  to  the  pres- 
or  1000  bales  of  cotton  at  a  price  fixed  ent  case.  The  case  of  Blissett  v.  Daniel 
to  some  other  merchant,  but  the  goods  (10  Hare,  498)  was  also  referred  to,  in 
are  neither  paid  for  nor  delivered.  He  which  the  duty  of  partners  is  expressed 
is  unwilling  or  unable  to  perform  his  in  terms  which  are  so  clear  that  it  is 
contract,  and  he  proposes  to  some  of  the  unnecessary  to  quote  it  or  refer  to  it. 
managing  partners  that  they  should  The  principles  upon  which  the  decisions 
take  Lis  bargain  ofi^  his  hands.  Can  are  founded  were  commented  upon,  es- 
they  deal  with  the  partnership  cotton  pecially  in  a  case  before  Lord  Brough- 
for  their  own  benefit?  If  they  had  the  am  in  Hamilton  v.  Wright  (9  CI.  &  F., 
power  to  let  him  off  his  contract,  the  111),  and  were  adopted  by  Lord  Hath- 
goods  would  remain  the  property  of  the  erley  in  deciding  l^enndnt  v.  Trenchard 
partnership,  and  must  be  resold  by  and  (Law  Kep.,  4  Ch.,  53),  a  remarkably 
for  the  partnership.  But  in  no  case  strong  case,  in  which  the  universal 
could  they  become  the  property  of  indi-  principle  was  carried  so  far  that  by 
vidual  partners.  They  were  vendors  force  of  it  the  plain  legal  right  of  a 
for  the  partnership.  They  could  in  no  mortgagee  to  enforce  his  security  was 
case  become  purchasers  for  or  from  made  subservient  to  his  duty  as  a  trus- 
themselves.  There  is  no  substantial  tee  to  preserve  and  protect  the  estate 
difference  between  the  new  shares  and  upon  which  his  mortgage  was  charged, 
the  cotton  in  the  case  I  was  then  sup-  In  the  course  of  the  discussion  I  invited 
posing.  The  directors  not  being  com-  the  defendants'  counsel  to  furnish  me 
petent  to  purchase  from  Stock  for  them-  with  any  authority  for  the  proposition 
selves,  they  could  not  take  his  bargain  they  asserted,  viz.,  that  Stock,  being 
off  his  hands  for  their  own  profit.  They  the  owner  of  the  shares,  was  competent 
could  not  be  substituted  purchasers  in  to  sell  to  any  one,  and  ^hat  the  directors 
his  pl/ice  and  stead.  And  it  would  in-  were  competent  to  buy  those  shares 
deed  furnish  a  ready  means  of  safely  from  him  as  freely  as  they  might  have 
committing  a  breach  of  trust  if  trus-  bought  shares  from  any  owner  on  the 
tees,  with  a  power  and  duty  to  sell,  Stock  Exchange.  No  such  authority 
could  sell  to  a  person  from  whom  they  was  referred  to,  for  a  very  plain  reason; 
might  afterwards  buy,  even  though  and  even  if  I  were  to  admit  without 
"  from  other  persons"  (to  use  the  words  qualification  the  argument  that  Stock 
of  Sir  Joseph  McKenna)  "he.  Stock,  was  competent  to  sell,  I  should  deny 
would  haye  expected  a  larger  premium,  that  those  defendants,  trustees  as  they 
so  as  to  realize  a. profit."  It  would  be  were,  could  buy  back  from  him  for 
a  waste  of  time  to  refer  to  authorities  in  their  own  benefit  the  trust  property 
support  of  principles  so  obvious  and  which  they  had  agreed  to  sell  to  him, 
just  as  those  I  have  adverted  to.  The  even  if  they  had  not  bought  with  a 
doctrine  of  courts  of  equity  in  this  re-  view  to  their  owh  profit,  and  whether 
spect  Lb  so  trite  and  familiar  that  it  is  they  had  or  had  not  made  a  profit  by 
no  more  necessary  to  prove  it  by  de-  such  dealing.  With  respect  to  the  pur- 
cided  cases  than  it  is  to  establish  any  chases  by  the  defendants  of  these  4300 
other  first  principles.  The  plaintiff's  shares,  I  am  therefore  of  opinion  that 
counsel  referred  to  the  case  of  York  <fe  they  must  be  decreed  to  refund  what- 
North  Midland  Railway  Company  v.  ever  profits  they  may  respectively  have 
Hudson  (1(5  Beav.  485),  in  which  it  was  made  by  the  resales  they  have  effected 
decided  that  directors  of  a  company —  of  those  shares.  In  coming  to  this  con- 
not  more  nor  less  a  partnership  than  elusion,  I  by  no  means  omit  the  consid- 
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109]  against  each  defendant,  of  *all  profits  made  by  the 
sale  of  the  shares  taken  by  him  from  Stock,  with  interest  at 
£4  per  cent,  on  such  profits  from  the  time  of  receiving  them  ; 

eration  of  the  charges  in  the  bill  re-  anj  such  alleged  plan  or  any  such  in- 
specting the  time  and  manner  in  which  tention  as  the  plaintiff  imputes  to  them, 
the  bonus  shares  were  created,  nor  the  and  in  this  condition  of  circumstances  I 
arguments  which  have  been  addressed  cannot  say  that  the  charges  of  combi- 
to  me  upon  the  subject,  although  in  nation,  of  preconceived  arrangement, 
this  place  I  do  not  think  it  necessary  of  mutual  or  separate  action  by  the  de- 
further  to  dwell  upon  them.  I  consider  fendants,  are  so  proved  that  I  can  adopt 
that,  with  the  exception  of  the  transac-  them,  nor  is  it  competent  for  me  to 
tion  relating  to  the  two  parcels  of  penetrate  the  motives  by  which  the  de- 
shares  (1600  and  900)  I  have  mentioned,  fendants  may  have  been  actuated.  But 
the  facts  1  have  recapitulated,  and  upon  I  think  that  the  circumstances  wero 
\vhich  my  judgment  is  founded,  are  not  such  as  to  excite  reasonable  suspicion 
substantially  or  materially  disputed,  in  the  minds  of  the  shareholders  when 
What  the  defendants  have  mainly  in-  they  found  that  of  the  original  dealing 
sisted  upon  is  their  explicit  and  utter  w^ith  Stock,  a  transaction  involving  the 
denial  of  any  improper  motives  in  any  interests  of  the  company  to  a  great  ex- 
of  the  acts  done  by  them  and  charged  tent,  there  was  no  trace  in  the  minutes 
against  them  by  the  bill,  and  they  have  (although  the  letters  were  copied  into 
strenuously  argued  that  the  imputa-  a  press  letter- book),  no  sufficiently  dis- 
tlons  made  against  them  not  being  tinct  mention  of  it  at  the  meeting  of 
made  out  in  evidence,  the  plaintiffs  are  March,  18G4,  when  they  found  the 
not  only  not  entitled  to  the  relief  they  manner  in  which  the  guarantee  fund 
pray,  but  cannot  establish  a  title  to  had  been  dealt  with,  the  facilities  which 
any  other  relief.  It  cannot  be  ques-  had  been  afforded  to  Stock,  while  ac- 
tioned  that  the  general  rule  adopted  by  commodation  had  been  refused  to  some 
this  court  is  to  discourage  at  all  times,  of  the  shareholders,  and  the  manner  in 
and  in  proper  cases  with  great  severity,  which  the  several  accounts  had  been 
reckless,  wanton,  unfounded  charges  of  kept  and  the  shares  dealt  with  in  the 
misconduct  (by  whatever  names  they  books  of  the  company,  and  this  with- 
inay  be  called)  in  their  opponents.  But  out  a  minute  or  record  of  any  kind  why 
in  applying  that  rule  regard  must  be  those  accounts  had  been  so  opened  and 
liad  to  the  nature  of  the  case  and  to  the  kept ;  when  they  found  that  the  man- 
attendant  circumstances.  From  1864  ner  in  which  the  calls  had  been.made 
to  about  the  end  of  1868,  when  the  de-  and  the  bonus  shares  created  had  a  di- 
fendants  ceased  to  be  directors,  the  rect  tendency  to  increase  the  prospect- 
shareholders,  who  are  represented  by  ive  value  of  the  shares  of  which  the 
the  plaintiff,  allege  that  they  were  not  defendants  had  become  the  transferees 
aware  of  most  of  the  circumstances  up-  from  Stock,  and,  further,  that  each  of 
on  which  the  charges  they  now  prefer  the  defendants  had  made  large  profits 
are  grounded.  Those  charges  consist  by  his  dealings  in  the  sliares.  I  recog- 
in  substance  of  inferences  which  they  nize  fully  the  force  of  the  observations 
draw  from  facts  which  have  been  col-  which  have  been  addressed  to  me  on 
lected  and  discovered  by  means  of  an  behalf  of  the  defendants — that  no  one 
extensive  and  laborious  investigation  of  them  is  responsible  for  what  was 
into  the  books  of  the  company,  and  in-  done  by  or  in  the  names  of  the  direc- 
to  correspondence  and  other  documents,  tors  generally  ;  but  each  and  every  of 
all  of  which  are  in  evidence  and  have  them  must* be  taken  to  have  been  fully 
been  commented  upon  at  great  length,  cognizant  of  what  was  done  by  the 
From  these  materials  they  impute  to  body  of  which  they  were  members,  and 
the  defendants  a  preconceived  determi-  of  the  consequences  which  would  re- 
nation  to  deal  with  the  shares  for  their  suit  from  what  was  so.  done.  The  de- 
own  benefit,  and  they  insist  that  such  fendants'  contention  tliat,  the  charges 
imputation  is  sustained  by  the  subse-  1  have  referred  to  not  being  proved,  the 
quent  conduct  of  the  defendants.  The  plaintiff's  case  ought  to  fail  in  its  en. 
defendants  each  and  all  wholly  deny  tirety,  must  be  considered  in  this  view. 
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and  the  defendants  were  ordered  to  pay  tlie  costs  *of  [110 
the  suit  up  to  the  hearing.  From  this  decree  the  defendants 
severally  appealed. 

Now  treating  those  charges,  as  I  do,  as  have  been  equally  liable,  I  am  of  opin- 
not  being  strictly  proved,  and  declin-  ion  that  in  the  mouths  of  these  defend- 
ing, as  I  do,  to  fix  upon  the  defendants  ants  that  furnishes  no  objection.     For 
severally  any  liability   for  what   was  in  such  case  a  plaintiff  is  at  liberty  to 
done  by  or  in  the  name  of  the  directors  prefer  his  suit  against  any  of  the  per- 
generally,  I  cannot  say  that  there  does  sons  of  whom  he  has  a  right  to  com- 
not  remain  upon  the  record  a  plain  sub-  plain,   and    it    is    no    answer    to    his 
Btantial  title  to  relief.     Nor  can  I  say  complaint  to  say  that  he  may  be  enti- 
that  the  manner  in  which  the  dealings  tied  to  complain  also  of  others,  since 
of  the  directors  as  a  body  of  which  the  the  liability  of  such  others  can  in  no 
defendants  were  members  were  con-  degree-diminish  the  liability  which  may 
ducted,  was  such  as  not  to  furnish  any  attach  to  the  persons  selected.     Nor 
ground  for  the  suspicions  which    the  can  the  result  of  this  suit  in  any  degree 
shareholders  entertained,  or  impute  to  affect  the  plaintiff's  right  to  pursue  any 
them  such  reckless,  wanton  and  un-  remedy  he  may  possess  against  pei^ns 
founded  imputations  against    the  de-  not  parties  to  this  suit.     What  I  find 
fendants  as  should  induce  the  court  to  and  decide  is,  that  the  defendants,  be- 
apply  that  rule  which  has  been  referred  ing  partners  and  trustees,  have  dealt 
to.     Laying,  therefore,  wholly  out  of  with  the  partnership  and  trust  property 
consideration    those    imputations,   the  in  an  unlawful  manner  and  for  their 
consideration  of  which  in  no  degree  in-  own  personal  benefit.     The  defendant, 
tiuences  my  judgment,   I  find  myself  Sir  Joseph  McKenna,  in  his  first  answer, 
obliged  to  deal  with  the  case  upon  the  admits  the  purchase  of  shares  from 
general  principles  I  have  adverted  to.  Stock,  and  the  resale  of  those  shares, 
The  defendants  have  urged  /ilso  that  together  with  the  bonus  shares,  at  a 
the  length  of  time  which  has  elapsed  profit  amounting  in  the  aggregate,  as  I 
since  the  events  oi>  which  the  plaintiff  read  it,  to  £15,750  ;  from  the  answer 
relies  ought  to  induce  the  court  to  with-  of    the    defendant    Harvey    Lewis,    I 
hold  any  interference  in  his  favor  ;  but  gather  that  by  the  like  means  he  has 
bearing  in  mind  the  fact  that  it  was  made  and  received  profits  amounting 
not  until  the  end  of  the  year  1868  that  to  £10,020.     The  defendant  Vanderbyl, 
the  attention  of  the  plaintiff  was  drawn  in  his  answer,  and  in  the  schedule  an- 
to  the  state  of  things  of  which  he  com-  nexed  to  it,  states  his  profits  from  the 
plains,  that  some  considerable   period  shares  purchased  by  him  of  Stock  to 
of  time  was  of  necessity  employed  in  amount    to  £11,447    and    a    fraction, 
the   investigations  without  which  his  although  in  that  statement  he  gives 
case  could  not   be   completely  stated,  credit,  and  reduces  the  amount  of  his 
and  that  the  bill  was  filed   in  June,  actual  profits  by  some  loss  that  he  sus- 
1870,  I  think  that  no  time  has  been  suf-  tained  in  the  Hindustan  Bank — ^a  mat- 
tered so  to  elapse  as  to  justify  the  de-  ter  which  it  is  not  now  necessary  to 
fendants'  objection.      Another  ground  further  observe  upon.     The  amount  of 
of  defence  which  has  been  suggested  profits  derived  by  the  defendant  Hen- 
is,  that  the  plaintiff  has  selected  four  shaw,  as  stated  in  his  answer,  does  not 
only  out  of  the   directors,  whereas,  if  so  clearly  appear,  owing  to  a  somewhat 
his  complaint   waa  well   founded,   he  involved    statement    of    his    dealings 
ought  to  have  made  all  the  directors  with  the  shares,  although  the  number 
now  alive,  and  the  representatives  of  of  shares  acquired  by  him  of  Stock  at 
such  of  them  as  are  dead,  parties  to  the  the  same  time  wiih  the  others  is  ad- 
suit.      Considering  the  nature  of  the  mitted.    Mr.  Henshaw,  according  to  his 
relief  which  is  prayed  and  the  circum-  account,  as  far  as  I  understand  it,  seems 
stances  of  the  case,  I  see  no  ground  to  have  borrowed  from  an  insurance 
upon  which  all   the  directors   should  company  which  he  mentions  large  sums 
necessarily  have  been  made  parties  ;  of  money  for  which  the  shares  were 
and  as  to  the  sc^ction  of  four  only  out  mortgaged.     They  had  been  mortgaged 
of  a  larger  number  of  persons  who  may  by  Stock.     However  that  may  be,  that 
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Ill]  *Mr.  Glasse,  Q.C.,  and  Mr.  Norths  for  McKenna: 
It  is  necessary  for  the  bank  to  make  out  that  there  has 
been  a  breach  of  duty  by  the  directors,  and  a  loss  in  con- 
sequence. 

112]  *[The  Lord  Justice  Mellish  :  The  case  the  plain- 
tiff makes  is,  that  these  directors  being  quasi  trustees 
have  made  a  profit  which  they  ought  to  hand  over  to  the 
company.  ] 

The  bank  has  got  all  it  bargained  for,  £30  per  share 
premium. 

[The  Lord  Chancellor:  Suppose  that  Stock  was  un- 
able to  complete  his  bargain,  and  the  directors,  or  some  of 
the  directors,  say.  We  will  release  you  and  stand  in  your 
place :  must  they  not  account  for  the  profits  ?] 

I  submit  not ;  each  was  entitled  to  buy  from  Stock  just  as 
a  director  may  buy  shares  in  the  market.  The  case  of  York 
and  North  Midland  Railioay  Company  v.  Hudson{'\  re- 
ferred to  below,  is  quite  different,  and  Blissett  v.  Daniel  (') 
has  no  bearing  on  the  case.  Then  the  bill  is  founded  on  a 
case  of  gross  personal  fraud  and  conspiracy,  which  is  not  iu 
the  slightest  degree  supported  by  the  evidence ;  and  the  case 
being  thus  founded  on  fraud,  the  plaintiff  is  not  at  liberty 
to  pick  out  facts  which  would  support  a  case  not  founded 
on  fraud,  and  obtain  relief  upon  them,  no  such  alternative 
case  having  been  made  by  the  bill :  IlicJcson  v.  Lombard  ('). 
The  bill  ought  therefore  to  have  been  dismissed  altogether, 
and  if  not,  the  plaintiff  ought  to  pay  the  costs  up  to  the 
hearing.     As  to  the  shares  sold  by  jFox,  no  declaration  was 

wiU  be  the  subject  of  future  investiga-  shares  mentioned  in  the  pleadings,  and 

tion :  and  although  he  says  he  has  not  of  any  of  the  bonus  shares  issued  to 

realized  any  considerable  profits,  on  the  themselves   or  to  their   nominees    in 

admissions  in  his  answer,  the  amount  of  respect  of  any  of  the  said  9,778  shares, 

his  profits  must  be  ascertained.     Well,  and  directing  an  inquiry  and  account 

then,    it  has    been   suggested    that   I  of  all  moneys  which  each  of  the  defen- 

ought  to  decree  against  the  defendants  dants  has  received  in  respect  of  such 

that  they  are  liable  for  the  whole  of  profits.     There  must  also  be  an  order 

the  9,778  shares.     On  the  frame  of  this  for  payment  by  each  of  the  defendants 

record  I  think  I  can  do  no  such  thing,  of  the  amounts  which  shall,  upon  such 

All  I  can  say  is  that  which  I  have  ex-  accoimt  and  inquiry,  be  certified  to  be 

pressed,  that  for  every  shilling  of  money  the  amounts  payable  by  tliem  respec- 

received  by  these  defendants  in   the  tively,  with  interest  at  the  rate  of  £4  per 

way  of  profit  on  shares  derived  by  them  cent,  per  annum  upon  the  amounts  of 

from  Stock  they  are  liable,  and  they  such  profits  which  have  been  received 

must  refund  to  the  very  last  shilling,  by  them   from  the    several   times  at 

Upon  the  whole,  I  think  the  plaintiif  is  which  the  same  were  received.     And 

entitled  to  a  decree  declaring  that  the  the  decree  will  further  direct  that  the 

defendants,  as  partners  in,  and  trustees  defendants  do  pay  to  the  plaintiff  the 

for,  the  National  Bank,  are  accountable,  cost^  of  this  suit  up  to  the  hearing, 

for,  and  chargeable  with,  all  the  profits  (')  16  lieav.,  486.     • 

•which  they   nave    received   from   the  ('•)  10  Hare,  493. 

sale  or  disposition  of  any  of  the  9,778  (»)  Law  Rep.,  1  H.  L.,  824. 
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asked  by  the  bill ;  and  we  submit  that  it  was  therefore 
against  the  course  of  the  court  to  make  one ;  the  most  that 
could  be  done  was  to  direct  an  inquiry,  there  being  a  conflict 
of  evidence. 

Mr.  Bristowe^  Q.C.,  and  Mr.  TaJwurdin^  for  Vanderbyl: 
Vanderbyl  paid  for  his  shares  at  the  time  he  took  them  from 
Stock,  and  almost  immediately  after  the  arrangement  with 
Stock.  They  remained  standing  in  his  own  name  for  some 
time  afterwards,  so  that  his  case  is  better  than  that  of  Sir 
Joseph  McKenna,  whose  shares  were  some  of  them  sold  be- 
fore they  had  been  paid  for.  Stock  had  become  the  equi- 
table owner  of  the  shares,  and  was  at  perfect  liberty  to 
sell  them  to  any  one,  and  directors  were  at  liberty  to  buy 
from  him,  the  fiduciary  relation  being  at  an  end  as  to  those 
shares. 

*[The  Lord  Chancellor:  Was  it  at  an  end,  the  [113 
contract  with  Stock  being  still  executory  ?] 

The  allotment  to  Stock  concluded  the  matter,  for  he  would 
have  been  a  contributory  in  respect  of  the  shares  if  there  had 
been  a  winding-up.  We  submit,  therefore,  that  the  contract 
was  an  executed  contract,  which  made  Stock  master  of  these 
shares,  so  that  he  could  sell  them  to  any  body  whether  a 
director  or  not.  Then,  as  to  the  case  of  fraud,  the  bill  ought 
to  be  dismissed  altogether ;  for  if  you  strike  out  the  allega- 
tion of  fraud,  there  is  no  case :  Archbold  v.  CommissioTiers 
of  Charitable  Bequests  (*). 

Mr.  Everitt^  for  Henshaw:  Out  of  Henshaw's  300  shares 
260  had  been  issued  to  Stock,  who  had  mortgaged  them. 
Henshaw  paid  off  the  mortgage  and  took  to  the  shares,  so 
he  stands  completely  in  the  ordinary  position  of  a  director 
buying  shares  in  his  company. 

[The  Lord  Justice  Mellish:  But  you  were  under  a 
previous  agreement  to  take  300  shares,  and  this  was  the  way 
of  carrying  out  that  agreement..] 

There  is  nothing  to  show  any  antecedent  binding  arrange- 
ment to  take  300  shares.  If  any  relief  is  given  in  this  suit,, 
it  should  only  be  on  the  terms  of  the  plaintiff  paying  all  the 
costs  of  it. 

Mr.  Fry^  Q.C.,  and  Mr.  Davey^  for  J.  Harvey  Lewis: 
The  Vice- Chancellor  says  that  he  decides  on  the  admitted 
facts.  There  are  two  questions : .  whether  these  admitted 
facts  constitute  an  equity  at  all,  and,  if  they  do,  whether 
effect  can  be  given  to  it  on  such  a  record  a3  this.  On  the 
first  point,  we  only  add  that  a  director  is  in  a  peculiar 
position :  he  is  required  to  be  a  shareholder,  and  may  be  a 

(»)  2  n.  L.  C,  440. 
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shareholder  to  any  extent,  although  his  being  a^  large  share- 
holder may  often  bias  him  in  the  affairs  of  the  company ; 
e,  g,^  on  such  a  question  as  whether  a  call  should  be  made. 
The  position  of  a  director  is  different  from  that  of  a  trustee 
who  does  not  take  an  interest,  and  the  acquiring  an  interest 
which  may  give  him  a  bias  adverse  in  some  respects  to  the 
company  is  not  objectionable  unless  he  is  led  by  it  to  act 
114]  improperly.  *Then.we  contend  that  the  bill  is  multi- 
farious, tne  case  against  each  defendant  being  separate. 

Mr.  Kay^  Q.C.,  Mr.  Lindley^  Q.C.,  and  Mr.  Graham 
Hastings^  for  the  plaintiff:  The  conti^act  with  Stock  was 
ultra  vires,  and  not  authorized  by  the  resolutions.  But 
supposing  it  was  authorized,  no  director,  when  Stock  found 
himself  unable  to  fulfil  it,  had  any  right  to  take  a  part  of  it 
off  his  hands  for  his  own  individual  benefit.  As  to  the  Fox 
shares,  we  submit  that  Sir  Joseph  McKenna' s  interest  in 
them  is  proved  by  the  evidence,  and  that  bfeing  so,  and  the 
case  being  raised  in  the  pleadings,  a  declaration  on"  the  sub- 
ject was  proper.  The  defendants  ought  to  be  treated  as 
jointly  liable  for  all  the  profits  made  by  them,  for  they  con- 
curred in  a  scheme  by  which,  through  Stock,  they  all  be- 
came purchasers ;  and  if  the  decree  is  to  be  varied  at  all,  it 
should  -be  varied  in  this  respect.  There  is  good  ground  to 
infer  that  the  whole  scheme  was  entered  into  by  the  defen- 
dants with  a  view  to  their  personal  benefit ;  but  supposing 
this  not  to  be  proved,  there  still  is  the  case  of  breach  or  trust 
in  purchasing  the  shares  sufficiently  raised  on  the  bill  to 
entitle  the  plaintiff  to  a  decree,  and  there  should  be  no  vari- 
ation as  to  costs,  the  case  being  one  where  the  conduct  of 
persons  in  a  fiduciary  position  was  such  as  to  justify  a  suit: 
JFyler  v,  Fyler  (*) ;  Ve  Montmorejicy  v.  Devereaux  ('). 

Mr.  Glasse,  in  reply,  for  Sir  J.  McKenna. 

Mr.  Bristowe,  in  reply,  for  Vanderbyl. 

Mr.  JEJoeritt,  *in  reply,  for  Henshaw. 

Mr.  i^Vy,  in  reply,  for  Lewis. 

Lord  Cairns,  L.C.  :  The  decree  which  is  appealed  against 
in  this  case  in  substance  makes  the  appellants  accountable 
to  the  bank  under  three  different  lieads.  In  the  first  place, 
it  makes  the  defendant  McKenna  accountable  for  profits  made 
115]  hy  him  in  respect  of  1,750  *shares  ;  Lewis,  for  profits 
made  by  him  in  respect  of  ,1,750  shares ;  Vanderbyl,  for  profits 
made  by  him  in  respect  of  600  shares;  and  Henshaw,  for 
profits  made  by  him  m  respect  of  300  shares.  In  the  second 
place,  it  makes  the  appellants  responsible  for  all  moneys 
which  they  have  received  in  respect  of  certain  shares,  called 

Q)  3  Be»v.,  550.  («)  1  CI.  <k  F.,  188,  234,  239. 


le  one  hand  the 
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bonus  shares,  allotted  in  respect  of  the  shares .  that  I  have 
already,  mentioned ;  and,  in  the  third  place,  it  makes  Mc- 
Keuna  alone  responsible  ill  respect  of  his  profits  npon  a 
•joint  or  partnersnip  transaction  with  one  Fox,  as  regards 
2,600  shares.  The  four  appellants  are  made  severally  respon- 
sible for  their  respective  profits  on  these  shares,  and  they  ar« 
made  jointly  liable  for  tne  whole  costs  of  the  suit.  From 
that  decree  they  all  appeal. 

Now  I  propose  to  state  in  the  first  place,  as  shortly  as  I 
am  able  to  do,  the  narrative  which  alone  appears  to  me  ma- 
terial as  regards  the  decree  to  be  made,  and  the  relief  which 
can  be  given  in  this  suit ;  and  I  leave  for  subsequent  consid- 
eration the  observations  which  have  been  made  as  to  the 
magnitude  to  which,  the  proceedings  in  the  cause  have  been 
swelled,  and  the  costs  wnich  have  been  thereby  occasioned. 

[His  Lordship  then  concisely  stated  the  facts  as  given 
above  down  to  the  letters  of  the  24th  of  February,  1864,  be- 
tween Stock  and  the  board,  and  continued :] 

Those  documents,  therefore,  contain  on  tl 
authority  of  the  board  of  directors  to  make  with  Stock  a 
contract  of  this  description,  and  on  the  other  hand  the  ex- 
pression of  the  terms  of  the  contract  with  Stock. 

Now  I  desire  to  pause  at  that  point  for  the  purpose  of  ob- 
serving that  I  have  entertained  some  doubt  during  the  argu- 
ment, and  I  still  entertain  some  doubt,  whether  the  contract 
as  actually  made  with  Stock  was  altogether  warranted  by  the 
authority  which  was  conveyed  to  the  directors  by  the  gene- 
ral meetmg.  But  it  is  not  necessary  to  decide,  and  I  do  not 
desire  to  decide,  the  point.  I  only  wish  to  observe  that  I 
entertain  doubt  upon  it ;  but  I  will  assume  for  the  purpose 
of  what  I  have  to  say  that  the  contract  with  Stock  in  its 
terms  was  intfa  vires  the  directors.  What  passed  after- 
wards was  this :  On  the  23d  of  February  the  £25,000,  the 
guaranteed  deposit,  was  paid  into  the  joint  names  of  Stock 
and  Lewis.  On  the  13th  of  April  another  sum  of  £26,000 
was  paid  into  the  *bank.  A  certain  return  was  made  [116 
from  those  two  sums,  but  I  will  speak  of  the  sums  as  they 
were  originally  paid  in  round  numbers.  On  the  19th  of 
April  9,778  shares,  which  were  the  number  of  shares  that 
ultimately  were  unaccepted  by  the  old  shareholders,  or  un- 
disposed of  to  Other  persons,  were  alloted  to  Stock  in  pur- 
suance of  the  contract  with  him. 

It  is  necessary  at  this  point  to  observe  what  was  the  posi- 
tion of  Stock  in  this  matter.  The  contract  at  this  point  was 
clearly  an  executory  contract.  It  was  a  contract  of  a  very 
peculiar  description,  running  over  a  considerable  time.     It 
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was  a  contract  with  regard  to  the  performance  of  which 
the  interests  of  the  bank  required  to  be  watched  with  the 
greatest  jealousy  and  vigilance.  There  was  the  guarantee 
deposit  to  be  maintained  as  a  guarantee  deposit  to  the  end- 
of  the  transaction  ;  there  were  the  stipulations  as  to  the  pro- 
portions in  which  the  shares  were  to  be  taken  up ;  there 
was  the  stipulation  that  no  delivery  was  to  be  made  until 
payment  was  made ;  there  was  the  approval  of  the  names 
of  persons  sent  in  for  shares,  which  was  to  come  from  the 
directors ;  and  there  was  the  question,  of  very  great  impor- 
tance in  a  speculation  of  this  Kind,  how  and  at  what  times 
the  calls  should  be  made  upon  these  shares  by  the  directors. 
The  essence,  in  fact,  of  the  transaction  as  I  view  it,  and  of 
the  bargain  with  Stock,  was  this,  that  Stock  was  to  take 
all  the  risks  of  the  market  with  regard  to  the  disposal  of 
these  shares,  and  the  object  to  be  secured  was  the  fixed  pay- 
ment of  £30  a  share  to  the  bank.  Now  I  ask  the  question, 
In  the  fulfilment  and  execution  of  this  contract,  who  was  to 
watch  the  interests  of  the  bank?  Undoubtedly  the  directors 
of  the  bank.  They  were  the  agents  of  the  bank  for  this  pur- 
pose. If  they  did  not  watch  the  fulfilment  of  the  contract 
there  was  no  person  else  to  do  it.  Their  agency  would  not 
come  to  an  end  with  regard  to  these  shares  until  the  con- 
tract was  completely  fulfilled ;  and  their  agency  at  the  date 
which  I  have  referred  to,  namely,  the  allotment  to  Stock, 
not  only  had  not  come  to  an  end,  but  was  actually  only  in 
reality  commencing. 

Now  that  being  the  position  of  Stock  and  the  position  of 
the  directors,  I  turn  next  to  the  narrative  of  what  the  direc- 
tors, or  the  four  appellants  who  were  directors,  actually  did 
in  this  matter,  and  I  take  the  narrative  from  their  own  words : 
117]  [His  Lordship  *here  stated  as  above  th(5  accounts  given 
by  the  defendants  respectively,  as  to  their  taking  the  snares 
from  Stock.] 

That  is  the  narrative  told  in  the  words  of  each  of  the  four 
appellants  themselves,  and  the  conclusion  which  I  draw  from 
it  is  this,  that  in  the  result  nearly  one- half  of  the  interest  of 
Stock  was  assigned  to  these  four  appellants.  It  is  true  that 
the  transaction  is  throughout  called  by  them  a  purchase  of 
shares  from  Stock,  but  Stock  had  no  complete  property  in 
any  shares  to  sell.  All  that  he  could  sell,  and  all  that  he 
did  sell,  appears  to  me  to  have  been  the  right  to  stand  in  his 
place  quoad  these  4,300  shares,  which  was  the  total  amount 
of  the  shares  taken  by  the  four  appellants.  It  is  true  that 
Stock  was  not  in  any  way  released  from  the  performance  of 
his  contract ;  but  it  may  be  asked  how  could  the  directors 
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possibly  enforce  against  Stock  the  performance  of  the  con- 
tract quoad  these  4,300  shares,  when  the  enforcing  of  the 
contract  against  Stock  would,  as  to  those  shares,  be  really 
the  enforcing  of  it  against  themselves ;  for  as  Stock  would 
be  liable  to  the  bank,  so  these  four  appellants  would  be  lia- 
ble each  for  his  own  shares  to  Stock. 

What  happened  in  the  result  is  just  what  might  have  been 
expected.  V  ery  considerable  latitude,  or  even  more  than 
latitude,  was  allowed  to  Stock  in  the  fulfilment  of  the  con- 
tract. The  strict  condition  as  to  the  delivery  of  shares,  or 
rather  negativing  any  delivery  until  payment,  was  relaxed — 
relaxed,  1  agree,  only  as  to  certain  parcels  and  for  a  certain 
number  of  days,  but  relaxed  in  that  way  as  to  all  in  turn. 
The  condition  as  to  the  guarantee  was  also  relaxed.  Entries 
were  made  attributing  the  £25,000  to  the  shares  in  such  a 
way  as  enabled  a  settling-day  to  be  obtained  upon  the  Stock 
Exchange,  but  in  that  way  the  £25,000  no  longer  stood  in 
the  position  in  which  it  stood  when  it  originally  was  paid  in. 
The  shares  were  given  over  into  the  hands  of  Stock,  for  the 
purpose  of  disposal  on  the  market,  for  a  certain  number  of 
days,  without  payment  and  upon  credit;  and  in  fact  the 
question  may  again  be  asked,  how  could  it  have  been  possi- 
ble for  the  directors  to  have  held  Stock  to  the  letter  of  the 
contract  without,  at  the  same  time,  enforcing  the  contract  in 
all  its  rigiditv  against  themselves?  They  may  have  been 
right  in  the  relaxations  they  made.  Those  relaxations  may  or 
may  not  have  been  necessary  for  the  welfare  of  the  bank,  and 
involved  in  that  welfare  there  may  have  been  the  fulfilment 
*of  the  contract  by  Stock,  but  it  appears  to  me  that  it  [118 
was  utterly  impossible  for  the  directors,  after  the  transaction 
upon  which  they  themselves  had  entered,  to  exercise  an  in- 
dependent and  unbiassed  judgment  upon  the  subject  of  these 
relaxations.    The  bank  was  practically,  to  a  very  great  de- 

free,  running  the  risk  which  ought  to  have  been  the  risk  of 
tock  alone ;  for  it  is  obvious  that  if  the  market  had  fallen 
very  considerably,  there  would,  to  say  the  least  of  it,  have 
been  very  great  doubt  whether  the  contract  could  have  been 
fulfilled  by  Stock. 

Now,  the  rule  of  this  court,  as  I  understand  it,  as  to  agents, 
is  not  a  technical  or  arbitmry  rule.  It  is  a  rule  founded 
upon  the  highest  and  truest  principles  of  morality.  No  man 
can  in  this  court,  acting  as  an  agent,  be  allowed  to  put  him- 
self into  a  position  in  which  his  interest  and  his  duty  will  be 
in  conflict.  If  Stock  had  bought  these  shares  and  paid  for 
them,  and  become  the  absolute  owner  of  them,  the  directors 
were  as  free  as  any  person  in  the  market  to  go  to  Stock  and 
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to  become  the  purchasers  from  him  of  those  shares.  The 
agency  in  that  case  would  have  been  over,  and  there  would 
have  been  no  longer  any  conflict  between  interest  and  duty. 
Here  the  agency  had  not  terminated.  The  court  will  not 
inquire,  and  is  not  in  a  position  to  ascertain,  whether  the 
bank  has  lost  or  not  lost  by  the  acts  of  the  directors.  All 
that  the  court  has  to  do  is  to  examine  whether  a  profit  has 
been  made  by  an  agent,  without  the  knowledge  of  his  princi- 
pal, in  the  course  and  execution  of  his  agency,  and  the  court 
linds,  in  my  opinion,  that  these  agents  in  the  course  of  their 
agency  have  made  a  profit,  and  for  that  profit  they  must,  in 
my  opinion,  account  to  their  principal. 

These  observations  dispose  of  the  question  with  regard  to 
the  4,300  shares  taken  by  the  four  appellants  from  Stock. 
The  answer  to  the  question  as  to  the  bonus  shares  must  be 
the  same  as  to  the  4,300  shares,  for  the  bonus  shares  were 
allotted  in  respect  of  the  4,300  shares.  I  put  aside  for  the 
moment  the  remainiijg  q^uestion  with  regard  to  the  2,500 
shares  which  were  sold  in  Dublin,  arid  I  now  pause  here 
again  for  the  purpose  of  observing  that  the  narrative  which 
I  have  given  up  to  this  time  is  founded  upon  documents 
which  are  stated  in  the  pleadings,  and  upon  the  statements 
of  the  defendants  in  their  answers.  With  the  exception  of 
119]  the  few  *questions  to  which  I  have  referred  in  the 
cross-examination  of  Mr.  Vanderbyl,  I  have  not  introduced 
any  element  in  what  I  have  stated  from  anything  whatever, 
except  from  the  pleadings  in  the  case,  and  the  question  im- 
mediately occurs.  If  this  is  the  case,  and  if  these  facts  are 
without  dispute,  how  does  it  come  to  pass  that  we  have  got 
here  three  volumes,  of  a  magnitude  seldom  seen  even  in  the 
proceedings  of  this  court,  and  nine-tenths  of  which,  to  speak 
within  limits,  are  irrelevant  for  the  purpose  of  the  materials 
on  which  I  think  the  judgment  ought  to  proceed?  I  own 
that  I  look  with  great  regret  upon  the  character  of  the  bill, 
and  upon  the  course  which  the  evidence  has  taken  in  this 
case.  I  have  seldom  seen  a  case  which  appears  to  me  to  oc- 
casion greater  reproach  to  the  proceedings  of  this  court ;  and 
I  think  it  is  a  case  in  which  the  court  ought  to  be  careful  to 
adjust,  as  far  as  it  fairly  can,  the  burden  of  costs  which  have 
been  occasioned  by  these,  to  my  mind,  most  unnecessary  and 
oppressive  proceedings. 

]N  ow  I  find  the  bill,  in  addition  to  the  facts  which  I  have 
stated,  containing  allegations  of  a  long  antecedent  scheme 
on  the  part  of  these  appellants,  or  some  of  them,  to  create 
the  adoitional  capital  which  was  created  in  the  bank,  with 
the  sinister  view  of  becoming  themselves  possessed  of  it,  or 
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of  some  of  it,  and  making  profit  by  it ;  and  it  attributes  to 
the  appellants  a  conspiracy  to  use  improperly  their  power 
as  directors  of  the  bant  for  the  purpose  of  creating  this  cap- 
ital, and  for  the  purpose  of  allotting  it  to  Stock,  as  to  whom 
it  was  alleged,  to  use  the  expression,  I  think,  of  Mr.  Kay, 
that  they  wished  him  to  be  as  much  in  their  power  as  possi- 
ble, in  order  that  they  might  virtuallv  be  the  masters  of  the 
new  capital  which  was  to  pass  through  his  hands.  For  those 
allegations  it  appears  to  me  to  be  due  to  the  appellants  to 
say  that  I  do  not  find  in  the  evidence  any  foundation  what- 
ever. I  desire  to  speak  of  the  conduct  of  these  appellants 
as  it  appears  to  me  to  deserve.  I  think  they  fell  into  an 
error,  a  grave  and  serious  error,  in  attempting  to  mix  them- 
selves up  while  they  were  directors  of  tne  bank  with  this 
executory  speculation  of  Mr.  Stock,  and  for  that  I  tiiink 
they  must  suffer.  But  that  was  an  error  into*  which  men 
might  fall  from  ignorance,  from  inadvertence,  from  want  of 
a  calm  and  deliberate  observation  of  the  position  in  which 
they  were  placed,  and  the  duties  which  they  had  to  perform. 
Nay,  more,  I  can  even  imagine  *the  directors  mignt  [120 
suppose,  although  in  my  opinion  their  so  supposing  would 
be  no  justification,  that  their  taking  some  of  these  shares 
from  Stock  would  be  beneficial  to  the  bank,  their  principals. 
But  conduct  of  that  kind  is  altojjether  different  from  con- 
duct such  as  is  alleged  in  this  bill,  which,  if  founded  upon 
fact,  would  be  conduct  deserving  of  no  other  name  than  that 
of  a  fraudulent  conspiracy  to  embezzle  the  property  of  their 
employers. 

Now,  we  have  been  asked  in  that  state  of  things  to  say 
that,  even  supposing  there  is  a  ground  for  relief  upon  tlie 
basis  upon  which  I  nave  placed  it,  still  that  this  bill,  being 
such  as  it  is  in  its  charges  and  in  its  scope,  ought  to  be  abso- 
lutely dismissed,  and  no  relief  whatsoever  ought  to  be  given 
upon  it.  I  own  that  it  appears  to  me  that  that  would  be  a 
very  strange  result.  Every  fact,  I  repeat,  which  I  have 
stated  as  the  ground  for  proper  relief  is  found  in  the  bill  and 
in  the  answers.  If  this  bill  were  to  be  dismissed,  it  could 
only  be  dismissed  without  prejudice  to  filing  another  bill  for 
the  purpose  of  obtaining  tnat  proper  reliei.  But  it  surely 
would  be  little  less  than  a  mockery  to  say  that  this  court, 
having  all  the  undisputed  facts  before  it,  stated  upon  the 
pleadings,  is  obliged,  because  something  else  is  stated  on  the 
pleadings,  to  dismiss  this  bill,  in  order  that  the  cost  and  ex- 
pense 01  another  suit,  to  state  over  again  the  same  matters, 
which  are  not  in  controversy,  should  be  gone  through.  I 
am  not  aware  of  any  authority  which  obliges  us  to  adopt 
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such  a  course:  and  it  appears  to  me  that  such  a  course 
would  be  in  the  highest  degree  inconvenient,  and  even  irra- 
tional. As  I  understand  the  rule  of  the  court  on  this  subject, 
it  is  this — ^that  where  persons  have  a  case  which  is  alleffed 
upon  their  bill,  and  there  are  also  alleged  upon  that  bill 
other  matters,  coupled  or  not  coupled  with  the  case,  if  the 
allegations  can  be  separated  so  that  relief  can  be  given  upon 
what  is  stated,  it  is  only  a  question  of  costs — what  is  to  be 
done  with  that  part  of  the  bill  which  ought  to  be  absent,  or 
which  has  not  been  proved  ? 

Now,  it  appears  to  me,  that  that  being  the  rule,  it  is  a  rule 
which  ought  to  be  observed  to  the  fulness  of  its  spirit,  and 
that  it  ought  not  to  be  slurred  over  in  a  case  of  tnis  kind, 
where  I  find  charges  of  grave  and  deliberate  fraud,  which  turn 
out  to  be  entirely  without  foundation.  In  my  opinion,  the 
course  which  ought  to  be  taken  with  a  suit  so- circumstanced 
121]  is  this — that  all  that  part  of  the  bill  *  which  is  open  to 
the  observations  that  I  have  made,  ought  to  be  dismissed, 
and  dismissed  with  costs;  and  the  mode  in  which  I  shall 
propose  to  do  that  would  be  by  dismissing,  with  costs,  so 
much  of  the  bill  as  complains  of  any  acts,  or  conduct  of,  or 
alleges  any  scheme  or  fraudulent  design  of  the  defendants, 
or  any  of  them,  anterior  to  the  19th  of  April,  1864,  which  I 
take  as  the  day  upon  which  the  document  called  the  allot- 
ment of  shares  was  given  to  Mr.  Stock. 

I  may  add  to  what  I  have  already  said,  that  as  reijards  the 
power  of  separating  the  different  cases  made  by  this  bill,  it 
appears  to  me  that  if  the  bill  is  taken  from  the  164th  para- 
graph to  the  end,  including  the  prayer,  there  are  alleged 
with  sufficient  distinctness  two  alternative  cases,  the  higher 
case  of  fraud,  which  appears  to  be  entirely  without  proof, 
and  also  the  case  which,  as  it  seems  to  me,  the  plaintiff  is 
entitled  to  relief. 

I  now  turn  to  the  part  of  the  case  with  which  Sir  Joseph 
McKenna  alone  is  connected,  and  which  relates  to  two  par- 
cels of  shares,  one  of  1,600  and  the  otheY*  of  900.  The  alle- 
gation with  regard  to  these  2,500  shares  is  this,  that  there 
was  a  joint  speculation  entered  upon  then  in  Dublin  between 
Fox,  a  broker  in  Dublin,  and  Sir  Joseph  McKenna,  although 
the  shares  in  form  were  placed  in  two  other  names.  That  is 
the  allegation  on  the  part  of  the  plaintiff.  The  plaintiff  con- 
tends that  Sir  Joseph  McKenna  and  Fox  took  these  shares 
from  Stock  at  a  slight  advance  over  what  Stock  was  to  pay 
the  bank  for  them,  that  they  were  to  share  the  profits  in 
halves,  that  profits  were  made  by  the  resale  of  these  2,500 
shares,  and  that  Sir  Joseph  McKenna  ought  to  account  for 
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his  share  in  those  profits.  That  is  the  view  which  is  taken 
by  the  decree  as  it  now  stands.  I  observe  that  the  Vice- 
Chancellor  felt  considerable  difficulty  in  dealing  with  this 
part  of  the  case.  He  felt  that  he  had  to  decide  upon  a  ques- 
tion of  controverted  evidence,  with  the  distinct  oath,  as  it 
seems  to  me,  of  Sir  Joseph  McKenna  one  way,  with  the 
statement  of  Stock  corroborating  Sir  Joseph  McKenna,  and 
with  the  evidence  of  Mr.  Fox,  in  Dublin,  the  other  way,  and 
with  a  number  of  letters  passing  from  Sir  Joseph.  McKenna, 
which  certainly  would  at  first  sight  appear  rather  to  favor 
the  view  of  the  plaintiff  than  the  view  of  Sir  Joseph  McKenna, 
The  VicB-Chancellor  pointed  out  that  some  further  evidence 
mi^ht  have  been  obtained  from  the  ^account  books,  [122 
which  he  regretted  had  not  been  obtained.  Now,  if  I  were 
obliged  to  decide  this  question  at  this  time,  I  am  not  at  all 
sure  that  I  should  differ  from  the  Vice-Chancellor.  But  we 
have  been  pressed  by  this  consideration,  that  no  specific  dec- 
laration was  asked  by  the  bill  upon  this  point ;  that  the  alle- 
gations contained  in  the  bill  with  regard  to  it  might  be 
allegations  merely  aiming  at  the  general  account  which  was 
prayed  for,  and  that  it  is  not  the  habit  of  this  court  at  all, 
unless  there  is  special  notice  given  by  a  prayer  for  a  declara- 
tion on  the'subject,  to  decide  at  the  time  of  the  hearing  that 
which  may  be  an  item  of  account.  I  own  it  appears  to  me 
to  be  generally  very  much  a  matter  to  be  determined  in  each 
particular  case,  whether  it  is  or  is  not  convenient  to  decide 
questions  which  may  form  items  of  a  general  account,  and 
if  the  case  had  been  entirely  ripe  for  it,  I  should  have  thought 
it  convenient  in  this  case  to  have  decided  this  question.  But 
it  appears  to  me  that  the  case  is  not  ripe  for  decision.  It 
appears  to  me  that  Sir  Joseph  McKenna  may  fairly  say  that 
he  was  not  sufficiently  put  under  notice  that  it  would  be 
decided  at  the  hearing,  and  it  appears  to  me  that  there  are 
elements  which  may  still  be  resorted  to  for  the  purpose  of 
obtaining  further  evidence  upon  the  point.  But  I  wish  to 
say  that  it  seems  also  to  me  that  this  is  a  part  of  the  case 
upon  which  Sir  Joseph  McKenna  must  take  an  inquiry  at 
his  own  risk.  If  he  turns  out  to  be  correct  in  his  version  of 
the  case,  the  plaintiff  will  be  without  justification  in  having 
made  it  part  of  his  claim.  If,  on  the  other  hand,  the  plain- 
tiff should  turn  out  to  be  right  in  his  view  of  the  case,  Sir 
Joseph  McKenna  would  be  in  the. position  of  a  defendant 
who  has,  without  proper  ground,  resisted  the  claim  made 
against  him  throughout.  I  think,  therefore,  that  while  there 
ought  to  be  an  inquiry  in  the  terms  I  will  presently  read,  it 
ought  to  be  understood  and  expressed  upon  the  face  of  the 
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decree,  that  if  it  turns  out  that  Sir  Joseph  McKenna  has  had 
a  beneficial  interest  in  these  2,500  shares,  he  must  not  only 
account  for  his  share  of  the  profits,  but  he  must  bear  that 
part  of  the  costs  of  the  suit,  and  of  the  inquiry  which  iX3late3 
to  these  2,500  shares. 

Now  that  disposes,  according  to  my  view,  of  the  whole  of 
the  case,  with  the  exception  oi  the  remaining  costs.  As  to 
those  costs,  if  the  plaintiff  had  come  here  with  a  bill  prop- 
123]  erly  framed  *to  seek  for  the  relief  which  I  think  he  is 
entitled  to,  and  to  ask  for  it  upon  the  uncontrovei'ted  facts 
which  I  think  lead  up  to  his  title  to  relief,  and  if  a  bill  so 
framed  had  been  resisted  by  the  defendants,  I  should  have 
been  of  opinion  that  the  plaintiff  would  have  been  entitled 
not  merely  to  a  decree,  but  to  a  decree  with  costs.  But  I 
think  very  different  considerations  arise  when  we  have  to 
deal  with  a  suit  constituted  as  this  is.  It  is  to  be  observed 
that  if  the  suit  had  been  framed  in  the  manner  which  I  have 
indicated,  it  would  have  been  open  to  the  defendants,  and  I 
think  the  defendants  would  have  been  advised — certainly 
they  would  have  been  well  advised — to  have  submitted  to 
such  a  suit,  and  not  to  have  resisted  it.  But  to  a  suit  con- 
stituted like  the  present,  it  is  -impossible  for  the  defendants 
to  submit.  They  must  resist  it ;  they  must  meet  the  allega- 
tions of  fraud  which  it  contains,  and  they  have  no  choice 
but  to  follow  the  line  on  which  the  plaintiff  may  lead  them 
as  regards  the  amount  and  extent  of  their  proof.  I  there- 
fore think  that  it  is  impossible  to  deal  with  the  plaintiff  as 
if  he  had  come  here  with  a  suit  properly  .framed,  and  ask- 
ing proper  relief ;  and  while  on  tne  one  hand  I  am  not  pre- 
pared to  dismiss  the  bill  because  it  is  overladen  with  improper 
and  irrelevant  matter,  on  the  other  hand  I  am  unable  to  as- 
sent to  the  view  that  the  plaintiff  should  be  allowed  now  to 
remodel  his  suit  in  such  a  way  as  to  carry  the  costs  of  the 
suit,  even  an  the  part  of  it  on  which  he  succeeds. 

The  result  of  the  whole  will  therefore  be  that  in  my  view, 
subject  to  the  opinion  of  the  Lords  Justices,  the  decree  as 
altered  would  run  in  this  way :  "  Dismiss  with  costs  so  much 
of  the  bill  as  complains  of  any  acts,  or  conduct  of,  or  al- 
leges any  fraudulent  scheme  or  design  against  the  defen- 
dants, or  any  of  them,  anterior  to  the  19th  of  April,  1864. 
Declare,  first,  that  the  defendants  respectively  are  trustees 
for  tlie  National  Bank  of  .all  moneys  which  they  respectively 
received  by  way  of  profit  from  the  sale  or  disposition  of  any 
of  the  9,778  shares  in  the  bill  mentioned,  and  that  the  de- 
fendants respectively  are  liable  to  account  to  the  bank  for 
all  such  moneys,  and  for  interest  thereon  at  tlie  rate  of  4  per 
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cent,  per  annum,  from  the  receipt  by  them  respectively  of 
Buch  moneys ;  declare,  secondly,  that  the  defendants  re- 
spectively are  trustees  for  the  bank  of  all  moneys  which  they 
respectively  *received  as  aforesaid" — that  is,  byway  [12i 
of  profit — *'  from  the  sale  or  disposition  of  any  bonus  shares," 
as  the  second  declaration  now  stands.  Then  would  come  an 
inquiry  whether  the  defendant  Sir  Joseph  McKenna  had 
any  and  what  be^ieficial  interest  in  the  1,600  new  shares  of 
the  Natianal  Bank  comprised  in  the  bought  and  sold  notes 
stated  in  the  123d  paragraph  of  the  bill,  or  in  the  900  shares 
in  the  same  bank  comprised  in  the  bought  and  sold  notes  stated 
in  the  134th  paragraph  of  the  same  bill ;  and  declare,  thirdly, 
that  the  defendant  Sir  Joseph  Neal  McKenna  is  a  trustee  for 
the  National  Bank  for  all  profits  received  by  him  from  or 
by  reason  of  such,  if  any,  beneficial  interest,  and  is  liable  to 
account  to  the  bank  for  all  such  moneys,  and  for  interest  on 
the  amount  thereof  at  the  rate  aforesaid,  from  the  date  of 
the  receipt  by  him  of  such  profits.  Then  there  will  be  an 
account  in  the  form  in  which  it  is  at  present,  under  the  first 
and  second  heads,  except  only  and  after  "received"  the 
words  "as  aforesaid."  Then  the  decree  will  continue  in 
this  way:  "And  it  is  ordered,  that  in  case  it  shall  appear 
that  the  defendant  Sir  Joseph  McKenna  had  any  beneficial 
interest  in  the  1,600  and  900  shares  before  mentioned,  or  any 
of  them,  then  that  the  defendant  Sir  Joseph  McKenna  do 
pay  to  the  plaintiflF,  or  other  the  public  officer  for  the  time 
being  of  the  National  Bank,  so  much  of  the  costs  of  this 
suit  up  to  and  including  the  hearing  as  relates  to  the  said  1,600 
and  900  shares,  and  the  costs  of  the  said  inquiry ;  such  costs 
to  be  taxed  by  the  Taxing  Master."  Then  nothing  will  be 
said  as  to  any  further  costs. 

Sir  W.  M.  James,  L.  J. :  I  desire  to  add  but  little  to  what 
the  Lord  Chancellor  has  said.  I  do  not  think  it  is  neces- 
sary, but  it  appears  to  me  very  important,  that  we  should 
concur  in  laying  down  again  and  again  the  general  principle 
that  in  this  court  no  agent  in  the  course  of  his  agency,  in 
the  matter  of  his  agency,  can  be  allowed  to  make  any  profit 
without  the  knowledge  and  consent  of  his  principal ;  that 
that  rule  is  an  inflexible  rule,  and  must  be  applied  inexo- 
rably by  this  court,  which  is  not  entitled,  in  my  judgment, 
to  receive  evidence,  or  suggestion,  or  argument  as  to  wnether 
the  principal  did  or  did  not  suffer  any  injury  in  fact  by 
reason  of  the  dealing  of  the  *agent ;  for  the  safety  of  [1 2o 
mankind  requires  that  no  agent  shall  b^  able  to  put  his 
principal  to  the  danger  of  such  an  inquiry  as  that. 

There  is,  however,  on  the  other  side  a  general  principle  as 
11  Eng.  Rep.  61 
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to  the  costs  of  the  suit.  It  is  not  because  a  person  has  made 
himself  liable  to  proceedings  in  equity  or  proceedings  at  law 
that  the  adverse  litigant  is  entitled  to  make  the  court  the 
place,  and  the  proceedings  of  the  court  the  means,  by  which 
personal  spite  or  party  hostility  is  enabled  to  indulge  itself 
in  unfounded  aspersions  upon  character.  In  my  opinion 
that  has  been  done  here.  Unfounded  aspersions  have  been 
wantonly  and  recklessly  made,  and  the  consequence  of  that 
is  that  this  court  is  obliged  to  give  effect  to  what  -it  has  so 
often  said  it  would  do — make  persons  so  dealing  with  the 
proceedings  of  this  court  pay,  and  pay  fully,  in  costs  for  it. 
1  am  of  opinion,  therefore,  that  the  plaintiff  must  pay  the 
costs  of  so  much  of  the  proceedings  as  the  Lord  Chancellor 
has  pointed  out,  and  that  he  has  so  mixed  that  up  with  the 
rest  of  the  suit  that  he  has  forfeited,  in  my  opinion,  his  title 
to  the  costs  which  he  otherwise  would  have  been  entitled  to 
receive.  I  am  of  opinion,  therefore,  that  the  decree  pro- 
posed by  the  Lord  Chancellor  is  right  in  both  those  respects. 

I  also  say  for  myself  that  I  agree  in  what  has  been  said 
with  regard  to  the  dealings  with  the  Pox  shares,  that  I  could 
not  satisfactorily  to  my  own  mind  have  disposed  of  that  part 
of  the  case  upon  the  materials  before  us. 

Sir  Gr.  Mellisii,  L.J.:  I  also  entirely  agree  with  the  de- 
cree .which  is  proposed  by  the  Lord  Chancellor.  The  main 
question  appears  to  me  to  depend  upon  this — how  far  a  trustee 
or  agent  for  sale  is  precluded  from  purchasing  from  his  own 
purchaser  the  property  which  he  is  entrusted  to  sell.  In 
my  opinion,  as  long  as  the  contract  remains  executory,  and 
the  trustee  or  agent  has  power  either  to  enforce  it  or  to  re- 
scind or  alter  it,  as  long  as  it  remains  in  that  state  he  cannot 
repurchase  the  property  from  his  own  purchaser,  except 
for  the  benefit  of  his  principal.  It  appears  to  me  that  that 
necessarily  follows  from  the  established  rule  that  he  cannot 
purchase  the  property  on  his  own  account.  There  may,  of 
course,  be  cases  of  agentsfor  sale  who  when  they  have  once 
126]  made  the  contract  *have  concluded  their  agency,  such 
as  the  case  of  an  auctioneer — when  he  has  knocked  the  estate 
down  and  made  the  written  contract,  it  may  be  said  that  his 
agency  has  terminated.  I  should  suppose  that  even  in  that 
case  the  court  would  look  with  considerable  suspicion  on  a 
repurchase  by  such  an  agent  as  an  auctioneer  from  the  per- 
son to  whom  he  sold  the  estate,  because  it  would  always  be 
extremely  difficult  to  find  out  whether  there  had  not  been 
some  previous  concert  and  understanding  between  them. 
But  that  is  not  the  case  before  us.  In  the  case  before  us  it 
is  quite  clear  that  up  to  the  time  when  the  shares  were  actu- 
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ally  registered  in  the  names  of  bona  fide  purchasers  from 
Stock,  the  directors  had  full  power  on  behalf  of  the  com- 
pany either  to  enforce  the  contract  against  Stock,  or  to  de- 
cline to  enforce  it,  or  they  had  power  to  modify  it. 

That  appears  to  me  to  cover  the  case  of  all  the  defendants. 
I  think  it  was  argued  on  behalf  of  Mr.  Vanderbyl  that  in 
May  a  transaction  took  place — namely,  a  loan  by  the  bank 
to  Mr.  Stock,  of  the  sums  which  it  was  necessary  for  him  to 
pay  for  the  premium  and  the  calls  on  the  shares,  the  shares 
being  mortgaged  by  him  as  security  to  the  bank ;  and  from  that 
time  the  contract  was  completely  executed.  In  my  opinion 
that  would  be  no  answer  of  Mr.  Vanderbyl,  because  1  think 
the  result  of  the  evidence  is  that  he  made  his  contract  in  the 
month  of  April  for  the  purchase  of  his  600  shares  at  the 
same  time  that  the  other  directors  made  their  contracts. 
But  perhaps  with  reference  to  the  purchase  of  the  1,600  and 
900  shares  it  may  be  necessary  to  consider  whether  the  con- 
tract did  really  cease  to  be  executory  on  that  alleged  loan 
being  made.  Now,  with  respect  to  that,  I  think  there  is 
very  slight  evidence — ^it  is  by  no  means  satisfactory  evi- 
dence— that  those  entries  were  anything  more  than  mere  en- 
tries in  account.  But  even  if  they  were,  it  seems  to  me 
quite  clear  that  the  shares  never  were  at  that  time  completely 
delivered.  K  Stock  had  become  insolvent,  the  shares  would 
have  remained  in  the  hands  of  the  bank.  If  he  had  been  un- 
able to  complete,  and  these  shares  had  so  fallen  that  he 
could  not  have  completed  his  contract,  the  shares  would 
have  remained  in  the  oank,  and  it  would  still  have  been  in 
their  power  to  sell  them  or  allot  them  for  the  benefit  of  their 
principals.  Therefore,  I  am  clearly  of  opinion  that  even  in 
September  and  ^October,  the  whole  contract  still  re-  [127 
mained  executory,  and  that  the  directors  could  not  be  allowed 
in  this  court  to  purchase  any  shares  from  Stock  eiicept  for 
the  benefit  of  their  principals.  I  also  entirely  agree  with  what 
has  been  proposed  by  the  Lord  Chancellor  respecting  costs. 

Solicitors :  Messrs.  Murray  &  Hutchins  ;  Mr.  Tdhourdin;  . 
Messrs.  Tatharas^  Ourling  &  Pym ;  Messra.  W.  Tdtham  & 
Son. 

See  ante  p.  112,  note  to  Mookerjee  v.  Ms  co-direc^rs  :    Gorrington,  etc.,  v. 

Mookerjee;   also   note    3    Eng.   Kep.,  Bowles,  9  Bush  (Kj.),   468;  Butts  y. 

28 ;  8  Eng.  Rep.,  34,  note  ;  9  Eng. Rep.,  Wood,  37  N.  Y.,  317 ;  Wright  v.  Oro- 

675.  ville  Mining   Co.,    40   California,  20; 

The  relation  existing  between  a  cor-  Board,  etc.  v.  Reynolds^  44  Indiana,  509; 

poration  and  its  director  is  that  of  trus-  Harper  v.  Mansfield,  58  Missouri,  17  ; 

tee,  and  a  purchase  by  him  of  its  fran-  Hoyle  ▼.  Plattsburgh,  etc.,  64  N.Y.,  815; 

chises,  even  at  a  public  sale,  is  yoida-  Jackson  v.  Ludaling,  21  Wallace,  617 ; 

ble  though  made  with  the  assent  of  1  Perrjr  on  Trusts,  §§  127,  2Q7,  430 ; 
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S  Redfield  on  Railways,  (5th  ed.),  865-  lently  or  by  collasion  ref  ase  to  institate 
866,  and  note.  a  suit,  or  when  they  are  the  wrong- 
But  see  the  qualified  nature  of  such  doers,  a  suit  in  equity  may  be  main- 
trust :  Spering's  Appeal,  71  Penn.  St.  tained  against  the  directors  by  any  of  the 
Hep.,  11  ;  5  Am.  Law  Times  Kep.,  325,  stockholders,  suing  for  themselves  and 
a  well  considered  case  covering  a  large  all  other  stockholders  :  Smith  v.  Poor, 
number  of  authorities.  Bee  also  Board,  8  Ware,  148  ;  Oray  v.  Hew  York,  etc, 
etc,,  V.  i2«yn^/d«,  44  Indiana,  509;  Mur-  5  N.  Y.  Sup.  Court  Rep.,  224,  8  Hun, 
ray  v.  Vaiid&rbiJLi,  89  Barb.,  142.  883  ;  Lagrange  v.  StaXe  Treasurer,  24 

A  director  is  disqualified  from  acting  Michigan,  468. 

as  one  of  a  quorum  to  pass  upon  a  The  president  of  a  railroad  company, 

claim  by  himself  against  the  corpora-  who  was  also  one  of  its  directors,  hav- 

tion  :   Butts  v.  Wood,  37  N.  Y.,  317  ;  ing  knowledge  by  reason  of  his  official 

Pittsburgh,  etc.,  v.  Clarke,  29  Penn.  St.  position,   that  the  true  value  of  the 

liep.,  146.  stock  of  the  company  was  very  largely 

And  where  such  interested  director  in  excess  of  its  nominal  market  v^ue, 
must  be  included  to  constitute  a  quo-  purchased  at  much  less  than  its  real 
rum  of  the  board,  the  board  so  const!-  worth,  the  stock  of  a  non-official  stock- 
tuted  is  not  qualified  to  act  upon  such  holder,  who  was  ignorant  of  the  corn- 
bill  so  as  to  bind  the  corporation  :  pany's  financial  condition  and  of  facts 
Butts  V.  Wood,  37  N.  Y.,  817.  giving  an  extraordinary  value  to  the 

See  Bueil  v.  Buckingham,  16  Iowa,  stock,  without  disclosing  to  the  seller 

284,  where  it  was  held  that  such  a  the  facts  and  circumstances  within  his 

transaction  was  not  void  but  voidable,  knowledge  as  to  its  real  value :  Held 

In  such  case  a  suit  may  be  main-  that  the  relation  of  trustee  and  ceMui 

tained  by  any  stockholder  on  behalf  of  que  trust  did  not  exist  between  the  par- 

himself  and  all  others,  similarly  inter-  ties,  and  that  in  the  absence  of  actuul 

ested,  to  prevent  the  payment  of  such  fraud  the  purchase  was  valid.     The 

an  alleged  claim  :   Lyman  v.  Bonney,  purchaser  was  not  bound  to  communi- 

101  Mass.,   562;    Osgood  v.   Latin,   3  cate  to  the  seller  his  knowledge  of  the 

Abb.  Court  App.   Dec,  418  ;   8  Keyes,  worth  of  the  »stock,  although  the  same 

621;  37  How.  Prac,  63,  affirming  48  was  obtained  by  reason  of  his  official 

Barb.,  .463  ;    Osgood  v.  Ogden,  3  Abb.  relation  to  the  company,  nor  was  the 

Court  App.   Dec.,  425;   4  Keyes,  70;  purchaser  required,  in  order  to  make  a 

Flattery  v.  Audedon,  12  Irish  Eq.,  218;  valid  purchase,  to  pay  a  fair  and  ade- 

Kerr  on  Injunctions,  548,  558 ;  3  Eng.  quate  price  for  the  stock  :  Board,  etc.. 

Rep.,  28,  note.  v.  Reynolds,  44  Indiana,  509. 

Bee\LO\reveT  Back  Y.Pacific  Mail,  etc.  To  the  contrary,  and  it  seems  to  us 

12  Abb.  Prac.  Rep.,  N.S.,  373  ;  Wright  upon  principles  of  evident  equity,  is 

V.  OroxfiMe  Mining  Co.,  40  California,  Fisher  v.  Budlong,  10  Rhode  Island, 

20 ,  Samuels  v.  Central,  etc.,  McCa.hAU*s  525,  and  see  2  Redfield  on  Railways 

(Kans.),  214.  (5th  ed.),  474,  541 ;  1  id.,  150,  224. 

But  to  such  a  bill  the  company  is  a  It  is  undoubtedly  true  that  in  an  or- 

necessary  party  :   Lyman  v.   Bonney,  dinary  case  the  purchaser  is  not  bound 

101  Mass.,  562  ;  FKery  v.  Emmert,  36  to  disclose  to  the  sdler  any  peculiar 

Maryland,  464.  knowledge  which    by  fortune  or  su- 

A  suit  will  lie  by  one  stockholder  on  perior    diligence,    he    may    have    ac- 

behalf  of  himself   and  all  others   to  quired  :  Laidlaw   v.  Organ,  2  Wheat., 

compel  payment   of  unpaid  subscrip-  178,  195  ;  FisJier  v.  Budlong,  10  Rhode 

tions  for  paymeift  of  debts  for  which  Island,  527-8  ;   Bronson  v.  Crocker  <fe 

the  complainant  has  been  prosecuted  :  Wyman,  8  N.  Y.   Rep. ,  182,  affirming 

Fiery  v.  Emmert,  36  Maryland,  464.  10  Barb.,  406  ;  Verplanck  on  Contracts; 

Directors  are  only  liable  for  a  viola-  2  Kent's  Com. ,  482-490,  and  notes  to 

tion  of  duty  or  an  abuse  of  their  pow-  12th  ed. ;   Benjamin  on  Sales  (2d  ed.), 

ers.     Ordinarily  a  suit  for  an  injury  355  ;  2  Parsons  on  Contracts  (6th  ed.), 

to  the  rights  of  the  corporation  must  767-9,  776,  notes  j  and  k  ;  1  id.,  578, 

be  in  its  name  :  Smith  v.  Poor,  3  Ware,  note  k  ;  but  when  an  agent  or  a  trus- 

148 ;   Lagrange  v.  State  Treasurer,  24  tee  has  obtained  such  knowledge  in 

Michigan,  468.  and  about  a  proper  discharge  of   the 

When  the  acting  directors  fraudu-  business  of  his  cestui  que  trust  or  prin- 
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cipal,  it  is  obviously  inequitable  that  tion  and  its  property,     f^quity  however 

lie  should  use  such  inforTncUion  to  the  looks  to  the  spirit  and  the  substance  of 

injury  of  his  principal.     It  is  also  true  a  transcustion  ;  the  relation  of  a  director 

that  at  law  technicaUy  the  relation  of  to  a  stockholder  is,  in  equity,  within 

trustee  and  cestui  que  trust  exists  only  the  spirit  of  the  rule, 
between  the  director  and  the  corpora- 


[Law  Reports,  10  Chancery  Appeals,  127.]  ' 

L.C.  <fe  L.JJ.,  Dec.  16,  1874. 

OnLSEN  V.  Terrero. 

[1878    O.    8.] 
Wttn£a--'Evid(m4X'-I^uicreticmr^Gen.  (ML  6th  Feb.,  1861,  Eule  Z-^HosOle  Witness, 

Where  the  judge  below  has  refused  leave  to  have  the  evidence  at  the  hearing  taken 
viva  voce,  the  Court  of  Appeal  will  not  give  such  leave. 

There  is  no  rule  that  a  witness  on  his  examination  in  chief  before  the  examiner  may 
not  be  treated  as  a  hostile  witness.  ' 

Wriffht  V.  Wilkin  (*)  observed  upon. 

TiiE  bill  in  this  suit  was  filed  to  obtain  for  the  plaintiffs  a 
share  in  the  commission  allowed  to  the  defendants  oif  the 
negotiation  of  a  loan  of  £2,000,000  to  the  Republic  of  Para- 
guay. The  defendants  put  in  their  answers,  and  the  plain- 
tiffs filed  replications.  The  plaintiffs  then  took  out  a 
summons  for  leave  to  take  the  evidence  in  chief  as  to  certain 
facts  and  issues  viva  voce  at  the  hearing.  The  Vice-Chan- 
cellor  Hall,  in  Chambers,  refused  to  make  any  order  on  the 
summons,  and  the  plaintiffs  then  moved  to  the  same  effect 
before  his.  honor  in  court..  His  honor  made  no  order,  and 
the  motion  was  now  renewed  before  the  Court  of  Appeal. 

Sir  JI,  James,  Q.C.,  and  Mr.  Ince,  in  support  of  tne  mo- 
tion :  Our  ground  for  making  this  application  is  that  our. 
only  witnesses  are  known  to  be  hostile  to  us.  Under  such 
circumstances  it  is  useless  to  go  before  the  examiner,  as  he 
will  not  allow  us  to  ^examine  our  own  witnesses  as  [128 
hostile  witnesses :  Wright  v.  Wilkin  Q).  Our  application  is 
under  the  3d  rule  of  the  order  of  the  5th  of  February,  1861. 
The  Judge  must  make  the  order  unless  he  is  satisfied  that  it 
is  unreasonable,  or  made  for  the  purpose  of  delay  or  vexa- 
tion. It  is  not  a  mere  niatter  for  the  discretion  of  the  Vice- 
Chancellor,  as  the  case  may  come  before  your  Lordships  on 
the  evidence  so  taken. 

Mr.  Lindley,  Q.C.,  Mr.  W.  F,  Robinson,  Mr.  CooTcson  and 
Mr.  Dickson,  for  the  defendants,  were  not  called  upon. 

Lord  Cairns,  L.C,  after  reading  16  &  16  Vict.  c.  86,  ss. 

(0  4  Jur.  (N.  S.),  804. 
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30,  39,  and  observing  that,  the  mode  of  taking  evidence  pre- 
scribed by  sect.  30  had  been  altered  by  the  4th  rule  of  the 
order  of  the  5th  of  February,  1861,  and  refeirring  to  the  3d 
rule,  continued: 

Now  it  is  not  for  us  to  determine  whether  the  form  pre- 
scribed is  the  best  form  of  evidence  or  not.  It  is  the  prac- 
tice of  this  court  at  the  present  time ;  and  although  we  know 
that  the  practice  is  about  to  be  altered,  yet  the  alteration 
has  not  come  into  force.  By  the  4th  rule  the  negative  is 
laid  down  that,  except  as  provided  in  the  case  of  old  and 
infirm  witnesses,  and  except  in  the  special  cases  mentioned 
in  rule  3,  no  plaintiff  or  defendant  shall  have  power  to  re- 
quire the  evidence  to  be  given  orally. 

Now  what  is  the  exception  made  by  rule  3  ?  It  is,  that  in 
any  cause  in  which  issue  is  joined  the  plaintiff  or  any  defen- 
dant may,  at  a  certain  time,  apply  to  the  judge  in  Cham- 
bers by  summons  for  an  order  that  the  evidence  in  chief  as 
to  any  facts  or  issues  which  are  specified  in  the  summons 
may  be  taken  viva  voce^  and  the  judge  may  make  an  order 
that  the  evidence  as  to  those  facts  ana  issues  shall  be  taken 
vivdvoce;  but  in  case  the  judge  shall  be  satisfied  that  such 
an  application  is  unreasonable,  or  is  made  for  the  purpose 
of  delay,  oppression,  and  vexation,  he  may  refuse  to  make 
the  order. 

The  object  of  this  provision  is  quite  manifest,  and  those 
who  took  any  part  in  the  construction  of  these  orders,  of 
whom  it  was  my  fate  to  be  one,  will  remember  (juite  well 
for  what  purpose  it  was  made.  It  was  with  a  view  to  the 
129]  administration  by  a  judge'*in  Chambers  ;  it  was  pro- 
posed that  the  Judge  who  had  before  him  the  bill  and  the 
answer,  who  possibly  had  had  interlocutory  applications  in 
the  cause  to  deal  with,  and  who  would  have  the  conduct  of 
the  cause  until  the  decree  was  made,  should  be  the  person 
who,  in  the  exercise  of  his  discretion,  should  judge  whether 
an  exception  should  be  made  in  that  particular  case,  relax- 
ing the  general  rule  of  the  court  with  regard  to  the  taking 
of  evidence.  The  wording  of  the  rule  is  entirely  in  accord- 
ance with  that  view ;  it  places  the  decision  of  the  applica- 
tion upon  the  question  whether  the  judge  in  Chambers  is 
satisfied,  or  is  not  satisfied.  Now,  it  appears  to  me  that  the 
whole  object  of  the  provision  would  be  frustrated,  if,  after 
the  judge  has  pronounced  that  he  is  satisfied  that  the  appli- 
cation should  not  be  granted,  that  is  to  say,  that  it  is  un- 
reasonable, that  then  there  is  to  be  an  appeal  to  this  court, 
and  of  course,  if  to  this,  also  to  the  House  of  Lords,  upon 
this  which  is  a  question  as  to  which  the  discretion  of  the 
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frimary  judge  alone,  as  it  appears  to  me,  is  to  be  satisfied, 
think  on  that  ground,  and  on  that  ground  alone,  it  is  suf- 
ficient to  say  the  application  cannot  be  granted. 

Of  course,  it  is  entirely  in  the  power  of  the  court,  at  the 
hearing  by  the  yice-Chancellor,  or  by  any  court  of  appeal 
before  which  this  case  may  come,  if  it  thinks  that  justice 
has  not  been  attained  by  taking  evidence  as  pointed  out  by 
the  orders,  to  require  the  vioa  voce  examination  of  any  of 
the  witnesses. 

I  should  be  most  unwilling  to  part  with  this  case  without 
adding  that  I  do  not  desire  to  be  taken  as  assenting  to  the 
view  that  it  is  not  in  the  power  of  ah  examiner  of  this 
court,  in  the  course  of  an  examination  of  witnesses,  to  con- 
sider whether  the  witness  is  or  is  not  hostile,  and  to  allow 
on  the  examination  in  chief  a  greater  latitude  in  the  case  of 
a  hostile  witness. 

The  case  of  Wright  v.  Wilkin  (*)  appears  to  have  come 
before  the  court  upon  a  very  unusual  and,  I  should  think, 
irregular  application.  I  taKe  it  that  the  course  that  would 
be  pursued  would  be  this:  if  a  witness,  or  his  counsel, 
thought  that  he  was  being  unfairly  dealt  with  upon  an  ex- 
amination, he  might  refuse  to  answer  a  particular  question, 
and  upon  that  refusal  the  matter  might  be  brought  before  the 
court,  who  would  decide  whether  the  *examiner  was  [130 

Eursuing  a  proper  course  or  not,  in  allowing  the  witness  to 
e  treated  as  a  nostile  witness.  It  is,  however,  unnecessary 
now  to  decide  that  question,  and  I  only  refer  to  it  lest  I 
should  be  thought  to  have  assented  to  tne  view  that  the  ex- 
aminer is  powerless  in  a  case  of  that  kind. 

I  think,  upon  the  grounds  which  I  have  stated,  that  this 
motion  must  be  refused  with  costs. 

Sir  W.  M.  James,  L.J.:  I  am  entirely  of  the  same 
opinion.  I  rather  think  that  the  Lord  Justice  and  myself 
dealt  with  a  similar,  or  at  all  events  an  analogous  applica- 
tion, and  expressed  our  opinion  that  these  matters  of  judi- 
cial discretion  must  not  be  made  the  subject  of  appeal,  be- 
cause it  would  add  infinitely  to  the  vexation  and  expense  of 
chancery  proceedings  if  upon  every  decision  of  a  judge  as 
to  the  mode  in  which  he  thought  fit  to  conduct  his  own 
causes,  there  was  to  be  an  appeal  here,  and  then  an  appeal 
to  the  House  of  Lords. 

Solicitors :  Messrs.  Brook  &  Chapman :  Messrs.  Drivce^ 
Sons  &  Jackson, 

0)  4  Jur.  (N.S.),  804. 
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[Law  Reports,  10  Chanceiy  Appeals,  ISO.] 
L.a  <&  L.J.J.,  Dec.  14,  1874. 

•  Powell  v.  Powell, 

[1878    P.     198.] 

ParHiUm  SwU^SaU—ParlUion  Act  (81  <fe  82  Viet,  e.  40),  «.  ^-^Certificate— Further 

Consideration, 

A  decree  in  a  partition  suit  directed  inquiries  as  to  the  persons  interested,  and 
whether  a  sale  would  be  more  beneficial  than  a  partition,  and  if  so  found  directed  a 
sale.    The  sale  took  place  before  the  certificate  was  made : 

ffeld  (affirming  the  decision  of  Bacon,  Y.C.)  that  the  purchaser  was  entitled  to  be 
discharged,  but  that  the  decree  waa  not  wrong  in  directing  a  sale  without  reserving 
further  consideration. 

This  was  an  appeal  from  an  order  of  Vice-Chancellor 
Bacon  bv  which  a  purchaser  under  a  sale  in  a  partition  suit 
was  discharged  from  his  purchase. 

131]  *The  bill  was  filed  in  November,  1873,  to  obtain  a 
partition  of  a  testator's  residuary  real  esfcate,  or  to  have  the 
estate  sold  by  the  direction  of  the  court  under  the  Partition 
Act,  1868. 

By  the  decree  made  on  the  23d  of  November,  1873,  inqui- 
ries were  directed,  including : 

2.  An  inquiry  who  are  the  persons  entitled  to  or  interested 
in  testator's  residuary  real  estate,  and  in  what  shares  and 
proportions,  and  for  what  estates  and  interests,  and  whether 
they  are  respectively  parties  to  this  suit  or  have  been  served 
with  this  decretal  order. 

4.  Whether  any  and  which  of  the  persons  who  under  in* 
quiry(2)  may  be  found  entitled,  &c.,  are  out  of  the  juris- 
diction. 

6.  Whether  by  reason  of  the  numbers  of  the  parties  inter- 
ested in  or  presumptively  entitled  to  the  said  residuary 
estate,  a  sale  of  the  said  residuary  real  estate  and  a  distribu- 
tion of  the  proceeds  would  be  more  beneficial  for  the  parties 
interested  tiian  a  division  of  the  said  estate  between  or  among 
them.  And  if  it  shall  appear  that  such  sale  would  be  more 
beneficial  as  aforesaid,  and  that  all  the  parties  entitled  to, 
&c.,  are  parties  to  this  suit  or  bound  by  the  decretal  order, 
it  is  ordered  that  the  residuary  real  estate  be  sold  with  the 
approbation  of  the  judge. 

The  money  to  arise  by  the  sale  was  ordered  to  be  paid  into 
court  to  the  credit  of  this  cause  to  an  account  intituled,  &c.; 
"and  for  the  purposes  aforesaid  the  Chief  Clerk  is  to  be 
at  liberty  to  adopt  any  finding  or  certificate  made  in  the. 
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suit  of  Powell  V.  Powell  [1870  P.  7]  ;"  and  liberty  to  apply 
was  given. 

The  parties  interested  in  the  estate  (as  found  in  the  former 
suit)  were  extremely  numerous,  being  the  children  arid  issue 
of  the  five  brothers  and  sisters  of  the  testator. 

By  an  order  in  Chambers,  dated  the  19th  of  January,  1874, 
upon  the  application  of  the  plaintiff,  notice  of  the  decree 
which,  pursuant  to  15  &  16  Vict.  c.  86,  s.  42,  r.  8,  was  re- 
quired to  be  served  upon  certain  persons  interested  who 
were  infants,  was  ordered  to  be  served  upon  them  by  serving 
their  respective  mothers,  and  it  was  ordered  that  service  of 
the  decree  on  B.  H.  Powell  and  H.  W.  Powell,  two  of  the 
persons  interested,  who  were  of  full  age  and  out  of  the  juris- 
diction, should  be  dispensed  with. 

*0n  the  5th  of  June,  1874,  a  portion  of  the  property  [132 
was  put  up  for  sale,  with  the  sanction  of  the  Cfhiei  Clerk, 
and  the  respondent  Mr.  Umfreville  became  the  purchaser. 

By  the  certificate  of  the  Chief  Clerk,  dated  the  5th  of  Au- 
gust, 1874,  after  stating  that  the  several  parties  served  with 
notice  of  the  decree  had  attended  by  their  respective  solici- 
tors, and  that  service  of  notice  of  the  decree  upon  B.  H. 
Powell  and  H.  W.  Powell  was  dispensed  with,  it  was  certi- 
fied that,  it  appearing  that  a  sale  would  be  more  beneficial, 
the  said  residuary  real  estate  had  been  sold  in  portions  on 
the  5th  of  June,  1874,  and  other  days  previous  to  the  5th  of 
August,  1874. 

Mr.  Umfreville,  the  purchaser,  applied  to  be  discharged 
from  his  purchase,  on  the  grounds : 

1.  That  the  sale  had  taken  place  before  the  Chief  CleA: 
had  made  his  certificate. 

2.  That  B.  H.  Powell  and  H.  W.  Powell,  two  of  the  per- 
sons found  by  the  certificate  to  be  beneficially  interested,  nad 
not  been  maae  parties  or  served  with  the  decree. 

Vice-Chancellor  Bacon  was  of  opinion  that  the  first  objec- 
tion was  fatal,  and  made  an  order  discharging  the  purchaser, 
and  giving  him  his  costs,  charges,  and  expenses  (*).  •  The 
plaintiff  appealed. 

{})  Dec.  14,  1874.     Sir  James  Bacon,  ment,  the  provisions  of  tlie  act  should 

V.C. :    The  objection  is  little  more  than  be  strictly  complied  with, 

fonnal,  as  I  understand  that  thecertifi-  Now  the  Partition  Act — a  most  use- 

cate  has  been  made,  and  all  parties  in-  f  ol  act — is  as  clear  in  its  provisions  as 

terested  are  found  ;  but  I  consider  it  to  it  is  useful  in  its  operation.     Referring 

be  of  the  utmost  importance  to  the  pro-  to  sects.  3  and  5 — for  the  first  time  in 

ceedings  of  the  court  that  in  these  par-  the  history  of  the  law  the  court  is  en- 

tition   cases,   and  in   all    other    cases  abled  to  direct  a  sale  instead  of  a  parti- 

where  the  only  power  the  court  posses-  tion,  but  the  power  which  is  entrusted 

ses  is  derived  from  an  act  of  Parlia-  to  the  court  is  guarded  in  the  most  care- 

11  Eng.  Rep.  62 


490  CHANCERY  APPBALS.  t^*  R. 

1874  Powell  T.  Powell.  L.C.  A  L.J  J. 

133]  *Mr.  Jackson^  Q.C.,  and  Mr.  Horton  Smithy  for  the 
plaintiff,  in  support  of  the  appeal :  We  admit  that  if  the 
court  sells  without  jurisdiction,  a  purchaser  is  not  bound ; 
but  if  the  court  has  jurisdiction,  the  sale  is  not  avoided  by 
mere  irregularities.  DyJces  v.  Taylor  (*)  is  a  case  under  the 
old  practice  very  similar  to  the  present :  Lloyd  v.  Johnes  (') ; 
Curiis  V,  Price  (").  There  is  authority  in  favor  of  ordering 
an  immediate  sale :  Hayward  v.  Smith  (before  Vice-Chan- 
cellor  Malins,  Feb.  10,  1869) ;  Lester  v.  Alexander  (before 
Vice-Chancellor  Malins,  March  13, 1869) ;  Peters  v.  Bacon  (*). 
134]  *At  all  events  the  certificate  having  since  been  made, 
an  order  confirming  the  sale  would  set  the  matter  right. 

Mr.  Kay^  Q.C.,  and  Mr.  Nald^er^  for  the  purchaser,  were 
not  called  upon. 

f  ul  way.     Then  by  sect.  9  nothing  can  the  inquiries  were  exhausted.     But  the 
be  more  plain  than  that  the  power  of  decree  in  this  case  does  not  go  a  jot  be- 
the  court  to  decree  a  sale  depends  upon  yond  the  provisions  of  the  act,  which 
the  inquiries  just  mentioned  being  ex-  provides  in  the  most  careful  manner 
hausted.     For  what  is  the  meaning  of  inquiries  as  to  the  persons  interested, 
the  provision,  "  Such  persons  may  liave  as  to  their  being  out  of  the  jurisdiction 
liberty  to  attend  the  proceedings,"  un-  or  not,  and  as  to  incumbrances  and  all 
less  it  means  that  you  shall  first  ascer«  the  other  things  which  are  necessary  ; 
tain  who  are  entitled,  and  when  you  and  not  until  those  inquiries  are  satis- 
have  done  that,  and  ascertained  who  factorily  answered  is  there  any  power 
are,  or  under  any  circumstances  may  given  by  this  decree  to  the  Chief  Clerk 
justly  claim  to  be,  entitled,  then,  and  in  Chambers  or  to  the  court  to  make 
not  till  then,  you  may  proceed  to  sell,  the  sale.     There  is  nothing  in  any  por- 
That  I  conceive  to  be  the  power,  and  tion  of  the  5th  inquiry  directed  by  the 
the  only  power,  that  the  court  posses-  decree  that  violates  the  provisions  of 
ses,  and  there  is  no  power  of  decreeing  the  act  of  Parliament.     The  question 
a  sale  until  the  court  is  satisfied,  either  as  to  further  consideration  does  not 
by  such  evidence  as  was  referred  to  by  make  the    slightest   difEerence,  being 
Vice-Chancellor    James    in    Silver   v.  merely  a    matter    of    practice.      The 
Udall  (Law  Hep.,  9  Eq.,  227),  or  in  essence  of  the  thing  is  that,  though  now- 
some  other  way  satisfactory  to  the  judg-  for  the  first  time  the  court  is  entrusted 
ment  of   the   court,   that  the  parties  with  the  power  to  sell  the  property  of 
whose  interests  are  to  be  affected  by  persons  not  at  present  ascertained,  yet 
the  decree  are  protected,  and  that  no  it  shall  not  proceed  to  do  so  until  it  has 
hann  can  be  done  to  them,  and  they  been  ascertained  who  are  entitled,  and 
may  apply  if  they  think  fit.     Then  it  the  decree  is  quite  right,  in  my  opinion, 
is  said  that  the  decree  in  this  suit  has  in  not  reserving  further  consideration, 
in  some  degree  trespassed  on  the  pro-  It  is  not  necessary  to  say  more  about  it 
visions  of  the  act  of  Parliament,  and  than  that,  but  under  the  act  of  Parlia- 
that  a  slight  invasion  of  the  act  may  be  ment,  in  the  very  terms  of  this  decree, 
justified  under  what  is  called  the  course  I  think  the  sale  that  took  place  before 
jaf  the  court.      The  case  of  Dykes  v.  that  time  at  which  the  court  was  em- 
Taylor  (16  Sim. ,  568),  referred  to  for  powered  to  sell  had  arrived  was  irregu- 
that  purpose,  has  not  the  slightest  ap-  lar,   and  the   purchaser  who    lx>ught 
plication.     That  was  an  administration  under  these  circumstances  is  entitled  to 
decree.     The  trusts  of  the  will  were  to  be  discharged  from  his  contract,  with 
be  executed,  and  one  of  the  trusts  was  his  costs,  cliarges,  and  expenses, 
to  sell.     It  was  indifferent  who  were        (')  16  Sim.,  563. 
interested,  because  they  could  have  no        (")  18  Yes.,  3Y. 
voice  in  the  matter,  and  therefore  the         {^)  12  Ves.,  89. 
sale  may  well  have  taken  place  before        (*)  Lar.*  Rep.,  8  Eq.,  128. 
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'  ■  ; 

Lord  Cairns,  L-C:  This  case  comes  before  ns  under 
somewhat  peculiar  circumstances.  A  decree  had  been  made 
by  Vice-Chancellor  Bacon,  and  the  Vice-Chancellor,  on  the 
construction  of  his  own  decree,  decided  that  the  decree  was 
right  in  form,  but  that  there  had  been  a  miscarriage  in  the 
way  in  which  it  had  been  carried  out  in  Chambers,  inasmuch 
as  the  sale  took  place  before  the  inquiry  which  ought  to 
have  preceded  it  had  been  made.  It  is  unusual  to  appeal 
under  such  circumstances,  and  even  if  I  did  not  agree  with 
the  Vice-Chancellor,  I  should  feel  a  diflBiculty  in  interfering 
with  the  decision  of  a  judge  as  to  the  mode  of  carrying  into 
effect  his  own  decree.  But  I  entirely  concur  in  the  view  of 
the  Vice-Chancellor,  The  power  of  selling  this  estate  arises 
under  the  Partition  Act,  1868,  and  the  question  before  us 
turns  on  the  3d  and  9th*  sections.  I  do  not  think  that  it  was 
the  intention  of  the  Legislature,  in  using  in  the  9th  section 
the  words  ''  on  further  consideration,'*  to  tie  up  the  court  so 
as  to  preclude  its  ordering  a  sale  otherwise  tnan  when  the 
cause  comes  on  for  further  consideration  in  court.  I  should 
take  the  words  in  a  popular  sense, 'as  referring  to  any  con- 
sideration the  cause  receives  after  the  inquiries  have  been 
made.  The  decree  in  the  present  case  directs  an  inquiry 
who  are  the  persons  entitled  to  or  interested  in  the  estate, 
and  in  what  shares  and  proportions,  and  for  what  estates 
and  interests,  and  whether  they  are  respectively  parties  to 
the  suit  or  have  been  served  with  the  decree,  and  also  directs 
an  inquiry  whether  a  sale  will  be  more  beneficial  than  a  par- 
tition, and  if  it  appears  that  a  sale  will  be  beneficial,  and 
that  all  the  persons  interested  are  parties  to  the  suit  or  bound 
by  the  decree,  then  a  sale  is  to  take  place.  There  are  two 
matters  on  which  the  mind  of  the  judge  is  to  be  exercised : 
first,  who  are  the  parties  interested,  and  secondly — a  ques- 
tion which  cannot  be  properly  determined  till  they  are 
*present — whether  a  sale  will  be  more  beneficial  to  them  [1 35 
than  a  partition.  Here  a  sale  was  directed  in  Chambers  be- 
fore the  judge  had  his  mind  brought  to  these  questions.  In 
reply  to  this,  it  is  urged  that  a  certificate  has  since  been 
made,  finding  that  the  proper  parties  are  before  the  court, 
and  that  a  sale  is  beneficial ;  but  surely  it  is  not  a  proper 
course  of  proceeding  for  a  sale  to  be  made  before  the  judge 
has  found  who  are  the  parties  interested,  and  that  a  sale  is 
beneficial  to  them,  and  for  this  irregular  order  to  be  after- 
wards confirmed  when  the  materials  without  which  it  ought 
not  to  have  been  made  have  been  obtained.  I  am  therefore 
of  opinion  that  this  appeal  must  be  dismissed.  I  cannot 
part  with  the  case  without  observing  upon  the  direction  that 


492  CHANCERY  APPEALS.  [L.  R. 

1874  Lancefield  v.  Iggulden.  L.C.  AL.JJ. 

''the  Chief  Clerk"  is  to  be  at  liberty  to  adopt  any  finding 
in  the  former  suit.  I  thought  that  we  had  got  rid  in  decrees 
of  any  recognition  of  the  Chief  Clerk  as  having  any  indepen- 
dent position.  The  Chief  Clerk  has  inaportant  duties  to  per- 
form, but  he- performs  them  only  as  the  hand  of  the  judge, 
who  is  responsible  for  the  working  out  of  the  decree,  and 
who  alone  ought  to  be  mentioned  in  the  decree  as  performing 
them.  I  hope  that  this  irregular  form  of  direction  will  not 
be  repeated. 

Sir  W.  M.  James,  L.  J.:  I  am  of  the  same  opinion.  If 
Mr.  Jackson's  argument  were  to  prevail,  we  might  come  to 
directing  a  sale  on  interlocutory  application  as  soon  as  the 
bill  was  filed,  and  setting  it  right  by  decree. 

Solicitors:  Mr.  A.  H.  Steele;  Messrs.  Uptoriy  JohTtsoUy 
ZJpton  &  Budd.  ' 


[Law  Reports,  10  Chancery  Appeals,  136.] 
L.C.  &  L.JJ.,  l)ec.  17,  1874. 

136]  *Lanoefield  V.  Iggulden  ('). 

[187    M.     116.] 

WiU — MarahaUing — Specific  Deviw — Retiduary  Devise — 1  Vict  c.  26,  «.  24 — Cosis — 
Plaintiffs  a  beviaee,  claiming  aho  uMuceenfuUy  as  a  creditor. 

A  residuary  devise  of  real  estate  is  still  specific  notwithstanding  the  24th  section 
of  the  Wills  Act.  Therefore,  where  the  personal  estate  of  a  testator  is  insuffident  for 
the  payment  of  hia  debts,  the  specific  devisees  must  contribute  ratably  with  the  resid- 
uary devisee. 

The  decision  in  "Henmxan  v.  Fryer  (?)  on  this  point  followed. 

The  decision  of  Bacon.  V.C.,  reversed. 

The  plaintiff  in  an  administration  suit  was  a  specific  devisee,  and  also  claimed  to 
be  a  creditor  of  the  testator.  Hia  title  as  devisee  was  admitted,  but  he  failed  to 
establish  his  claim  as  a  creditor : 

HeJUly  that  he  must  pay  the  costs  of  his  unsuccessful  attempt  to  establish  his  claim 
as  a  creditor. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor 
Bacon  ('). 

George  Lancefield,  by  his  will,  dated  the  24th  of  Novem- 
ber, 18G4,  devised  all  his  freehold  and  leasehold  heredita- 
ments to  the  defendants  in  trust  for  his  mother,  Elizabeth 
Lancefield,  during  her  life ;  and  he  declared  that,  subject 
and  without  prejudice  to  the  life  interest  of  his  mother,  th« 
trustees  should  stand  possessed  of  certain  freehold  heredita- 
ments at  Boughton-under-Blean  and  in  Canterbury  upon 

(0  Reversing  9  Eng.  Rep.,  653.  (*)  Law  Rep.,  8  Ch.,  420. 

{^  Law  Rep.,  17  Eq.,  566;  9  Eng.  Rep.,  658. 
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the  trusts  therein  declared  for  the  benefit  of  his  sister,  Ann 
Corbett,  her  husband  and  children;  and  of  certain  other 
hereditaments  in  Canterbury  upon  the  trusts  therein  de- 
clared for  the  benefit  of  his  sister,  Mary  Brockwell,  her  hus- 
band and  children ;  and  of  certain  other  hereditaments  in 
Canterbury  iipon  the  trusts  therein  declared,  for  the  benefit 
of  his  sister,  Elizabeth  Reynolds,  her  husband  and  children  ; 
^  and  of  certain  other  hereditaments  in  Canterbury  upon  like 
'trusts  for  the  benefit  of  his  niece,  Mary  Jane  Oliient,  her 
husband  and  children ;  and  of  certain  other  hereditaments 
in  Canterbury  in  trust  for  his  nephew,  the  plaintiff,  for  his 
life,  and  after  his  death  for  his  children ;  and  of  certaia 
hereditaments  at  Wingmore  in  trust  for  the  plaintiff,  his 
•heirs  and  assigns,  forever;  and  of  certain  other  heredita- 
ment in  ^Canterbury  upon  the  trusts  therein  stated  for  [137 
the  benefit  of  his  niece,  Selina  Lancefield,  her  husband  and 
children.  And  the  testator  declared  that,  subject  to  the  life 
estate  of  his  mother,  his  trustees  should  stand  possessed  of 
the  residue  of,  and  all  his  estate  not  thereinbefore  disposed 
of  in,  his  freehold  and  leasehold  messuages,  land,  and  here- 
ditaments, in  trust  for  his  sister,  Eliza  Lancefield,  her  heirs, 
administrators,  and  aLgsigns  ;  and  as  to  all  the  residue  of  his 
personal  estates  and  eftects  not  thereinbefore  disposed  of, 
subject  to  the  payment  thereout  of  his  debts  and  funeral 
and  testamentary  expenses,  the  testator  gave  and  bequeathed 
the  same  unto  Eliza  Lancefield  absolutely. 

The  testator  died  on  the  17th  of  February,  1868,  and  his 
mother  died  in  April,  1870. 

The  plaintiff,  besides  being  a  specific  devisee  under  the 
will,  claimed  to  be  a  creditor  of  the  testator  for  £400,  and 
filed  the  present  bill  against  the  trustees  for  the  administra- 
tion of  the  real  and  personal  estate  of  the  testator. 

The  plaintiff's  claim  as  a  creditor  was  disallowed  by  the 
Chief  Clerk,  and  a  balance  was  found  due  from  him  of 
£62  6s,  4d. ;  and  the  personal  estate  having  been  found  in- 
suflicient  for  payment  of  the  testator's  debts,  two  questions 
were  argued  when  the  cause  came  on  for  further  considera- 
tion, first,  whether  specifically  devised  estates  were  liable  to 
contribute  ratably  with  the  residuary  real  estate  to  meet  the 
deficiency  of  the  personal  estate ;  and,  secondly,  how  the 
costs  of  the  plaintiff's  claim  as  a  creditor,  which  had  failed, 
ought  to  be  borne. 

The  Vice-Chancellor  (*)  held  that  the  specifically  devised 
estates  were  not  liable  to  contribute  till  the  real  estate  com- 
prised in  the  residuary  devise  had  been  exhausted,  and 

Q)  Law  Rep.,  17  Eq.,  666. 
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directt?d  that  the  plaintiff  should  pay  his  own  costs  of  his 
claim  as  creditor,  but  should  not  pay  any  of  the  costs  of  the 
other  parties.     From  this  decision  the  defendants  appealed. 

Mr.  Miller^  Q.C.  (Mr.  Ince  with  him),  for  the  appellant: 
We  contend  that  a  residuary  devise  of  real  estate  is  as  specific 
as  if  the  hereditaments  comprised  in  it  were  specifically  men- 
tioned. The  24th  section  of  the  Wills  Act  (1  Vict.  c.  26)  has 
138]  *made  no  alteration  in  this  respect.  It  only  enacted 
that  "every  will  shall  be  construed  with  reference  to  the* 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death' of  the  testator;"  but  it  did  not  alter  the  character  of 
the  devise  in  other  respects :  Emuss  v.  Smith  (*).  It  was 
never  intended  by  that  section  to  alter  incidentally  the  whole 
law  as  to  the  administration  of  the  estates  of  testators.  It  is 
true  that  the  decisions  on  the  question  have  been  conflicting, 
but  the  weight  of  authority  is  on  our  side :  Clark  v.  ClarTc  ("j ; 
Eddels  V.  Johnson  (*) ;  Pearmain  v.  Twis  Q ;  Edwards  v. 
Pugh  Q ;  Oibhins  v.  Eyden  (*) ;  Collins  v.  JLewis  C) ;  Jack- 
son V.  Pease  (*) ;  Hensman  v.  Fryer  (■).  The  last-mentioned 
case,  although  it  has  been,  questioned  in  Dugdale  v.  Jyug- 
dale  (")  as  to  one  of  the  points  deci4ed  therein,  has  never 
been  overruled  as  to  this  point,  and  is  of  binding  authority 
on  this  court. 

With  respect  to  the  costs,  the  plaintiff  has  failed  in  his 
claim  as  creditor,  on  which  he  founded  his  suit,  and  there- 
fore ought  to  pay  the  costs  occasioned  by  this  claim.  He 
ought  to  be  in  no  better  position  than  an  ordinary  creditor. 

Mr.  Kay^  Q.C,  and  Mr.  O,  W.  Collins^  for  the  plaintiff: 
The  reason  why  a  residuary  gift  of  personal  estate  is  not 
specific  does  not  depend  upon  any  rule  of  law,  but  u]3on  the 
fact  that  inasmuch  as  a  testator's  personal  estate  is  con- 
stantly changing  in  amount,  he  cannot  possibly  know  of 
what  it  will  consist  at  the  time  of  his  deatn ;  and  his  will  is 
therefore  construed  on  the  supposition  that  he  did  not  in- 
tend his  residuary  legatee  to  take  any  specific  part  of  his 
personal  estate,  but  only  what  might  happen  to  be  left  after 
payment  of  all  his  liabilities. 

But  as  to  real  estate,  as  the  residtiary  devise  under  the 
old  law  only  included  what  the  testator  had  at  the  date  of 
his  will,  there  was  no  fluctuation  or  uncertainty  about  it, 

(')  2  De  G.  &  Sm.,  722.  («)  Law  Rep.,  1  Eq.,  371. 

(*)  34  L.  J.  (Ch.),  477.  (')  Ibid.,  8  Eq.,  708. 

(3;  1  Giff.,  22.  (»)  Ibid..  19  Eq.,  96. 

{*)  2  Giflf.,  130.  (»)  Ibid..  8  Ch..  420. 

(»)  Ibid.,  135,  n.  ('«)  Ibid.,  14  Eq.,  234. 
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and  the  same  reason  did  not  apply.  That  this  is  the  true 
Tiew  is  clear  from  Forrester  *v.  Lord  Leigh  (*).  It  [139 
was,  therefore,  a  rule  of  construction,  not  of  law,  which 
made  specific  devisees  contribute  ratably  with  residuary 
devisees.  And  even  under  the  old  law  it  was  held  that  in 
some  cases,  as  where  there  was  a  general  charge  of  debts, 
the  residuary  devisee  must  contribute  before  the  specific 
devisees :  Mirehouse  v.  Scaife  (*) ;  Hanby  v.  Roberts  (*) ; 
Spong  V.  Spong  (*).  By  the  24th  section  of  the  Wills  Act 
the  same  fiuctuation  and  uncertainty  were  introduced  with 
respect  to  the  real  estate  comprised  m  the  residuary  devise, 
and  the  same  rule  of  construction  ought  to  apply  as  in  the 
case  of  personalty.  With  respect  to  the  authorities,  those  of 
the  greatest  weight  are  in  our  favor :  Tombs  v.  Roch  (*) ; 
Dady  v.  Hartridge  {*) ;  Bethell  v.  Oreen  ('). 

As  to  the  costs,  the  plaintiflE  did  not  entirely  fail  in  his 
claim  as  creditor,  but  he  was  found  to  be  a  debtor  to  a  greater 
amount,  and  his  claim  was  set  oif  against  his  debt.  On  the 
other  hand,  the  defendant  partially  failed  in  his  claim  against 
the  plaintiff,  and  the  Vice-Chancellor  thought  that  the  plain- 
tiff ought  not  to  bear  any  of  the  costs  of  the  defendant. 

Lord  Cairns,  L.C:  Independently  of  the  state  of  the 
law  before  the  Wills  Act,  independently  of  the  Wills  Act, 
and  independently  of  the  construction  of  this  particular  will, 
I  should  nave  thought  that  in  all  cases  there  would  have  been 
a  very  strong  presumption  of  an  intention  on  the  part  of  the 
testator  of  this  kind  :  that  if  a  man  bequeaths  a  specific  por- 
tion of  personalty  to  one  person  and  the  residue  to  another 
person ;  and  if  he  devises  Whiteacre  to  one  person  and 
J31ackacre  to  another,  and  the  residue  of  his  real  estate  to  a 
third,  a  different  conclusion  would  be  arrived  at  as  to  his  in- 
tention with  respect  to  the  payment  of  his  debts  in  the  second 
case  to  that  which  would  be  arrived  at  in  the  first  case ;  be- 
cause it  appears  to  me  that,  from  the  well  known  habits  of 
mankind,  as  every  one  expects  to  owe  some  debts  at  his 
death,  and  expects  that  his  personal  estate  will  be  the  pri- 
mary fund  for  payment  of  his  debts,  a  man  who  gives  a 
*specific  legacy  to  one  person  and  the  residue  to  an-  [140 
other  may  well  suppose  that  the  usual  rule  of  law  will  ap- 
ply, and  that  his  deots  will  be  paid  out  of  the  residue;  but 
that  as  to  the  real  estate,  there  oeing  little  expectation  that 
the  real  estate  would  be  resorted  to  for  payment  of  debts,  a 

{»)  Amb.,  lYl.  (»)  2  ColL,  490. 

(*)  2  My.  <k  Cr.,  696.  (•)  1  Dr.  <fe  Sm.,  286. 

(8)  Amb.,  127.  (')  34  Beav.,  302. 
(*)  8  BU.  (N.S.),  84. 
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man  who  devises  Blackacre  to  one  person  and  Whiteacre  to 
another,  and  the  residue  to  a  third,  may  well  be  supposed 
to  do  so  under  the  belief  that  he  was  not  only  benefiting  the 
specific  devisees  to  the  extent  of  the  estates  devised  to  tnem, 
but  also  the  residuary  devisee  to  the  extent  of  the  residue 
given  to  him.  But  when  I  look  at  this  particular  will,  there 
appear  to  me  well  marked  reasons  for  supposing  that  this 
view  is  in  accordance  with  the  testator's  intention.  For  the 
testator  having  three  sisters  married  and  one  unmarried,  he 

Sortions  out  his  real  estate  among  them  by  giving  specific 
evises  to  the  married  sisters  and  their  families,  and  the  re- 
siduary real  estate  to  the  unmarried  sister,  and  then  gives  the 
residue  of  his  personal  estate,  after  payment  thereout  of  his 
funeral  and  testamentary  expenses  and  debts,  to  the  same 
sister.  It  is  impossible  not  to  see  that  whether  the  rule  of 
law  was  present  to  the  testator's  mind  or  not,  he  anticipated 
that  the  residue  of  the  personalty  would  be  the  fund  out  of 
which  the  debts  would  be  paid.  So  far,  therefore,  as  this 
particular  will  is  concerned,  there  is  nothing  to  lead  us  to 
the  conclusion  that  the  residuary  real  estate  was  intended  to 
be  liable  to  the  debts  in  preference  to  the  specifically  devised 
estates. 

Then  as  to  the  question  of  law.  Before  the  Wills  Act  the 
rule  of  law  was  as  well  settled  as  any  rule  of  the  court,  that 
a  residuary  devise  of  real  estate  was  treated  as  specific,  and 
although  the  items  were  not  specified,  it  was  considered  quite 
as  mucn  specific  as  if  they  had  been  specified.  The  result 
of  this  general  rule  of  law  was,  that  after-acquired  real  es- 
tate would  not  pass  under  a  general  devise.  Tnen  the  Wills 
Act  stepped  in.  It  was  competent  for  the  Legislature  to  have 
said  that  real  estate  should  be  treated  like  personal  estate 
for  all  intents  and  purposes ;  but  this  was  not  done.  The  pro- 
visions of  the  act  were  most  carefully  framed,  not  by  way 
of  altering  philosophically  the  general  rules  of  law,  but  by 
taking  eacii  particular  evil  intended  to  be  cured,  and  dealing 
w^ith  it  separately  by  particular  enactments.  The  Legisla- 
ture had  to  deal  with  the  question  of  a  will  passing  after- 
141]  acquired  property,  *and  it  has  dealt  with  it  by  the  24th 
section.  That  section  enacts  that  **  every  will  shall  be  con- 
strued with  reference  to  the  real  estate  and  personal  estate 
comprised  in  it  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will."  The  effect  of 
tliat  is,  as  Lord  Westbury  on  one  occasion  expressed  it,  that 
the  Legislature  attributed  to  the  will  a  continuing  operation 
as  if  the  devise  were  repeated  every  moment  until  the  testa- 
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tor's  death ;  so  that  as  to  all  the  property  it  must  be  taken 
as  if  he  made  it  the  moment  before  his  death.  If  we  realize 
this  hypothesis  of  the  Legislature,  the  result  that  this  resid- 
uary devise  must  be  taken  as  having  been  made  the  moment 
before  the  testator's  death,  but  as  a  devise  specific  in  its  na- 
ture. There  is  nothing  in  the  act  to  alter  the  well-settled 
rule  of  law  as  to  the  effect  of  a  residuary  devise  when  you 
know  the  time  at  which  it  was  made,  namely,  that  for  the 
purpose  of  payment  of  debts  it  is  to  rank  paripassio  with 
the  specific  devises. 

Then  with  regard  to  the  state  of  the  authorities,  it  appears 
that  Vice-Chancellor  Kindersley  and  the  late  Master  or  the 
Rolls  took  a  different  view  from  that  which  I  have  expressed, 
and  that  Vice-Chancellor  Stuart,  Vice-Chancellor  Hall,  and 
Lord  Hatherley,  when  Vice-Chancellor,  took  the  opposite 
view.  But  I  feel  bound  to  say  that  I  look  upon  HenSToan  v. 
Fryer  ('),  decided  by  Lord  Chelmsford,  as  a  direct  decision  on 
this  particular  point.  It  was  a  most  carefully  considered 
judgment,  and  was  a  distinct  expression  of  opinion  by  the 
judge  who  was  then  the  h6ad  .01  this  court,  tnat  the  Wills 
Act  had  made  no  alteration  in  the  law  in  this  respect.  There- 
fore, both  on  principle  and  authority,  I  feel  bound  to  come 
to  a  different  conclusion  from  the  Vice- Chancellor  in  this 
case,  and  his  decree  must  be  altered  accordingly. 

With  respect  to  the  other  point,  the  plaintiff  fills  the 
double  position  of  a  beneficiary  and  a  creditor,  and  main- 
taining nis  position  as  a  beneficiaiy,  is  entitled  to  his  costs 
in  that  capacity ;  but  having  failed  m  his  claim  as  a  creditor, 
he  ought  to  pay  the  costs  of  that  part  of  the  case.  He  must 
pay  the  costs  01  the  defendants  of  the  proceedings  occasioned 
Dy  that  claim,  and  set  them  off  against  such  other  costs  as 
are  due  to  him. 

*SiR  W.  M.  James,  L.  J.:  I  am  of  the  same  opinion  [142 
on  both  points.  I  well  recollect  the  decision  of  Lord  Chelms- 
ford in  hensman  v.  Fryer  (*),  and  the  extent  to  which  it  was 
canvassed  at  the  time,  and  I  was  never  able  to  see  what  an- 
swer could  be  made  to  the  principle  on  which  he  based  his 
judgment,  namely,  that  the  Wills  Act  said  that  the  will  was 
to  be  construed  as  if  it  had  been  made  just  before  the  testa- 
tor s  death,  and  the  court  had  only  to  consider  what  would 
have  been  the  consequence  if  it  had  been  so  made. 

But  independently  of  that,  I  think  that  the  decision  of 
Lord  Chelmsford  is  binding  upon  the  other  branches  of  the 
court.  It  was  a  decision  deliberately  pronounced  for  the 
purpose  of  settling  the  differences  which  existed  between 

(')  Law  Rep.,  8  Ol,  420. 

11  Eng.  Rep.  63 


498  CHANCERY  APPEALS.  [L.  R. 

1&76  Pradential  Assuranoe  Co.  v.  Enottw  L.C.  <feL.JJ. 

the  various  branches  of  the  court,  and  I  think  it  ought  to 
have  been  treated  as  settling  the  question. 

Solicitors :   Messrs.  MoncMon^  Long  &  Co, ;  Mr.  J.  H. 
James, 


[Law  Reports,  10  Chancery  Appeals,  142.] 
L.C  <fe  L.JJ.,  Jan.  20, 1876. 

Prudential  Insurance  Company  v.  Knott. 

[1874    P.     184.] 

lAhd — Injimetion — JurisdieHon. 

This  court  has  no  jurisdiction  to  restrain  the  publication  of  a  libel  as  such,  even  if 
it  is  injurious  to  property. 
Order  of  Hall,  V.C,  affirmed. 
Dixon  V.  Holden(^)  and  Springhead  Spinning  Company  v.  IUley{^)  overruled. 

The  plaintiffs  in  this  case  were  a  life  assurance  company 
carrying  on  business  in  London,  and  having  an  income  of 
above  £450,000  a  year.  The  defendant  had  lately  published 
a  pamplet  on  Life  Assurance  Companies,  in  whicn  he  gave 
statistics  and  calculations  as  to  the  principal  assurance  offi- 
ces, their  incomes,  rates  of  premium,  expenses  of  collection, 
and  ratio  of  assets  to  liabilities.  He  commented  on  the  state 
143]  of  several  of  the  companies,  amongst  *  which  were  the 

Slaintiffs.  The  plaintiffs  thereupon  filed  a  bill  against  the 
efendant,  charging  that  the  eflfect  of  certain  specified  por- 
tions of  the  pamphlet  and  of  the  erroneous  statements  in  it 
as  to  the  rates  of  premium  charged  by  the  company  was  to 
represent  the  company  as  being  managed  with  reckless  ex- 
travagance, and  as  being  in  a  state  of  insolvency  and  unable 
to  fulfil  its  engagements ;  that  that  representation  was  utterly 
untrue,  and  tkat  the  company's  affairs  were  managed  with- 
out extravagance ;  and  that  the  company  had  been  for  many 
years  past,  and  was  still,  in  au  exceedingly  prosperous  and 
thriving  condition,  absolutely  solvent,  and  earning  large 
profits.  The  bill  further  charged  that  the  continued  publi- 
cation of  the  pamphlet  containing  the  passages  and  state- 
ments in  the  bill  complained  of  would  be  very  injurious  to 
the  company's  credit  and  reputation,  and  could  not  fail 
greatly  to  damage  the  company's  business  and  to  diminish 
its  profits  derived  from  it.  And  the  bill  accordingly  prayed 
that  the  publication  of  the  pamphlet  might  be  restrained, 
and  for  consequent  relief. 

(»)  Law  Rep.,  7  Eq.,  488.  («)  Law  Rep.,  6  Eq.,  661. 
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The  Vice-Chancellor  Hall  refused  to  grant  an  injunction,  and 
the  plaintiffs  now,  by  way  of  appeal,  moved  for  an  injunction. 

Mr.  HigginSj  Q.C.,  and  Mr.  Fhear  (Mr.  Dickinson,  Q.C. 
with  them),  in  support  of  the  appeal :  The  publication  of 
this  pampnlet  is  a  great  wrong  to  the  company,  and  is  cal- 
culated to  injure  the  company  by  deterring  customers  from 
insuring. 

The  Loed  Justice  Mellish  :  Will  not  this  very  appli- 
cation give  greater  publicity  to  the  libel?  If  you  are  in- 
jured, bring  your  action.] 

An  action  would  be  an*  altogether  inadequate  remedy,  as 
the  damages  could  not  be  assessed ;  and  if  this  court  can- 
Bot  interfere,  the  plaintiffs  have  practically  no  remedy. 
This  court  will  always  interfere  to  protect  property :  Gee  v. 
Priic7iard{')]  and  the  goodwill  of  a  business  is  a  very 
valuable  property.  The  court  clearly  has  jurisdiction : 
J>ixon  V.  Moiden  (').  Whenever  the  property  of  a  company 
is  wronged  by  a  libel  this  court  can  interfere:  Olark  v. 
*Freema7i  (') ;  Mulkern  v.  Ward  (*).  Martin  v.  [144 
Wright  (*)  has  no  bearing  on  this  case. 

\Rm/peror  of  Austria  v.  Day^)  was  also  referred  to.] 

Mr.  Morgan^  Q.C,  and  Mr.  ince,  for  the  defendant,  were 
not  called  upon. 

Lord  Cairns,  L.C:  I  am  of  opinion  that  there  is  no 
ground  whatever  for  the  interference  of  the  court  in  this 
case.  The  court  is  asked  by  an  insurance  company  to  grant 
an  iniunction  to  restrain  the  continued  publication  of  a 
pamphlet  which  comments  upon  the  statistical  returns  of 
various  insurance  companies  with  regard  to  the  comparative 
expenses  of  their  establishments  as  compared  with  tneir  lia- 
bilities ;  and  it  is  said  that  this  pamphlet  in  those  comments 
draws  unfavorable  conclusions  with  regard  to  the  company 
which  are  plaintiffs  here,  and  that  the  expressions  in  the 
pamphlet  will  be  injurious  to  this  company  in  their  trade 
and  business.     Now,  the  comments  and  expressions  in  this 

Samphlet  either  do  amount  to  a  libel  upon  the  company,  or 
o  not.  If  they  do  not  amount  to  a  libel,  and  are  therefore 
innocuous  and  justifiable  in  the  eye  of  a  court  of  common 
law,  I  am  at  a  loss  to  understand  upon  what  principle  the 
Court  of  Chancery  could  possibly  interfere  as  a  censor  mo- 
rum  or  critic  to  restrain  the  publication  of  statements  or  ex- 
pressions which  would  be  held  justifiable  in  a  court  of 
common  law.     If,  on  the  other  hand,  these  comments  do 

0)  2  Sw.,  402,  418.  (*)  Law  Rep.,  13  Eq.,  619. 

(*)  Law  Rep.,  7  Eq.,  488.  if)  6  Sim.,  297. 

(3)  11  Beav.,  112.  (•)  3  D.  F.  A  J.,  217. 
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amount  to  a  libel,  then,  as  I  have  always  understood,  it  is 
clearly  settled  that  the  Court  of  Chancery  has  no  jurisdic- 
tion to  restrain  the  publication  merely  because  it  is  a  libel. 
There  are  publications  which  the  Court  of  Chancery  will  re- 
strain, and  those  publications,  as  to  which  there  is  a  foun- 
dation for  the  jurisdiction  of  the  Court  of  Chancery  to 
restrain  them,  will  not  be  restrained  the  less  because  they 
happen  also  tx)  be  libellous. 

fiut  apart  from  the  suggestion  that  the  publication  here  is 
a  libel,  I  do  not  observe  in  the  bill  any  statement  or  founda- 
tion for  the  jurisdiction  of  the  court  to  restrain.  I  repeat, 
145]  if  the  ^observations  are  not  libellous,  they  are  lawful, 
and  ought  not  to  be  restrained ;  if  they  are  libellous,  it  is 
only  because  thejr  are  libellous  that  the  Court  of  Chancery 
is  asked  to  restrain  them. 

It  is  attempted  to  give  a  color  to  the  application  by  say- 
ing that  these  are  libellous  publications  which  will  injure 
Eroperty,  and  then,  when  that  proposition  is  further  de- 
ned,  it  is  said  that  the  business  of  tne  company,  the  good- 
will of  the  company,  is  property ;  that  the  company  in  its 
trade  will  be  injured,  ana  that,  therefore,  the  interference  of 
the  court  is  asked  for  the  protection  of  property.  But  with 
regard  to  nine  out  of  ten  libels,  the  same  thing  might  be 
said.  The  cases  in  which  actions  are  brought  for  libel  are 
usually  cases  where  things  are  written  of  men  or  corpora- 
tions, which  have  an  effect  upon  their  character  and  upon 
their  trade  or  business,  or  their  character  as  connected 
with  trade  or  business ;  but  no  case  can  be  produced  in 
which,  in  those  circumstances,  the  Court  of  Cfhancery  has 
interfered.  Not  merely  is  there  no  authority  for  this  appli- 
cation, but  the  books  afford  repeated  instances  of  the  refusal 
to  exercise  jurisdiction.  There  are  the  observations  of  Lord 
Eldon  in  Gee  v.  Pritc7iard{^\  the  observations  of  Lord 
Campbell  in  the  case  of  the  Emperor  of  Austria  v.  Dayi^) ; 
there  is  the  dictum  of  Lord  Langdale  in  the  case  of  Clark  v. 
Freeman  (') ;  which  stands  irrespective  of  any  comments 
which  may  be  made  upon  the  decision  of  that  i)articular 
case ;  there  is  the  observation  of  the  late  Vice-Cfharicellor 
of  England  in  Martin  v.  Wright  (*) ;  and  there  are  the  ob- 
servations of  the  late  Vice-Chancellor  Wickens  in  Mulkern 
V.  Ward  (*).  Over  and  above  those,  there  is  the  decision  of 
the  House  of  Lords  in  Fleming  v.  Newton  Q,  and  it  is  clear 
to  my  mind,  from  reading  the  opinion  of  Lord  Cottenham, 

(1)  2  Sw.,  402,  418.  O  6  Sim.,  297. 

(0  8  D.  F.  A  J.,  217.  (')  Law  Rep.,  13  Eq.,  619. 

(»)  11-Beav.,  112.  (•)  1  H.  L.  C,  303. 
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whose  was  the  only  opinion  pronounced  in  that  case,  that 
the  whole  of  it  proceeds  on  one  footing.  He  considered  that 
the  case  being  Scotch,  some  nicety  of  Scotch  law  might  be 
made  to  appear  in  the  courts  of  Scotland  which  would  en- 
title them  to  interfere  with  the  publication  complained  of  in 
that  case,  but  that  unless  some  such  feature  oi  Scotch  law 
could  be  shown,  no  such  interference  could,  upon  the  gen- 
eral principles  of  English  law,  be  permitted. 

*Now,  the  only  shadow  of  authority  the  other  way  [146 
is  in  the  case  of  Diaxm  v.  Holden  (*),  decided  by  yice-Chau- 
cellor  Malins  in  the  year  1869.  I  say  nothing  about  the  de- 
cision in  that  particular  case,  and  I  do  not  mean  to  say  that 
the  decision  is  not  capable  of  being  maintained.  It  pro- 
fesses to  proceed  mainly  upon  a  case  of  Mouth  v.  Weh- 
stei'  ('),  because  I  observe  that  the  Vice-Chancellor  says  (") : 
'  *  The  case  of  Routh  v.  Webster  is  an  authority  going  the 
whole  length  of  what  is  asked  here.  In  that  case  a  joint 
stock  company  was  established,  having  for  its  only  object 
the  carrying  passengers  by  steamboat  and  omnibus  at  a 
cheap  rate.  The  defendants,  the  provisional  directors,  had 
published  prospectuses,  in  which  the  name  of  the  plaintiff 
was  used,  without  his  authority,  as  a  trustee  of  the  com- 
pany. They  also  paid  moneys  into  the  bankers  of  the  com- 
pany to  the  plaintiff's  account,  as  trustee.''  That  case 
appears,  if  I  may  say  so,  to  have  been  cniite  rightly  decided. 
The  difficulties  in  which  the  plaintiff   might  have  been 

f)laced,  especially  at  the  time  when  the  case  was  decided, 
ooking  at  what  was  supposed  then  to  be  the  state  of  the 
law  as  to  such  undertakings,  are  obvious ;  and  he  was  held 
entitled  to  restrain,  not  any  libel,  for  there  was  no  libel, 
but  that  improper  and  unauthorized  use  of  his  name.  It 
was  upon  the  authority  of  that  case  that  the  case  of  Dixmi 
V.  Hot&en  was  professed  to  be  decided;  but  the  Vice-Chan- 
cellor went  further,  and  said  this(*):  ''The  business  of  a 
merchant  is  about  the  most  valuable  kind  of  property  that 
he  can  well  have.  Here  it  is  the  source  of  his  fortune,  and 
therefore  to  be  injured  in  his  business  is  to  be  injured  in  his 
property.  But  I  go  further,  and  say,  if  it  had  only  injured 
his  reputation,  it  is  within  the  jurisdiction  of  this  court  to 
stop  the  publicatibn  of  a  libel  of  this  description,  which 
goes  to  destroy  his  property  or  his  reputation,  which  is  his 
property,  and,  if  possible,  more  valuable  than  other  prop- 
erty. In  this  case  I  go  on  general  principle,  and.  I  am  for- 
tified by  authority.     General  principle  is  in  favor  of  it,  but 

(»)  Law  Rep.,  Y  Eq.,  488.  (»)  Law  Rep.,  1  Eq.,  498. 

(*)  10  Beav.,  661.  (*)  Ibid.,  492. 
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authority  is  not  wanting."  And  further  on,  the  Vice-Chan- 
cellor  says(*) :  ''In  the  decision  I  arrive  at,  I  beg  to  be  un- 
derstood as  laying  down,  that  this  court  has  jurisdiction  to 
prevent  the  publication  of  any  letter,  advertisement,  or 
147]  other  document  which,  if  permittM  *to  go  on,  would 
have  the  effect  of  destroying  the  property  of  another  per- 
son, whether  that  consists  of  tangible  or  intangible  property, 
whether  it  consists  of  money  or  reputation."  Now,  in  those 
opinions  the  Vice-Chancellor  conceived  that  he  was  fortified 
by  authority.  The  authorities  cited  are,  the  case  of  FVem- 
ing  V.  Newton  (*),  which  appears  to  me  to  be  an  authority 
exactly  to  the  contrary ;  the  case  of  Rouih  v.  Webster  (*), 
which  was  an  authority  for  preventing  the  improper  use  of  a 
man's  name  against  his  will ;  the  case  of  GlarTc  v.  Free- 
mani^\  where  the  injunction  was  refused,  and  where  Lord 
Langdale  said  the  court  would  not  interfere  to  prevent  a 
libel ;  and  the  only  other  case  mentioned.  Springhead  Spin- 
ning Company  v.  Riley  (*),  decided  by  the  Vice-Chancellor 
himself,  upon* which  of  course  the  learned,  judge  must  be 
taken  to  have  expressed  tlie  same  opinion  as  he  expressed 
in  the  case  of  Dixon  v.  Holden  {*). 

I  am  unable  to  accede  to  these  general  propositions.  They 
appear  to  me  to  be  at  variance  with  the  settled  practice  and 
pnqciples  of  this  court,  and  I  cannot  accept  them  as  an 
authority  for  the  present  application.  I  think  that  this  ap- 
peal must  be  refused  with  costs. 

Sir  W.  M.  James,  L.J.:  I  am  of  the  same  opinion;  afad 
I  think  it  is  right,  this  appeal  being  brought,  to  express  my 
entire  concurrence  in  the  views  just  stated  by  the  Lord  Chan- 
cellor. I  think  that  the  Vice-ChanceDor  Malins,  in  that 
case  of  Dixon  v.  Holden^  was,  by  his  desire  to  do  what  was 
right,  led  to  exaggerate  the  jurisdiction  of  this  court  in  a 
manner  for  which  there  was  no  authority  in  any  reported 
case,  and  no  foundation  in  principle.  I  think  it  right  to  say 
that  I  hold  without  doubt  that  the  statement  of  the  law  in 
that  case  is  not  correct. 

Sir  G.  Mellish,  L.J.:  I  also  am  entirely  of  the  same 
opinion. 

Solicitors  for  the  plaintiffs :  Messrs.  Barnard  &  Co, 
Solicitors  for  the  defendant :    Messrs.  Speedily  &  Co, 

(»)  Law  Rep.,  7  Eq.,  494.  (*)  11  Beav.,  112. 

(*)  1  H.  L.C.,  863.  (*)  Law  Rep.,  6  Eq.,  661. 

(»)  10  Ibid,  66L  (•)  Law  Rep.,  Y  Eq.,  488. 

An  injunction  will  not  be  issned  to  damages  :  4  Eng.  Rep.,  724,  note  ;  Mas- 
restrain  a  mere  temporary  trespass,  if  son's  Appeals,  70  Penn.  St.  Rep.,  26; 
the  party  liave  an  adequate  remedy  in    Oaertner  v.  ,Fond  du  Lac^  84  VViscon- 
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sin, 497;  Mayor ,  etc.,  v.  Gon/oerMy  5  Abb.  even  though  defendant  be  insolvent : 

Prac.,  171 ;    Van  RensaekLer  v.   Oris-  Nestle  v.  Meeae,  19  Abb.  Prac.,  240. 

tooW,  4  Chancery  Sent.,  1,  S.  C,  3  N.  Y.  But  an  injunction  will  lie  to  restrain 

Leg.   Obs.,  94;    Sixth  At,  B.  R.  v.  a   trespass   when    the   injured   party 

£err,  28  How.,  382  ;  Balcom  v.  Jtdien,  cannot  be  adequately  compensated  in 

22  How.  Prac,  349.  damages:    4   Eng.   Rep.,    724,    note; 

As  to  restrain  a  city,  or  police  officers,  Niagan'a  FaUs,  etc.,  v.  Gfreat  West&m, 

from  enforcing  an oidinance  claimed  to  etc.,  89  Barb.,  218 ;  2 "Story's  Eq.  Jur., 

be  illegal,  or  discharging  a  proper  pub-  §  918  ;  Sixth  Av.  B,  B.  v,  Kerr,  28 

lie  duty  :  Gaertner  v.  Fond  du  Lae,  84  How.,  382. 

Wisconsin,  497 ;  Stennan  v.  Kennedy,  Or  a  permanent  trespass  as  distin- 

15  Abb.  Prac.,  201 ;  FrenderiU  v.  Ken-  j^uished  from  a  mere  temporary  one  : 

nedy,  34  How.  Prac.,  416.  Masson's  Appeal,  70  Penn.  St.  Rep.,  26 ; 

But  see  Gilbert  v.  MicMe,  4  Sandf.  Florence,  etc,,  v.  Chrom,  etc.,  110  Mass., 

Chy.,  357 ;  McKeon  v.  See,  4  Rob.,  466 ;  Rep.,  1  \  Morris,  etc.,  v.  Hudson,  etc.. 

Wood  V.  City  of  Brooklyn,  14  Barb.,  25  New  Jersey  Eq.,  384 ;  Cox  v.  Loms- 

425.  inae,  etc,,  48  Indiana,  178. 

Or  to  restrain  a  publication  as  to  Or  when  the  party  is  irresponsible : 

plaintiff's  insolvency:  Mvlkemy.  Wa/rd,  Spear  v.  Cutler,  4  How.  Prac.,  175. 

26  Law  Times  Rep.,  831,  L.  R.,  13  Eq.,  An  injunction  will  be  awarded  when 

619.  the    loss    will    fall   upon   the    public 

Nor  will  an  injunction  ordinarily  lie  although  damages  would  be  an  adequate 

to  restrain  the  doing  of  an  act  if  the  compensation  :  Morgan,  etc.,  v,  Schultz, 

damages  for  doing  so  are  liquidated,  81  How.  Prac,  885. 


[Law  Reports,  10  Chancery  Appeals,  148.] 
L.C.  A  L.JJ.,  Dec  17,  1874. 

*MoRRiCE  V.  Aylmer.  [148 

[1874    M.     64.] 
WiU — Bequest  of  Shares  in  Railway — Railway  Stock. 

A  Vequest  of  railway  shares  will  carr^  railway  stock. 

A  testator  who  had  stock  in  the  public  funds,  and  also  atock  in  a  railway  company, 
and  partly  paid-up  shares  in  the  same  company,  made  a  bequest  of  **  all  such  stocks 
in  the  pnolic  funds  or  shares  in  any  railway  "  of  which  he  might  die  possessed : 

Held  (reversing  the  decision  of  the  Master  of  the  Rolls),  that  the  railway  stock 
passed  under  the  bequest. 

Oakes  v.  Oakes  (*)  overruled. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the 
Bolls. 

G.  W.  Aylmer,  the  testator  in  the  cause,  made  his  will, 
dated  the  14th  of  July,  1853,  and  thereby,  after  devising 
certain  real  estate,  bequeathed  as  follows :  '*Igive  and  be- 
queath the  leasehold  premises  vested  in  the  trustees  of  my 
marriage  settlement,  and  also  all  other  leasehold  estates  of 
which  I  shall  be  possessed  or  have  power  to  dispose  of  at 
the  time  of  my  decease,  and  also  all  such  stocks  in  the  pub- 
lic f  undd  or  shares  in  any  railway  of  which  I  may  die  pos- 

Q)  9  Hare,  666. 


504  CHANCERY  APPEALS.  .  [L.  R. 

1874  Morrice  v.  Aylmer.  L.C.  A  L.JJ. 

eessed  and  that  may  be  standing  in  rpy  own  name,  and  also 
all  such  moneys  as  I  shall  have  out  on  mortgage  or  on  any 
other  security  bearing  interest  at  the  time  ol  my  death, 
whether  in  Great  Britain  or  elsewhere,  and  also  such  rerer- 
sionary  property  to  which  I  am  or  may  hereafter  become 
entitled,  unto  my  wife  for  her  life,  and  after  her  decease  to 
any  child  or  children  I  may  have  by  her  equally  as  tenants 
in  common."  In  default  of  children  the  testator  gave  the 
same  leasehold  estates,  stocks,  shares,  moneys  and  securities, 
and  other  property,  to  his  brother  Thomas  Srabazon  Aylmer 
absolutely,  and  he  gave  all  the  residue  of  his  personal  estate 
to  his  wife  Henrietta  Aylmer  for  her  own  absolute  use  and 
benefit,  and  appointed  her  sole  executrix  of  his  will. 

The  testator  aied  in  November,  1853,  leaving  his  wife  and 
his  brother  T.  B.  Aylmer  surviving  him.  He  never  had  any 
children. 

1491  *At  the  date  of  his  will  and  of  his  death  the  testator 
had,  besides  stock  in  the  public  funds,  a  sum  of  £6,30()  stock 
in  the  London  and  North  Western  Railway  Company,  and 
sixty-three  new  shares  of  £12  105.  each  in  the  London  and 
North  Western  Railway  Company,  on  which  £2  10^.  per 
share  had  been  paid  at-the  date  of  his  will. 

T.  B.  Aylmer  died  in  July,  1858,  having  by  his  will  ap- 
pointed the  defendant,  G.  A.  Aylmer,  his  executor. 

Henrietta  Aylmer  died  in  February,  1874,  having  by  her 
will  ap]3ointed  the  plaintiff  F.  F.  J.  Morrice,  her  executor. 

The  bill  was  filed  for  the  administration  of  the  estate  of 
the  testator,  and  a  question  now  arose  whether  the  sum  of 
£6,300  stock  in  the  London  and  North  Western  Railway 
Company  passed  under  the  bequest  of  all  the  testator's 
shares  in  any  railway.  The  Master  of  the  Rolls  held  that 
the  stock  did  not  pass  ('),  and  the  legatee  appealed  from  this 
decision. 

(*)  Nov.,  17,  1874.  railway  of  wluch  I  may  die  possessed." 
Sir  G.  Jessel,  M.R.  :  I  must  say  •!  can  find  no  distinction  between '*  my 
that  I  have  a  very  strong  impression  shares  in  any  railway  "  and  '*  my  rail- 
that  if  the  testator  were  alive  he  would  way  shares."  When  I  come  to  the 
not  have  approved  of  my  decision,  authorities  I  will  show  that  no  such 
That  is  mere  guessing.  I  am  bound  to  distinction  has  ever  been  suggested.  I 
ascertain  the  meaning  of  the  words  of  do  not  know  that  one  phrase  is  more 
the  will,  and  not  to  guess  at  what  the  accurate  than  the  other  of  these  three  : 
testator's  meaning  might  be.  As  I  have  "My  railway  shares,"  **my  shares  in 
frequently  said,  I  must  read  this  will,  a  railway,"  or  '*  my  share  of  a  railway." 
and  indeed  all  other  wills,  grammati-  I  cannot  say  that  one  is  better  than  the 
cally,  literally,  and  in  their  ordinary  other,  or  that  it  better  describes  the 
sense,  unless  there  is  something  in  the  nature  of  the  property.  But  the  will 
subject-matter  and  the  context  to  give  goes  on:  "and  that  may  be  standing 
other  than  the  ordinary  meaning.  in  my  own  name,"  showing  that  he 
Here  I  find  a  gift  of  *'  All  such  stocks  uses  the  word  "  share  "  in  a  technical 
in  the  public  funds  or  shares  in  any  meaning ;  that  is,  not  as  an  interest  in 
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*Mr.  Mill€Tj  Q.C.,  and  Mr.  W.  Barber^  for  the  appel-  [150 
lant :  The  Master  of  the  Rolls  decided  the  case  on  the  author- 
ity of  Odkes  V.  Odkes  (*),  but  that  decision  was  based  upon  the 
words  of  the  particular  will ;  and,  moreover,  the  consolida- 
tion of  shares  in  the  form  of  stock  was  at  that  time  a  new 
thing,  having  been  introduced  by  the  8  Vict.  c.  16,  s.  61. 
But  now  that  nearly  all  railway  companies  have  converted 
their  paid-up  shares  into  stock,  it  is  understood  by  the  pub- 
lic generally  as  only  another  name  for  paid-up  *shares  [151 

a  railway,   but   something   that   will  ing  clearly  shown  that  this  testatrix 

stand  in  his  name.     It  has  a  technical  hs^  no  railway  shares  at  the  date  of 

meaning.     It  is  a  share  in  the  capital  her  will,  she  must  be  held  to  have 

stock  of  a  railway,  which  as  we  know,  been  describing  something,  in  her  pos- 

may  be  transferred  from  one  name  to  session   so    as   to   pass   this    stock." 

another,  and  may  stand  in  any  name.  Therefore  it  is  clear  from  this  sentence. 

That  being  so,  it  it  is  alleged  by  per-  that  if  she  had  had  Great  Western 

sons  claiming  under  the  gift  that  the  Kailway  shares,   he  would  not  have 

legacies  include  railway  stock.    Now,  allowed  the  stock  to  pass, 

my  opinion  is,  that  that  point  is  con-  The  same  point  came  before  him  in 

eluded  by  authority,  and  that  a  gift  of  another  way,  in  the  case  of  In  re  OUb- 

railway  shares  does  not  include  railway  son  (Law  Rep.,  2  Eq.,  669).     There  the 

stock.     I  think  it  has  been  decided  testator  gave ''my  one  thousand  North 

three  times ;  therefore,  were  my  opin-  British  Kailway  preference  shares "  to 

ion  different,  I  should  be  bound  to  de-  the  amount  of  £1,000.     The  testator 

dde  according  to  the  authorities.  had  at  the  time  no  preference  stock,  but 

In  Oak69  V.  Oakes  (9  Hare,  666)  the  he  had  guaranteed  stock  and  shares, 

very  point   arose.     The  words   there  which  he  sold  after  making  his  will. 

were,  a  gift  of  "all  other  the  railway  The  question  was  whether  the  legacy 

shares  which  I  shall  be  possessed  of  at  failed.     What  the  Vice- Chancellor  said 

the  time  of  my  decease."    It  was  held  was  this :  **  The  gift  here  was  of  *my 

that  railway  stock  afterwards  acquired  one  thousand  North  British  preference 

did  not  pass,  but  that  railway  shares  shares.'    It  is  true  that  the  testator 

afterwards  acquired  would  pass.  There-  had  not  at  the  date  of  his  will  1,000 

fore,  if  there  is  no  distinction  between  shares,  but  £1,000  guaranteed  stock, 

"railway  shares"  and   *'share^^in  a  But  he  had  nothing  else  to  which  the 

railway,"  Oakes  v.  Oakes  is  an  author-  words  of  the  will  could  be  applied,  and 

ity  in  point.    That  is  a  decision  now  a  no  one  could  doubt  that  this  stock  was 

great    many    years    old,    and    which,  the  thing  pointed  out  by  the  will." 

standing  alone,  I  should  be  bound  by.  There  again  the  Vice-Chancellor  says 

But  the  same  point  was  decided  re-  the  testator  had  nothing  else,  showiug 

cently    twice    before    Vice-Chancellor  that  if  he  had  anything  else  he  would 

Wood — once    in    Trinder   v.    Trinder  not  have  held  the  stock  to  be  included, 

(Law  Rep.   1  Eq.  696),  in  which  the  go  that  he  again  holds  that  the  word 

ffift  was   "my  shares    in   the    Great  *' shares"  will  not  per  se  pass  stock. 

Western    Railway,"   using    the  word  [His- honor  then  referred  to  an  argu- 

just  as  it  is  used  here.     He  evidently  ment  which  had  been  based  upon  the 

was  of  opinion  that  prima  fa/iie  that  form  of  the  residuary  clause,  and  con- 

would  not  pass  stock ;  but  it  being  a  eluded :] 

specific  gift,  it  being  shown  that  the  The  gift  of    the   residue  does  not 

testatrix  had  no  shares  in  the  Great  throw  the  slightest  light  on  the  mean- 

W^estem  Kailway,  but  that  she  had  ing  of  the  words  used  in  giving  tliis 

stock  in'  one  railway,  the  dividends  of  legacy,  and  the  words  I  am  imable  to 

which  were  paid  by  the  Great  Western  enlarge.     Therefore  I  must  decide  that 

Railway,   Vice-Chancellor  Wood  says  the  stock  in  question  did  not  pass, 

this  :  "  Railway  stock  is  so  analogous  (>)  9  Hare,  666. 
to  shares  in  all  respects,  that  on  it  be- 
ll Eng.  Hep.                 64 
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in  joint  stock  companies,  and  a  person  holding  stock  in  a 
company  is  usually  spoken  of  as  a  shareholder.  In  Trind^er 
V.  Triiider  Q)  stock  m  a  railway  company  was  held  to  pass 
under  a  bequest  of  shares. 

Mr.  OlassCj  Q.C.,  and  Mr.  Nalder^  for  the  plaintiff: 
Oakes  v.  Oakes  (*)  is  a  distinct  decision  that  stock  will  not 
pass  in  a  bequest  of  shares  if  the  testator  has  shares  prop- 
erly so  called.  In  Trinder  v.  Trinder  the  testator  had 
nothing  but  stock.  It  is  most  unreasonable  that  a  different 
construction  should  now  be  put  npon  the  word  "shares" 
simply  because  there  is  greater  tramc  in  stock  and  the  word 
is  more  loosely  used  than  formerly.  Among  stockbrokers 
the  distinction  is  well  understood,  and  no  broker,  if  in- 
structed to  purchase  stock,  would  purchase  shares.  In  re 
Gibson  (*)  is  in  our  favor. 

Lord  Cairns,  L.C.:  With  regard  to  the  authorities  bear- 
ing upon  this  case,  the  two  latter  authorities  may,  I  think, 
be  put  out  of  the  question. 

In  In  re  Gibson  the  testator  had  £1,000  Guaranteed  Stock 
in  the  North  British  Railway,  and  he  bequeathed  "my  one 
thousand  North  British  Railway  preference  shares.''  After 
this  he  sold  his  guaranteed  stock,  and  died  possessed  of 
shares  and  stock  m  the  North  British  Railway  acquired  by 
several  successive  purchases  exceeding  the  amount  be- 
queathed to  this  particular  person.  It  was  held  that,  the 
bequest  bein§  of  a  specific  thing  which  had  been  adeemed 
and  was  not  in  the  testator' s  possession  at  the  time  of  his 
death,  a  contrary  intention,  so  as  to  exclude  the  operation 
of  the  Wills  Act,  sufficiently  appeared  upon  the  will,  and 
that  the  legatee  was  not  entitled  to  have  his  legacy  satisfied 
out  of  the  North  British  shares  and  stock  in  the  testator's 
possession  at  the  time  of  his  death.  The  decision,  therefore, 
m  thajt  case  was  that  the  specific  thing  which  was  mentioned 
wlien  the  will  was  made,  namely,  the  £1,000  North  British 
Guaranteed  Stock,  having  been  sold,  was  adeemed,  and  then 
tlie^  words  of  the  24th  section  of  the  Wills  Act  were  not 
152]  sufficient  to  cause  the  sum  in  question  to  be  *given 
to  the  legatee.  That  was  the  only  point  actually  decided  in 
the  case. 

Then  in  Trinder  v.  Trinder  (*)  there  was  a  bequest  by  the 
testatrix  of  ''my  shares  in  the  Great  Western  Railway." 
She  had  no  shares  at  the  time  she  made  her  will  in  the  stiict 
sense  in  which  it  is  said  the  word  '*  shares"  should  be  used, 
but  she  had  Wilts  and  Somerset  stock  of  the  Great  Western 

Q)  Law  Rep.,  1  Eq.,  695.  (»)  Law  Rep.,  2  Eq.,  669. 

(*)  9  Hare,  666.  (*)  Law  Rep.,  1  Eq.,  1  Eq.,  696. 
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Railway,  and  also  preference  and  other  stock,  which  was 
increased  by  further  purchases  of  the  stock  in  the  same 
company  between  the  date  of  the  will  and  her  death.  Then 
it  was  held  that  all  this  stock  in  her  possession  at  the  time 
of  her  death  passed  under  the  bequest.  Therefore  the  be- 
quest there  had  effect  given  to  it,  and  nothing  else  was  de- 
cided by  the  court. 

But  1  own  that  when  I  come  to  the  cas^  of  OaJces  v. 
Odkes  n,  that  is  a  decision  which,  if  it  is  to  be  followed,  is 
precisely  upon  this  point.  There  were  two  different  subject- 
matters  there  in  controversy.  One  was  £7,000  Consolidated 
Stock  in  the  Great  Western  RaUway,  which  the  testator  had 
in  the  form  of  shares  when  he  made  his  will  and  which  was 
afterwards  converted  into  consolidated  stock ;  and  the  second 
was  £8,000  Four  and  a  Half  per  Cent.  Stock,  in  the  same 
company,  which  he  purchased  after  the  date  of  his  will.  .  In 
his  bequest  he  used  these  words:  *'A11  other  the  railway 
shares  which  I  shall  be  possessed  of  at  the  time  of  my  de- 
cease." The  late  Sir  George  Turner,  who  decided  the  case 
when  Vice-Chancellor,  says  this :  "I  am  of  opinion  that  the 
word  'shares'  in  this  will  must  be  taken  according  to  its 
ordinary  meaninff.  The  testator  using  this  word  had  at  the 
date  of  his  will  shares  and  stock ;  the  latter  could  not  pass 
by  the  force  of  an  expression  applicable  only  to  the  former. 
If  the  testator  had  at  the  date  of  nis  will  railway  stock  only, 
and  there  were  nothing  properly  and  strictly  to  answer  the 
description  of  railway  shares,  then  the  railway  stock  might 
have  passed  by  the  gift  of  railway  shares.  But  in  this  case 
the  testator  had  shares  at  the  date  of  his  will  to  satisfy  the 
words  which  he  has  used,  and  you  cannot  import  into  the 
gift  another  thing  that  does  not  answer  the  description.  I 
must,  therefore,  declare  that  the  £8,000  stock  does  not  pass 
by  the  bequest  of  the  railway  shares."  Now  no  person 
.  could  possibly  speak  with  greater  respect  and  *greater  [153 
admiAtion  for  the  late  Lord  Justice  Turner  than  myself, 
and  no  person  would  be  more  ready  to  distrust  any  opinion 
of  his  own  which  he  found  to  be  in  opposition  to  one  delib- 
erately entertained  by  him;  but  I  make  this  observation 
upon  the  words  of  this  judgment,  that  it  fails  to  do  what 
very  seldom  a  judgment  of  Lord  Justice  Turner's  did  fail  to 
do,  namely,  to  state  any  reason  for  the  conclusion.  The 
words  merely  state  the  conclusion  at  which  Lord  Justice 
Turner  arrived,  and  certainly  the  argument,  if  it  is  faith- 
fully reported,  does  not  seem  to  me  to  have  dwelt  very  much 
on  this  part  of  the  case. 

(»)'9  Hare,  666,  671. 
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Now  it  is  to  be  considered  what  really  is  the  position  of 
railway  stock  in  the  present  sense  and  understanding  of  the 
term.  The  Coropanies  Clauses  Consolidation  Act  provides 
by  the  61st  section,  "And  with  respect  to  the  consolidation 
of  the  shares  into  stock,  be  it  enacted  as  follows :  •  It  shall 
be  lawful  for  the  company  from  time  to  time,  with  the  con- 
sent of "  a  certain  majority,  "to  convert  or  consolidate  all 
or  any  part  of  the  shares  then  existing  in  the  capital  of  the 
company,  and  in  respect  whereof  the  whole  money  subsribed 
shall  have  been  paid  up  into  a  general  capital  stock,  to  be 
divided  amongst  the  shareholders  according  to  their  respect- 
ive interests  therein."  Now  it  is  to  be  remembered  that  this 
is  the  first  occasion  on  which  this  term  "stock"  was  applied 
by  the  authority  of  Parliament  to  interests  in  railways. 
Then,  by  the  62d  section,  it  is  enacted^  '*  After  such  con- 
version or  consolidation  shall  have  taken  place,  all  the  pro- 
visions contained  in  this  or  the  special  act  which  require  or 
imply  that  the  capital  of  the  company  shall  be  divided  into 
shares  of  any  fixed  amount,  and  distinguished  by  numbers, 
shall,  as  to  so  much  of  the  capital  as  shall  have  been  so  con- 
verted or  consolidated  into  stock,  cease,  and  be  of  no  effect, 
and  the  several  holders  of  such  stock  may  thenceforth  transfer 
their  respective  interests  therein,  or  any  parts  of  such  inter- 
ests, in  the  same  manner  and  subject  to  the  same  regula- 
tions and  provisions  as  or  according  to  which  any  shares  in 
the  capital  of  the  company  might  be  transferred  under 
the  provisions  of  this  or  the  special  act."  Then  it  says 
that  books  shall  be  kept.  Then  there  is  to  be  a  register  of 
stock.  Then  it  enacts  by  the  64th  section:  "The  several 
holders  of  such  stock  shall  be  entitled  to  participate  in  the 
dividends  and  profits  of  the  company  accordinff  to  the  amount 
154]  of  *  their  respective  interests  in  such  stock;  and  such  in- 
terests shall,  in  proportion  to  the  amount  thereof  confer  on  the 
holders  thereof  respectively  the  same  privileges  and  advanta- 
ges for  the  purpose  of  voting  at  meetings  of  the  company, 
qualification  for  the  office  of  directors,  and  for  other  purposes, 
as  would  have  been  conferred  by  shares  of  equal  amount  in  the 
capital  of  the  company  ;  but  so  that  none  of  such  privileges  or 
advantages,  except  the  participation  in  the  dividends  and 
profits  of  the  company,  shall  Ije  conferred  by  any  aliquot  part 
of  such  amount  of  consolidated  stock  as  would  not,  if  existing 
in  shares,  have  conferred  such  privileges  or  advantages  re- 
spectively." I  need  not  read  further,  because  that  shows  the 
scheme  according  to  which  this  consolidation  of  shares  into 
stock  took  place.  It  is  to  be  observed  that  the  term  "stock," 
or  "capital  stock,"  which  is  there  used,  obviously  is  de- 
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rived  from  the  consideration  that  these  were  what  were  called 
joint  stock  companies,  and  that  *' stock"  was  the  short 
name  for  "joint  stock,"  and  ioint  stock,  in  my  opinion,  is  only 
another  name  for  "shares,"  because  the  owner  of  part  of 
the  capital  of  a  company  is  an  owner  of  a  part  or  a  snare  of 
the  jomt  stock.  The  use  of  the  term  "stock"  appears  to 
me  merely  to  deiTote  that  the  company  have  recognized  the 
fact  of  the  complete  payment  of  the  shares,  and  that  the 
time  has  come  when  those  shares  may  be  assigned  in  frag- 
ments, which  for  obvious  reasons  could  not  oe  permitted 
before,  but  that  stock  shall  still  be  the  qualification,  for  ex- 
ample, of  directors,  who  must  possess  a  certain  number  of 
shares,  and  that  the  meetings  shall  be  of  the  persons  entitled 
to  this  stock,  who  shall  meet  as  shareholders,  and  vote  as 
shareholders,  in  the  proportion  of  shares  which  would  en- 
title them  to  vote  before  the  consolidation  into  stock. 

If  ever  there  was  a  case  in  which  the  substance  is  that 
"stock"  and  "shares"  are  identical,  it  is  a  ease  of  this 
kind.  It  appears  to  me  that  the  doubt  which  has  arisen, 
has  arisen  irom  the  circumstance  that  it  has  been  supposed, 
without  sufficient  attention  having  been  paid  to  these  pro- 
visions, that  stock  in  a  railway  had  some  sort  of  analogy  to 
stock  in  the  public  funds.  It  has  none  whatever.  It  is  pos- 
sible, that  debenture  stock  in  a  railway  company  may  be  said 
to  have  some  analogy  to  stock  in  the  public  funds,  but  the 
joint  stock  capital  of  a  company  is  a  perfectly  *diflEer-  [155 
ent  thing  from  stock  in  the  public  funds.  In  my  opinion, 
when  a  man  is  an  owner  of  stock  in  a  railway,  he  is  prop- 
erly said  to  be  a  shareholder  in  the  company,  apd  would 
properly  call  himself  a  shareholder  in  the  company.  As  I 
observed  in  the  course  of  the  argument,  a  man  who  owned 
£100,000  stock  in  the  London  and  North  Western  Railway 
Company  would  be  usually  said  to  be'  a  large  shareholder 
in  the  London  and  North  Western  Railway  Company. 

It  appears  to  me  that  it  would  be  putting  a  meaning  upon 
the  term  "  shares"  so  technical  as  to  be  in  opposition  to  the 
ordinary  use  of  the  word,  if  "  shares"  was  held  to  mean  for 
the  purpose  of  a  bequest  something  different  from  and  some- 
thing wnich  would  not  pass  stock  in  a  railway  company. 

The  authority,  and  the  only  authority,  the  otner  way 
(which,  as  I  understand  in  this  case,  the  Master  of  the  Rolls 
simply  followed,  treating  it  as  an  authority,  but  not  follow- 
ing It  from  his  own  judgment),  is  the  case  of  Oakes  v.  Odkes^ 
an  authority,  I  repeat,  for  which  I  have  the  greatest  respect, 
but  I  cannot  help  thinking  that  the  very  learned  judge  who 
decided  that  case,  on  further  argument  and  consideration, 
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would  have  seen  reason  to  alter  his  opinion.  Certainly  I 
am  unable,  sitting  here  as  a  member  of  the  Court  of  Appeal, 
to  follow  it.  In  my  opinion,  the  words  used  in  this  will  are 
sufficient  to  pass  the  stock  in  the  North  Western  Railway 
Company. 

SieW.  M.  James,  L.J.:  I  am  entirely  of  the  Bameopinion. 

It  is  necessary  to  bear  in  mind  that  there  is  no  such  thing 
in  rerum  natura  as  a  railway  share.  It  is  not  such  a  thing 
as  you  can  see,  or  tonch,  or  handle.  It  is  a  term  which  in- 
dicates simply  a  right  to  participate  in  the  profits  of  a  par- 
ticular joint  stock  undertaking.  Well,  then,  stock,  or  that 
which  is  called  "stock,"  the  thing  into  which  the  shares 
Lave  been  consolidated,  so  far  as  regards  the  interest  of  one 
person  in  that  stock,  is  the  right  to  participate  in  the  profits 
of  the  undertaking.  Both  sets  of  words,  "m^  railway 
stock,"  "my  railway  shares,"  mean,  etymolo^ically,  my 
156]  righttoshare.  Therefore,  if  you  are  construing  the  "will 
merely  upon  etymologictil  considerations,  the  words  of  the 
will  are  strictly  and  correctly  applicable  to  the  particular 
subject-matter  in  question' before  us.  But,  generally  speak- 
ing, it  is  unsatisfactory  to  deal  with  words  in  common  use 
by  etymological  considerations.  If,  then,  we  add  to  them 
the  common  usage  of  mankind,  I  am  satisfied  that  there  is 
not  a  man  who  has  got  an  interest  in  aay  railway  in  Eng- 
land, speaking  merely  according  to  the  vernacular  which  he 
is  accustomed  to  use,  who  would  ever  think  of  describing  a 
stockholder  in  a  railway  otherwise  than  as  a  shareholder,  or 
who  would  think  that  he  was  speaking  incorrectly  in  de- 
Ecribing  his  stock  as  a  share  in  that  railway,  or  a  meeting  of 
stockholders  as  a  meeting  of  shareholders, 

I  am  of  opinion,  therefore,  whatever  view  is  taken  of  the 
words  of  the  testator,  that  lie  must  be  considered  to  use  the 
word  "shares"  in  a  sense  including  all  that  which  gave  a  right 
to  share  in  the  profitBof  this  particular  railway.  Iquite  agree 
with  what  the  Lord  Chancellor  said  with  regard  to  the  cases 
of  l7i  Te  Oibson  {')  and  Trinder  v.  Trmder  ('),  and  also  as  to 
the  case  of  Oakes  v,  Oakes  (').  I  also  quite  agree  that  we 
cannot  arrive  at  the  conclusion  we  have  arrived  at  without 
distinctly  overruling  the  case  of  Oakes  v.  Oakes  ;  but  I  think 
we  are  clearly  bound,  sitting  as  a  Court  of  Appeal,  taking 
the  view  we  do  of  the  plain  meaning  of  the  words,  to  over- 
rule that  de&ision. 

Solicitors:  Messrs.  Collyer-Bristow,  Withers  &  MusseU ; 
Messrs.  Rogers,  JuU  <fe  Rogers. 

(I)  Law  Rep.,  2  Eq.,669.  (»)  Law  Rep..  1  Eq.,  695.  (')  »  Hsre,  666, 
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*In  re  Poole  Firebrick  and  Blue  Clay  Company.  [157 

HARTLEY'S  CASE. 


Company — Fcnd-up  Sharet — JR/egistraiion  of  Contract — CaneeUaHon  of  Sharet — Agree- 
ment with  Promoters — 'Mistake — Compardea  Act,  1867,  «.  25. 

Certain  shares  were  allotted  and  accepted  as  fiilly  paid-up  in  porsaance  of  a  con- 
tract with  a  trustee  for  the  company,  wliich,  through  inadvertence,  had  not  been 
registered  in  accordance  with  sect.  26  of  the  Companies  Act,  1867.  Upon  discovery 
of  the  omission  the  directors  cancelled  the  shares  and  removed  the  name  of  the  allot- 
tee from  the  register,  then  registered  the  contract,  and  subsequently  issued  fresh  shares 
to  the  allottee.    The  company  was  afterwards  wound  up : 

Heid^  that  the  directors  had  power  to  rectify  a  mistake  which  was  common  to  them 
and  the  allottee,  and  .that  the  transaction  could  not  be  disturbed: 

Beid,  also,  that  a  contract  with  a  trustee  for  a  company,  adopted  by  the  company, 
is  within  the  meaning  of  the  26th  section  of  the  Compames  Act,  1867. 

Order  of  the  Master  of  the  Rolls  affirmed. 

This  was  an  appeal  by  the  official  liquidator  of  the  Poole 
Firebrick  and  Blue  Clay  Company,  Limited,  from  an  order 
of  the  Master  of  the  Rolls  removing  the  name  of  Mr.  Hart- 
ley from  the  list  of  contributories  in  respect  of  200  can- 
celled shares ;  as  reported  ('). 

The  facts  of  the  case  are  stated  in  the  judgment  of  the 
Lord  Chancellor. 

Mr.  Fry^  Q.C.,  and  Mr.  Chester^  for  the  appellant,  con- 
tended that  the  directors  had  no  right  to  cancel  these  shares. 
This  was  not  a  case  of  rectifying  the  register,  as  in  In  re 
Droitwich  Salt  Company  (")  or  in  In  re  New  ZeaZand  Kap- 
anga  Oold  Mining  Company  (*). 

e'hey  referred  to  AdamsorCs  Casef^)."] 
r.  Cracknxill^  for  the  respondent,  was  not  called  upon. 

Lord  Cairns,  L.C:  The  facts  of  this  case,  so  far  as  they 
require  to  be  referred  to,  are  these : 

*There  was  an  agreement  made  with  the  owner  of  the  [158 
land  upon,  which  the  works  of  this  Company  were  to  be  car- 
ried on,  for  the  sale  of  *  the  land  to  certain  persons,  promo- 
ters of  the  then  projected  company,  and  part  of  the  price 
was  to  be  taken  in  the  shape  of  paid-up  snares  in  the  com- 
pany. After  the  company  was  formed,  but  before  that 
agreement  was  registered  in  the  way  pointed  out  by  the  act 
of  1867,  200  of  the  paid-up  shares  wlxich  had  been  stipu- 
lated for,  were,  at  the  request  of  the  vendor,  allotted  to  Mr. 
Hartley,  one  of  the  directors  of  the  company ;  that  is  to 

0)  Law  Rep.,  18  Eq.,  642.  (')  Law  Rep.,  18  Eq.,  17,  n. 

O  48  L.  J.  (Ch.),  581.  O  n>id.,  670. 
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say,  the  form  of  allotment  was  gone  through  and  the  certi- 
ficates were  made  out.  This  took  place  in  January^  1871, 
but  in  June  following  notice  was  taken  by  tl^  directors,  and 
apj)arently  by  the  vendor,  that  the  agreement  had  not  been 
registered  according  to  the  act.  The  agreement  was  then 
registered,  the  200  shares  were  cancelled  as  havinff  been  is- 
sued in  error,  and  200  new  shares  were  issued  to  Mr.  Hart- 
ley, together  with  forty  more,  about  which  no  question  as  to 
cancellation  is  raised. 

The  official  liquidator  contends  that  he  has  a  right  to  fix 
Mr.  Hartley  not  merely  with  the  240  shares,  but  also  with 
the  200  professed  to  be  cancelled. 

Now  this  is  not  a  case  in  which  Mr.  Hartley  is  coming 
here  either  before  or  after  the  winding-up,  and  is  asking  the 
court  to  remove  his  name  from  the  register  as  having  been 
placed  there  in  error.  If  such  an  application  had  been 
made  after  the  winding-up,  it  seems  to  me  that  the  applica- 
tion could  not  have  been  acceded  to  ;  if  made  before  the 
winding-up,  and  as  against  the  company,  he  would  have  to 
prove  his  case  strictly,  and  to  give  evidence  of  facts  wtich 
would  entitle  him  to  relief  on  the  ground  of  mistake.  But 
that  is  not  the  case  here.  The  directors  and  Mr.  Hartley, 
some  years  before  the  winding-up,  and  apparently  in  per- 
fect bona  fides  J  considered  the  question,  and  agreed  that  it 
was  not  the  intention  of  the  directors  to  give,  or  of  Mr. 
Hartley  to  take,  anything  except  paid-up  shares  which 
could  legally  be  allotted  as  such,  and  when  they  found  that 
they  had  made  a  mistake  they  agreed  that  the  shares  should 
be  cancelled. 

In  order  to  invalidate  such  a  transaction,  the  official  liqui- 
dator must  show  either  that  it  was  not  bona  fide^  or  that 
there  were  circumstances  which  give  him  a  right  to  undo 
159]  what  was  done.  But  *it  appears  to  me  to  have  been 
bona  fide^  and.  that  it  was  not  incompetent  to  the  directors 
to  cancel  the  shares  and  issue  new  shares. 

I  may  observe  that  no  harm  can  have  been  done  to  any 
one.  No  creditor  and  no  shareholder  can  have  been  de- 
ceived or  misled,  for  no  return  was  made  to  the  Registrar 
nntil  after  the  second  allotment  had  been  made. 

It  appears  to  me  that  the  official  liquidator  cannot  fix  Mr, 
Hartley  with  these  200  shares. 

It  is  hardly  necessary  to  advert  to  the  argument  that  the 
240  shares  ought  not  to  be  taken  as  paid-up  shares,  because 
tlie  agreement  for  the  sale  of  the  land  was  not  with  the 
company,  but  with  a  trustee  and  before  the  company  was 
formed.     The  act  of  Parliament  does  not  require  tne  agree- 
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ment  to  be  with  the  company,  and  such  agreements  are  very 
seldom  made  with  the  company  directly. 

This  motion  has  entirely  failed,  and  mnst  be  dismissed 
with  costs. 

Sib  G.  Mellish,  L.J.:  I  am  of  the  same  opinion.  There 
was  a  contract  under  which  Mr.  .Boden,  the  vendor,  was  to 
receive  £4,800  in  paid-up  shares ;  and  200  of  these  shares 
were  issued  at  his  request  to  Mr.  Hartley  as  paid-up  shares. 
At  the  time  all  parties  to  the  transaction  thought  them  paid- 
up  shares,  whereas  in  point  of  fact  they  were  not  paid  up. 
Tne  consequence  was  that  when  they  discovered  their  mis- 
take they  perceived  that  Mr.  Boden  had  not,  in  fact,  been 
paid  by  those  200  shares.  It  was  for  the  common  benefit  of 
all  parties  that  the  mistake  should  be  *  rectified,  whether  it 
was  a  mistake  of  law  made  in  ignorance  of  the  require- 
ments of  the  act,  or  a  mistake  of  lact  as  to  the  agreement 
being  registered ;  and  it  was  competent  to.  them  to  rectify 
the  mistake  ad  the  transaction  was  incomplete  and  Mr.  Bo- 
den was  unpaid.  This  they  did  by  cancelling  the  shares 
issued  in  mistake  and  by  issuing  new  shares,  and  such  a 
proceeding  was  perfectly  valid. 

This  appeal  must  be  dismissed  with  costs. 

Solicitors :  Mr.  H.  Wickens;  Messrs.  Miller  &  Miller. 


[Law  Reports,  10  Chancery  Appeals,  160.] 
L.JJ.,  Nov.  21,  24,  1874. 

*/7i  re  DixoN.    Ex  parte  Gobdon.  [160 

lAqiddoHon — DAt — Proof  hy  Execuion  of  deeeated  Partner, 

Bv  a  deed  of  partnership  it  was  provided  that  in  case  of  the  death  of  any  one 
of  the  partners,  nis  share  in  the  capital  of  the  partnership  should  be  taken  by  the 
survivors  at  its  value  in  the  books ;  and  that  the  amount  due  to  the  executors  of  the 
deceased  partner  should  be  paid  by  instalments.  One  of  the  partners  died,  and  his 
executors  allowed  his  share  in  the  capital  to  remain  with  the  surviving  partners  at  in- 
terest Six  years  afterwards  the  surviving  partners  filed  a  liquidation  petition,  there 
being  still  in  existence  debts  of  the  partnership  incurred  during  the  hfetime  of  the 
deceased  partner : 

Held  (reversing  the  decision  of  Bacon,  C.  J.),  that  the  executors  could  not  prove  in 
the  Mquidation  for  the  amount  due  to  them  from  the  partnership. 

• 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge 
in  Bankruptcy. 

Peter  Dixon,  Peter  James  Dixon,  Eobert.  Stordy  Dixon, 
John  Dixon  and  Joseph  Forster,  carried  on  business  in  part- 
nership as  cotton-spinners  at  Carlisle  and  Manchester,  under 
the  provisions  of  a  deed  dated  the  13th  of  April,  1858. 
11  Eng.  Eep.  65 
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The  capital  was  considered  as  divided  into  sixty-four 
shares,  oi  which  Peter  Dixon  was  entitled  to  twenty  shares. 
By  the  deed  of  partnership  it  was  provided  that  the  part- 
nership was  to  continue  until  dissolved  by  mutual  consent, 
notwitnstandinff  the  previous  death  of  any  one  or  more  of 
the  partners.  That  any  partner  mi^ht  retire  at  any  time  on 
giving  twelve  months'  notice  in  writing  to  the  others.  That 
in  case  any  partner  should  retire,  or  should  die  without  hav- 
ing made  a  valid  bequisst  of  his  shares  under  the  provisions 
for  that  purpose  thereinafter  contained,  the  shares  of  such 
retiring  or  deceased  partner  should  be  taken  by  the  con- 
tinuing or  surviving  partners  at  their  value  according  to  the 
stock-taking  of  the  1st  of  July  immediately  preceding  such 
retirement  or  death.  That  the  amount  found  due  to  the  re- 
tiring or  deceased  partner  should  be  paid  by  the  continuing 
or  surviving  partners  to  the  retiring  partner,  or  to  the  ex- 
ecutors or  administrators  of  the  deceased  partner,  by  four- 
teen equal  instalments,  with  interest  until  payment,  and 
161]  ^at  the  punctual  payment  of  such  *instalments  and 
interest  Should  be  secured  by  the  joint  and  several  bond  of 
the  continuing  or  surviving  partners. 

Peter  Dixon  died  on  the  28th  of  April,  1866.  By  his  will 
he  empowered  his  executors  to  permit  his  share  of  the  capi- 
'tal  of  the  business  to  remain  in  the  hands  of  his  partners  at 
interest,  and  in  pursuance  of  this  power  his  executors  al- 
lowed his  share  to  remain  in  the  business.  No  bond  was 
given  by  the  continuing  partners. 

On  the  Ist  of  July,  1868,  R.  S.  Dixon  retired  from  the  firm. 

In  the  year  1870  two  suits  were  instituted  in  the  Court  of 
Chancery  for  the  administration  of  Peter  Dixon's  estate,  one 
by  the  executors,  the  other  by  a  creditor. 

On  the  11th  of  July,  1872,  reter  James  Dixon,  John  Dixon, 
and  Joseph  Forster,  the  three  continuing  partners,  filed  a 
liquidation  petition.  The  executors  of  Peter  Dixon  claimed 
to  prove  in  the  liquidation  for  the  value  of  his  share  in  the 
business  and  interest  thereon,  and  the  proof  was  admitted 
for  the  sum  of  £36,094  75.  8^. 

The  judge  of  the  Carlisle  County  Court  ordered  the  proof 
to  be  expunged,  on  the  ground  that  there  were  still  unpaid 
some  debts  which  were  contracted  by  the  firm  when  Peter 
Dixon  was  a  member  of  it. 

The  Chief  Judge  in  Bankruptcy  held,  that  the  executors 
were  entitled  to  prove  (*). 

(')  July  27,  1874.  Sir  James  Bacon,  Court  Judge  must  be  discharged.  There 
C.  J.:  I  think  the  case  is  reasonably  is  no  doubt  about  the  general  rule  ia 
clear,  and  that  the  order  of  the  County    bankruptcy,  that  a  man  cannot  be  per- 


•  I 
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*The  trustee  appealed.  [162 

Mr.  De  Oex,  Q.C.,  and  Mr.  Davey^  for  the  appellant:    A 

man  cannot  prove  in  competion  with  his  own  creditors: 

mitted  to  prove  in  competition  with  his  to  any  joint  debts  ;  the  relation  of 
own  creditors ;  bat  sach  is  not  the  debtor  and  creditor  has  continued  to 
present  case.  This  is  a  case  in  which,  exist  between  the  executors  and  the 
bj  the  contract  contained  in  the  part-  continuing  partners  irrespective  of  any 
nership  deed,  when  a  partner  dies  his  joint  debts.  Ex  pcurte  Carter  (2  Qfy. 
right,  or  the  right  of  any  one  in  his  &  J.,  283)  was  relied  upon,  but  that 
place,  to  the  actual  possession  of  the  was  a  case  in  which  a  man  lent  to  his 
partnership  property  ceases.  The  ex-  partners  bn  their  own  personal  security 
ecutoTs  cannot  take  the  share  of  the  certain  moneys  and  took  bonds  frdm 
deceased  partner,  but  they  are  bound  them  as  security.  The  joint  estate  re- 
to  sell  it  to  the  contini^ing  partners  at  mained  the  same,  and  the  partners  had 
the  price  and  on  the  terms  indicated,  separate  estate.  The  lender  died  in 
The  valuation  fixing  the  price  was  1817,  but  the  partnership  went  on,  the 
made  many  years  ago,  so  that  there  is  business  being  continued  down  to  1819, 
no  longer  any  joint  estate  in  which  the  when  it  became  bankrupt.  Dovni  to 
creditors  are  interested,  or  in  which  the  year  1819  the  debts  were  partner- 
the  executors  could  be  interested-  as  ship  debts,  for  which  the  dead  man's 
continuing  partners.  The  original  estate  was  liable,  and  it  was  so  held, 
partner  was  dead,  and  there  remained  and  also  that  a  proftf  could  not  be  ad- 
nothing  but  a  separate  joint  estate,  if  I  mitted  with  respect  to  the  separate 
may  so  call  it,  which  has  been  bought  bonds  in  competition  with  the  joint 
and  partially  paid  for  by  the  continu-  creditors.  As  to  ^a;  parte  Westcott,  I 
ing  partners  ;  and  the  only  thing  which  cannot  distinguish  that  case  from  this, 
existed  was  a  debt  due  from  ihe  con-  A  devastavit  no  doubt  there  was,  but 
tinning  partners  to  the  executors,  just  the  only  person  to  whom  the  debt  was 
as  in  JSx  parts  Westcott  (Law  Kep. ,  9  due  was  the  receiver  appointed  by  the 
Ch.,  626).  Although  it  was  there  Court  of  Chancery  in  the  suit  to  admin- 
called  a  devojitamt,  it  was  a  debt  as  be-  ister  the  deceased  partner's  separate  es- 
teen  the  continuing  partner  and  the  ex-  tate.  It  was  a  debt,  and  nothing  but 
ecutor  of  the  deceased  partner — a  debt  a  debt,  and  there  were  outstanding 
which  the  continuing  partner  was  per-  joint  debts  due  from  the  firm.  I  can- 
fectly  competent  to  contract,  juist  as  not  find  the  slightest  distinction  be- 
much  as  if  it  had  been  a  debt  arising  tween  that  case  and  the  present.  As  to 
upon  a  bill  of  exchange  or  out  of  the  Ex  parte  Edmonds,  (4  D.  F.  &.  J.,  488), 
simplest  transaction.  The  executors  although  it  was  said  that  it  must  be 
in  the  present  case  are  not  liable  to  assumed  that  in  that  case  there  were 
any  joint  creditors,  but  are  holders  of  a  no  joint  debts  existing,  yet,  with  all 
right  which  comes  to  them  under  the  respect  1  cannot  adopt  that  suggestion, 
partnership  deed,  and  are  Entitled  by  for  1  find  the  attention  of  the  court  was 
virtue  of  that  deed  to  prove.  There  is  there  directed  to  an  entirely  different 
no  debt  on  the  part  of  the  original  part-  question.  If,  in  the  present  case,  there 
ner,  for  he  is  dead  and  gone,  and  the  had  been  joint  estate  to  administer, 
payment  made  is  by  virtue  of  a  contract  that  would  have  made  some  difference, 
which  had  its  beginning  in  his  lifetime,  but  it  is  unnecessary  for  me  to  say 
but  which  was  ratified  and  confirmed  what.  Since  1866,  when  Peter  Dixon 
after  his  death  by  the  continuing  part-  died,  there  has  existed  no  joint  estate 
ners.  At  the  moment  of  his  death  in  which  his  representatives  had  a  par- 
there  could  be  no  question  as  to  the  tide  of  interest.  The  liquidating  firm 
rights  of  the  continuing  partners,  or  had  bought  \^&  interest,  and  in  a  sense 
that  it  was  in  their  power  to  file  a  bill  had  paid  for  that  which  they  bought, 
to  enforce  the  original  contract,  but  and  it  was  no  longer  the  capital  of  Pe- 
Buch  a  proceeding  did  not  become  nee-  ter  Dixon.  The  amount  of  his  share 
essary.  The  contract  has  existed  be-  had  been  ascertained  from  the  preced- 
tween  the  executors  and  the  continuing  ing  stock-taking,  and  it  became  a  sim- 
partners  ever  since  without  reference  pie  debt  contracted  by  means  of  a  pur- 
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163]  *-Sr  parte  Carter  C).  In  Ex  parte  Westcott^)  the  part- 
ner did  not  do  so.  Exj^arte  ColUnge  (*)  is  a  clear  authority, 
and  shows  that  even  if  it  is  for  the  benefit  of  thejoint  cred- 
itors the  claim  cannot  be  admitted.  In  Ex  parte  Jmmonds  (*) 
all  the  joint  debts  had  been  paid. 

Mr.  Marten^  Q.C.,  and  Mr.  GoU^  for  the  executors  of  Peter 
Dixon :  On  the  death  of  one  partner  his  executors  became 
merely  creditors.  In  Ex  parte  Carter  the  executors,  in 
fact,  remained  partners.  In  re  Orazebrook^)  is  a  clear  au- 
thority in  our  favor.  Ex  parte  Edmonds  ;  Lodge  v.  Prich- 
ard  Q.  If  the  contention  on  the  other  side  was  correct,  no 
one  could  ever  retire  from  a  partnership  until  he  was  actu- 
ally paid  in  cash.  Ex  parte  ColUnge  and  Ex  parte  Top- 
ping Q  do  not  apply.  Ex  parte  Bass  (")  arose  out  of 
litigation  between  tne  partners :  In  re  Simpson  (•). 
164]  *The  true  rule  is,  that  a  living  man  shall  not  prove 
against  his  partners ;  but  the  case  is  quite  different  whep  he 
is  dead,  and  ni^executors  are  converted  into  creditors  merely. 
Ex  parte  Carter  (')  is  the  only  exception.  Our  dividend 
would  be  about  £9,000,  and  the  only  entect  of  preventing  us 
from  proving  will  be  to  hand  over  a  large  portion  of  that  to 
the  preseni  creditors  of  the  firm  whose  debts  were  not  in- 

chase.      The  continuing  partners  had  On  the    ground  that  there  is  no  ioint 
made  the  purchase,  and  no  joint  estate  estate,    and    that    there    is    nothing 
whatever    remained.      The    Court    of  but  a  plain  and  distinct  contract  re- 
Chanceiy  has  made  a  decree  for  the  suiting  in  a  debt — a  contract  plainer 
administration  of  Peter  Dixon's  estate,  than  that  which  existed  in  Ex  parte 
and  this  proof  was  then  made  on  behalf  Edmqpd9 — I  am  of  opinion  that  the 
oT  that  estate,  which  is  distinguishable  proof  must  be  admitted.     I  am  of  opin- 
under  the  decree  of  the  Court  of  Chan-  ion  that  this  case  is  not  affected  in  the 
eery  among  all  his  creditors,  including  slightest  degree   by  the   authority  of 
those  of  the  partnership.     I  am  satis-  Ex  pa/rte  Carter,  or  any  of  those  cases 
iied  that  no  wrong  can  be  done  by  that  which  have  been  so  often  referred  to  as 
decree,   and    that  in  this    liquidation  showing  that  a  proof  cannot  be  made 
there  is  a  right  on  the  part  of  his  exec-  by  a  partner  against  the-  estate  of  his 
utors  to  prove  and  to  receive  dividends,  copartner  while  any  of  the  joint  debts 
No  creditor  who  is  interested  under  remain  unpaid.     In  my  opinion  it  is 
the  liquidation  as  a  joint  creditor  of  clear  that  the  executors  are  entitled  to 
the  old  firm  can  be  debarred  from  a  retain  their  proof  for  £86,094,  and  that 
participation  in  the  benefit  of  the  proof  the  order  expunging  the  proof  must  be 
which    is    made  6n   behalf   of    Peter  discharged. 
Dixon's  estate.     He  will  have  the  ben- 
efit of  any  dividends  from  Peter  Dixon's  (^  2  61y.  A  J.,  283 
estate.  I  mention  that  only  because  I  am  (^)  Law  Rep.,  9  Ch.,  626.                       " 
satisfied  that  full  justice  will  be  done.  (")  4  D.  J.  de  S.,  633. 
The  ground,  however,  upon  which  I  (*)  4  D.  F.  A  J.,  488. 
decide  this  case  is  this — that  there  is  a  ('')  2  Dea.  <fe  Ch,  186. 
debt  due  to  the  executors  wholly  sepa-  (*)  1  D.  J.  <b  S.,  610. 
rate  and  distinct  from  any  liability  with  C)  4  D.  J.  <fc  S.,  551. 
respect  to  the  joint  estate,  and  which  (*)  86  L.  J.  (Bkcy.),  89. 
must  therefore  be  absolved  from  all  li-  (•)  Law  Rep.,  9  Ch.,  672. 
ability  with  respect  to  the  joint,  debta 
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curred  before  the  death  of  Peter  Dixon.  The  creditors  can 
always  come  in  upon  the  sepalrate  estate  of  Peter  Dixon. 

Mr.  De  Oex^  in  reply,  saia  that  in  Ex  parte  ChrazebrooJc  (*) 
there  was  a  novation,  and  there  were  other  grounds  for  that 
decision. 

Sir  W.  M.  James,  L.  J. :  I  am  of  opinion,  with  all  deference 
to  the  judgment  of  the  Chief  Judge,  that  this  case  is  coiji- 
pletely  governed  by  authority  to  which  there  is  nothing  ^er 
contra — I  should  say  by  preponderant  authovity,  if  that  case 
of  Ex  parte  Orazehrook  was  an  authority  the  other  way ;  but 
I  think  that  Mr.  De  Grex  has  clearly  "distinguished  that  case 
from  the  case  before  us. 

Now,  what  Lord  Westbury  decided  in  Ex  parte  Collinge  (") 
is,  that  a  partner  going  oxit  bona  fide  (for  there  was  no  ques- 
tion of  want  of  bona  fides  in  that  case),  and  selling  the  whole 
of  his  share  to  his  other  partners  for  a  sum  of  money,  mak- 
ing it  a  liquidated  debt  from  his  former  partners  to  himself, 
could  not  claim  in  respect  of  that  debt  against  the  separate 
estates*  of  the  continuing  partners  so  long  as  there  were  joint 
debts  unpaid.  This  decision  was  based  upon  the  broad  prin- 
ciple, that  as  the  man  was  himself  still  liable  to  pay  the 
debts,  he  could  not  prove  against  the  estate  against  which 
his  own  creditors  were  proving,  that  is,  he  could  not  prove 
in  competition  with  his  own  creditors ;  and  this  is  the  rule 
that  has  been  laid  down  in  those  very  words  as  part  of  the 
established  doctrine  of  this  court  in  matters  of  bankruptcy. 
Let  us  take  another  step.  If  the  partner  in  that  case  had 
died  after  he  had.  made  this  arrangement,  and  instead  of 
making  an  assignment  to  trustees  for  the  benefit  of  his  cred- 
itors, had  made  a  will  and  ^appointed  executors,  is  it  [165 
possible  to  suggest  that  the  executors,  who  stand  in  his  place 
exactly  as  if  he  were  a  living  man,  could  have  proved  merely 
by  the  accident  of  his  deatn,  and  though  the  man  himself 
could  not  have  proved  ? 

Then  can  it  make  any  difference  in  point  of  principle  that 
the  debt  arose  in  the  lifetime  of  the  man  and  was  not  at  his 
death  converted  into  an  actual  debt  through  a  contract 
m^de  in  his  lifetime,  by  which  he,  through  his  legal  per- 
sonal representatives,  is  the  creditor  of  his  partners  %  And 
that  is  the  case  here.  The  partner  by  the  deed  of  partner- 
ship made  a  contract,  under  which,  at  his  death,  his  estate 
becomes  the  creditor  of  the  surviving  partners,  they  taking 
the  assets ;  but  his  estate  is  still  as  much  liable  in  equity  to 
the  debts  of  the  partnership  as  if  he  had  survived,  or  as  if 
he  had  simply  gone  out  by  a  voluntary  arrangement  be- 

(»)  2  Dea.  <fe  Ch.,  186.  («)  4,D.  J.  A  S.,  688. 
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tween  himself  arfd  his  partners.  In  that  case  he  could  not 
have  claimed,  and  it  appears  to  me  that,  on  principle,  it 
would  be  impossible  to  distinguish  that  case  from  this.  The 
executors  represent  him.  To  the  extent  of  his  assets  they 
are  liable  to  the  creditors  in  exactly  the  same  way  as  he 
would  have  been.  His  estate  is  still  liable,  and  his  estate  is 
the  thing  which,  is  seeking  to  claim  in  competition  with  his 
own  creditors. 

That  would  be  so  upon  principle,  but  it  seems  to  me  en- 
tirely governed  by  the  authority  of  Ex  parte  Carter  {^\ 
which  IS  a  very  high  authority,  and  has  never  been,  I  be- 
lieve, questioned  in  this  court.  That  was  precisely  a  case  of 
executors  of  a  partner  who  was  dead,  and  it  was  put  upon 
exactly  the  same  footing.  It  was  there  said  that  they  could 
not  claim  because  there  were  still  debts  due  from  the  estate, 
and  that  the  executors  could  not  claim  in  competition  with 
their  pwn  creditors.  It  has  been  endeavored  to  be  shown 
that  there  were  a  number  of  peculiarities  in  that  case — that 
the  estate  had  not  been  wound  up,  and.  that  trading  had 
been  going  on — but  really  those  circumstances  had  nothing 
to  do  with  the  ratio  decidendi  of  the  case.  The  mere  fact 
that  accounts  had  not  been  taken  to  ascertain  the  amount 
of  the  debt  did  not  alt^r  the  character  of  the  relation  be- 
tween the  executors  and  the  creditors,  and  that  was  not  a 
matter  with  which  the  creditors  had  anything  to  do.  It  was 
166]  simply  this :  The  amount  of  the  debt  was  capable  *of 
being  ascertained  though  it  was  not  ascertained,  and  the 
sole  ground  on  which  it  was  held  that  the  executors  could 
not  prove  was,  that  the^  could  not  prove  in  competition 
with  persons  who  had  a  right  to  make  them  pay. 

That  being  the  principle  adopted  in  Ex  parte  Carter  H, 
and  acted  upon  in  a  very  strong  case.  Ex  parte  Bass  ("), 
and  recognized  again  in  the  clearest  terms  by  Ex  parte  Cot- 
linge  ('),  we  should  be  unsettling  the  law  of  this  court  if  we 
were  to  affirm  the  judgment  of  the  chief  judge  in  this  case. 
The  Chief  Judge  seems  to  have  been  of  opinion  that  we  had 
given  a  decision  in  the  case  of  Ex  parte  Westcott  Q,  which 
m  some  way  conflicts  with  the  authorities  to  whicn  I  have 
referred,  iout  in  that  case  we  were  simplydealing  with  a 
plain  case  of  a  claim  by  a  cestui  que  trust'  against  a  trustee 
who  had  committed  a  breach  of  trust.  That  was  a  case 
which  did  not  appear  to  be  within  the  words  or  spirit  of  the 
rule.  The  eestuis  que  trust  said,  "  You  have  taken  our 
money  and  spent  it,  and  we  call  upon  you  to  pay  it."    We 

(>)  2  Gly.  A  J.,  283.  (')  4  D.  J.  A  S.,  538. 

(«)  86  L.  J.  (Bkcy .X  B9.  (<)  Law  Rep.,  9  Ch.,  626. 
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merely  held  that  they  were  entitled  so  to  call  upon  the  trus- 
tee, and  that  was  the  simple  ground  of  that  decision.  It  did 
not  appear  to  me  that  that  case  could,  by  any  refined  ar- 
gument, be  brought  within  the  principle  of  Ex  parte  Car- 
ter^ and  we  never  intended  to  interfere  with  the  rule  which 
was  there  laid  down.  I  am  of  opinion,  therefore,  that  this 
appeal  ought  to  succeed. 

Sir  G.  Hellish,  L.J.:  I  am  of  the  same  opinion.  The 
rule  as  laid  down  by  Lord  Eldon  in  Ex  parte  Sillitoe  (')  is, 
"That  a  partner  in  a  firm  against  which  a  commission  of 
bankruptcy  issues,  shall  not  prove  in  competition  with  the 
creditors  of  the  firm,  who  are  m  fact  his  own  creditors,  shall 
not  take  part  of  the  fund  to  the  prejudice  of  those  who  are 
not  only  creditors  of  the  partnersnip  but  of  himself." 

The  question  is,  whether  that  rule  applies  to  this  case.  In 
substance  there  are  two  reasons  alleged  why  it  should  not 
apply.  First,  it  is  said  that  the  testator's  share  of  the  as- 
sets was,  in  *compliance  with  the  partnership  deed,  [167 
turned  into  a  debt.  But  the  rule  as  laid  down  is  not  that  a 
partner  shall  not  prove  in  respect  of  an  unsettled  balance  of 
a  .part&ership  account  against  his  copartner  who  has  be- 
come bankrupt,  but  the  rule  is  that  a  partner  in  a  firm  shall 
not  prove  at  all  in  competition  with  creditors  of  the  firm 
who  are  in  fact  his  own  creditors.  And  that  appears  to  me 
to  be  directly  acted  upon  by  Lord  Westbury  in  Ex  parte 
Collinge  ('),  where,  as  in  this  case,  the  right  of  the  partner  to 
a  share  in  the  assets  had  been  turned  into  a  debt.  Therefore 
I  am  clearly  of  opinion  that  the  circumstance  of  its  being 
turned  into  a  debt,  and  of  his  having  no  longer  a  right  to  a 
share  in  the  partnership  assets,  makes  no  difference. 

Then  iti  is  said  that  tlie  circumstance  of  the  partner  being 
dead,  and  this  being  a  proof  by  the  executor,  makes  a  dif- 
ference. In  my  opinion  that  cannot  make  any  difference. 
That  question  is  wnat,  as  I  understand,  is  directly  decided 
in  Ex  parte  Carter^  and  it  would  be  rather  extraordinary  if 
it  did  make  a  difference,  for  if  you  suppose  a  case  where  a 
partner  has  gone  out  of  a  firm  and  sold  his  share  in  the  as- 
sets to  the  remaining  partners  and  turned  it  into  a  debt — if 
it  is  admitted,  accordmg  to  the  report  of  the  case  before 
Lord  Westbuiy,  that  he  cannot  prove — it  would  be  a  very^ 
extraordinary  thing  that  if  he  happened  to  die  before  or  al- 
ter the  partner  was  made  bankrupt,  his  executors  could  do 
what  he  could  not  do  himself,  and  that  although  he  him- 
self could  not  do  until  the  partnership  debts  were  paid 
in  full,  yet  that  his  executors  could.     Lord  Eldon  says  in 

(»)  Gly.  4  J.,  874,  882.  (•)  4  D.  J.  A  S.  588. 
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Ex  parte  Carter  ('\  ''The  bankruptcy  having  occurred,  the 
q^uestion  arises,  whether  the  executors  of  Godwin  have  a 
right  to  prove  that  which,  as  between  the  remaining  part- 
ners and  Godwin's  estate,  is  clearly  a  debt."  That  is  how 
Lord  Eldon  treated  it,  and  he  clearly  thought  there  was  a 
debt  due  from  the  partners  to  Godwin' s  estate.  In  addition 
it  was  said  that  a  large  sum  was  due  on  bonds  to  Godwin's 
estate,  although,  as  far  as  .appears,  the  account  itself  had 
never  been  taken.  He  then  says,  "And  the  answer  is  that 
the  estate  which  they  represent  is  itself  debtor  to  the  joint 
creditors  who  have  proved  under  the  commission,  and  that 
168]  the  executors  therefore  *cannot  prove  in  competition 
■with  them — with  those  who  are  in  fact  tneir  own  creditors." 
What  is  sought  to  be  done  in  this  case  ?  It  is  admitted 
that  there  are  joint  debts  still  remaining  to  which  the  estate 
of  Dixon  is  liable  in  point  of  law.  Therefore  he  is  seeking 
to  prove  in  competition  with  his  own  creditors ;  and  the  fact 
that  there  are  no  joint  assets  of  the  original  firm  makes  it 
still  more  clear  that  he  is  so  proving,  because  the  question 
does  not  arise  which  sometimes  has  arisen  where  there  was 
only  a  right  to  prove  against  the  separate  estate,  whether, 
if  that  separate  estate-was  so  insolvent  that  it  was  impossible 
there  should  be  a  surplus,  you  could  say  that  he  did  not 

Erove  in  competition  with  tne  joint  creditors.  Here,  there 
eing  no  joint  estate  of  the  original  firm,  the  proof,  as  it  ap- 
pears to  me,  must  be  against  the  separate  estate,  and  there- 
fore, the  executors,. if  they  prove  at  all,  are  proving  directly 
in  competition  with  their  own  creditors ;  that  is  to  say,  with 
creditors  to  whom  in  equity  they  as  the  executors  are  liable. 
In  my  opinion,  according  to  the  authorities,  it  is  impos- 
sible to  say  that  this  proof  can  be  admitted.  .         • 

Solicitors  for  the  executors:  Messrs.  Pattison^  Wigg  & 
Co.^  agents  for  Messrs.  Andrews j  Barrett,  &  Andrews,  Wey- 
mouth. 

Solicitors  for  the  trustee :  Messrs.  James,  Curtis  &  Jaraes^ 
agents  for  Messrs.  Nanson  &  ClutterbucJc,  Carlisle. 

(»)  2  Gly.  A  J.  238,  289. 

See  2  Eng.  Rep.,  141 ;  4  Eng.  Rep.,  718,  927;  8Eng.  Rep.,  893;  10  Eng.  Rep.,—  ; 
Vyse  V.  Foster,  ante,  p.  1. 


EQUITY  CASES 

(mCLUDIND  BANKRUPTCY  CASES) 

BEFO&B 

THE   MASTER    OF    THE   ROLLS, 

THB 

VIC  E-C  HANCELLORS, 

AND  THX 

CHIEF    JUDGE    IN'  BANKRUPTCY. 


[Law  Reports,  18  Equity  Cases^  544.] 
M.R.,  Aug.  5,  1874. 

*Aynslet  V.  Glover.  [544 

[1874    A.    81.] 
AneinU  ZAghU — Alteration  o/JSasemeni — User  o/Btaldinff — Bditf  m  .Equity. 

Where  the  owner  of  a  building  having  ancient  lights  enlarges  or  adds  to  the  num- 
ber of  windows,  he  does  not  therebv  preclude  himself  from  obtaining  an  injunction 
to  restrain  an  obstruction  of  the  ancient  lights. 

He<Uh  V.  BuehnaU  (*)  is  overruled  by  Staight  v.  Bum  (•). 

In  considering  the  amount  of  injury  caused  to  a  plaintiff  by  the  obstruction  of 
ancient  lights  the  court  will  have  regard,  not  merely  to  the  present,  but  also  to  the 
possible  future  use  of  the  prcfperty. 

Jackfon  v.  Duke  of  NeweatUe  (*)  is  overruled  by  Yates  v.  Jack  {*). 

The  circumstances  under  which  a  court  of  equity  will  give  relief  against  obstruc- 
tion of  ancient  lights  by  way  of  injunction,  or  by  way  of  damages,  and  under  which 
it  will  grant  an  interlocutory  injunction,  considered. 

This  was  a  motion  to  restrain  the  defendant  from  obstruct- 
ing certain  lights  in  a  building  forming  part  of  the  Heath- 
cote  Arms  inn,  *at  Longton,  in  Staffordshire,  of  which  [545 
the  plaintiffs  were  respectively  owner  and  lessee. 

The  inn  is  situate  on  the  east  side  of  Market  Street,  in 
Longton ;  and  at  the  back  of  it  is  a  building  which  contains 
the  windows  in  question,  and  is  approached  by  and  fronts  to 

(>)  Law  Rep.,  8  Eq.,  1.  (»)  8  D.  J.  A  S.,  276. 
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the  soath  and  abuts  on  a  narrow  path  three  feet  wide.  The 
fjont  of  the  said  building  is  a  continuation  of  the  south  wall 
of  the  inn.  The  said  buUding  is  used  in  connection  with  and 
forms  part  of  the  inn. 

The  windows,  the  obstruction  of  which  was  complained  of, 
were,  iirst,  file  window  of  a  room  on  the  first  floor  of  the 
said  building,  described  in  the  plan  as  the  "smoke  room," 
and  said  to  Be  used  as  a  smoking-room  in  connection  with 
the  inn :  and  secondly,  two  windows  of  a  room  on  the 
ground  floor,  used  as  a  cellar.  The  sill  of  the  first-mentioned 
window  was  at  the  height  of  eleven  feet  from  the  ground, 
the  sills  of  the  two  last-mentioned  at  the  height  of  three  feet. 

The  land  on  the  south  side  of  the  path  belonged  to  the  de- 
fendant, and  until  recentlv,  had  no  buildings  on  it,  with  the 
exception  of  a  low  wooden  shed,  which  did  not  interfere 
with  the  access  of  light  to  the  windows.  The  defendant  now 
proposed  and  had  commenced  to  erect  a  building  thirty-six 
feet  high  on  this  piece  of  land,  and  the  present  suit  was  in- 
Btituted  for  the  purpose  of  restraining  the  defendant  from 
erecting  any  building  so  as  to  obstruct  the  plaintiffs'  ancient 
"  lights. 

It  was  a  matter  in  dispute  between  the  parties,  whether 
the  windows  were  ancient  lights.  The  court  was  of  opinion 
that  for  tlie  .purposes  of  the  motion  it  was  established  that 
they  were  in  part  ancient,  but  had  been  materially  enlarged 
within  a  recent  period. 

Mr.  Southgate,  Q.C.,  and  Mr.  Keary,  for  the  plaintiffs, 
were  stopped. 

Mr.  MoxburgTi,  Q.C.,  and  Mr,  Crac&nall,  for  the  defen- 
dant :  Epen  if  the  plaintiffs'  lights  be  ancient.,  which  we 
deny,  the  plaintiffs  have  debarred  themselves  from  obtaining 
an  injunction  by  enlarging  the  windows :  Heaih  v.  Buck- 
naU  ('). 

No  injury  sufficient  to  entitle  the  plaintiffs  to  an  injunc- 
546]  tion  is  "proved.  The  windows  in  question  are  those  of 
a  smoking-room  and  a  cellar.  The  present  user  of  these 
rooms  will  not  be  interfered  with  by  our  building,  and  the 
court  cannot  consider  any  future  user :  Jackson  v.  Duke  of 
Newcastle  (')■  The  court  will  only  give  relief  at  the  hearing 
in  the  shape  of  damages,  and  the  ends  of  justice  will  be  satis- 
fied by  our  now  giving  an  undertaking  to  pull  down  our 
building  if  the  court  sliall  so  dii-ect,  at  tne  hearing, 

Sib  G.  Jessel,  M.R.:  Mr.  Southgate,  I  will  not  trouble 
you  f  urtlier  upon  the  present  occasion,  whatever  may  happen 
at  the  hearing. 

(')  Law  Bep.,  B  Eq.,  1.  O  8  !>-  J-  *  8-  !"■ 
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It  is  very  greatly  to  be  lamented  that  the  views  of  the 
various  branches  oi  the  Court  of  Equity  have  differed  so  im- 
mensely upon  this  question  of  ancient  lights.  I  wish  to 
state  my  own  views  clearly,  so  that  if  they  are  wrong  they 
can  be  corrected  elsewhere,  and  if  they  are  right  they  may 
serve  as  a  guide  for  the  future. 

Now,  first  of  all,  this  case  is  a  simple  one  as  regards  the 
facts.  The  defendant  is  about  to  build  opposite  some  win- 
dows of  the  plaintiffs — ^which  for  this  purpose  and  at  this 
moment,  I  will  assume  are  ancient  lights — sl  wall,  at  a  dis- 
tance of  three  feet,  which  will  be  thirty-six  feet  high ;  the 
sill  of  the  most  important  of  the  windows  in  question  being 
eleven  feet  above  tne  ground.  Of  course  it  is  obvious,  and 
it  has  not  been  denied  by  counsel  for  the  defendant,  that 
such  a  wall  as  that  must  seriously  and  materially  impede 
the  access  of  light  to  these  windows ;  so  that  upon  that 
point  we  are  fortunately,  in  this  case,  not  subject  to  any 
conflict  of  evidence  or  to  any  dispute  whatever.  It  is,  how- 
ever, contended,  on  behalf  oi  the  defendant,  that  the  title  of 
the  plaintiffs  to  these  alleged  ancient  windows  is  not  clearly 
proved.     I  think,  however,  it  is  sufficiently  proved  for  the 

Eurpose  of  an  interlocutory  injunction ;  that  is,  I  db  not 
old  it  to  be  so  conclusively  proved  as  that  the  defendant 
may  not  be  able  to  disprove  it  hereafter;  but  upon  the 
present,  evidence  it  is  proved  to  my  mind,-  and,  if  no  further 
evidence  is  adduced  at  the  hearing  I  shall  hold  it  proved  at 
the  hearing  that  the  plaintiffs  have  ancient  lights,  but  altered, 
no  doubt,  as  regards  the  material  lights,  in  a  very  substan- 
tial manner. 

The  first  question  I  have  to  decide  is,  whether  by  reason 
of  *this  alteration,  the  plaintiffs  are  deprived  of  their  [547 
right  to  an  injunction. 

Now,  if  the  case  of  Heath  v.  Bucknall  (*)  was  well  decided, 
and  there  were  no  other  case  upon  the  subject,  I  should  have 
great  difficulty  in  holding  that  the  plaintiffs  are  not  so  de- 
prived. The  principle  of  that  case  I  understand  to  be  this : 
that  where  the  plaintiff  has  altered  his  ancient  lights  mate- 
rially and  in  such  a  manner  that  the  defendant  cannot 
obstruct  the  additional  or  new  lights  without,  to  some  ex- 
tent, obstructing  the  ancient  lights,  so  that  by  reason  of  the 
altemtion  the  plaintiff  must  in  time  gain  a  right  to  the  new 
or  additional  lights,  similar  to  that  which  he  enjoyed  as 
regards  the  ancient  lights,  then  a  court  of  equity  will  not 
interfere  at  the  instance  of  .the  plaintiff  to  grant  an  injunc- 
tion, which  would  in  effect  preserve  not  only  the  ancient 

(')  Law  Rep.,  8  Eq.,  1. 
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lights  but  enable  him  to  acquire  a  title  to  the  new  Ughts. 
But  Heath  v.  Bucknall  was,  m  that  view  of  the  case,  over- 
ruled by  Lord  Justice  Griflfard  in  Staight  v.  Burn  (*).  The 
Lord  Justice  Giffard,  speaking  of  Heath  v.  BuckndUy  says 
this  :  ''But  if  this  case  is  supposed  to  lay  down  the  propo- 
sition that  a  plaintiff  who,  according  to  TapUng  v.  Jones  ('), 
has  clear  legal  rights,  cannot  come  to  this  court  and  get  pro- 
tection for  those  rights,  I  entirely  demur  to  •such  a  conclu- 
sion. If,  for  instance,  there  is  a  house  with  three  ancient 
windows,  and  it  is  desirable  to  add  at  no  great  distance 
from  those  three  ancient  windows,  two  other  windows,  is  it 
to  be  said  that  because  those  two  other  windows  are  to  be 
placed  in  that  position,  the  plaintiflE  is  not  to  come  into  couH 
to  preserve  what  has  been  -decided  in  TapUna  v.  Jones  to  be 
his  clear  l^gal  right  ?  Such  a  conclusion  would  not  be  either 
according  to  principle  or  to  the  course  of  this  court.  I  take 
the  course  of  this  court  to  be,  that  when  there  is  a  material 
injury  to  that  which  is  a  clear  legal  right,  and  it  appears 
that  damages,  from  the  nature  of  the  case,  would  not  be  a 
complete  compensation,  this  court  will  interfere  by  injunc- 
tion.^' That  amounts,  in  my  view,  to  a  decision  to  this 
eflectr:  that  if,  either  by  alteration  of  the  windows  them- 
selves (that  is,  by  adding  new  lights  immediately  adjoining), 
or  by  adding  new  lights  in  close  proximity  to  the  old  win- 
548]  dows,  the  plaintiflE  has  altered  the  access  of  *light  in 
respect  of  quantity,  yet,  according  to  the  decision  in  TapUng 
V.  Jones  ('),  he  is  still  entitled  to  damages  at  law  for  any 
injury  done  to  the  ancient  lights ;  and  tnat,  being  so  enti- 
tled, if  his  case  is  otherwise  one  in  which  a  court  of  equity 
would  grant  an  injunction,  his  title  to  that  injunction  is  not 
affected-  by  the  circumstance  either  that  he  has  added  to 
the  windows,  that  is,  the  ancient  lights  themselves,  or  that 
he  has  made  new  windows  in  close  proximity  to  the  ancient 
windows.  Therefore,  following  the  decision  of  the  Lord 
Justice,  which,  indeed,  I  am  bound  to  follow,  and  consider- 
ing that  the  principle  which  he  has  enunciated  is  not  recon- 
cilable with  the  principle  upon  which  I  consider  Heath  v. 
BucknaU  (*)  to  have  been  decided,  I  hold  that  the  defence 
which  has  been  urged  upon  me  arising  from  the  case  of 
Heath  V.  BucknaU^  cannot  be  sustained.  That  disposes  of 
the  first  objection. 

The  next  objection  is  one  which  does  not,  I  think,  arise 
upon  the  evidence  as  it  stands,  though  it  may  arise  here- 
after.    I  have  no  distinct  evidepce  before  me  as  to  the  use 

(»)  Law  Rep.,  6  Ch.,  163,  167.  C)  ^  H.  L.  C,  290. 
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to  which  the  room  marked  ^' smoke  room  "  on  the  plan  has 
been  put.  It  is  said,  however,  that  it  is  used  as  a  smoking- 
room,  and  that  if  it  is  so  used  the  ininry  to  the  light,  great 
and  material  though  it  be,  will  not  oe  such  as  to  interfere 
with  the  comfort  of  those  who  use  the  room  as  a  smoking- 
room.  That  may  or  may  not  be  the  case.  As  I  said  before, 
there  is  no  distinct  evidence  upon  the  subject.;  but  even  if 
there  were,  I  do  not  think  it  would  make  any  difference. 
Here,  again,  we  have  a  conflict  of  decision.  There  is  no 
doubt  that  in  the  case  of  JacJcson  v.  Duke  of  Newcastle  Q) 
Lord  Westbury  decided  upon  an  interlocutory  application 
that  if  you  did  not  interfere  with  the  use  of  the  room  for  the 
purpose  for  which  it  was  then  being  used  (that  is,  did  not 
interfere  materially,)  no  injunction  ought  to  be  granted  by 
this  court,  and  that  the  court  could  not  look  at  any  future  use 
to  which  the  room  might  be  applied.  If  Jackson  v.  Duke 
of  Newcastle  were  law,  and  if  it  were  proved  satisfactorily  in 
this  case  that  this  room  was  used  as  a  smoking-room,  ai^d 
that  the  comfort  of  those  using  it  would  not  be  materially 
interfered  with,  then  I  should  not  be  able  to  grant  an  injunc- 
tion. But  I  must  express  my  decided  opinion  that  Jackson 
*v.  Duke  of  Newcastle  (*)  is  not  law.  Of  course  I  [549 
should  have  no  right  to  say  so  if  there  had  been  no  other 
decision  of  a  court  of  equal  jurisdiction  ;  but  there  is  such 
decision.  The  decision  of  Lord  Cranwbrth  in  Tafes  v. 
Jack  ('),  which  is  subsequent  in  point  of  date,  is  entirely  in 
conflict  with  the  decision  of  Lord  Westbury  in  Jackson  v. 
Duke  of  Newcastle.  Lord  Cran worth  says  this  «  ' '  The  right 
conferred  or  recognized  by  the  statute  2  &  3  Will.  4,  c.  71, 
is  an  absolute  indefeasible  right  to  the  enjoyment  of  the  light 
without  reference  to  the  purpose  for  which  if  has  been  used. 
Therefore,  even  if  the  evidence  satisfied  me  which  it  does 
not,  that  for  the  purpose  of  their  present  business  a  strong 
light  is  not  necessary,  and  that  the  plaintiffs  will  still  have 
sufficient  light  remaining,  I  should  not  think  the  defendant 
had  established  his  defence  unless  he  had  shown  that  for 
whatever  purpose  the  plaintiffs  might  wish  to  employ  the 
light,  there  would  be  no  material  interference  with  it." 

That,  I  think,  is  a  correct  statement  of  the  law ;  and,  in- 
deed, if  I  thought  otherwise,  I  should  be  bound  to  follow  it, 
as  being  the  later  decision  of  a  Lord  Chancellor.  I  may 
mention,  although  it  is  not  conclusive,  that  Lord  Hatherley, 
when  Vice- Chancellor,  had  occasion  to  consider  the  decisions 
both  of  Jackson  v.  Duke  of  Newcastle  and  of  Tates  v.  Jackj 
and  he  not  only  adhered  (as  of  course,  being  Vice-Chancel- 

(')  3  D.  J.  &  a,  276.  («)  Law  Rep.,  1  Ch.,  296,  298. 
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lor,  he  was  bound  to  adhere),  but  he  expressed  an  opinion 
in  favor  of  the  view  taken  by  Lord  Cranworth  in  Totes  v. 
Jaclc.  If  that  authority  needed  to  be  strengthened  in  order 
to  be  binding  upon  me  (which  it  does  not)  I  might  refer  to 
the  view  expressed  by  Vice-Chancellor  Wood. 

I  may  mention  that  the  very,  point  of  Jackson  v.  DvJce  of 
Newcastle  is  actually  considered  in  Coke' s  Reports,  in  Lut- 
trelVs  Case{')j  and  there  are  some  remarks  in  it  upon  ease- 
ments generally,  and  upon  the  mode  of  their  destruction, 
which  bear  upon  all  these  cases.  The  real  point  there  was, 
whether  fulling  mills  could  be  altered  into  grist  mills  so 
that  they  would  retain  the  same  rights:  "It  was  resolved 
that  the  prescription  did  extend  to  these  new  grist  mills ; 
for  it  appears  by  the  Register,  and  also  by  F.  N.  B.,  that  if 
a  man  is  to  demand  a  grist  mill,  fulling  mill,  or  any  other 
550]  *niill,  the  writ  shall  be  general,  de  uno  inotendino^ 
without  any  addition  of  grist  or  fulling.  So  that  the  mill-  is 
the  substance  and  thing  to  be  demanded,  and  the  addition 
of  grist  or  fulling  are  but  to  show  the  q  uality  or  nature  of 
the  mill ;  and  tnerefore  if  the  plaintiff  had  prescribed  to 
have  the  said  watercourse  to  his  mill  generally  (as  he  well 
might),  then  the  case  would  be  without  question  that  he 
might  alter  the  mill  into  what  nature  of  a  mill  he  pleased, 
provided  always  that  no  prejudice  should  thereby  arise, 
either  bv  diverting  or  stopping  of  the  water  as  it  was  before ; 
and  it  should  be  intended  that  the  grant  to  have  the  water- 
course was  before  the  building  of  the  mills,  for  nobody  will 
build  a  mill  .before  he  is  sure  to  have  water;  and  then  the 
grant  of  a  watercourse  being  generally  to  his  mill,  he  may 
alter  the  quality  of  the  mill  at  his  pleasure,  as  is  aforesaid. 
So  if  a  man  has  estovers,  either  by  grant  or  prescription,  to 
his  house,  although  he  alter  the  rooms,  and  chambers  of  this 
house,  as  to  make  a  parlor  where  it  was  the  hall,  or  the  hall 
where  the  parlor  was,  and  the  like  alteration  of  the  quali- 
ties, and  not  of  the  house  itself" — that  means,  the  qualities 
of  the  rooms  and  not  of  the  house  itself — "and  without 
making  new  chimneys,  by  which  no  prejudice  accrues  to  the 
owner  of  the  wood,  it  is  not  any  destruction  of  the  prescrip- 
tion, for  then  many  prescriptions  will  be  destroyed ;  and 
although  he  builds  new  chimneys  or  makes  a  new  addition 
to  his  old  house,  by  that  he  shall  not  lose  his  prescription ; 
but  he  cannot  employ  or  spend  any  of  his  estovers  m  the 
new  chimneys  or  in  the  part  newly  added.  The  same  law 
of  conduits  and  water-pipes  and  the  like.  So  if  a  man  has 
an  old  window  to  his  na^l,  and  afterwards  he  converts  the 

(»)  4  Eep.,  86  a,  87  a. 
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hall  into  a  parlor  or  any  other  use,  vet  it  is  not  lawful  for 
his  neighbor  to  stop  it,  for  he  shall  prescribe  to  have  the 
light  in  such  part  of  his  house."  It  appears,  therefore, 
that  in  Coke's  time  they  took  that  view  of  the  alteration  of 
a  room. 

Now,  in  the  case  of  DeTvt  v.  Auction  Mart  Company^  Vice- 
Chancellor  Wood,  speaking  of  Lord  Cranworth's  judgment 
in  Yates  v.  JacJc^  says  this  (*) :  ''Further  than  Jthat,  he  says 
(which,  perhaps,  if  I  may  be  allowed  to  say  so,  is  going  a 
little  beyond  what,  as  far  as  I  am  aware,  anjr  previous  case 
has  decided)  that  the  plaintiffs'  right  to  an  inj  unction  does 
not  depend  on  the  obstruction  ^being  injurious  to  [551 
them  in  the  trade  for  which  they  actually  used  the  premises, 
but  is 'an  absolute  indefeasible  right  to  the  enjoyment  of 
the  light,  without  reference  to  the  purpose  for  which  it  has 
been  used.'  Now  that  observation  certainly  goes  further 
than  any  case  has  gone  since  it  was  decided  in  Martin  v. 
Goble{*)  that  property  which  had  been  used  for  a  malt- 
house  could  not  claim  the  same  privilege  as  if  it  had  been 
used  for  a  dwelling-house.  But  the  two  authorities  may  be 
easily  reconciled  by  saying  that  the  Lord  Chancellor's  ob- 
servations mav  apply  to  the  user  of  a  house  as  it  stands  for 
any.  purpose  for  which  it  may  be  used  in  that  condition,  not 
to  the  user  of  a  house  when  its  whole  character  has  been 
changed  and  it  has  been  rebuilt,  leaving  the  old  windows 
untouched,  as  in  the  malt-house  case.'"  So  that,  without 
referring  to  it,  the  Vice-Chancellor  has  taken  the  same  view 
as  w^as  taken  in  Coke's  Reports,  that  you  may  certainly  al- 
ter the  use  of  the  rooms.  "  But  the  doctrine,''  he  continues, 
"has  an  application,  to  the  case  before  me  on  the  contested 
question  of  the  sample-room.  Although  I  think,  upon  the 
evidence,  there  is  very  little  doubt  that  the  room  in  Messrs. 
Dent's  case  has  been  occasionally  used  as  a  sample-room, 
the  observations  of  the  Lord  Cnancellor  would  apply  to 
this — that  if  the  Messrs.  Dent  were  minded  to  use  it  as  a 
sample-room,  it  is  immaterial  whether  they  have  been  so 
using  it  for  the  last  several  years  or  not."  Therefore  I  think 
it  must  be  settled,  or  considered  settled,  at  all  events,  in  a 
case  where  the  reversioner  is  a  party,  that  the  mere  change 
of  use  of  •a  room  will  not  deprive  the  party  complaining  of 
his  right  to  the  access  of  light ;  and  conversely,  that  in  con- 
sidering the  injury  to  the  light,  the  court  is  bound  to  con- 
sider that  the  room  may  be  used  for  some  other  purpose 
than  that  for  which  it  is  used  at  the  moment  when  the  in- 
junction is  applied  for. 

0)  Law  Rep.,  2  Eq.,  238,  249.  (»)  1  Camp.,  820. 
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The  next  point  is  a  serious  one.  In  what  cases  is  the 
court  to  grant  an  injunction  at  all  ?  It  has  been  argued  be- 
fore me  that  no  case  of  irremediable  damage  has  been  shown, 
and  nothing  for  which  pecuniary  compensation  will  not  be 
sufficient.  That,  of  course,  is  a  very  important  point.  I 
have  upon  previous  occasions  followed,  and  I  shall  for  the 
future,  unless  my  decision  upon  this  point  is  reversed  by 
the  Court  of  Appeal,  follow  the  decision  of  Vice-Chancellor 
Wood  in  Dmt  v.  Auction  Mart  Company. 
552]  *It  must  not  be  forgotten  that  whatever  observations 
fell  from  Lord  Eldou  in  the  case  of  Attorney-OeneraZ  v. 
Nichol  (*),  or  from '  Lord  Westbury  in  Jackson  v.  Duke  of 
Newcastle  (*),  the  settled  law  is  now  as  laid  do\vn  in  Back  v. 
8tacey(^\  with  the  slight  alteration  (as  the  Vice-ChanDellor 
Wood  points  out(*))  of  the  single  word  *'or"  for  **  and." 
With  that  alteration  the  law  stands  thus :  "In  order  to  give 
a  right  of  action,  and  sustain  the  issue,  there  must  be  a  sub- 
stantial privation  of  light  sufficient  to  render  the  occupation 
of  the  house  uncomfortable  or  to  prevent  the  plaintin  from 
carrying  on  his  accustomed  business  (that  of  a  grocer^  on  the 
premises  as  beneficially  as  he  had  formerly  done."  That 
IS  necessary  in  order  to  get  damages  at  law.  Whether  it 
was  always  so  I  am  by  no  means  sure.  If  that  is  necessary 
to  get  damages  at  law,  those  are  the  very  circumstances 
which  entitle  the  plaintiff  to  an  injunction  in  equity,  subject 
to  this,  that  the  damages  must  be  substantial,  though  one 
can  hardly  conceive  a  case  in  which,  if  the  doctrine  of  Ba^^k 
V.  Stacery  is  well-founded  (and  I  believe  it  is),  the  tenant  in 
possession  would  not  get  substantial  damages.  The  only 
case  in  which  I  conceive  there  would  be  damages  not  sub- 
stantial would  be  the  case  of  a  reversioner  who  would  not 
sustain  any  immediate  damage  and  who  might  bring  an  ac- 
tion to  try  the  right.  Then  V  ice-Chancellor  Wood  says  (*) : 
*' Having  arrived  at  this  conclusion  with  regard  to  the 
remedy  which  would  exist  at  law,  we  are  met  with  the  fur- 
ther difficulty,  that  in  equity  we  must  not  always  give  relief 
(it  was  so  laid  down  by  Lord  Eldon  and  by  Lord  Westbury) 
where  there  would  be  relief  given  at  law.  Having  considered 
it  in  every  possible  way,  I  cannot  myself  arrive  at  any  other 
conclusion  than  this :  that  where  substantial  damages  would 
be  given  at  law,  as  distinguished  from  some  small  sum  of 
£5,  £10,  or  £20,  this  court  will  interpose;  and  on  this 
ground,  that  it  cannot  be  contended  tnat  those  who  are 

(»)  16  Vee.,  838,  848.  (*)  Law  Rep.,  2  Eq.,  246. 

(«)  3  D.  J.  A  S.,  276.  (»)  Law  Rep.,  2  Eq.,  246. 

(»)  2  Car.  <b  P.,  466. 
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minded  to  erect  a  building  that  will  inflict  an  injury  upon 
their  neighbor  have  a  right  to  purchase  him  out  without  any 
act  of  Parliament  for  that  purpose  having  been  obtained." 

It  seems  to  me  that  that  gives  a  reasonable  rule,  whatever 
the  law  may  have  been  in  former  times.  As  I  understand 
it,  the  rule  *now  is — and  I  shall  so  decide  in  future,  [^553 
unless  in  the  meantime  the  Appeal  Court  shall  decide  differ- 
ently— that  wherever  an  action  can  be  maintained  at  law 
and  really  substantial  damages,  or  perhaps  I  should  say, 
considerable  damages  (for  some  people  may  say  that  £20  is 
substantial  damages),  can  be  recovered  at  law,  there  the  in- 
junction ought  to  follow  in  equity ;  generally,  not  univer- 
sally, because  I  have  something  to  add  upon  that  subject. 
In  this  case  1  do  not  think  that  anybody  would  doubt  the 
damages  would  be  substantial.  The  obstruction  would  in 
fact  destroy  the  use  of  the  room  altogether ;  it  would  so 
darken  it  that  perhaps  it  might  be  used  for  a  cellar,  or  a 
similar  purpose  where  no  light  was  required ;  but  for  ordi- 
nary purposes  it  would  destroy  the  use  of  the  room. 

The  next  point  urged  by  the  defendant  was  this :  he  said, 
"At  all  events,  this  being  an  interlocutory  application,  let 
me  continue  my  building,  and  I  will  undertake  to  pull 
down  if  the  court  shall  so  think  fit."  That  is  a  very  spe- 
cious argument  to  address  to  the  court,  but  one  must  have 
regard  to  the  effect  of  allowing  such  a  proceeding.  Suppos- 
ing a  defendant  erects  a  building  at  great  cost,  when  he 
conies  to  the  hearing  he  will  say  to  this  court:  *' Compare 
the  injury  to  me,  in  pulling  down  the  building,  with  the  injury 
to  the  plaintiff  in  allowing  the  building  to  remain."*  Ought 
or  ought  not  the  court  to  give  weight  to  such  representation  ? 
I  think  upon  this  point  the  observations  of  Vice- Chancellor 
Kindersley,  in  the  case  of  the  Curriers^  Company  v.  Cor- 
bettQj  are  very  important.  The  Vice-Chancellor  says :  ''If 
the  defendants'  buildings  had  not  been  completed,  there 
would  have  been  ground  for  interference  by  injunction ;  but 
as  they  have  been  completed,  the  question  is,  whether  the 
court  ought  to  or  would  order  the  pulling  down  of  the  build- 
ings, or  give  compensation  in  damages.  The  defendants' 
new  buildincs  are  of  considerable  magnitude  and  impor- 
tance, while  tne  two  houses  of  the  plaintiffs  are  comparatively 
of  small  value  and  importance ;  and  it  has  been  decided  that 
in  such  a  case  the  court  will  not  as  a  matter  of  course  order 
the  defendant  to  pull  down  his  new  buildings,  but  will  give 
to  the  party  injured  by  the  erection  of  those  buildings  com- 
pensation in  damages.     It  appears  to  me  that  this  is  precisely 

Q)  2  Dr.  A  Sm.,  866,  860. 

11  Eng.  Rep.  67 
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one  of  such  cases."  Consequently  the  learned  Vice-Chan- 
554]  cellor  considered  that,  the  *buildlnffs  being  erected, 
the  comparative  values  of  the  defendants'  buildings  and  the 
plaintiff  s  were  suflScient  to  induce  him  to  refrain  from  grant- 
ing an  injunction  in  a  case  where,  if  the  buildings  had  not 
been  erected,  he  would  have  granted  tiie  injunction.  If  that 
is  so,  and  if  those  considerations  are  to  weigh  with  the  court 
upon  the  question  of  damages  or  injunction,  I  ought  not  to 
allow  the  defendant  to  proceed  with  his  building,  which  will 
put  him  in  such  an  advantageous  position  as  regards  the 
plaintiffs  when  the  case  comes  to  a  hearing. 

I  may  mention  that  in  this  particular  case  I  have  an  addi- 
tional reason ;  the  defendant's  plans  were  ready  in  last  Oc- 
tober, and  the  plaintiffs  gave, him  notice  not  to  interfere  with 
their  lights  ;  the  defendant  chose,  for  sojne  reason  or  other, 
to  begin  building  only  on  the  18th  of  July  of  this  year. 
Therefore,  if  he  can  wait  from  October  till  July  before  he 
commences  to  build,  he  can  very  well  wait  till  November 
before  he  goes  on  with  the  building. 

There  is  only  one  other  point  remaining,  and  that  is  this  : 
I  was  strongly  urged  by  the  defendant  to  say  that  this  was 
a  case  of  injury  of  such  a  nature  that  the  court  would  at 
the  hearing  (I  suppose  that  is  what  he  meant),  not  grant  an 
injunction,  but  give  damages.  It  is  necessary  to  consider  the 
enect  of  the  act  commonly  called  Lord  Cairns'  Act  as  to  the 
jurisdiction  of  this  court.  It  appears  to  me  that  the  second 
section  of  that  act  gave  a  new  power  to  the  Court  of  Chan- 
cery. The  words  are  these:  ''In  all  cases  in  which  the 
Court  of  Chancery  has  jurisdiction  to  entertain  an  applica- 
tion for  an  injunction  ...  it  shall  be  lawful  for  the  same 
court,  if  it  shall  think  fit,  to  award  damages  to  the  party 
injured,  either  in  addition  to  or  in  substitution  for  sucn  in- 
junction." Now  the  first  remark  upon  that  is  this :  it  only 
arises  when  the  Court  of  Chancery  has  jurisdiction  to  grant 
an  injunction.  It  can  only  apply  to  those  cases  in  which 
the  court  could  have  granted  an  injunction,  at  all  events  at 
the  time  of  the  filing  of  the  bill ;  and  if  the  court  could  have 
granted  an  injunction  it  ought  to  have  granted  the  injunc- 
tion. Therefore  it  must  apply  to  cases  in  which,  before  the 
passing  of  the  act,  the  court  would  have  granted  an  injunc- 
tion ;  and  it  gives  a  new  power  to  the  court  purely  discre- 
tionary-^the  words  are,  ''if  it  shall  think  fit" — to  substitute 
555]  damages  in  some  one  or  more  of  the  cases  in  which,  *be- 
fore  the  passing  of  the  act,  this  court  would  have  granted 
an  injunction.  No  doubt  this  power  was  only  to  be  exer- 
cised at  the  hearing,  and  not  upon  interlocutory  application ; 
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and  it  will  deserve  the  most  serious  consideration  hereafter 
as  to  what  class  or  classes  of  cases  this  enactment  is  to  be 
held  to  apply.  Although,  in  terms  so  wide  and  so  long,  it 
never  could  have  meant,  and  I  do  not  suppose  it  will  ever 
be  held  to  mean,  that  in  all  cases  the  court,  of  its  own  will 
and  pleasure  or  at  its  own  mere  caprice,  will  substitute 
damages  for  an  injunction.  That  cannot  be :  it  must  be  for 
the  court  to  decide,  upon  consideration,  to  what  cases  the 
enactment  should  be  held  to  apply.  In  the  case  of  the  Cur- 
riers'^ Company  v.  Corhett{^\  we  have  an  instance  in  which 
a  judge  has  said  the  act  ought  to  apply  in  some  cases.  I 
had  one  before  me  in  whicli,  there  being  comparatively  a 
very  trifling  injury,  although  sufficient  perhaps  to  maintain 
an  injunction,  comparing  that  with  the  injury  inflicted  upon 
the  defendant,  I  thought,,  under  the  special  circumstances, 
damages  should  be  given  instead  of  an  injunction.  I  am 
not  now  going,  and  I  do  not  suppose  that  any  judge  will 
ever  do  so,  to  lay  down  a  rule  which,  so  to  say,  will  tie  the 
hands  of  the  court.  The  discretion  being  a  reasonable  dis- 
cretion, should,  I  think,  be  reasonably  exercised,  and  it 
must  depend  upon  the  special  circumstances  of  each  case 
whether  it  ought  to  be  exercised.  The  power  has  been  con- 
ferred, no  doubt  usefully,  to  avoid  the  oppression  which  is 
sometimes  practised  in  these  suits  by  a  plaintiff  who  is  en- 
abled— I  do  not  like  to  use  the  word  "  extort,"  but — to  ob- 
tain a  very  large  sum  of  money  from  a  'defendant  merely 
.  because  the  plaintiff  has  a  legal  right  to  an  injunction.  I 
think  the  enactment  was  meant  in  some  sense  or  another  to 
prevent  that  course  being  successfully  adopted.  But  there 
may  be  some  other  special  cases  to  which  the  act  may  be 
safely  applied,  and  I  do  not  intend  to  lay  down  any  rule 
upon  the  subject.  If  I  had  foun4  by  the  evidence  that  there 
was  in  this  case  a  clear  instance  of  very  slight  damage  to  the 
plaintiffs — that  is,  some  £20  or  £30  or  £40,  but  still  very 
slight — ^and  a  very  large,  material,  substantial  damage  to  the 
defendant,  I  should  be  disposed  to  hold  that  that  was  a  case 
in  which  this  court  "would  decline  to  interfere  by  injunction, 
having  regard  to  the  new  power  conferred  upon  me  *by  [556 
Lord  Cairns'  Act,  to  substitute  damages  for  it.  As  I  do  not, 
however,  consider  such  a  case  proved  now,  whatever  may 
happen  at  the  hearing,  I  shall  simply  grant  an  injunction  in 
the  usual  terms  until  the  hearing  or  further  order ;  and  I  will, 
upon  the  application  of  either  party  in  or  after  November, 
advance  the  nearing  of  the  cause. 

Solicitors :  Messrs.  WedlaJce  &  Letts^  ageilts  for  Messrs. 
K ear y  &  Marshall^  Stoke-upon-Trent ;  Mr.  F.  C  Oreenfleld, 


(»)  2  Dr.  <fe  Sm.,  855. 
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See  Tyler  on  Boundaries,  Fences  and  easement  of  light  or  air.      It  seema 

Window   Lights,  557  ;   Washburn  on  however  that  the  fact  that  the  sill  of 

Easements  (2d  ed.),  574-594,  595-604,  such  window  projected  over  the  ad- 

629  ;  2  Waterman  on  Trespass,  g§  828-  joining  estate,  is  evidence  tending  to 

829  and  notes  ;  Addison  on  Torts,  4th  show  such  use  to  have  been  daimed  as 

Eng.  ed.,  127-8,  186-7,  94-6,  and  In-  adverse.     Such  fact  will  be  entitled  to 

dex,  title  "Light"  ;  Gale  on  Easements,  greater  or  less  weight,  according  to  the 

191-7,  238-9  ;  Broom's  Com.  on  Com-  position  of  the  sill  and  the  defendant's 

mon  Law,  764-5 ;  Gerard's  Titles  to  opportunity  for  knowing  its  existence: 

Real  Estate  (2d  ed.),   667  ;  Hilliard's  Rogers  v.  8awin,  10  Gray,  376,  S.  C, 

Rem.  for  Torts  (1st  ed.),  265  ;  HiUiard  11  Law  Reporter,  N.  S.,  104  ;  Washb. 


on    Torts,    titles     *  *  Air,"     *^  Light " ;    on  Easements  (2d  ed. ),  p.  152,  ch.  1 ,  sec. 

"   pi.  66  ;  Id.  p.  102,  ch.  1, 
elaborate  notes  to  12th  ed.,  pp.  419,        It  is  quite  possible  that  when  the 


Kent's  Com.  Id.,  and  see  Mr.  Holmes's    4,  pi.  66  ;  Id.  p.  102,  ch.  1,  sec.  4,  pi.  4. 


445,  448,  vol.  3 ;  Kerr  on  Injunctions,  window  sill  of  A.  projects  over  the  land 

Id.;    Latham    on    Window     Lights  ;  of  B.  for  twenty  years •  he  may,  under 

Smith's  Man.  Com.  Law  (1st  Am.  ed.),  certain  circumstances,  acquire  an  ease- 

98,     160-4;    Stephen's     Com.,     titles  ment    for   such  projection,  but    that 

"Air,"  "Light"  ;  2  Sugden  on  Vendors,  would  not  in  America  give  him  any 

Id.  (8th  Am.  ed.);  Id.  491,  bottom  pag-  righ*  to  the  light  which  he  had  enjoyed 

ing.  and  Mr.  Perkins's  elaborate  notes  ;  from  B.'s  land  from  the  window.     So 

Tudor's  Leading    Cases    Real  Estate,  an  easement  may  be  acquired  of  a  right 

118-9;  Moak's  Van  Santvoord's  Plead.,  to  open  and  swing  window   shutters 

852, 368,  455  ;  Williard  on  Real  Estate,  over  the  land  of  another  :  Richardson 

218-9,  349 ;  Wood  on  Nuisances,  titles  v.  Pond,  15  Gray,  887,  390 ;   U.  8.  v. 

"Air,"  "Ancient  Lights";   6  Albany  ApvUton,  1  Sumner,  492,  500;  Storff 

Law  Jour.,  234  ;  Mitchell  v.  Tfie  Mayor,  v.  Odin,  12  Maas.,  157. 
6to.,.49  Geoi^ia,  27-80;  Cunningham       But  see  Van  (y Linda  y. Lathrop,  21 

V.  Dorsey,  3  West  Va.,  293  ;  Pou>ell  v.  Pick.,  292,  297,  that  it  is  not  a  trespass 

Sims,  5  West  Va.,  1  ;    Richardson  v.  to  open  and  swing  window  shutters 

PoTid,  15  Gray.  387  ;  Tapling  v.  Jones,  over  a  dedicated  street. 
11  House  Lords  Cases,  290 ;  Leech  v.        As    to  obstructing  .or  destroying  a 

Schrewder,  9  Eng.  Rep.,  559  ;  Back  v.  fiiew,  see  9  Eng.  Rep.,  825,  not-e ;  &tf- 

Stacy,  2    Russell,   121,    and  note    to  hert  v.  Petd&r,^l^,Y,,\^ -,  Plumbs. 

Banks's  ed.;  RadcZiffe  v.  Duke  cf  P<yrt'  Tubbs,  41  N.Y.,  24^-9. 
land,  3  Giffard,  702  ;  Myers  v.  (jtemtnel,        A  reservation  or  covenant  as  to  a 

10   Barb.,   348  ;  Q^Ebert  v.  Peteler,  88  view  runs  with  the  land  and  binds  a 

N.  Y.,  165 ;  Plumb  v.  Tubbs,  41  N.  Y.,  grantee  thereof ;  and  so  does  a  condi- 

448-9  ;  Blanchard  v.  Bridges,  4  Adolph.  tion  reserved  for  the  benefit  of  a  tMrd 

&  Ellis,  176,  81  Eng.    Com.  L.   Rep. ;  person  not  a  party  to  the  grant :  Gilbert 

Moore  v.  Rawson,  4  Bam.  &  Cress.,  y.  Peteler,  38  N.  Y.,  ife;    Plumb  v. 

832,  10  Eng.  Com.  Law  Rep.  ;  8  L,  J.  Tubbs,  41   N.  Y.,  248-9;    Piggott  v. 

K.  B.,  82  ;  Renshaw  v.  Bean,  18  Queen's  Stratton,  Johns.  (Eng.)  Chy.,  341„  856 

Bench,  112,  83  Eng.   Com.    L.   Rep.;  -7;  Attomey-Oen.  v.  Douahty,  8  Ves. 

Wilson  V.  Tonn,end,  1  Drewry  &  Smale,  Sen.,  453  ;  Squire  v.  Campbell,  1  Mylne 

824  ;  Hutchirvson  v.  Copestake,  8  C.  B.,  &  Craig,  459. 

N.S.,  102,  98  Eng.  Com.  L.,  affirmed  9  In  Blanchard  v.  Revbum  (1  Weekly 
C.  B..  N.  S.,  863  ;  99  Eng.  C.  L.  and  Notes  of  CasQS,  529,  Philadelphia  Com. 
note,  871 ;  Stokoe  v.  Singers,  8  El.  &  Bl.  Pleas  Equity),  the  plaintiff  in  his  bill  al- 
and note,  p.  89  Am.  ed. ,  92  Eng.  C.  L. ;  leged  that  defendant  was  proceeding  to 
Heaih  V.  Bucknall,  L.  R.  8  Eq.,  1  ;  construct  in  his  house  a  bay  window 
Staight  v.  Bum,.!^.  R.,  5  Chy.  App,,  which  would  extend  about  four  feet 
163  ;  RandaU  v.  Sanderson,  111  Mass.,  and  nine  inches  over  the  lawful  build- 
114  ;  Doyle  v.  Loyd,  89  N.  Y.  Superior  ing  line  of  Spring  Garden  street,  to 
Ct.  Rep.,  421.  the  injury  of  the  plaintiff,  by  imped- 
By  the  law  of  Massachusetts  before  ing  the  free  passage  of  light  and  air 
the  statute  of  1852,  chap.  144,  the  mere  and  by  obstructing  his  view.  The 
uninterrupted  continuance  for  more  plaintiff  applied  for  an  injunction  to 
than  twenty  years  of  a  window  with  a  restrain  the  construction  of  such  bay 
projecting  sill,  overlooking  the  land  of  window.  The  court  denied  the  motion, 
another,  did  not  necessarily  create  any  holding  that  the  plaintiff  sustained  no 
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damage  which  was  not  oommon  to  all  of  mere  delicacy  or  fastidiousness,  or 
citiatens,  and  that  the  remedy,  if  any,  is  it  an  inconvenienpe  naturally  inter- 
was  by  the  city  authorities,  the  court  f ering  with  the  ordinary  comfort,  phys- 
saying  (p.  531),  "  We  are  satisfied  by  ically,  of  human  existence,  not  merely 
the  affidavits  of  many  respectable  wit-  according  to  elegant  or  dainty  modes  of 
nesses,  including  adjoining  residents,  living,  but  according  to  plain,  simple 
neighbors,  architects,  builders,  and  and  sober  notions  among  English  peo- 
public  officials,  that  the  injury  which  pie  f  Upon  this  point  the  evidence  is 
the  plaintifE  apprehends  from  the  bay  against  the  plaintiff.  We  find  no  rea- 
window  is  altogether  imaginary.  It  is  son  whatever  for  believing  that  the 
over  sixty  feet  from  his  front  door,  and  intended  structure  will  materially  in- 
separated  f rorii  him  by  another  dwell-  terfere  with  the  ordinary  comfort, 
ing-house.  It  cannot  possibly  darken  physically,  of  his  existence.  He  may 
his  windows  or  obstruct  the  passage  of  not  admire  bay  windows  in  general,  or 
air  to  his  dwelling.  It  cannot  intercept  this  bay  window  in  particular.  He 
the  sunlight  or  the  starlight.  It  wul  may  not,  as  he  stands  upon  his  top 
not  be  visible  to  any  person  sitting  at  step,  derive  that  pleasure  from  the  con- 
any  window  of  the  plaintiff's  house,  templation  of  it,  which  the  defendant's 

.  A  mocking  bird,  in  a  cage,  would  to  witnesses  think  he  ought  to  receive 
some  people,  be  a  much  more  serious  from  its  graceful  proportions  and  or- 
annoyance  than  any  which  the  plaintiff  nate  worlunanship,  but  if  he  will  only 
can  possibly  experience  from  the  bay  descend  to  the  lowest  step  he  will  en- 
window.  The  question  to  be  deter-  joy  the  view  from  a  vantage  around 
mined  in  all  suck  cases  as  this  is  that  more  than  three  feet  advanced  beyond 
which  was  very  well  stated  by  Vice-  the  extreme  outward  verge  of  the  ob- 

'  Chancellor  Knight  Bruce  in  the  case  of  noxious  object. .  It  is  not,  however,  for 

Walter  v.  Selfe  (30  Law  Jour.  Rep.,  N.  the  prevention  of  such  fanciful  incon- 

S.,  Chancery,  433),  'Can  the  inconven-  veniences  and  such  unsubstantial  in- 

ience  complained  of  be  considered  in  juries,  that  the  right  arm  of  a  court  of 

fact  as  more  than  fanciful  ?    Is  it  one  equity  is  to  be  stretched  forth." 


[Law  Reports,  18  Equity  Cases,  666.] 
M.R.,  June  18, 1874. 

MuMFORD  V.  Stohwasser. 

[18Y8    M.     187.] 
Legal  ftlais — ProUeHon  against  prior  Eqttify — NoUee — IHutee — Ootts. 

Where  money  is  lent  on  an  equitable  mortgage  without  notice  of  a  prior  equitable 
agreement,  the  lender  gains  no  priority  over  the  owner  of  the  prior  equitable  interest 
by  getting  in  the  legal  estate  after  he  has  notice  that  his  mortgagor  has  made  him- 
self a  trustee  for  the  owner  of  the  prior  equity.  Whether  he  womd  be  in  any  better 
position  if  he  had  no*  notice,  qwere. 

*  A  builder  entered  into  a  buildipg  agreement  under  which  leases  of  plots  of  land 
were  to  be  granted  on  completion  of  nouses  on  them.  He  biiilt  a  house  on  one  plot, 
and  verbally  agreed  on  getting  his  lease  to  grant  an  under-lease  .to  M.,  who  gave 
valuable  consideration  for  the  under-lease,  and  entered  into  possession.  Subsequently 
the  builder,  without  the  knowledge  of  M.,  obtained  a  lease  of  the  house,  and  depos- 
ited it  with  the  defendant  to  secure  an  advance  made  'Vfithout  notice  of  M.'s  title. 
After  this  the  builder,  as  agent  for  the  plaintiff  (who  claimed  under  M.^s  will),  let  the 
house  to  a  tenant.  Subsequently  the  builder  granted  to  the  defendant  a  legal  mort- 
gage to  secure  the  previous  advance.  This  smt  was  instituted  for  specific  perform- 
ance of  the  agreement  for  an  under-lease : 

Held^  that  the  tenancy  gave  the  defendant  constructive  notice  at  the  time  of  taking 
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the  Ipgal  mort^ngo  Ihat  the  builder  was  e.  trustee  for  M.;  and  tliat  the  legal  ertate 
•was  no  protection  to  the  dofeadant  a(rainst  the  prior  eqiiitj':  and  a  decree  was  made 
for  apecitic  performance,  but,  baving  regard  to  the  nt^ligeuee  nf  M.,  without  coat^. 

In  1868,  T.  J.  Bamett,  a  builder,  obtained  from  the  presi- 
dent and  scholars  of  Magdalen  College,  Oxford,  an  agree- 
ment for  leases  for  terms  of  ninety-nine  years,  from  the  29th 
of  September,  1868,  of  certain  plots  of  land  at  Wandsworth. 
557]  The  agreement  provided  *for  building  houses  on  the 
land,  and  contained  the  ordinary  provisions  for  granting 
separate  leases  of  the  houses  as  they  should  be  completed. 

In  the  latter  part  of  the  same  year,  1868,  Bamett  entered 
into  a  verbal  agreement  with  George  Mumford,  whereby,  in 
consideration  of  the  sum  of  £575,  he  agreed  to  build  a  house 
on  a  portion  of  the  land  of  the  size  and  character  specified 
in  the  agreement  with  Magdalen  College,  and  on  the  college 
■  granting  a  lease  thereof  to  grant  a  sub-lease  of  the  same  to 
the  said  G,  Mumford  for  the  said  term  of  ninety-nine  years 
from  the  29th  day  of  September,  1868,  less  the  last  ten  days 
thereof,  at  the  rent  of  £14  per  annum,  to  commence  on  the 
26th  day  of  March,  1869.  In  accordance  with  the  verbal" 
agreement,  a  house  called  Surrey  Lodge  was  built  by  Bar- 
nett.  It  was  completed  in  March,  1869,  and  on  its  comple- 
tion possession  was  given  to  G.  Mumford  by  Bamett,  and 
Mumford  let  the  house  to  a  tenant.  The  sum  of  £575  was 
paid  by  Mumford  to  Barnett  by  instalments;  the  payment 
of  the  last  instalment  was  made  on  the  7th  day  of  June, 
1869.  Subsequently  additional  sums  for  alterations  and 
extras,  amounting  in  all  to  the  sum  £80  195.,  were  paid  by 
G.  Mumford  to  Barnett. 

On  the  24th  day  of  September,  1869,  G.  Mumford  was  dan- 
gerously ill,  and  the  following  memorandum  of  his  verbal 
agreement  was,  by  hia  request,  reduced  to  writing,  and  signed 
by  Bamett : 

"Thomas  John  Barnett  has  thia  24th  day  of  September, 
1869,  agreed  to  grant  a  lease  of  a  piece  of  land,  situate  and 
being  on  All  Farthing  Piece,  Wandsworth,  to  George  Mum- 
ford, of  No.  8  Down  Street,  Piccadily,  St.  George's,  Hano- 
ver Square,  county  of  Middlesex,  fqr  a  term  of  99  years  less 
10  days,  from  Sept.  29th,  1808,  ground  rent  to  commence 
from  March  25ch,  1869,  according  to  lease  being  drawn  up  by 
the  solicitors  of  the  estate,  with  plan  annexed. 

"Thomas  John  Barnett. 

"Witness,  W.  Mumford." 

G.  Mumford  died  on  tlie  29th  of  September,  1869,  having 
byhiswill,  dated  the  29th  day  of  September,  1869,  bequeathed 
all  the  "lease  and  goodwill"  of  the  house  to  his  wife  for  her 
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life,  and  at  her  decease  directed  it  to  be  equally  divided  be-, 
tween  his  son  the  plaintiff  George  Robert  Mumford,  and  his 
son  the  plaintiff  Alfred  *Samuel  Mumford,  absolutely ;  [558 
and  having  made  other  bequests,  the  testator  devised  and 
bequeathed  all  the  residue  of  his  property,  real  and  per- 
sonal, to  the  plaintiffs,  and  appointed  George  Foxal,  the  said 
testator's  said  wife,  and  his  son  William  Mumford,  execu- 
tors of  his  will,  and  the  same  was  witnessed  by,  amongst 
other  persons,  the  said  wife  of  the  said  testator. 

No  notice  was  given  to  Magdalen  College  by  G.  Mumford 
of  his  agreement.  On  the  9th  of  December,  1869,  the  college 
granted  to  Barnett  a  lease  of  the  house  in  accordance  with 
the  original  agreement,  at  an  apportioned  rent  of  £13  per 
annum. 

Barnett  concealed  from  Mumford' s  legatees  and  represent- 
atives the  fact  that  he  had  got  the  lease,  and  on  the  23d  of 
May,  1871,  borrowed  from  the  defendant  Stohwasser  £600, 
and  deposited  with  him  the  lease  of  an  adjoining  house.  In 
September,  1871,  Barnett  obtained  from  Stohwasser  a  further 
loan  of  £522,  and  then  deposited  with  him  the  lease  of  Sur- 
rey Lodge  as  a  securitv  for  the  two  sums  of  £600  and  £622, 
concealing  the  fact  of  the  agreement  with  Mumford.  At 
that  time,  according  to  the  view  of  the  evidence  taken  by  the 
court,  the  tenant  who  had  been  in  possession  had  gone  away, 
and  the  house  was  shut  up  and  vacant. 

The  letting  of  the  house  was  intrusted  by  the  plaintiffs  to 
Barnett  (who  was  a  house  agent  as  well  as  a  builder)  as  their 
agent,  and  the  house  was  subsequentlv  let  by  him  again  for 
them  to  a  tenant  named  Stammwitz ;  he  entered  into  posses- 
sion in  March,  1872,  and  had  held  possession  ever  since,  and 
paid  his  rent  up  to  aiid  including  that  due  at  Michaelmas, 
1872,  to  Barnett  as  the  plaintiffs'  agent.  The  rents  due  at 
and  after  Christmas,  1872,  were  paia  direct  to  the  plaintiffs. 

On  the  27th  of  December,  1872,  Barnett  assigned  the  legal 
term  in  Surrey  Lodge  to  Stohwasser  by  way  of  mortgage  to 
secure  the  sums  of  £500  and  £522  previously  advanced. 

Barnett  subsequently  became  bankrupt. 

In  June,  1873,  the  bill  in  this  suit  was  filed  by  G.  R.  Mum- 
ford and  A.  S.  Mumford,  as  legatees  of  G.  Mumford,  against 
Stohwasser  and  the  trustee  in  the  bankruptcy  of  Barnett, 
pi-aying  for  a  declaration  that  Stohwasser  took  the  assign- 
ment of  the  27th  o£  December,  1872,  subject  to  Mumford' s 
agreement  for  a  lease  of  the  24th  of  September,  1869 ;  for 
specific  performance  of  the  agreement  of  *the  24th  of  [559 
September,  1869 :  for  an  injunction  to  restrain  any  action  at 
law ;  and  for  general  relief. 
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The  cause  .now  came  on  to  be  heard.  It  did  not  appear 
that  Stohwasser  had  actual  notice  of  Mumford' s  title  until 
after  the  27th  of  December,  1872. 

Mr.  Southgate,  Q.C.,  and  Mr.  T.  L.  Wilkinson,  for  the 

Elaintiffs:  Tire,  defendant  Stohwasser  took  the  legal  estate 
'om  Bamett,  not  at  the  time  that  he  advanced  his  money, 
but  subsequently.  Bamett  had,  previously  to  any  advance 
being  made  by  Stohwasser,  entered  into  an  agreement  for 
value  to  sell  and  convey  the  property  to  the  predecessor  in 
title  of  the  plaintiffs ;  and  after  entering  into  such  an  agree- 
ment, he  could  not,  by  conveying  the  legal  estate,  alter  the 
equities  which  he  had  created.  The  defendant,  therefore, 
took  the  legal  estate  subject  to  the  plaintiffs'  prior  equity, 
whether  at  the  time  of  tne  conveyance  he  had  or  had  not 
notice  that  Barnett  was  in  the  position  of  a  trustee :  8?tarple3 
V.  Adams  (*) ;  Maxjield  v.  Burton  (").  But  whether  this  be 
so  or  not,  at  the  time  when  Stohwasser  took  the  conveyance 
of  the  legal  estate  the  plaintiffs'  tenant  was  in  occupation  of 
the  property,  and  he  had  therefore  constructive  notice  of  the 
plaintiffs'  title,  and,  consequently,  that  Bamett  was  a  trus- 
tee for  the  plaintiffs.  All  the  cases  show  that  the  legal  es- 
tate is  no  protection  when  it  is  taken  by  a  person  who  has, 
at  the  time  he  tajies  it,  notice,  whether  actual. or  construc- 
tive, that  the  person  from  whom  he  takes  it  is  in  the  position 
of  a  trustee,  and  the  person  who  conveys  also  knows  (as  of 
course  he  did  know  in  the  present  case)  that  he  is  a  trustee: 
Carter  v.  Carter  i^) ;  Pilcher  v.  IiawUns{*). 

Mr.  JFry^  Q.C.,  and  Mr.  D,  C.  Beale^  for  the  defendants: 
It  is  clear  that  when  Stohwasser  advanced  his  money  he  had 
no  notice  of  Mumford' s  claim ;  the  house  was  untenanted, 
and  there  was  nothing  to  show  that  Barnett  was  not  the 
owner.  We  contend  further,  on  the  evidence,  that  when  the 
defendant  took  the  legal  estate  he  had  ho  notice,  actual  or 
constructive,  of  the  claim  of  Mumford.  But  whether  he  had 
560]  or  had  not  such  notice  is  immaterial.  *In  order  to 
make  the  case  of  Sharpies  v.  Adams  (*)  apply  (if  it  be  law, 
which  we  do  not  admit),  it  must  be  shown  that  Barnett  was 
a  trustee  for  Mumford.  But,  in  fact,  the  bill  shows  that  he 
was  not ;  the  agreement  on  which  the  bill  is  founded  is  the 
memorandum  of  the  24th  of  September,  1869,  and  that  leaves 
out  material  terms,  as,  for  example,  the  rent  and  the  condi- 
tions of  the  lease ;  and  there  is  no  agreement  alleged  of  which 
the  plaintiffs  can  have  specific  performance.  Again,  Sharp- 
ies V.  AdaTTis  was  a  case  of  an  express  trust,  which  there 

(J)  32  Beav.,  213.  •  (»)  SKA  J.,  61Y. 

O  Law  Rep.,  17  Eq.,  15..  (*)  Law  Rep.,  1  Ch.,  269. 
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certainly  was  not  here.  In  Maxfleld  v.  Burton  (*)  there  was 
constructive  notice  at  the  time  of  the  eq  uity  arising.  In  ad- 
dition to  this,  the  conduct  of  Mumford  has  been  so  negligent 
as  to  disentitle  him  to  relief  in  equity. 

Mr.  Southgate^  In  reply,  on  the  question  of  costs. 

Sib  G.  Jessel,  M.R.:  I  cannot  say  that  I  feel  any  doubt 
upon  the  law  of  the  case  now  that  we  have  got  tne  facts, 
which  are  very  few  and  very  simple. 

It  appears  that  Barnett,  a  bunder,  in  the  year  1868,  en- 
tered into  an  agreement  with  Magdalen  College,  Oxford,  to 
build  some  houses  on  a  piece  of  land  at  Wandsworth,  and 
to  take  a  lease  from  the  college  for  ninety-nine  years  from 
the  29th  of  September,  1868.  Mumford  verbally  agreed  with 
Barnett  to  buy  one  of  the  plots  of  land  and  to  take  a  sub- 
lease from  Barnett  of  the  house  to  be  erected  on  that  plot  for 
a  term  ten  days  short  of  the  ninety-nine  years'  term,  at  a 
rent  of  £14  a  year.  Nothing  appears  to  have  been  said,  on 
the  occasion  of  that  agreement  being  entered  into,  about  the 
covenants;  but,  of  course,  the  covenants  would  follow  the 
original  lease.  Therefore  that  is  a  complete  agreement ; 
the  term,  the  rent,  and  the  covenants,  are  all  agreed  to. 
Upon  that  Barnett,  being  a  builder,  builds  a  house  for  Mum- 
ford on  the  piece  of  land  in  question,  and  is  paid  for  it. 
Thereupon  Mumford  takes  possession  and  lets  it  to  a  tenant. 
It  appears  that  Mumford,  falling  ill  on  the  24th  of  Septem- 
ber, was  minded  to  put  the  agreement  into  writing,  but  it 
was  put  into  writing  very  badly.  It  says  that  "Thomas 
John  Barnett  has  this  24th  day  of  September,  1869,  agreed 
to  grant  a  lease  of  a  piece  of  land  situate,"  and  so  on, 
♦describing  it,  "for  a  term  of  99  years  less  10  days  [561 
from  September  29th,  1868,  ground  rent  to  commence  from 
March  25th,  1869,  according  to  lease  being  drawn  up  by  the 
solicitors •  of  the  estate,  with  plan  annexed."  Singularly 
enough,  the  rent  of  £14  a  year  is  left  out  of  this  memoran- 
dum, and  therefore  that  alone  would  not  constitute  an 
agreement.  The  agreement  must  rest  upon  the  verbal  agree- 
ment, although  the  existence  of  that  agreement  is  corrobo- 
rated bv  the  written  document.  The  praver  of  the  bill  has 
rather  led  to  Mr.  Fry's  argument  as  to  there  being  no  valid 
agreement,  because  the  bill  asks  for  the  specific  performance 
of  the  agreement  of  the  24th  of  September,  1869,  which  is  in 
itself  imperfect.  It  does  not  give  thfi  rent,  which  has  to  be 
found  out  by  other  evidence,  nor  does  it  show  anywhere 
what  was  the  lease  that  was  being  drawn  up.  Now,  it  is  im- 
material whether  it  was  being  drawn  up  or  not,  because  the 

(')  Law  Rep.,  17  Eq.,  15. 

11  Eng.  Rep.  68 


538  EQUITY  CASES.  [L.  R. 

1874  Mumford  v.  Stohwasser.  M.R. 

lease  referred  to  as  being  drawn  nv  by  the  solicitors  to  the 
estate  was  evidently  the  original  lease  granted  by  the  col- 
lege. Whether  it  was  being  drawn  up,  or  to  be  drawn  up, 
I  liave  no  doubt  it  was  sufficiently  referred  to,  and  even  witn- 
out  any  reference  to  it,  the  under-lease  would  contain  cove- 
nants similar  to  those  in  the  original  lease.  So  that  I  cannot 
see  any  uncertainty,  more  particularly  seeing  that  the  money 
had  been  paid  and  the  man  had '  entered  into  possession. 
Therefore  I  should  hold  that  it  was  clear,  as  between  Mum- 
ford,  if  he  had  been  alive,  and  Barnett,  if  he  had  been  the 
defendant,  that  Mumford  would  have  a  right  to  say  that 
Barnett  was  a  trustee  for  him  to  the  extent  of  the  under- 
lease agreed  to  be  granted  by  Barnett. 

After  this  Barnett  committed  a  fraud,  for  the  transaction 
cannot  be  described  in  any  other  way.  Concealing  the  fact 
that  he  had  sold  the  house,  and  concealing  the  fact  from 
Mumford  that  he  had  got  the  lease  from  the  college,  and 
therefore  was  bound  to  grant  the  under-lease,  he  deposited 
this  lease,  which  was  granted  on  the  9th  of  December,  1869, 
by  the  college,  with  Stohwasser,  the  defendant,  as  a  security 
for  a  loan.  At  that  time  the  tenant,  who  had  originally 
been  let  into  possession,  had  gone  away,  and  the  house  was 
shut  up  and  vacant ;  and  at  that  time,  therefore,  there  were 
no  means  of  finding  out  by  inquiry  from  the  tenant  who  was 
the  owner  of  the  house.  Mr.  Stohwasser,  therefore,  advanced 
562]  his  *money,  believing  that  he  had  a  good  title,  and 
without  any  notice,  actual  or  constructive,  that  he  had  a 
bad  title.  The  lease  was  deposited  with  him,  and  the  house 
was  empty.  Afterwards  the  house  was  let  to  the  present 
tenant,  who  has  been  in  possession  certainly  since  March, 
1872.  He  has  paid  his  rent  to  the  plaintiffs  through  the 
agency  of  Barnett,  and  he  was  undoubtedly  the  plaintiffs' 
tenant.  On  the  27th  of  December,  1872,  Barnett  assigned 
the  legal  estate  to  Stohwasser ;  but  the  mistake  which  Stoh- 
wasser, or  his  advisers,  made  was  in  not  taking  that  assign- 
ment when  he  advanced  his  money.  Then  he  might  have 
been  safe ;  but  he  delayed  taking  tuat  assignment  until  De- 
cember, 1872,  and  at  that  time  the  house  was  undoubtedly 
in  the  possession  of  the  tenant  of  the  plaintiffs,  and  there- 
fore he  had  constructive  notice  of  this  tenancy^,  and  conse- 
quently notice  of  the  plaintiffs'  title.  It  was  his  duty,  upon 
taking  the  assignment,*to  inquire  of  the  tenant  of  whom  he 
held  ;  not  having  done  that,  he  got  constructive  notice  that 
the  person  assigning  to  him  was  a  trustee.  In  other  words, 
he  took  an  assignment  of  the  legal  estate  from  a  person 
whom  he  knew  to  be  a  trustee  for  other  persons.     I  take  it 
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to  be  clearly  settled,  from  very  ancient  times, -that  such  an 
assignment  will  not  avail  the  person  taking  it  to  get  rid  of  a 
prior  equity.     That  is  xery  old  law. 

There  is  a  second  point  raised,  on  which  I  have  a  word  to 
say,  although  I  think  it  does  not  arise  in  this  case.  I  mean 
the  question  what  the  effect  would  be  if  the  defendant  had 
no  notice  of  the  trust.  I  say  I  do  not  think  it  is  necessary 
to  decide  it,  because  I  hold  that  he  had  notice.  As  to  this 
second  point,  there  has  been  a  great  conflict  of  opinion  ;  my 
own  opinion  is,  that  even  without  notice  he  could  not  have 
acquired  title ;  but,  as  I  said  before,  there  is  probably  no 

r^int  on  which  there  has  been  greater  difference  of  opinion, 
entirely  subscribe  to  what  Lord  Justice  James  said,  in  the 
case  of  Pilcher  v.  Rawlins  (*),  as  to  the  old  cases,  in  which 
a  trustee  of  a  term  to  attend  the  inheritance  was  allowed  to 
assign  in  such  a  manner  as  to  give  preference,  being  contrary 
to  all  principle.  Those  were  really  cases  of  constructive 
notice,  oecause.the  person  taking  the  assignment  must  have  . 
known  that  the  person  assigning  was  a  trustee  for  some  one. 
What  Lord  Justice  James  *says  is  this('):  ''Those  [563 
cases  where  the  person  seeking  the  conveyance  knew  the 
fact  that  the  trustee  was  trustee  for  somebody  else,  and 
could  not  convey  without  a  breach  of  trust,  whilst  the  trus- 
tee was  left  in  ignorance — those  cases,  I  say,  involve  a  prin- 
ciple which  I  have  never  been  able  to  understand."  The  case 
on  which  I  have  just  expressed  my  opinion  is  the  converse 
one  to  that  put  by  the  Lord  Justice.  I  do  not  mean  the 
actual  case  now  before  me,  because  I  hold  that  the  mortgagee 
had  notice ;  but  supposing  that  I  did  not  so  hold,  this  would 
be  the  case  of  a  trustee  knowing  that  he  was  a  trustee  assign- 
ing over  the  legal  estate  to  a  person  who  did  not  know  he 
was  a  trustee,  that  person  having  previously  acquired  an 
equitable  interest;  and  I  should  hold,  if  that  neat  point 
came  for  decision,  which  I  think  it  does  not  in  this  case,  that 
the  second  equitable  incumbrancer  or  the  purchaser  of  the 
equity  did  not  thereby  gain  any  priority ;  in  other  words, 
that  a  person  knowing  that  he  is  a  trustee,  cannot,  without 
receiving  value  at  the  time,  by  committing  a  breach  of  trust, 
deprive  his  own  cestui  que  trust  of  his  rights.  Here,  however, 
the  point  I  have  to  decide  is  whether  a  person  with  notice 
at  the  time  he  takes  the  legal  estate  that  the  person  assign- 
ing it  is  a  trustee  of  the  estate  can  get  priority.  I  think 
that  has  been  long  since  settled.  I  will  refer  to  two  cases 
only.  In  the  old  case  of  Saunders  v.  Dehew  (*),  the  court 
said  this :  ' '  Though  a  purchaser  may  buy  in  an  incumbrance", 

(')  Law  Rep.,  1  Ch.,  259.  («)  Law  Rep.,  1  Ch.,  268.  (')  2  Veru.,  271. 
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or  lay  hold  on  any  plank  to  protect  himself,  yet  he  shall  not 
protect  himself  by  the  takmg  a  conveyance  from  a  trustee 
after  he" — that  is,  the  purchaser — "  had  notice  of  the  trust. 
For  by  taking  a  conveyance  with  notice  of  the  trust,  he  hiln- 
self  becomes  the  trustee,  and  must  not,  to  get  a  ])lank  to 
save  himself,  be  guilty  of  a  breach  of  trust.'"  I  think  that 
states  the  law  about  as  conciselj^  as  it  can  be  stated.  The 
exact  point  that  I  have  to  deal  with  came  before  Vice-Chan- 
cellor  Wigram  in  the  case  of  AUen  v.  Knight  (*).  That  was 
a  very  singular  case.  It  may  be  stated  shortly  in  this 
way :  There  was  a  first  mortgage,  then  a  second  mortgage, 
both  equitable.  Then  the  second  mortgagee,  who  hM.  no 
notice  of  the  first,  purchased  the  equity  of  redemption,  and 
then  got  in  the  legal  estate.  At  the  time  he  got  in  the  legal 
564]  *estate  he  had  notice  of  the  first  mortage,  although 
he  had  ho  notice  at  the  time  he  was  advancing  his  money 
on  the  second.  The  Vice-Chancellor  held,  that  he  could  no^ 
by  getting  in  the  legal  estate,  oust  the  first  mortgagee,  he 
having  notice  of  the  first  equitable  mortgage  at  the  time  he 
got  in  the  legal  estate.  That  was  a  mere  contract  as  this  is. 
He  says  ('):  *'The  first  question  is,  whether  the  convey- 
ance of  the  legal  estate  by  means  of  the  surrender  and  the 
admittance  thereunder,  has  altered  the  relative  position  of 
the  parties.  Charles  Allen  at  that  time  filled  different  charac- 
ters. He  was  trustee,  under  the  will  of  Harris,  of  the  £1,060 
stock ;  of  the  equitable  mortgage  for  securing  it,  and  of  the 
legal  estate  by  which  the  equitable  mortgage  was  protected. 
He  was,  in  addition  to  his  character  of  mor%agor,  Dound  by 
express  contract  with  two  of  the  trustees  of  Harris'  will " — 
they  were  the  persons  entitled  to  the. equitable  mortgage. 
*'The  question  is,  could  the  defendants,  the  Smiths,  either 
as  purchasers  for  value  or  as  second  mortgagees,  having 
notice  of  Charles  Allen's  obligations  to  his  cestuis  que  trusi^ 
insist  upon  holding  the  legal  estate  as  against  those  parties 
with  notice  of  whose  rights  that  estate  was  taken?  1  think 
they  could  not,  and  that  they  must  hold  the  legal  estate 
precisely  as  Charles  Allen  held  it,  for  which  the  case  of 
Saunders  v.  Dehew  (*)  is  an  authority,  if  authority  were 
wanting.  My  opinion,  therefore,  is,  that  the  change  of  the 
legal  estate  made  no  difference  in  the  position  of  the  parties. ' ' 
That  is  a  distinct  authority  in  favor  of  my  decision  in  this 
case,  and  I  must  hold,  therefore,  that  the  defendant  Stoh- 
wasser is  bound  to  execute  a  proper  under-lease  to  the  plain- 
tiffs at  the  rent  of  £14  a  year,  and  subject  to  proper  covenants, 

{})  6  Hare,  272.  O  ^  Hare,  278.  (»)  2  Vern.,  271. 
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having  regard  to  the  covenants  in  the  original  lease,  and  if 
there  is  any  dispute  that  must  be  referred  to  Chambers. 

As  regards  the  costs,  certainly  anything  more  careless 
than  the  conduct  of  the  late  Mr.  Mumford  one  cannot  well 
imagine.  He  enters  into  a  verbal  agreement  with  a  specula- 
tive builder,  and  when  he  takes  a  written  agreement  he  does 
not  take  it  in  the  proper  form.  Although  he  knew  that  a 
lease  was  soon  to  be  granted,  or  ought  to  have  been  granted, 
he  gives  no  notice  to  the  college,  nor  pakes  any  attempt  to 

})revent  that  speculative  builder  getting  possession  oi  the 
ease.  He,  knowing  from  the  nature  of  the  case  that  the 
*lease  would  be  granted  to  him,  takes  no  steps  to  [565 
prevent  this  man  committing  a  fraud,  and  I  might  almost 
say  tempts  him  (in  one  sense  of  the  word)  to  commit  a  fraud 
by  taking  no  step.  On  the  other  hand,  the  defendant  is  in 
the  unfortunate  position  of  a  person  who  chose  to  take  an 
equitable  mortgage.  If  persons  do  lend  their  money  to 
speculative  builders  on  deposit  of  leases,  knowing,  or  being 
bound  to  know,  that  there  may  be  some  other  equitable  title 
created  on  the  part  of  -  the  persons  depositing  which  may 
have  priority  over  theirs,  such  persons  so  lending  money 
must  not  complain,  in  the  present  state  of  the  law,  tnat  they 
lose  their  security ;  but  I  do  not  think  in  a  case  of  this  kind, 
where  two  innocent  parties  have  been  defrauded,  and  where 
both  have  been  guilty  to  some  extent  of  negligence,  that  I 
ought  to  visit  the  person  losing  his  money  with  costs.  The 
decree  will  be  that  the  defendants  grant  a  lease  in  accord- 
ance with  the  parol  agreement. 

Solicitors :  Mr.  L.  W.  Oregory ;  Messrs.  Pike  &  Son. 


[Law  Reports,  18  Equity  Cases,  678.] 
V.C.M.,  July  10,  1874. 
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.    Hoghton.  v.  Fiddey. 

[1867    H.     249.] 
Prae&oe — BiU  of  Betfiew  Infant  PetiHoner — AffidavU  of  neeni  Duoovery  of  Faett. 

An  infant  petitioning  for  leave  to  file  a  bill  of  review  will  not  be  required  to  ^ve 
evidence  that  the  knowledge  of  the  facts  relied  upon  could  not  have  been  previously 
obtained  by  reasonable  diligence : 

Qmere,  whether  an  infant  requires  the  leave  of  the  court  to  file  such  a  bilL 

This  was  a  petition  asking  for  liberty  to  file  a  bill  or  sup- 
plemental bill  in  the  nature  of  a  bill  of  review. 
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The  petitioner,  Frances  de  Hoghton,  was  an  infant,  and 
appeared  by  Richard  de  Hoghton  as  next  friend.  She  was 
one  of  the  children  of  the  late  Harriett  Sarah,  Dowager 
Lady  De  Hoghton,  who,  by  her  will,  dated  the  16th  of  Au- 
gust, 1862,  gave  her  personal  estate  to  three  trustees,  whom 
she  also  appointed  executors,  and  two  only  of  whom,  viz., 
Colonel  John  Ireland  Blackburn  and  Charles  Fiddey, 
proved  the  will,  and  accepted  the  trusts.  The  trusts  of  the 
will  were,  to  sell  and  coifvert  into  money  the  whole  of  her 
estate,  and  invest  in  parliamentary  stocks  or  funds  of  Great 
Britain,  or  government  securities,  or  mortgages  upon  real  or 
long  leasehold  estates,  and  to  hold  the  same  upon  certain 
trusts  for  the  benefit  of  her  children.  On  the  25th  of  Sep- 
tember, 1866,  she  made  a  codicil  to  her  will  by  which  she 
devised  and  bequeathed  any  legal  estates  vested  in  her  as 
mortgagee  and  trustee  to  Charles  Fiddey  alone. 

Lady  De  Hoghton  died  on  the  10th  of  December,  1866, 
and  her  estate  was,  for  the  purpose  of  obtaining  probate, 
sworn  under  £50,000.  She  left  ten  children  living  at  her 
death,  most  of  whom  were  then  infants. 

On  the  24th  of  October,  1867,  a  bill  was  filed  in  the  name 
of  the  infant  children  by  one  Frederick  Francis  Errever,  as 
next  friend,  against  the  executors,  Mr.  Fiddey  and  Colonel 
Blackburn,  and  Thomas  de  Hoghton,  ouq  of  Lady  Hogh- 
ton's  children,  who  was  then  oi  age,  and  out  of  tne  juris- 
574]  diction  of  the  court,  charging  *Fiddey  with  having 
misapplied  the  assets  of  the  testatrix  which  had  come  into 
his  hands,  and  seeking  to  have  the  estate  administered  by 
the  court. 

Colonel  Blackburn  then,  on  the  advice  of  his  solicitors, 
concurred  in  the  institution  of  an  administration  suit  by- 
summons  on  behalf  of  the  infant  children,  against  himself 
and  Mr.  Fiddey  ;  and  in  an  application  to  the  court  on 
which,  in  December,  1867,  an  order  was  obtained  staying  all 
further  proceedings  in  the  first  suit,  as  not  being  for  the 
benefit  of  the  infants.  On  the  18th  of  December,  1867,  the 
usual  administration  decree  was  made  on  the  summons. 
This  order  was  never  carried  into  Chambers,  and  no  further 
step  was  taken  in  the  suit.  •  . 

Piddey  was  a  practising  solicitor,  and  Colonel  Blackburu 
and  theDe  Hoghton  family  had  full  confidence  in  him,  and 
left  the  management  of  their  affairs  entirely  in  his  hands. 
The  order  staying  proceedings  in  the  first  suit  was  obtained 
upon  an  affidavit  by  the  solicitors  that  they  had  received 
from  Fiddey  full  and  satisfactory  accounts  and  explana- 
tions as  to  the  testatrix's  estate,  and  that  they  had  investi- 
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gated  them,  and  found  that,  with  the  exception  of  a  sum  of 
£900,  representing  a  mortgage  which  had  just  been  paid  off, 
tlie  estate  was  duly  invested,  partly  in  consols  and  partly 
upon  mortgage  security  of  ample  value. 

Fiddey  died  on  the  4th  of  September,  1872.  The  petition 
alleged  that  inquiries  were  then  made  in  reference  to  the 
trust  funds  and  securities  belonging  to  the  estate  of  the 
testatrix,  and  subject  to  her  will,  and  that  it  was  then  for 
the  first  time  discovered  that  at  some  time  or  other,  but 
whether  before  or  after  the  date  of  the  order  of  the  18th  of 
December,  1867,  had  not  been  ascertained,  Fiddey  was  al- 
lowed by  Colonel  Blackburn  to  obtain  the  sole  possession 
and  control  of  the  several  securities  on  which  the  testatrix's 
estate  was  invested,  and  that  such  securities  were  not  now 
forthcoming,  but  had  been  misapplied  by  Fiddey,  and,  with 
the  exception  of  a  mortgage  security  for  £21,000,  had  been 
applied  by  him  to  his  own  use. 

Fiddey  had  died,  leaving  liabilities  far  exceeding  his  as- 
sets, and  it  was  now  desired  to  carry  on  the  administration 
suits  with  a  view  to  making  Colonel  Blackburn  liable  for 
the  losses  occasioned  by  the  default  of  his  co-executor  and 
CO- trustee. 

*The  petitioner  prayed  that  she  mi^ht  be  at  liberty  [575 
to  exhibit  a  bill  or  supplemental  bill  m  the  nature  of  a  bill 
of  review,  with  respect  to  the  matters  stated  in  the  petition 
touching  the  estate  and  effects  of  the  testatrix  and  the  man- 
agement and  disposition  thereof  and  otherwise  relating 
thereto,  and  for  relief  in  respect  thereof  as  she  might  be 
advised. 

The  petition  was  supported  by  an  affidavit  of  the  petition- 
er's soncitor  echoing  it  from  information  and  belief. 

Mr.  Glasse,  Q.C.,  and  Mr.  Ingle  Joyce,  for  the  petitioner : 
Probabljr  the  necessary  bill  might  nave  been  filed  with- 
out previously  asking  the  leave  of  the  court,  but  the  peti- 
tioner desires  to  be  free  to  add  to  the  decree  if  necessary 
without  running  the  risk  of  having  to  meet  an  objection 
that  the  leave  of  the  court  was  required.  Assuming  the  pe- 
tition to  be  necessary,  a  prima  jacie  case  for  making  the 
order  asked  for  has  been  made  out,  and  that  is  all  that  is  re- 
quired :  Partington  v.  Reynolds  (*). 

Mr.  Cotton,  Q.C.,  and  Mr.  Leonard  Field,  for  Colonel 
Blackburn :  The  petitioner  may  either  file  this  bill  without 
the  leave  of  the  court,  in  which  case  it  is  unhecessary  and 
no  order  ought  to  be  made,  or,  if  it  is  necessary,  the  court 
must  be  satisfied  that  the  facts  on  which  the  petition  is 

(»)  4  Jur.  (N.  S.),  200;  6  W.  R.,  615. 
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based  have  come  to  the  knowledge  of  the  applicant  and  his 
agent  for  the  first  time  since  the  period  when  he  could  have 
made  use  of  it  in  the  suit:'  DanielVs  Chancery  Practice ('). 
The  infant  ought,  in  fact,  to  appear  by  the  same  next  friend 
as  in  the  suit,  and  he  ought  to  make  the  necessary  affidavit. 
The  fact  is  that  all  parties,  including  Lady  De  Hoghton, 
trusted  Fiddey,  and  there  are  no  facts  which  could  not  have 
been  discovered  at  the  time  if  anv  reasonable  diligence  had 
been  used.  An  affidavit  upon  information  and  belief  merely 
will  not  support  the  petition :  Thomas  v.  Rawlings  ('). 

Mr.  Torriano  appeared  for  the  executors  of  Fiddey. 
576]  *SiR  R.  Malins,  V.C,  after  stating  the  facts,  con- 
tinued :  The  question  which  I  have  to  decide  is,  whether 
this  infant,  on  whose  behalf  a  decree  was  taken  by  consent 
in  1867,  is  to  suffer  by  any  negligence  or  want  of  toiowledge 
on  the  part  of  her  then  next  friend.  I  am  clearly  of  opinion 
she  cannot  be  called  upon  to  endure  that  inconvenience.  It 
is  said  that  there  is  no  occasion  for  this  application,  because 
she  is  at  liberty  to  file  a  bill  without  leave.  I  am  by  no 
means  satisfied  that  the  bill  might  not  have  been  filed  with- 
out the  leave  of  the  court ;  because  the  case  is  that  of  a 
next  friend  haying  taken  a  common  administration  decree 
at  a  time  when  there  was  no  reason  to  suspect  that  any- 
thing more  could  be  required,  and  having  grossly  and  inex- 
cusably neglected  his  auty  in  not  even  having  carried  the 
decree  so  obtained  into  Chambers.  It  may  be  that  if  the 
decree  had  been  duly  prosecuted  this  misfortune  might  not 
have  fallen  on  anv  of  the  parties.  Mr.  Fiddey  might  have 
found  the  money  ne  had  misapplied  at  the  expense  of  some 
other  person,  or  at  that  time  he  may  not  have  incurred  the 
losses  which  led  to  the  subsequent  disastrous  state  of  his 
affairs.  However  that  mav  be,  the  proposition  that  an  in- 
fant of  tender  years  may  have  her  whole  fortune  wrecked 
by  the  neglect  of  her  next  friend  is  so  monstrous  that  I  can- 
not pay  attention  to  it.  She  is  entitled  to  have  a  next 
f  riena  who  is  diligent  and  will  protect  her  interests. 

On  the  question  whether  there  are  any  facts  which  only 
became  known  on  the  death  of  Mr.  Fiddey,  and  are  such  as 
entitle  the  plaintiff  to  review  the  previous  orders,  I  am  satis- 
fied upon  the  whole  that  by  no  reasonable  diligence  could 
the  facts  relied  on  by  the  petitioner  have  been  discovered  in 
1867,  but  if  it  was  possible  to  discover  them,  the  discovery 
ought  to  have  been  made  by  Colonel  Blackburn  himself. 

The  first  question  is,  whether  this  infant  is  entitled  to  file 
a  bill.     It  is  perfectly  clear  to  my  mind  she  must  have  that 

0)  6th  ed,  p.  1423.  («)  84  Beav.,  60. 


Vol.  XVIH]  EQUITY  CASES.  •  545 

V.C.M.  In  re  Hoghton.     Hoghton  v.  Fiddey.  1874 

I  I  ■■  ■■       1. 11     ■     _  I  II  r       -  * 

right.  She  happens  to  be  one  of  a  large  family,  but  she  has 
sufficient  interest  in  her  mother's  estate  to  entitle  her  to 
maintain  a  suit  against  the  trustee.  This  being  so,  the  only 
remaining  question  is  whether  it  is  necessary  for  the  peti- 
tioner to  apply  for  leave  to  file  the  bill.  Possibly  it  may 
not  be. necessary ;  but,  on  the  other  hand,  it  may  *be  [57/ 
requisite  to  add  an  inquiry  to  the  decree  in  the  suit,  and  it 
may  be  more  proper  tnat  there  should  be  the  leave  of  the 
court  to  make  that  addition.  Therefore,  I  cannot  say  I  am 
by  any  means  satisfied  that  it  was  not  necessary  to  apply  to 
this  court,  but  whether  necessary  or  not,  I  think  it  was 
quite  proper. 

Then  with  regard  to  the  aflidavit,  Mr.  Field  cited  Thomas 
V.  RawUngs  ('),  in  which  leave  to  file  a  bill  of  this  kind 
without  the  usual  aflidavit  that  the  mistake  could  not  have 
been  earlier  discovered  by  reasonable  diligence  was  refused 
to  a  person  sui  Juris.  But  that  case  has  no  application  to 
an  infant  of  tender  years  who  can  be  guilty  of  no  negligence, 
and  cannot  be  answerable  for  the  negligence  of  her  next 
f  rieAd ;  and  Mr.  Field  has  not  been  able  to  find  a  case  where 
the  principle  has  been  applied  to  an  infant,  because  it  never 
has  been  so  applied.  Negligence  cannot  be  imputed  to  an 
infant  for  not  discovering  facts,  for  an  infant  is  not  bound 
to  discover  anything,  and  therefore  no  aflidavit  of  reason- 
able diligence  can  be  required.  This  infant  petitioner  has  a 
right  to  investigate  the  case,  and  I  am  of  opinion  upon  the 
whole  that  it  is  a  prudent  and  proper  course  to  come  to  this 
court  before  filing  a  supplemental  oill  in  the  nature  of  a  bill 
of  review.     The  leave  must  therefore  be  given. 

If  the  application' had  been  acceded  to  by  Colonel  Black- 
bum,  I  think  the  proper  course  would  have  been  to  make 
the  expenses  of  the  petition  costs  in  the  cause  in  which  the 
administration  decree  has  already  been  made.     I  think  the 

Petitioner's  costs  ought  to  be  costs  in  that  cause,  and  that 
olonel  Blackburn  should  be  allowed  such  costs  as  would 
have  been  incurred  if  he  had  not  opposed  this  petition,  but 
had  acceded  to  its  prayer. 

Solicitors:  Messrs.  Gregory^  Rowcliffes&Rawle;  Messrs. 
Fields  Roscoe  &  Co.;  Messrs.  Pitman  <fe  Lane. 

(»)  84  Beav.,  50. 
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[Law  Reports,  18  Equity  Cases,  678.] 
V.C.M.,  June  24 ;  July  11,  1874. 

578]  *ScoTT  V.  Cumberland. 

[1867     S.     118.] 
Administraiion  Suit — Co9t» —  Undi^x^ed  of  Heal  Ettaie — Lapaed  Shoare, 

The  rule  that  in  providing  for  the  costs  of  an  administration  suit  real  estate  undis- 
posed of  must  be  applied  for  that  purpose  in  priority  to  personal  estate  efifectually 
disposed  of,  applies  equally  to  real  estate  which  descends  by  reason  of  li^e  and  to 
that  as  to  which  no  disposition  has  been  attempted. 

Mdddison  v.  Fye  (')  questioned. 

This  was  a  suit  for  the  administration  of  the  estate  of  one 
Walter  Scott,  who  bj  his  will  dated  the  19th  of  September, 
1840,  directed  that  his  residuary  estate,  which  consisted  both 
of  realty  and  personalty,  should  after  the  death  of  his  wife 
be  divided  into  three  equal  parts,  and  that  one  of  such  parts 
should  be  paid  to  such  of  the  children  of  his  late  brother, 
John  Scott,  as  should  be  living  at  the  death  of  his  wife,  and 
another  of  such  parts  should  be  paid  to  such  of  the  children 
of  his  sister  Agnes  as  should  be  living  at  his  death,  and  the 
remaining  part  to  such  of  the  children  of  his  late  wife's 
brother,  Hugh  Ellis,  as  should  be  living  at  his  said  wife's 
decease. 

The  testator  died  on  the  16th  of  December,  1843,  leaving 
his  widow  surviving  him,  and  she  died  in  the  year  1864. 
There  were  then  living  no  children  of  the  testator's  sister 
Agnes,  or  of  Hugh  Ellis,  and  consequeijtly  the  shares  of 
residue  given  to  such  children  lapsed  and  devolved  as  to  the 

i personalty  on  the  testator's  next  of  kin,  and  as  to  realty  on 
lis  heir-at-law. 

The  suit  was  instituted  by  one  of  the  children  of  the  tes- 
tator's brother,  John  Scott,  and  was  heard  on  further  con- 
sideration on  the  8th  of  May,  1874. 

The  testator's  residuary  estate  consisted  partly  of  real  and 
partly  of  personal  estate,  but  the  amount  of  the  lapsed 
shares  of  personalty  was  found  to  be  insufficient  for  pay- 
ment of  the  costs  of  the  suit.  The  minutes  of  the  order  on 
further  consideration,  as  prepared  by  the  plaintiff,  accord- 
579]  ingly  provided  for  applying  the  *shares  of  the  real 
estate  which  nad  lapsed  in  payment  of  the  residue  of  these 
costs,  in  priority  to  the  personal  estate  effectually  disposed 
of  by  the  will.     After  some  discussion  an  order  was  made 

Q)  32  Beav.,  658. 
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according  to  the  minutes,  but  on  drawing  up  the  order  the 
question  how  the  costs  were  to  be  borne  was  raised  by  the 
heir-at-law. 

The  cause  was  accordingly  set  down  to  be  spoken  to  upon 
the  minutes,  in  order  that  the  point  might  be  reargued. 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Angela  Lewis ^  for  the 
heir-at-law :  The  rule  that  the  costs  of  an  administration 
suit  are  payable  out  of  real  estate  undisposed  of  in  priority 
to  personal  estate  passing  under  the  will  applies  only  where 
no  attempt  has  been  made  by  the  testator  in  the  cause  to 
dispose  of  such  real  estate.  Where  it  becomes  undisposed 
of  by  the  failure  of  an  attempted  disposition,  the  heir-at-law 
does  not  bear  more  than  a  ratable  proportion  of  the  costs : 
Byre  v.  Marsden  (*).  That  was  a  decision  of  Lord  Cotten- 
ham  based  upon  a  previous  decision  in  Skrymsher  v.  Ncyrth- 
cote{*).  The  same  rule  was  applied  in  Mdddison  v.  Pye{\ 
and  in  Burt  v.  Sturt  (*),  and  the  only  authority  seemingly 
opposed  to  it  is  How  v.  How  ('),  which  being  only  decided 
by  a  Vice-Chancellor,  cannot  be  considered  as  overruling 
Lord  Cottenham,  especially  as  it  does  not  appear  that  JSyre 
V.  Marsden  was  cited  before  the  Vice-Chancellor :  Oddle  v. 
Brown  (•). 

Mr.  Glasse,  Q.C.,  and  Mr.  Langworthy^  for  the  executors 
of  the  last  surviving  executor  of  the  testator:  This  case 
differs  entirely  from  Eyre  v.  Marsden,  The  principle  on 
which  it  depends  is  clearly  laid  down  in  Stead  v.  Hard- 
aJcer  (^)  where  the  question  was  how  debts  were  to  be  borne 
as  between  descended  and  specifically  devised  real  estate, 
and  it  was  treated  as  a  settled  rule  that,  in  the  absence  of 
any  express  direction  to  the  contrary,  the  descended  estates 
were  to  be  applied  in  prioritv  *to  those  which  were  [580 
disposed  of.  The  rule  as  to  tne  costs  of  an  administration 
suit  is  exactly  the  same.  A  different  rule  of  administration 
may  be  apjplied  by  the  testator,  as  was  the  case  in  Eyre  v. 
Marsden  {%  where  there  was  a  specific  charge  of  costs  and 
charges  attending  the  execution  of  the  will.  But  that  case 
is  no  authority  wnere  the  will  is  silent  as  to  the  costs  of  a 
suit.  A  mere  charge  of  testamentary^  expenses  would  not 
carry  the  costs  of  an  administration  suit :  Browne  v.  Oroom- 
bridge  {^).  Maddison  v.  Pyei^)  mighty  very  well  not  have 
been  reported.  In  a  case  which  especially  turns  upon  the 
expressions  of  the  will  there  is  no  case  cited,  the  provisions 

(')  4  My.  A  Cr.,  231.  («)  Law  Rep.,  7  Eq.,  414. 

(*)  1  Sw.,  566.  (•)  4  De  G.  A  J.,  179. 

(«)  82  Beav.,  668.  (')  Law  Rep.,  16  Eq.,  176. 

(*)  10  Hare,  415.  (S)  4  Madd.,  496. 
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of  the  will  are  not  stated,  and  no  council  are  mentioned  as 
having  appeared.  It  cannot  be  treated  as  an  authority  for 
the  general  proposition  set  up  by  the  heir-at-law.  In  Eyre 
V.  Marsden  the  words  charging  the  costs  are  just  as  strong 
as  those  charging  the  just  debts,  funeral  and  testamentary 
expenses  in  Stead  v.  Hardaker  (*).  Row  v.  Rcmt  (')  is  the 
latest  case  on  the  question,  and  is  clearly  in  point. 

Mr.  Caldecott^  (Mr.  Cotton^  Q.C.,  with  him),  for  the  plain- 
tiflP,  supported  the  same  view. 

Mr.  rearson^  in  reply :  In  Eyre  v.  Marsden  it  is  true 
that,  as  in  Steojd  v.  Hardaker^  the  testator  had  given  direc- 
tions as  to  the  payment  of  debts  or  costs  out  of  a  particular 
fund,  and  those  directions  had  to  be  followed.  But  in  Eyre 
V.  Marsden  the  question  was  also  considered  upon  princi- 
ple, and  Lord  Cot tenham  (')  distinctly  laid  down  that  where 
a  devise  of  real  estate  lapses  it  is  not  property  undisposed 
of,  so  as  to  be  required  to  bear  the  costs  in  preference  to 
property  effectually  disposed  of  under  the  will,  and  he  ex- 
pressly followed  the  order  as  to  costs  which  the  Registrar's 
book  showed  had  been  made  in  AcJcroyd  v.  Smitfison  (*) ; 
and  Eyre  v.  Marsden  has  been  continuously  treated  as  lay- 
ing down  this  rule,  as  appears  from  EJhorne  v.  Ooodei^\ 
5ol]  Bagot  v.  Legge{^\  and  in  Burt  v.  *Sturi{'\  where  thie 
failure  of  disposition  arose  from  exactly  the  same  cause  as 
in  Eyre  v.  Marsden  (") ;  but  there  were  no  words  tending  to 
throw  the  costs  upon  any  particular  fund.  The  same  rule 
is  also  laid  down  in  Danielts  Chancery  Practice  Q. 

July  11.  Sir  R.  Malins,  V.C:  This  is  an  ordinary  ad- 
ministration suit,  and  on  the  hearing  on  further  considera- 
tion on  the  27th  of  May  last  I  made  a  declaration  that  certain 
shares  of  the  produce  of  the  real  estate  of  the  testator, 
Walter  Scott,  which,  in  the  events  that  had  happened,  had 
become  undisposed  of,  and  consequently  descended  to  the 
heir-at-law,  were  the  primary  fund  for  the  payment  of  the 
debts  of  the  testator  and  the  costs  of  the  suit.  Mr.  Pear- 
son having  suggested  a  doubt  as  to  the  correctness  of  this 
view  of  the  case,  the  point  was  reargued  on  the  24th  of 
June  last.  Mr.  Pearson,  in  his  argument  on  that  occasion, 
did  not  dispute  the  rule  established  by  Lord  Hardwicke  in 
Galton  V.  Hancock  ("),  which,  it  will  be  remembered,  was 
well  considered  by  him,  because  the  report  states  that  after 


Q)  Law  Rep.,  16  Eq.,  176. 
(«)  Law  Rep.,  7  Eq.,  414. 
(»)  4  My.  &  Cr.,  246. 
(*)  i  Bro.  C.  C,  608. 
(*)  14  Sim.,  165. 


(•)  2  Dr.  A  Sm.,  259. 
O  10  Hare,  415,  428. 
(8)  4  My.  A  Cr.,  231. 
(»)  6th  ed.,  p.  1294. 
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considering  it  for  a  whole  year  he  entirely  changed  his 
opinion,  and  reversing  every  part  of  his  former  decree,  de- 
cided that  a  descended  estate  must  exonerate  a  specifically 
devised  estate  from  the  debts  of  the  testator,  and  the  costs 
of  the  suit.  Mr.  Pearson,  however,  contended  that  the  rule 
.  applied  only  to  an  estate,  or  the  share  of  an  estate  which 
was  left  undisposed  of  by  the  will,  and  not  to  one  which  be- 
came so  by  events  happening  after  the  execution  of  the 
will ;  as,  for  instance,  by  lapse  in  consequence  of  the  death  . 
of  the  devisee  in  the  lifetime  of  the  testator.  In  support  of 
this  view  he  mainly  relied  on  the  judgment  of  Lord  Totten- 
ham in  Eyre  v.  marsden.  In  that  case  the  testator  began 
his  will  by  directing  that  all  his  just  debts  and  funeral  and 
*  testamentary  expenses  should  be  paid  by  his  trustees  and 
executors  therein  named,  out  of  his  real  and  personal  es- 
tate. Everything,  therefore,  was  charged,  and  that  was  the 
state  of  facts  wiUi  which  Lord  Cottenham  had  to  deal,  and 
it  is  evident  from  the  judgment  that  his  expressions  were 
regulated  by  *that  consideration.  For  he  says (*),  ''It  [582 
is,  however,  expedient  to  see  what  the  testator  has  directed 
upon  this  subject.  He,  hi  the  first  place,  directs  the  pay- 
ment of  his  testamentary  expenses  out  of  his  real  and  per- 
sonal estate ;  and  after  having  devised  and  bequeathed  all 
his  real  and  personal  estate  to  his  trustees,  he  declares  the 
trusts  to  be  that  they  shall  at  any  time  or  times  after  his 
death  sell  and  convert  into  money  all  his  real  and  personal 
estate,  and  invest  the  proceeds,  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  and  the  costs  and  charges 
at  tending,  the  execution  of  his  will" — which,  of  course,  in- 
cludes the  costs  of.  the  suit — "arid  then,  after  directing  the 
payment  of  the  annuities  to  his  three  children,  he  directs 
that  the  surplus  of  the  annual  income  of  his  estate  and  ef- 
fects shall  be  applied  in  accumulation  of  the  capital  of  his 
Property  for  the  benefit  of  his  grandchildren,  and  after  the 
eath  of  the  survivor  of  his  children,  the  annuitants,  he  di- 
rects his  trustees  to  sell  and  convert  into  money  all  such 
parts  of  his  estate  and  effects  as  shall  not  consist  of  money, 
and  call  in  the  money  placed  out  upon  security  as  afore- 
said, and  divide  the  same,  after  deducting  the  expenses  of 
performing  that  his  will  and  the  legacies  thereinafter  men- 
tioned, amongst  his  grandchildren."  Then  occur  the  ex- 
pressions which  give  some  semblance  of  support  to  the 
argument  of  Mr.  Pearson.  He  cites  a  number  of  cases,  and 
he  says('),  "These  cases  seem  to  negative  the  proposition 
contended  for  by  the  respondents,  and  to  establish,  on  the 

0)  A  My.  &  Or.,  241.     *  («)  4  My.  &  Or.,  245. 
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'contrary,  that  where  an  intestacy  as  to  part  of  the  personal 
estate  arises  from  the  intention  of  the  testator  being  defeated 
by  the  happening  of  some  event  or  the  operation  of  law,  the 
part  so  failing  to  the  next  of  kin  shall,  in  his  hands,  be  sub- 
ject to  the  same  liability  as  to  costs,  and  to  no  more  than  it 
would  have  been  subject  to  if  the  gift  had  taken  effect. 
And  if  that  be  so  in  other  cases,  why  should  it  not  be  so  in 
cases  of  partial  intestacy  arising  from  the  operation  of  the 
act  against  accumulation  ?  Why  should  a  rule  as  to  costs 
be  adopted  in  cases  within  the  39  &  40  Geo.  3,  c.  98,  differ- 
ent from  that  which  has  been  adopted  in  cases  within  the  9 
Geo.  2,  c.  36.  .  By  the  latter  statute  dispositions  inconsist- 
ent with  its  provisions  are  declared  to  be  absolutely,  and  to 
all  intents  and  purposes,  null  and  void.  By  the  former 
583]  *directions  for  prohibited  accumulation  are  declared 
to  be  null  and  void  ;  and  it  is  enacted  that  the  rents,  issues, 
profits  and  produce  of  such  property  so  directed  to  be  ac- 
cumulated, sliall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  to  the  provisions  of  that  act,  go  to  and 
be  received'  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed." 
Then  he  says,  that  the  lapsed  shares  are  to  bear  only  the 
proportion  which  they  would  have  borne  if  they  had  not 
lapsed,  but  had  gone  to  the  legatee  because  everything  was 
charged  originally. 

This  decision  evidently  proceeded  on  the  ground  of  the 
charge  of  debts  and  costs  contained  in  the  will.  The  rule 
that  descended  estates  must  exonerate  devised  estates  from 
the  payment  of  debts  and  costs  had  been  so  long  the  es- 
tablished rule  of  the  court*  that  it  is  impossible  to  suppose 
that  Lord  Cottenham  would  not  have  plainly  expressed  his 
intention  to  reverse  that  rule  if  Ke  thought  he  was  doing  so. 
He  was  well  aware  of  the  rule  laid  down  by  Lord  Thurlow 
in  Dames  v.  Topp  {')  by  Lord  Alvanley  in  Manning  v.  Spoon- 
er  ('),  and  by  so  many  other  judges,  and  he  certainly  would 
have  expressed  his  dissent  from  those  decisions,  and  in 
terms  reversed  them,  if  it  had  been  his  intention  to  do  so. 
I  mention  Davis  v.  Topp  as  showing  the  well-known  rule  as 
to  the  order  of  the  application  of  tne  assets ;  first,  general 
personal  estate;  secondly,  estates  devised  for  payment  of 
debts  ;  thirdly,  descended  estates  ;  and,  -fourthly  and  lastly, 
specifically  devised  estates.  The  truth  is,  that  Lord  Cotten- 
ham's  decision  proceeded  entirely  on  the  language  of  the 
5 articular  will  he  had  under  consideration,  and  so  did  the 
ecisions  in  the  cases  which  Mr.  Pearson  relied  on  as  hav- 

Q)  1  Bro.  C.  C,  624.  (»)  3  Ves.,  114. 
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ing  followed  it.  Those  cases  were  Elhorne  v.  Goode{^\ 
Burt  V.  SturH^\  and  Oddie  v.  Brown  {*).  The  last  was 
much  relied  on  as  being  a  decision  of  the  Court  of  Appeal ; 
but,  in  fact,  there  was  no  real  estate  whatever  disposed  of 
in  it,  and  it  has  no  application  to  the  present  case.  Bagot 
V.  Legge{^\  a  decision  of  Sir  R.  Kindersley's,  was  also  re- 
ferred to.  But  he  evidently  did  not  intend  to  infringe  on 
the  general  rule,  and,  in  point  of  fact,  it  was  *not  a  [584 
mere  administration  suit,  and  there  were  questions  between 
the  devisees  inter  se,  and  between  devisees  and  the  heir-at- 
law,  which  would  not  have  arisen  in  an  ordinary  adminis- 
tration suit ;  and  the  Vice-Chancellor  expressly  says  (*),  "  Ifc 
appears  to  me  that  the  principle  of  the  costs  being  first  pav- 
able  out  of  the  personal  estate,  and  then  out  of  the  de- 
scended estates,  does  not  apply  in  such  a  case  as  this,  in 
which,  in  point  of  fact,  the  questions  are  entirely  questions 
relating  to  the  rights  of  the  devisees  inter  se^  and  to  the 
rights  of  the  devisees  and  heir-at-law."  There  is  not  one 
word  from  Sir  R.  Kindersley  to  show  that  he  intended  to 
act  contrary  to  the  well-established  rule.  The  rule  laid 
down  by  Lord  Romilly  in  Maddison  v.  Pye  (*)  was  also  re- 
lied upon.  Now,  with  regard  to  that  case,  I  must  say  that 
I  thiuK  it  is  a  pity  that  cases  which  are  to  be  reported  at  all 
should  be  reported  as  that  was.  The  particular  form  of  the 
will  is  not  given,  and  there  are  no  arguments,  or  even  the 
name  of  the  counsel  engaged,  and  not  a  single  authority  is 
stated  to  have  been  cited.  There  is  nothing  to  show  whether 
the  estate  was  charged  with  debts  or  legacies.  Somebody 
must  have  told  Mr.  Beavan  that  such  a  case  had  occurred 
when  he  himself  was  not  in  court.  The  rule  is  thus  laid 
down,  and  evidently  incorrectly  Q.  ^^  Eyre  v.  Marsden 
settles  this :  Where  a  real  estate  is  disposed  of  in  favor  of 
several  persons,  and  the  suit  is  solely  for  the  administration 
of  the  real  estate,  and  some  of  the  shares  lapse,  these  shares 
are  not  to  be  made  to  bear  the  costs  of  the  suit,  but  the  costs 
are  to  be  borne  by  the  real  estate  " — which  was  not  done  in 
Eyre  v.  J/ar^tie/Zr— "generally,  and  the  heir-at-law's  estate 
is  not  to  bear  all  the  costs."  Further  on  the  Master  of  the 
Rolls  says,  "I  have  always  understood  the  rule  to  be  this: 
in  suits  for  the  administration  of  the  personal  estate  the 
part  of  it  undisposed  of  is  first  applicable  to  the  payment  of 
the  costs  ;  but  the  rule  is  different  as  to  real  estate.    There 

(')  14  Sim.,  165.  (»)  2  Dr.  A  Sm.,  262. 

O  10  Hare,  416.  («)  82  Beav.,  658. 

(»)  4  De  G.  A  J.,  179,  (')  82  Beav.,  659. 
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the  heir-at-law  is  only  charged  with  his  proportion  of  the 
costs  of  the  suit." 

The  rule  as  thus  laid  down  is  entirely  erroneous,  and  I 
cannot  believe  that  the  Master  of  the  Rolls  ever  stated  it  in 
585]  those  broad  *terms,  and  if  he  did,  I  can  only  say  it  is 
impossible  that  I  can  follow  it.  Then  the  decision  of  Vice- 
Chancellor  James,  in  Row  v.  Row  (*)  was  referred  to  by  Mr. 
Glasse  and  Mr.  Langworthy.  With  regard  to  that  decision, 
although,  as  far  as  it  goes,  it  is  in  accordance  with  the  old 
rule,  yet  I  think  it  can  hardly  be  relied  on  as  an  authority, 
because  I  find  the  Vice- Chancellor  expressing  himself  thus  ( ): 
"  Here  the  whole  estate  is  vested  in  the  trustees,  and  the  costs 
of  suit  are  costs  incurred  in  the  execution  of  the  trusts.  It 
is,  therefore,  in  the  power  of  the  court  to  make  an  order 
throwing  the  costs  on  the  undisposed  part  of  the  trust 
estate,  which  it  might  not  feel  itself  at  liberty  to  make  if  the 
heir-at-law  were  here  with  clear  legal  estate  in  property  de- 
scended to  him."  Therefore  the  v  ice-Chancellor  based  his 
decision  on  the  fact  that  the  legal  estate  was  not  in  the  heir- 
at-law.  I  do  not  rely  upon  that  case  as  a  positive  decision, 
although,  as  far  as  it  goes,  it  shows  his  concurrence  in  the 
general  rule.  Bat  in  that  case,  a  case  of  Morley  y.'TutI' 
stalls  also  before  the  Master  of  the  Rolls,  was  referred  to,  in 
which  the  decree  was  exactly  contrary  to  the  rule  supposed 
to  have  been  laid  down  by  him  in  Maddison  v.  Pye,  This 
was  in  1859,  and  the  Master  of  the  Rolls  there  acted  exactly 
upon  the  rule  of  Dames  v.  Topp  (*).  First  he  made  the  gen- 
eral personal  estate  undisposed  of  bear  the  costs,  and  then 
the  descended  real  estate  in  exoneration  of  devised  estate. 
I  had  occasion  to  consider  that  case  in  Stead  v.  HaTdaker\^\ 
where  I  believe  I  correctly  laid  down  the  law.  In  that  case 
the  testator  began  by  charging  all  his  real  and  personal  estate 
in  the  most  general  manner  with  the  payment  of  his  debts 
and  funeral  arid  testamentary  expenses,  and  it  was  argued 
that  the  descended  estate  was  still  the  primary  fund  for  pay- 
ment of  the  debts.  But  I  decided  that  tlie  descended  shares 
only  bore  the  share  of  the  debts  which  .they  would  have 
borne  if  instead  of  descending  they  had  remained  in  the 
hands  of  the  devisee,  and  in  giving  judgment  I  used  these 
expressions  (*) :  *' There  is  no  doubt  whatever  that  the  gen- 
eral principle  is  that  the  descended  real  estate  must  bear  tlie 
debts  in  priority  to  the  specifically  devised  estate,  but  here 
586]  the  *testator  begins  by  giving  all  and  every  part  of  his 

(')  Law  Rep.,  7  Eq.,  414.  (*)  Law  Rep.,  15  Eq.,  175. 

n  Ibid,  417.  C)  Ibid,  177.    " 

(3)  1  Bro.  C.  C,  624.  • 
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real  and  personal  property  to  be  disposed  of  according  to 
the  directions  contained  in  his  will."  Then  finding  tliat  he 
had  charged  everything  in  the  first  instance,  and  so  charged 
it  and  disposed  of  it,  I  neld,  strictly  in  accordance  with  what 
had  been  done  in  many  other  cases,  that  that  which  de- 
scended did  so,  charged,  and  therefore  the  heir-at-law  only 
bore  the  proportion  of  the  costs  which  the  devisee  would 
have  borne  if  he  had  taken  it.  Peacock  v.  PeacQck  (*)  was  a 
similar  case. 

Mr.  Pearson  expressed  himself  satisfied  with  the  rule  that 
the  descended  estate  must  exonerate  the  devised  estate  if 
limited  to  descended  estates  undisposed  of  at  the  time  of  the 
making  of  the  will,  and  not  applied  to  estates  which  become 
undisposed  of  by  events  happening  after  the  will.  Mr. 
Pearson  argued  tnat  view  with  great  confidence,  and,  as  he 
always  does,  with  great  ability,  and  I  looked  with  anxiety 
to  see  if  I  could  find  anything  to  sanction  this  idea.  To  me 
it  was  new,  and  I  could  see  no  reason  f on  it ;  but,  on  the 
contrary,  everything  seems  to  me  to  be  against  it.  If  a  .tes- 
tator leaves  an  estate  undisposed  of  at  the  making  of  his 
will,  it  may  be  presumed  that  he  does  so  because  he  intends 
it  to  go  to  the  heir-at-law ;  but  if  he  disposes  of  everjrthing 
when  he  makes  his  will,  and  by  the  death  of  the  devisee  a 
lapse  takes  place,  when  that  lapsed  estate  goes  to  the  heir- 
at-law  It  is  not  by  his  intention,  but  contrary  thereto.  There- 
fore, in  the  first  case,  where  an  estate  is  not  disposed  of  by 
the  will,  there  is  no  intention  shown  to  take  it  away  from 
the  heir-at-law,  but  rather  to  give  it  to  him ;  in  the  second 
case,  where  it  becomes  undisposed  of  by  subsequent  events, 
there  is  an  intention  that  it  shall  not  go  to  the  heir-at-law, 
and  it  goes  to  him  by  accident.  There  is  therefore  every 
reason  against  the  rule  which  Mr.  Pearson  propounded,  and 
I  have  not  found  a  single  case  in  which  the  distinction  con- 
tended for  between  estates  left  undisposed  of  at  the  time  of 
the  making  the  will  and  those  that  became  so  by  subsequent 
events,  has  been  taken.  I  am  therefore  of  opinion  that  the 
old  rule  that  descended  estates  must  exonerate  devised  es- 
tates remains  in  full  force,  and  that  the  decree  in  this  case 
as  originally  made  must  stand.  There  is  also  a  case  of  In  re 
Harries  Trust {*)^  before  Lord  Cran worth  when  *Vice-  [587 
Chancellor,  in  which  a  testator  gave  a  sum  of  £6,()00  stock 
to  the  relations  of  his  late  wife  m  such  manner,  shares  and 
proportiojis  as  if  she  had  died  possessed  of  the  fund  a  spin- 
ster and  intestate.  That  would  give  it  to  the  next  of  Idn. 
There  were  sixteen  nephews  and  nieces  of  the  wife  living  at 

0)  13  W.  R.,  616.  O  2  Sim.  (N.S.),  106. 
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her  death,  five  of  whom  died  in  the  lifetime  of  the  testator, 
and  therefore  there  was  a  lapse  as  .to  five  of  the  sixteen 
shares.  I  find  that  I  contended  in  that  case  that  the  costs 
ought  to  be  borne  ratably.  However  Lord  Cranworth  held 
tliat  the  five  shares  lapsed,  and  that  the  costs  were  payable 
out  of  those  shares.  Now  that  is  not  real  estate,  but  it  is 
an  instance  of  the  same  general  rule  that  lapsed  shares, 
whether  real  or  personal,  must  exonerate  the  specifically  de- 
vised property.  The  decree  will  stand  as  I  made  it  on  the 
27th  of  May,  but  I  suppose  it  had  better  be  dated  to-day. 

Solicitors:  Messrs.  Shum^  Oross7nani& Crossman ; 'MLessTB. 
Parkers;  Mr.  S.  J.  Debenham. 


[Law  Reports,  18  Equity  Cases,  687.] 
V.C.M.,  July  22,  27,  1874. 

•  '     De  Serre  V.  Clarke. 

[1872    D.     146.] 

AppoinimerU — JnstnunerU  creating  Power — Period  of  Veiling — Acqumdon  of  Intered 

by  Appointee — Separate  Ettate,  « 

A  testator  ^ve  his  residuary  estate  to  trustees  upon  trust  to  pay  the  income  to 
his  daus^hter  for  life  for  her  separate  use,  and.  after  her  death  to  pay  the  fund  to 
the  children  of  the  daughter  as  she  should  by  deed  or  will  appoint,  and  in.  default 
of  appointment  amongst  them  equally.  The  daughter  appointea  by  deed  the  whole 
of  the  fund  amongst  her  children,  giving  the  plaintiff,  who  was  one  of  them,  a  speci- 
fied sum  for  her  separate  use  absolutely.  The  plaintiif,  after  the  death  of  her  grand- 
father, and  before -the  date  of  the  appointment  by  her  mother,  married  a  Frenchman 
domiciled  in  France.  He  died  before  the  date  of  the  appointment,  and  there  was  one 
child  Only  of  the  marriage. 

There  was  no  settlement  on  the  marriage,  and  the  French  law  of  community  ap- 
plied, under  which  the  child  became  entitled,  in  the  absence  of  any  contrary  declara- 
tion by  th«  donor,  to  half  the  property  acquired  by  her  mother  during  themarri^e: 

Heldy  that  the  plaintiff  must  be  considered  to  have  acquired  the  appointed 
5§8]  *fund  from  the  date  of  the  appointment  only,  and  that  the  fund  not  having 
been  acquired  during  the  marriage,  did  not  become  subject  to  the  law  of  community : 

Held^  also,  that  the  fact  of  the  gift  being  expressed  to  be  for  the  separate  use  was 
a  sufficient  declaration  to  exclude  the  law  of  community. 

In  re  FrouxTs  Settlement  {})  is  overruled  by  In  re  Vizarcts  7VtMfc(*). 

JoH.N  Carson,  by  his  will,  which  was  dated  the  21st  of 
March,  1835,  after  making  certain  dispositions  and  gifts,  gave 
all  the  rest  of  his  real  and  personal  estate  to  certain  trustees, 
and  after  making  certain  further  dispositions  and  gifts  there- 
out, continued  as  follows :  ' '  As  to,  f  or,and  concerning  all  the 
rest,  residue,  and  remainder  of  my  estate  and  g&cts  so 
vested  in  my  said  trustees,  and  not  bj  me  hereinbefore  dis- 
posed of,  I  will  and  direct  that  my  said  trustees  do  and  shall 

(')  4  N.  R.,  64.  C)  Law  Rep.,  1  Ch.,  688. 
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pay  the  interest,  dividends,  aiid  annual  produce  to  arise 
therefrom  unto  my  said  daughter  Agnes  Turner,  for  and 
dui'ing  the  term  of  her  natural  life,  the  same  to  be  for  her 
own  sole  and  separate  use  and  benefit,  and  not  subject  or 
liable  to  the  debts,  control,  or  engagements  of  her  present 
or  any  future  husband  with  whom  sne  may  hereafter  inter- 
marry ;  and  frqm  and  after  the  decease  of  my  said  daughter. 
Agnes  Turner,  then  I  will  and  direct  that  my  trustees  do 
pay  and  dispose  of  the  said  residue  and  remainder  of  mv 
real  and  personal  estate  and  effects  unto  and  amongst  such 
of  the  children  of  my  said  daughter  Agnes  Turner  as  may 
be  living  at  the  tinae  of  her  decease,  in  such  parts,  shares, 
and  proportions,  manner  and  form,  as  she  the  said  Agnes 
Turner,  notwithstanding  her  present  or  any  future  cover- 
ture, shall  by  deed  or  will  direct  or  appoint,  and  in  default 
of  such  direction  or  appointment  unto  and  equally  between* 
such  children  of  the  said  Agnes  Turner  respectively." 

The  testator  died  on  the  1st  of  January,  1836. 

Agnes  Turner  had  four  children  only  who  survived  her, 
one  of  whom  was  the  plaintiff  Caroline  Sophia  De  Serre,  the 
widow  of  one  Jerome  Aniedee  De  Serre,  whom  she  married 
on  the  1st  of  January,  1851,  by  license  at  the  British  Con- 
sulate at  Genoa,  he  being  at  the  time  a  French  subject  and 
a  priest  of  the  Roman  Catholic  Church. 

M.  De  Serre  was  at  the  time  of  the  marriage  domiciled  in 
*France,  and  died  at  Hyeres,  in  France,  on  the  3d  of  [589 
Mav,  1867,  without  having  changed  his  domicil.  The  only 
child  of  the  marriage  was  Georgiana  Agnes  Valerie  Rival 
De  Serre,  who  was  born  at  Hyeres  on  the  26th  of  Septem- 
ber, 1864. 

By  deed-poll  of  the  18th  of  March,  1870,  Agnes  Turner 
exercised  the  power  of  appointment  given  her  by  the  will  of 
John  Carson,  and  thereby  directed  that  if  Mrs.  De  Serre 
should  survive  her,  the  sum  of  £6,600,  part  of  the  residuary 
estate,  should  belong  to,  and  be  vested  in,  and  be  held  in  trust 
for,  Mrs.  De  Serre,  her  executors,  administrators,  and  as- 
signs, for  her  separate  use ;  and  appointments  were  also 
made  in  favor  of  the  other  children.  Agnes  Turner  died  on 
the  11th  of  April,  1871. 

The  bill  alleged  that  the  plaintiff  had,  through  her  solici- 
tors, frequently  applied  to  the  trustees  of  the  settlement  for 
payment  of  the  £6,500,  but  that  they  had  refused  to  pay 
more  than  a  small  sum,  and  prayed  that  proper  directions 
might  be  given  for  raising  and  paying  the  £6,500  and  interest. 

The  trustees  of  the  deed  of  appointment  by  their  answer 
submitted,  as  a  defence  to  the  suit,  that  the  marriage  was  a 
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good  and  valid  marriage,  and  that  thereby  the  plaintiff  ac- 
quired a  French  domicil,  and  that  she  and  her  property, 
J)resent  and  future,  thereupon  became  subject  to  the  French 
aws ;  and  that  they  were  advised  by  an  advocate  of  the 
French  bar  practising  at  Paris  that,  assuming  that  no 
settlement  was  made  upon  the  marriage,  the  pecuniary 
rights  of  the  plaintiff  and  her  husband  would  be  ruled  by 
the  French  law  of  community  of  goods ;  and  that  thev  were 
advised  that  the  reversionary  interest  to  which  the  plaintiff 
was  at  the  time  of  her  marriage  entitled  under  the  will  of 
John  Carson  fell  into  the  community  of  goods  and  became 
subject  to  the  French  laws ;  and  that  Miss  De  Serre,  who, 
they  believed,  was  a  French  subject,  was  entitled  to  one- 
half  the  £6,500  in  question,  as  being  the  share  to  which  her 
father  would  have  been  entitled  if  living ;  and  they  submit- 
ted that  Miss  De  Serre  was  a  necessary  party  to  the  suit. 

The  law  of  community  which  it  was  thus  sought  to  apply 
is  contained  in  the  1,401st  article  of  the  French  Code,  and  is 
as  follows : 

*'  La  communaute  se  compose  activement :  * 

"1**  De  tout  le  mobilier  que  les  6poux  possedaient  au  jour 
590]  de  la  *celebration  du  marriage,  ensemble  de  tout  le 
mobilier  que  leur  echoit  pendant  le  marriage  a  titre  de  suc- 
cession ou  m6me  de  donation,  si  le  donateur  n'a  exprime  le 
contraire. 

"2**  De  tous  les  fruits,  revenus,  int6rets  et  arrerages,  de 
quelcjue  nature  qu'ils  soient,  6chus  ou  pergus  pendant  le 
marriage,  et  provenant  des  biens  qui  appertenaient  aux  epoux 
lors  de  sa  celebration,  ou  de  ceux  qui  leur  sont  echus  pen- 
dant le  marriage  a  (juelque  titre  que  ce  soit 

"3**  De  tous  les  immeubles  qui  sont  acquis  pendant  le 
marriage." 

The  suit  now  came  on  for  hearing,  it  having  been  arranged 
that  Miss  De  Serre,  without  being  formally  made  a  party, 
should  appear. 

Opinions  of  eminent  French  advocates  had  been  taken  on 
both  sides,  but  it  was  agreed  on  all  hands  that  the  French 
law  of  communitjr  would  operate  on  the  property  if  taken 
under  the  will  as  in  default  of  appointment,  but  would  not 
apply  if  the  plaintiff's  interest  was  considered  to  have  origi- 
nated with  the  appointment. 

Mr.  Glasse^  Q.C.,  and  Mr.  Mdcnaghten^  for  the  plaintiff: 
There  are  three  reasons  against  applying  the  law  of  com- 
munity of  goods  to  this  property.  First:  It  was  not  ac- 
quired till  after  the  termination  of  the  marriage.  The  period 
of  acquiring  the  property  is  the  date  of  the  appointment. 
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not  that  of  the  grandfather's  will :  Lee  v.  Oldingi^) ;  In  re 
Vizard's  Trusts {').  They  were  both  cases  tinder  the  Bank- 
ruptcy Act,  but  in  principle  they  are  directly  applicable. 
Secondly :  The  French  law  of  community  must  be  regarded 
as  being  in  the  nature  of  a  settlement,  and  it  is  expressly 
provided  that  it  is  not  to  apply  wJiere  the  donor  has  shown  an 
intention  to  the  contrary.  Here  that  intention  is  shown  by 
the  direction  that  the  property  Js  to  be  for  the  separate  use 
of  the  plaintiflE.  Therefore,  even  if  she  took  under  the  will, 
the  French  law  would  not  apply. 

Mr.  J.  PearsoTiy  Q.C.,  and  Mr.  Ince,  for  Miss  De  SeiTe: 
It  is  quite  unnecessary  to  dispute  the  authority  of  In  re 
Vizard* s  Trusts  and  Juee  v.  Olaing.  On  principle  it  is  quite 
clear  that  the  *plaintifl  had  at  the  time  of  ner  marriage  [591 
an  interest  in  the  fund  sufficient  to  subject  it  to  the  obliga- 
tions of  the  French  law.  Where  there  is  a  power  of  ap- 
pointment in  favor  of  children,  and  a  gift  to  them  in  default 
of  appointment,  they  take  vested  interests :  Fearne  on  Con- 
tingent Remainders  (•).  It  is  true  that  the  interest  the  plain- 
tiff took  was  defeasible  in  the  event  of  her  not  surviving  her 
mother,  but  an  interest  of  that  kind  is  one  which  may  be  re- 
leased or  sold,  and  will  pass  to  the  creditors  in  case  of  bank- 
ruptcy :  Higden  v.  Williamson  (*). 

The  judgment  of  the  Lord  Justice  Turner  in  In  re  Vizard^  s 
Trusts  {*)  shows  that  he  would  have  decided  the  present 
case  the  other  way.     He  expressly  puts  his  decision  upon 

f rounds  in  which  that  case  differs  from  the  present.  He 
escribes  the  power  of  appointment  as  being  something  more 
than  a  power  of  selection,  and  as  enabling  an  appointment 
to  be  made  in  favor  of  persons  who  would  not  take  in  de- 
fault of  appointment ;  and  he  shows  that  in  that  case,  as  in 
Duke  of  Marlborough  v.  Lord  Godolphin  ("),  the  appointor 
had  power  to  introduce  a  contingency  into  the  appointment. 
Lee  V.  Oldingi^)  was  a  case  of  an  exclusive  power,  to  which 
the  same  considerations  apply.  But  in  In  re  Frowd's  Set- 
tlement f ),  where,  as  in  the  present  case,  the  objects  of  the 
power  were  the  same  as  those  who  took  in  default  of  ap- 
pointment, the  court  held  that  an  obligation  to  bring  a  fund 
into  settlement  was  not  defeated  by  an  appointment. 
'  The  fact  of  the  trust  being  expressed  to  oe  for  the  separate 
use  of  the  plaintiff  'can  make  no  difference.  It  is  merely  a 
provision  lor  the  mode  of  enjoyment  during  coverture,  and 

0)  26  L.  J.  (Ch.),  580;   2  Jur.  (N.S.),  (<)  8  P.  Wms.,  182. 

860.  (»)  Law  Rep.,  1  Ch.,  588. 

(*)  Law  Rep.,  1  Ch.,  688.  (•)  2  Ves.  Sen.,  61. 

(«)  Pages  226,  227,  229.  f)  4  N.  R.,  64. 
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property  bequeathed  to  the  separate  use  of  a  married  woman 
IS  bound  by  a  covenant  to  settle  after-acquired  property : 
Willoughby  v.  Middleton  (*).  The  existence  of  the  provision 
made  no  difference  in  the  rights  of  the  parties  until  the  prop- 
erty fell  into  possession,  and  at  that  time  the  plaintiff  was  a 
widow.  It  therefore  could .  have  no  application  except  in 
the  event  of  her  marrying  again. 

592]     *Mr.  Higgins,  Q.C.,  .and  Mr.  W.  W.  Kar slake,  for 
the  trustees  of  the  settlement. 

July  27.  Sir  R.  Malins,  V.C,  after  stating  the  facts, 
continued :  The  principal  question  in  the  suit  is  whether 
the  plaintiff  took  the  property  on  the  death  of  her  grand- 
father, or  under  the  appointment  by  her  mother.  Because, 
if  she  took  under  her  grandfather's  will,  it  is  bound  by  the 
French  law  of  comnlunity  ;  and  if  she  took  it  under  the  ap- 
pointment, she  did  not  acquire  it  during  the  marriage,  and 
IS  not  bound  by  the  French  law. 

In  deciding  this  question  I  do  not  think  Tnyself  at  liberty 
to  do  otherwise  than  follow  the  decision  of  Sir  John  Stuart 
in  Lee  v.  Olding  (').  In  that  case  there  was  a  fund  which, 
by  a  marriage  settlement,  was  settled  upon  trust  for  the 
husband  and  wife  successively  for  life,  and  then  upon  trust 
for  such  one  or  more  of  their  children  as  they  jointly,  or  the 
survivor,  should  appoint,  and  in  default  of  appointment  for 
all  the  children  equally.  There  were  two  cnildren  of  the 
marriage,  one  of  whom  was  dead,  and  the  wife  was  dead. 
The  plaintiff,  who  was  the  surviving  child,  became  bank- 
rupt. It  is  perfectly  clear  that  what  he  took  in  default  of 
appointment  would  go  to  his  assignees.  But  two  days  after 
he  obtained  his  certificate  his  father  appointed  the  whole  of 
the  fund  to  him.  It  was  .argued  that  tne  appointment  being 
subsequent  to  the  ^ate  of  the  bankruptcy,  could  only  oper- 
ate by  divesting  the  share  of  the  assignees  in  order  to 
vest  it  again  in  the  bankrupt,  and  that  the  appointment 
must  either  be  simply  void  or  enure  for  the  oenefit  of 
the  assignees.  But  it  was  decided  that  the  right  to  the 
property  was  only  acquired  under  the  appointment,  and 
as  that  was  two  days  after  the  certificate,  the  property  so 
acquired  passed  to  the  plaintiff  notwithstauding  the  bank- 
ruptcy. 

If  that  case  is  law  it  is  conclusive  in  the  present  suit, 
because,  although  if  there  had  been  no  appointment  the 
plaintiff  would  have  taken  her  share  under  her  grand- 
father's will,  as  her  mother  did  appoint  she  took  the  ap- 

(0  2  J.  <k  H.,  344.  O  25  L.  J.  (Ch.),  580;  2  Jur.  (N.S.),  850. 
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pointed  fund  under  the  appointment,  and  not  under  her 
grandfather's  will. 

*Then  is,  Lee  v.  Olding  (*)  law  ? .  The  very  same  point  [593 
came  before  the  court  in  In  re  Vizard? s  Trusts^).  In  that 
case  no  doubt  it  was  considered  both  by  myself  and  Mr. 
Pearson  that  Lee  v.  Olding  could  not  be  sustained.  But 
although  there  was  some  difference  of  opinion  between  the 
Lords  Justices,  the  decision  of  Vice-Chancellor  Stuart  was 
affirmed  by  the  Lord  Justice  Turner,  and  the  Lord  Justice 
Knight  Bruce  merely  said  that  it  was  unnecessary  for  him 
to  say  more  than  that  he  agreed  that  the  dismissal  of  the  ap- 
peal should  be  without  costs.  The  facts  of  the  case  were, 
that  under  a  will  a  fund  was  held  by  trustees  upon  trust  for 
the  testator's  widow  for  life,  and  subject  to  her  life  interest, 
for  all  or  such  one  or  more  of  the  cnildren  or  issue  of  the 
testator' s  brother  in  such  shares  and  in  such  manner  as  the 
widow  should  appoint,  and  in  default  of  appointment  for 
the  children  equally.  The  tenant  for  life  appointed  the 
fund  equally  between  all  the  objects  of  the  power.     She  ap- 

})ointed  exactly  that  which  thev  would  have  taken  if  there 
lad  been  no  appointment.  The  appointment  did  not  alter 
their  position  in  the  least.  But  before  the  appointment  one 
of  the  appointees  had  executed  an  assignment  for  the  benefit 
of  his  creditors,  and  if  there  had  been  no  appointment  his 
share  would  have  passed  to  the  trustees  of  the  deed.  If, 
therefore,  he  took  under  the  will  notwithstanding  the  ap- 
pointmenty  the  creditors  would  have  had  the  fund.  But  the 
decision  was  that  he  took  under  the  appointment,  and  the 
creditors  had  no  benefit  from  the  fund.  Mr.  Pearson  objects 
that  in  that  case  the  power  extended  to  obiects  who  would 
not  take  in  default  of  appointment.  But  I  think  that  makes 
no  difference,  and  that  the  decision  was  that  an  appointee 
took  under  the  appointment  and  not  under  the  instrument 
creating  the  power. 

Then  the  question  is,  whether  I  am  at  liberty  to  disregard 
these  authonties,  and  to  say  that  this  lady  had  at  the  date 
of  the  marriage  an  interest  in  the  property  which  she  took 
under  the  appointment,  and  that  what  she  so  took  is  subject 
to  the  French  Code. 

I  consider  that  on  these  grounds  I  am  bound  to  come  to 
the  conclusion  that  she  took  under  the  appointment  and  not 
under  the  will. 

Mr.  Pearson  pressed  on  me  very  strongly  In  re  Frowd)s 
*  Settlement  {^\  and  I  think  there  is  much  to  be  said  in  [594 
favor  of  it  and  against  In  re  Vizard's  Trusts {*) ;  and  if  I 

Q)  25  L.  J.  (Ch.),  680 ;  2  Jur.  (N.S.),  850.    (»)  Law  Rep.,  1  Ch.,  688.    («)  4  N.  R.,  64. 
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were  at  liberty  to  treat  the  question  as  still  open,  I  am  by 
no  means  prepared  to  say  wnat  view  I  should  take.  In  re 
Crowd's  Seitlement  was  decided  before  In  re  Vizard^ s 
Trusts^  and  though  it  does  not  appear  from  the  report,  I 
have  no  doubt  that  jthat  case  was  commented  upon  by  my- 
self and  Mr.  Pearson  in  the  arguments.  But  the  fact«  of 
the  two  cases  are  not  quite  similar.  In  re  Frowd  s  Settle- 
ment waa  a  case  of^  a  covenant  in  a  marriage  settlement  to 
settle  all  property  then  vestedin .  the  wile,  and  at  the  time 
of  the  marriage  sne  was  entitled,  in  default  of  appointment, 
to  the  funds  settled  by  her  father's  marriage  settlement 
and  those  funds  were  afterwards  appointed  to  her  abso- 
lutely for  her  separate  use,-  and  the  V  ice- Chancellor  Wood 
held  that  the  appointment  did  not  divest  her  interest  in 
the  fund,  so  as  to  take  it  out  of  the  operation  of  the  settle- 
ment. I  am  bound  to  say  that,  although  my  own  opinion 
might  coincide  with  that  view,  I  consider  that  the  law  is  set- 
tled the  other  way. 

On  another  point  which  has  been  raised,  WiUougWyy  v. 
Middletoni^)  snows  that  property  given  to  the  separate  use 
of  a  married  woman  would  be  suDJect  to  a  covenant  in  a 
marriage  settlement .  to  settle  after-acquired  property ;  and 
to  this  proposition  I  quite  agree.  [His  honor  then  referred 
to  the  opinions  of  the  French  advocates,  and  continued :] 

There  is  the  further  difficulty  in  the  case,  that  the  fund  is 
given  to  the  separate  use  of  the  plaintiff.  Mr.  Pearson  says 
that  such  a  provision  would  only  affect  the  enjoyment  of  tne 
property  in  the  event  of  the  plaintiff  contracting  a  second 
mariiage.  But  the  French  law  of  community  does  not  ap- 
ply where  tUe  donor  has  expressed  a  contrary  intention. 
Now  the  direction  as  to  separate  use  is  a  declaration  that 
the  wife  is  to  have  the  property  exclusively  of  her  husband, 
and  I  consider  that  a  sufficient  indication  of  an  intention  on 
the.  part  of  the  donor  that  the  property  should  not  be  subject 
to  the  French  law. 

I  therefore  hold  that  the  plaintiff  is  entitled  to  the  fund, 
first,  on  the  ground  that  she  took  it  under  the  appointment 
and  not  under  the  will ;  and,  secondly,  on  the  ground  that 
595]  the  declaration  *that  it  was  to  be  for  her  separate  use 
was  an  expression  of  an  intention  to  the  contrary  by  the 
donor,  which  excluded  the.  operation  of  the  French  law  of 
community. 

Solicitors :  Messrs.  Pilgrim  &  Phillips ;  Messrs.  ClarTce^ 
Woodcock  &  Ryland ;  Messrs.  Petgrave  &  Hodgkinson. 

(»)  2  J.  <fe  H.,  844. 
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Atkinson  v.  Littlewood. 

[1872    A.     60.] 
Anmiify  settled  by  Deed — Bequest  ofeintilar  Amvuiit/ — Satiaf action — EUdian, 

A.  by  deed  of  separation  covenanted  with  the  trustee  of  the  deed  to  pay  him  an 
annual  sum  of  £62  auring  the  life  of  A.'8  wife,  to  be  paid  to  her  on  four  special  quar- 
terly days  for  her  separate  use,  without  power  of  anticipation.  A.,  by  will,  subse- 
quently eave  certain  specific  property  to  trustees  to  pay  out  of  the  rents  an  annuity  of 
£62  to  his  wife  generally,  on  the  same  special  quarterly  days  :  ' 

Held  that  there  being  no  direction  in  the  will  to  pay  debts  and  legacies,  and  no 
expression  of  a  contrary  intention,  the  general  rule  must  prevail  thi^  the  annuity 
given  by  the  will  was  in  satisfaction  of  the  annuity  covenanted  to  be  paid  by  the 
deed  of  separation ;  and  that  the  widow  was  put  to  her  election. 

This  was  a  bill  filed  to  administer  the  estate  of  Henry  At- 
kinson, and  to  declare  the  rights  of  the  parties. 

By  a  deed  of  separation,  dated  the  17th  of  July, '1865, 
made  between  Heniy  Atkinson  and  Ann  Atkinson  his  wife 
and  W.  P.  'Singleton,  reciting  that  the  parties  had  agreed  to 
live  separate  and  apart,  H.  Atkinson,  for  himself,  his  heirs, 
executors,  and  administrators,  covenanted  with  W.  F.  Sin- 
gleton, his  executors  and  administrators,  that  the  said  H. 
Atkinson,  his  executors  or  administrators,  would  paj-  to 
"W.  F.  Singleton,  his  executors,  administrators,  or  assigns, 
during  the  life  of  Ann  Atkinson,  an  annuity  or  yearly  sum 
of  £62,  commencing  from  the  1st  of  February  then  last  past, 
by  four  equal  payments  in  each  year,  that  is  to  say :  on  the 
1st  of  May,  the  Ist  of  August,  the  1st  of  November,  and  the 
Ist  of  February  in  every  year.  And  it  was  agreed  that  the 
said  W.  F.  Singleton  sht)uld  stand  possessed  of  the  said 
annuity  of  £62  upon  *trust  from  time  to  time  during  [596 
the  life  of  Ann  Atkinson,  when  and  as  the  said  annuity  and 
the  several  payments  thereof  should  become  due,  to  pay  or 
cause  to  be  paid  the  said  annuity,  and  make  the  several  pay- 
ments thereof  respectively  into  the  hands  of  the  said  Ann 
Atkinson,  for  her  sole  and  separate  use  and  benefit,  or  to 
such  person  or  persons  as  she  by  writing  signed  with  her 
hand,  but  not  by  way  of  anticipation,  should  from  time  to 
time,  notwithstanding  coverture,  direct  or  appoint.  The  deed 
also  contained  a  covenant  by  W.  F.  Singleton  to  indemnify 
H.  Atkinson  against  any  debts  incurred  by  Ann  Atkinson. 

From  the  date  of  the  deed  of  separation  Henry  Atkinson 
and  Ann  Atkinson  continued  to  live  separate  and  apart,  and 
11  Eno.  Rep.  71 
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the  annuity  was  duly  paid  by  H.  Atkinson  up  to  the  date  of 
his  decease. 

Henry  Atkinson  by  his  will,  dated  the  20th  of  January, 
1871,  gave  and  bequeathed  to  his  housekeeper,  the  defem 
dant  Leah  Atkinson,  all  the  household  furniture,  goods, 
chattels,  and  effects  of  which  he  might  be  possessed  at  the 
time  of  his  decease,  and  he  gave,  devised,  and-  bequeathed 
unto  the  defendants  B.  Littlewood,  A.  Noble,  and  Leah  At- 
kinson, two  houses  in  Huddersfield,  and  two  shops  at 
Lockwood,  and  two  cottages  in  High  Street  Paddock,  in 
Huddersfield,  upon  trust  to  receive  the  rents  and  profits 
thereof,  and  after  payment  of  all  ground  "rents  and  other 
outgoings,  to  pay  to  his  wife,  Ann  Atkinson,  thereout  the 
sum  of  £62  per  annum,  by  four  equal  quarterly  payments, 
on  the  1st  of  February,  the  1st  of  May,  the  1st  of  August, 
and  the  1st  of  November  in  each  year,  the  first  payment  to 
be  made  on  such  quarter-day  as  should  happen  next  after 
his  decease,  with  a  proportion  of  such  annuity  to  the  repre- 
sentatives of  his  wife  down  to  the  day  of  her  death  to  be 
paid  immediately  after  her  death,  and  after  payment  of  such 
annuity  the  testator  directed  his  trustees  to  stand  possessed 
of  the  surplus  of  the  rents  and  profits,  and  accumulate  the 
same  until  the  death  of  his  wife,  or  until  the  youngest  of  his 
two  children  should  attain  the  age  of  twenty-one,  and  after- 
wards to  divide  the  said  property  amongst  his  children  in 
manner  therein  mentioned,  and  the  testator  gave  the  residue 
of  his  property  to  his  trustees  upon  such  trusts  in  favor  of 
his  children  therein  named  as  were  before  declared  concern- 
ing the  accumulations,  after  paying  the  £52  per  annum  to 
his  wife. 
597]    *The  testator  died  on  the  20th  of  January,  1872. 

The  question  now  raised  was  whether  the  testator's  widow, 
Ann  Atkinson,  who  was  a  defendant  to  the  suit,  took  the 
annuity  of  £62  given  her  by  the  will  in  addition  to  the  same 
amount  secured  to  her  by  the  deed  of  separation,  or  whether 
she  was  to  be  put  to  her  election  which  of  the  two  annuities 
she  would  take. 

Mr.  HigginSj  Q.C.,  and  Mr.  Leigh  Pemberton^  for  the 
plaintiffs,  the  infant  children  of  the  testator:  We  submit 
that  the  widow  of  the  testator  must  elect  under  which 
of  the  two  instruments  she  will  take  the  annuity  of  £52. 
The  authorities  are  clear  and  distinct  uj)on  this  point, 
that  if  a  testator  who  owes  a  person  a  debt  gives  by  his  will 
a  sum  equal  in  amount,  or  greater  than  the  amount  of  the 
debt,  then  the  person  shall  not  take  both  the  debt  and  the 
legacy,  but  the  legacy  must  be  taken  in  satisfaction  for  the 
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debt.  Here  there  is  an  annuity  given  by  the  \^11  of  the 
same  amount  exactly  as  the  annuity  secured  by  the  deed  of 
separation,  and  it  is  made  payable  on  the  same  very  unusual 
(quarterly  days  of  payment,  showing  clearly  what  the  inten- 
tiojtt  of  the  testator  was.  The  only^  exception  to  this  rule  ia 
in  the  case  of  a  direction  in  the  will  to  pay  debts  and  lega- 
cies. That  was  so  in  the  cases  of  Edmunds  v.  Low  (*)  and 
JRawlins  v.  Powell  (') ;  but  a  direction  to  pay  debts  only 
will  not  be  suflBcient  to  rebut  the  presumption  that  a  legacy 
is  given  in  satisfaction  for  a  debt.  In  Chichester  v.  Coven- 
try (')  this  principle  was  recognized ;  and  there  it  was  said 
by  Lord  Romilly  that,  in  the  case  of  a  gift  by  settlement 
followed. by  a  will,  the  persons  to  be  benefited  have  the  right 
to  elect  which  of  the  gifts  they  will  take— a  right  which  does 
not  arise  in  other  cases.  In  Chichester  v.  Coventry^  now- 
ever,  there  was  the  distinction  that  the  testator  gave  hia 
property  to  trustees  "in  the  first  place  to  pay  his  debts  and 
legacies,"  and  the  trusts  created  by  the  will  were  very 
different  from  those  created  by  the  settlement,  which  was 
sufficient  to  take  the  case  out  of  the  general  rule.  The  rule 
was  also  admitted  in  Weall  v.  Bice  Q  ;  and  it  was  said  that 
slight  differences  between  the  two  provisions  were  not  suffi- 
cient so  repel  the  presumption  *against  double  pro-  [598 
visions  if,  in  the  opinion  of  the  court,  the  two  provisions 
were  substantially  of  the  same  nature.  In  this  case,  there 
can  be  no  doubt  that  the  two  provisions  are  substantially 
the  same. 

Wdthen  V.  Smith  {*)  is  still  more  conclusive,  where  the  tes- 
tator, having  covenanted  in  his  marriage  settlement  to  pay 
his  wife  £1,(X)0  six  months  after  his  decease,  gave  her  by  his 
will  £1,000,  payable  three  months  after  his  death ;  and  it 
was  held  that  the  legacy  was  given  in  satisfaction  of  the 
covenant.  In  Dawson  v.  Dawson  (*)  the  same  rule  is  ac- 
knowledged. Fowler  v.  Fowler  (*)  is  also  a  strong  authority 
in  support  of  our  argument,  where  it  was  held  that  a  legacy 
being  greater  than  the  debt  due  from  the  testator  to  his  wife 
by  way  of  arrears  of  pin-money,  was  in  satisfaction  for  the 
arrears  due  before  the  making  of  the  will.  Talbot  v. 
Shrewsbury  ('),  Chancei/  s  Case  (•),  and  other  cases  cited  in 
Tvdor^s  leading  Cases  ("),  are  of  the  same  nature,  and 
show  that  the  principle  has  long  been  clearly  established ; 
and  there  is  nothing  to  rebut  that  rule  in  the  circumstances 


(»)  3  K.  A  J.,  818.  («)  Law  Rep.,  4  Eq.,  604. 

(*)  1  P.  Wmfl.,  297.  (')  8  P.  Wms.,  853. 

(»)  Law  Rep.,  2  H.  L.,  71.  (*)  Prec.  Ch.,  894. 

(*)  2  Rusa.  A  My.,  251.  (»)  1  P.  Wms.,  408. 

(»)  4  Madd.,  825.  (>0)  Last  ed ,  vol.  11.,  pp.  845,  846,  869. 
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of  this  C£^e,  which  are  the  simplest  that  could  be  presented 
to  the  court 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Nalder^  for  the  widow  of 
the  testator :  The  rule  that  a  debt  is  held  to  be  satisfied  by 
a  legacy  is  subject  to  many  exceptions ;  and  it  is  well  est^^b- 
lished  that  where  the  circumstances  of  the  two  provisions 
differ,  then  the  rule  does  not  apply.  In  this  case  there  are 
facts  which  completely  rebut  the  presumption  that  the  legacy 
was  in  satisfact^n  of  the  annuity  provided  for  the  wife  by 
the  separation  deed.  Under  that  deed  there  is  a  covenant 
by  the  testator  to  pay  to  the  trustee,  W.  F.  Singleton,  an 
annual  sum  of  £62,  which  is  the  creation  of  a  personal  debt 
from  the  testator  to  the  trustee,  and  in  consideration  of  that 
covenant  the  trustee  covenants  on  his  part  to  indemnify  the 
testator  against  the  debts  that  may  be  incurred  by  his  wife. 
■  The  trustee  has  a  personal  interest  in  seeing  that  the  annuity 
is  paid.  The  annuity  under  the  deed  is  a  charge  upon  the 
599]  personal  estate  *generally,  but  in  the  will  there  is  a 
specific  gift  of  certain  houses  upon  which  the  annuitv  is 
charged.  There  cannot  be  a  case  in  which  the  nature  oi  the 
two  provisions  could  be  more  distinct.  The  covenant  in  the 
deed  is  a  debt  to  W.  F.  Singleton ;  the  legacy  is  a  gift  to  the 
wife.  How,  then,  can  an  annuity  given  to  A.  be  a  satisfac- 
tion of  a  debt  due  to  B.? 

There  is  a  great  distinction  between  a  legacy  given  in 
satisfaction  of  a  debt  and  a  gift  in  lieu  of  a  portion  to  a 
child.  This  point  of  diflEerence  between  the  two  provisions 
is  stated  very  clearly  by  Lord  Cranworth  in  Chichester  v. 
Coventry  (*),  where  he  says :  "  Where  a  parent  provides  for 
a  daughter  hj  settlement  on  her  marriage,  binding  himself 
to  secure  at  his  death  a  stipulated  sum  for  the  benefit  either 
of  her  absolutely,  or  of  her  and  her  husband  and  their  issue, 
and  afterwards  makes  provision  for  her  or  them  by  his  will, 
it  is  obvious  that  without  the  consent  of  those  entitled  under 
the  settlement  he  'cannot  substitute  the  benefits  he  may  have 
chosen  to  confer  by  his  will  for  those  which  he  had  already 
secured  by  deed."  How,  then,  can  the  principle  of  satisfac- 
tion apply  when  the  person  to  whom  the  debt  is  due  is  a 
diflEerent  person  from  that  to  whom  the  legacy  is  given  ?  The 
annuity  under  the  separation  deed  is  a  legal  debt  to  the 
trustee,  but  an  equitable  debt  to  the  wife.  It  is  a  debt  for 
which  there  is  a  good  consideration  given  in  respect  of  the 
covenant  by  the  trustee  to  indemnify  the  husband  against 
his  wife's  debts.  The  debt  due  under  the  covenant  must  be 
paid  in  full  out  of  any  property  which  the  husband  may 

(»)  Uw  Rep.,  2  H.  I^.,  87. 
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have,  but  it  is  not  so  with  the  legacy  under  the  will,  as  it  is 
charged  upon  specific  property  which  may  not  be  sufficient 
to  satisfy  the  legacy.  Then  under  the  deed  of  separation 
the  annuity  is  given  to  the  separate  use  of  the  lady  without 
power  of  anticipation,  while  the  legacy  by  the  will  is  given 
to  her  generally.  The  two  provisions,'  therefore,  are  totally 
different  in  their  nature.  In  Eastwood  v.  Vinke  (*)  the  Mas- 
ter of  the  Rolls  expressed  this  principle:  ''As  money  and 
lands  are  things  of  a  different  nature,  the  one  shall  not  be 
taken  in  satisfaction  of  the  other.  Whatever  is  given  by  a 
will  is  prima  facie  to  be  intended  a  bounty  and  benevo- 
lence." It  *  would  be  no  intention  of  benevolence  to  [600 
give  one  annuity  in  lieu  of  another ;  and  it  requires  very 
strong  expression  of  intention  to  do  away  with  the  intended 
benevolence.  In  Richardson  v.  Oreese  (')  it  was  held  that 
the  circurastai;ices  were  sufficient  to  take  away  the  presump- 
tion that  the  legacy  was  given  in  satisfaction  of  a  debt,  and 
yet  in  that  case  the  legacy  was  double  the  amount  of  the 
debt,  and  there  were  expressions  in  one  part  of  the  will  that 
the  testatrix  did  not  mean  to  confer  any  extra  benefit  upon 
the  legatee,  who  was  her  servant.  Smith  v.  Smith  {*)  is  a 
case  in  our  favor  ;  for  there  Vice-Chancellor  Stuart  refused 
to  declare  that  a  legacy  was  a  satisfaction  pro  tanto  of  a 
debt  payable  to  the  legatee ;  and  his  honor  said  that  a  pre- 
sumption of  a  legacy  being  a  satisfaction  of  a  debt  will  be 
rebutted  by  the  slightest  circumstance.  In  that  case  the 
legp-tee  was  a  cestui  que  trust  under  the  testator's  marriage 
settlement,  and  the  debt  was  due  to  the  trustee  of  the  settle- 
ment;  and  Vice-Chancellor  Stuart  said  the  trustee  .was  a 
totally  different  person.  How,  then,  could  it  be  said  that, 
so  long  as  the  trustee  remained  a  creditor  of  the  testator's 
estate,  the  debt  due  to  him  had  been  satisfied  by  a  legacy 
bequeathed  to  another  person  ?"  This  case  is  in  all  respects 
similar  to  that. 

In  Wathen  v.  Smith  (*}  there  was  a  direction  to  pay  debts 
and  legacies,  which  was  held  in  Chichester  v.  Coventry  (*) 
to  rebut  the  general  presumption  as  to  a  legacy  being  a 
satisfaction  of  a, debt,  so  that  case  is  directly  opposed  to 
Chichester  v.  Coventry ;  and,  moreover,  it  was  disapproved 
of  in  the  case  of  Cole  v.  Willard  (')  by  the  Master  of  the 
Rolls,  who  said :  ' '  I  do  not  concur  witn  Sir  John  Leach  in 
his  observation  in  Wathen  v.  Smithy  that  the  testator  must 
not  be  understood  to  include  under  the  word  'debt'  his  lia- 

(')  2  p.  Wma.,  618,  616.  (<)  4  Madd.,  826. 
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bility  on  bond  or  covenant  made  on  his  marriage,  although 
to  be  discharged  after  his  decease.  It  seems  to  me  that  a 
charge  of  debts,  whether  standing  alone  or  accompanied  by 
a  charge  of  legacies,  is  of  equal  force  on  the  question  of  re- 
butting the  presumption  of  satisfaction."  The  Master  of 
the  Rolls  there  decided  that  the  provision  for  the  wife  under 
601]  the  settlement  was  not  ^satisfied  by  the  provision 
made  for  her  by  the  will.  Practically,  therefore,  Wathen 
V.  Smith  (*)  is  not  a  case  to  be  relied  uj)on. 

The  argument  advanced  for  the  plaintiffs,  that  these  two 
provisions  are  made  payable  on  the  same  unusual  quarterly 
days  of  payment,  is  answered  by  the  case  ot  Bartlett  v. 
Oulard(Q^  where  the  two  annuities  were  payable  on  the 
27th  of  January  and  the  27th  of  July  in  each  year ;  and 
there  it  was  held  that  the  legatee  was  entitled  to  two  distinct 
annuities. 

We  say,  therefore,  that  the  annuities  being  given  to  differ- 
ent persons  and  secured  upon  different  properties,  this  is  a 
case  in  which  the  court  will  hold  that  the  rule  as  to  the 
legacy  being  a  satisfaction  of  the  debt  is  repelled  by  the  cir- 
cumstances of  the  case. 

Mr.  lace^  for  the  trustee  of  the  will. 

Mr.  Druoe^  for  persons  interested  in  the  residue. 

Mr.  Higgins^  in  reply :  The  rule  we  contend  for.  is  so 
well  established  by  numerous  cases,  that  it  cannot  now  be 
upset.  It  is  most  clearly  stated  by  Lord  Hardwicke  in 
Richardson  v.  Oreesei^)^  and  there  it  was  held  that  Jhe 
moiety  of  the  residue  given  by  the  will  was  in  satisfaction 
of  the.sum  of  stock  secured  bv  tlie  bond  of  the  testator,  not- 
withstanding the  difference  of  the  trusts.  In  that  case  the 
daughter  was  put  to  her  election.  Lord  Cottenham,  in  Thynne 
V.  Earl  of  OtengalH^\  lays  down  the  same  principle,  and 
explains  very  fully  such  deviations  as  are  looked  upon  with 
favor  by  the  court,  and  the  circumstances  under  which  the 
rule  may  be  repelled.  In  that  case  there  was  sufficient  to 
take  away  the  presumption  that  the  legacjr  was  given  in 
•satisfaction  of  the  debt,  oecause  the  will  contained  the  words 
'*  after  debts  and  legacies  are  paid  then  I  give,"  &c.;  and  it 
was  considered  that  these  words  were  muclf  strongor  than 
those  in  Chance'i/ s  Case,  before  Lord  Chancellor  King(*), 
where  it  was  held  that  the  legacy  was  a  bounty  and  not  satis- 
faction. Linguen  v.  Sour  ay  (^)  is  a  case  which  also  sup- 
602]  ports  our  *argument,  and  there  it  was  decided  that  a 

(>)  4  Madd.,  825.  {*)  2  H.  L.  C,  181. 
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devise  to  the  testator's  wife  of  property  diflferitig  in  its 
nature  from  that  which  he  had  settled  upon  her,  but  of 
greater  value,  was  to  be  taken  in  satisfaction  of  the  settled 
property.  In  that  case  there  was  quite  as  much-diflEerence 
m  tfie  nature  of  the  provisions  as  there  is  here  ;  and  in  Ben- 
gough  v.  Walker  (*)  the  diflEerence  in  the  nature  of  the  prop- 
erty which  was  neld  to  be  a  satisfaction  of  a  portion  was 
much  greater. 

SirK.  Malins,  V.C:  The  case  argued  is  this,  whether 
the  widow  of  the  testator  is  entitled  under  his  will  to  an  an- 
nuity of  £52  a  year,  which  he  thereby  gives  to  her,  and  also 
to  an  annuity  of  £52  a  year,  secured  to  her  by  a  deed  upon 
his  separation  from  her.  It  seems  that  the  testator,  who 
was  a  small  tradesman,  formed  an  unhappy  connection  with 
a  relative,  who  was  also  his  housekeeper,  which  led  to  a. 
separation  from  his  wife,  and  on  the  17th  of  July,  1865,  he 
executed  in  the  ordinary  form  a  separation  deed.  The  form 
of  the  separation  deed  is,  that  he  covenants  to  pay  to  the 
trustee  for  the  wife  £52  per  annum,  payable  on  the  1st  of 
February,  the  1st  of  May,  the  1st  of  August,  and  the  1st  of 
November — every  three  months.  And  in  consideration  of 
this,  the  trustee  covenants  to  indemnify  him  against  the 
debts  of  the  wife ;  and  as  usual  on  such  occasions  they  lived 
apart.  The  husband  and  wife  thus  living  apart  from  1865, 
he  made  his  will  in  1871 ;  and  by  his  will  ne  save  and  be- 
queathed to  his  housekeeper,  Leah  Atkinson,  all  the  house- 
hold furniture,  goods,  chattels,  and  effects  of  which  he  might 
be  possessed  at  the  time  of  his  decease,  and  he  gave,  devised, 
and  beqiieathed  unto  the  defendants,  Bryan  Littlewood,  Al- 
fred Noble,  and  Leah  Atkinson,  their  executors,  administra- 
tors, and  assigns,  certain  leasehold  houses  therein  specified, 
upon  trust  to  receive  the  rents  and  profits  thereof,  and  after 
payment  of  all  ground  rents  and  outgoings  to  pay  to  his 
wife,  the  defendant  Ann  Atkinson,  thereout  the  sum  of  £52 
per  annum,  by  four  equal  quarterly  payments  on  the  1st  of 
February,  the  1st  of  May,  tlie  1st  of  August,  and  the  1st  of 
November  in  each  year,  the  first  payment  to  be  made  on 
such  quarter  day  as  should  happen  next  after  his  decease.  ' 

*Now,  if  I  were  at  liberty  to  conjecture  upon  the  [603 
subject,  and  act  upon  what  I  believed  to  be  the  testator's 
intention,  I  should  certainly  come  to  the  conclusion  that  he 
intended  by  this  to  give  his  wife  an  additional  £52  a  year, 
and  not  merely,  by  this  bequest,  to  satisfy  the  debt  which  he 
had  contracted,  because  if  it  is  in  satisfaction  of  a  debt  con- 
tracted by  the  separation  deed,  then  the  wife  gets  nothing 

(»)  15  Vep.,  507. 
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whatever  by  the  will.  The  circumstance  that  he  directs  this 
annuity  to  be  paid  on  the  same  days  on  which  he  had  con- 
tractea  to  pay  the  other  by  the  separation  deed,  although  it 
may  be  argued  that  he  meant  the  same  annuity  because  it  is 
to  be  paid  at  the  same  time,  yet,  on  the  other  hand,  is  open 
to  the  observation  that  he  makes  it  payable  on  the  same  day 
because,  knowing  she  is  to  receive  the  separation  money  on 
those  days,  he  intends  to  double  it,  ana,  in  order  to  save 
unnecessary  trouble,  he  makes  it  payable  also  on  the  same 
days. 

That  is  the  conclusion  to  which  I  should  arrive  if  I  were  un- 
fettered by  authority ;  but  the  authorities  are  so  clearly  set- 
tled, that,  whether  it  be  portions  or  whether  it  be  debts,  the 
old  rule  laid  down  in  the  case  of  Talbot  v.  Shrewsbury  {') 
applies,  and  has  been  so  frequently  followed  that  I  appre- 
hend it  is  impossible  for  me  to  do  otherwise  than  to  follow 
it  in  the  present  case.  Many  other  judges  seem  to  have 
thought  the  same  as  I  do  with  regard  to  this  rule,  but  un- 
fortunately they  have  not  carried  it  into  effect.  My  impres- 
sion is,  certainly,  that  when  a  man  has  contracted  a  debt 
and  gives  money  to  his  creditor,  he  intends  bounty,  not 
merely  the  payment  of  an  obligation ;  and  therefore  he 
gives  something,  and  does  not  merely  intend  to  satisfy  the 
debt.  The  case  of  Fcmler  v.  Fowler  (')  affords  an  apt  illus- 
tration of  what  I  mean.  There  the  testator,  in  consiaeration 
of  a  marriage  then  intended,  and  afterwards  solemnized, 
and  of  a  considerable  portion  brought  by  his  wife,  the  de- 
fendant, settled  £100  per  annum  in  trust  for  her  separate 
use,  for  pin-money,  two  years'  arrears  whereof  became  due 
(that  is  £200),  and  then  the  husband  made  his  will,  wherein, 
expressing  great  affection  for  his  wife,  he  gave  her  a  legacy 
of  £600.  After  the  making  of  the  will  another  year' s  ar- 
rear  was  incurred,  and  the  husband  died.  So  that  £300 
was  due  for  pin-money,  and  he  gave  her  £500.  Upon  the 
strength  of  this  rule  it  was  decided  that  she  was  not  to  have 
604]  the  legacy  in  full,  but  *that  so  far  as  the  j)in-money 
was  in  arrear,  the  legacy  was  a  satisfaction  of  the  pin-money, 
and  not  a  legacy.  *  I  have  not  a  shadow  of  doubt  that  he 
intended  her  to  have  the  £300  and  also  the  legacy  of  £500. 
But  the  Lord  Chancellor  admitted  it  to  have  been  the  gen- 
eral practice,  "  where  there  is  a  debt  due  from  the  testator  to 
a  third  person,  and  the  legacy  given  to  such  person  is  as 
much  or  more  than  the  debt,  to  hold  such  legacy  a  satisfac- 
tion of  the  debt ;  and  this  being  established  as  a  rule  (not- 
withstanding, were  it  a  new  point,  he  should  hardly  have 

(0  Prec.  Ch.,  394.  .  O  3  P.  Wma,  863. 
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come  into  it,  and  it  had  with  great  reason  been  urged  in  op- 
position to  the  maxim  that  a  man  ought  to  be  just  before  he 
IS  bountiful,  and  that  where  there  are  assets  the  testator 
may  with  as  much  reason  be  construed  both  just  and.  boun- 
tiful, yet^  it  must  be  of  very  ill  consequence  to  unsettle  or 
alter  it ;  oecause,  at  that  rate,  no  counsel  would  know  how 
to  advise  his  client."  Therefore  deciding — here  is  a  debt 
and  there  is  a  legacy — the  legacy  is  not  merely  bounty,  it  is 
in  satisfaction  of  the  debt.  Consequently,  to  the  extent 
of  £300,  the  legacy  was  extinguished,  and  the  widow  got 
£200  only. 

This  being,  then,  a  settled  rule,  I  am  not  at  liberty  to  de- 
part from  it  unless  I  can*  clearly  satisfy  myself  that  there  is 
such  an  intention  in  the  will  as  to  warrant  me  in  coming  to 
a  different  conclusion.  If  this  testator  had  directed  his  debts 
to  be  paid,  and  then  had  given  this  annuity,  I  should  have 
found  sufficient  warrant,  because  that  is  the  very  point  de- 
cided in  Chichester  v.  Coventry  (^).  The  testator,  on  the 
marriage  of  one  of  his  daughters  to  Lord  John  Chichester, 
covenated  to  pay  to  trustees  £10,000,  which  was  settled  upon 
her  and  her  family  in  the  usual  way.  He  afterwards  made 
his  will,  and  after  giving  certain  legacies,  he  directed  the 
residue  to  be  equafly  divided  between  his  two  daughters ; 
but  he  directed  all  his  debts  to  be  paid.  The  question  was, 
whether  Lady  John  Chichester  was  entitled  to  £10,000,  and 
also  the  moiety  of  the  residue.  In  that  case  there  was  a 
great  difference  of  opinion.  At  first  Vice-Chancellor  Wood 
decided  that  the  £10,000  must'  be  accounted  for.  There 
were  not  to  be  double  portions,  and  therefore  Lady  John 
Chichester  only  got  a  moiety  of  the  residue.  It  went  to  the 
Lords  Justices,  and  they  differed.  'Lord  Justice  Turner 
agreed  with  the  Vice-Chancellor  Wood  that  she  must  not 
have  the  £10, 000.  Lord  Justice  Knight  Bruce  *thought  [605 
differently.  It  went  to  the  House  of  Lords.  Lord  Chelms- 
ford, Lord  Cranworth,  Lord  Romilly  and  Lord  Colonsay 
were  the  judges  who  heard  that  appeal,  and  those  four 
learned  judges  unanimously  decided  that  she  was  entitled 
to  the  £10,000  and  to  the'moiety  of  the  residue.  But  why  ? 
The  reason  they  came  to  that  conclusion  was,  that  the 
testator  directed  his  debts  to  be  paid;  and  directing  his 
debts  to  be  paid,  this  was  a  debt ;  and  the  debts  having  been 
paid,  the  residue  was  given  equally  between  the  two  daugh- 
ters. Therefore,  notwithstanding  this  conflict  of  opinion, 
there  was  unanimity  in  the  House  of  Lords,  and  they  de- 
cided upon  that  ground,  and  upon  that  ground  only,  th^t 
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she  was  entitled  to  the  £10,000  as  well  as  the  moiety  of  the 
residue. 

Then  the  case  of  Wathen  v.  Smith  (*)  was  much  relied  on. 
That  is  a  case  in  which  a  testator,  upon  his  marriage,  cove- 
nanted that  he  would  leave  to  his  wife  £1,000,  to  be  paid  six 
months  after  his  decease.  By  his  will  he  gave  his  wife 
£1,000,  to  be  paid  thiee  months  after,  and  it  was  held  by 
Sir  John  Leach  that  the  legacy  of  £1,000  was  in  satisfaction 
of  the  debt,  and  therefore  the  widow  got  nothing  by  the  will. 

There,  again  I  am  satisfied  that  the  conclusion  Sir  John 
Leach  arrived  at  was  contrary  to  the  intention,  for  I  am 
sure  the  testator  intended  to  give  his  wife  £1,000  in  addition 
to  what  he  had  contracted  to  give  her.  And  there  was  an- 
other reason  in  that  case  why  she  ought  to  have  had  it : 
there  was  a  direction  to  pay  all  his  debts,  and  the  contract 
to  pay  the  £1,000  in  the  marriage  settlement  created  a  debt. 
There  was  a  direction,  therefore,  to  pay  debts,  and  upon  the 
principle  of  Chichester  v.  Coventry  {^)  the  debt  ought  to  be 
paid,  and  the  debt  being  paid,  she  ought  to  have  the  £1,000 
in  addition.  I  therefore  concur  in  the  opinion  of  Lord 
Romilly  expressed  in  the  case  of  Cole  v.  WeltarcH^). 

[Mr.  Higgins :  I  ought  to  say  that  in  that  case  the  cove- 
nant was  to  pay  after  the  decease.  There  was  no  debt  at 
the  time  of  the  death.     That  distinction  is  material.] 

No  ;  the  moment  he  died  there  was  a  debt.  That  makes 
no  difference  whatever,  because  it  was  one  of  the  debts  the 
trustees  were  obliged  to  pay.  Therefore,  having  directed 
his  debts  to  be  paid,  that  ought  to  be  paid. 
606]  *Mr.  Pearson  says  great  doubts  have  been  expressed 
by  the  learned  judges,  and  cites  Lord  Hardwicke,  in  1743, 
and  Lord  Cottenham,  in  1848,  more  than  a  century  apart, 
both  of  whom  expressed  the  opinion  that  this  rule  is  much 
weaker  when  it  is  in  satisfaction  of  a  debt  than  when  it,  is  in 
satisfaction  of  a  portion.  I  perfectly  agree  with  those  ob- 
servations, but  it  unfortunately  hapj)ens  that  neither  of  those 
learned  judges  have  decided  anything  in  accordance  with 
what  they  said,  because  I  have  not  been  able  to  find  one 
single  case,  and  none  have  been  cited  to-day,  where  there 
has  been  a  legacy  and  a  debt,  in  which  the  court  has  de- 
cided in  favor  of  bounty  and  debt  also,  except  the  case  of 
BartlettY.  GUlard{*). 

Now  that  is  a  very  peculiar  case.  The  mother,  Mary  Gil- 
lard,  by  a  codicil  to  ner  will  bequeathed  certain  leasehold 
property  to  her  son  Richard  Gillard,  his  executors,  admin- 
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istrators,  and  assigns,  during  so  many  yeays  of  her,  the  tes- 
tatrix's, term  therein  as  should  run  out  in  the  lifetime  of  her 
daughter,  A.  M.  Bartlett,  subject  to  the  yearly  sum  of  £12 
for  the  sole  use  of  her  daughter.  She  died  and  Richard 
took  the  property  subject  to  the  payment  of  this  annuity. 
The  property  only  was  charged.  Having  the  property  thus 
charged,  Richard  Gillard,  by  his  will,  made  the  following 
gif t  S>  a  nephew:  "Lastly,  I  do  make,  constitute,  and  ap- 
point R.  Gillard  my  whole  and  sole  executor  of  all  my  land 
lorever,  and  leasenold  property,  here  or  at  Beeston,  or 
money  that  shall  become  due  for  the  same,  paying  Maria 
Bartlett  £12  per  annum  by  half-yearly  payments,  viz.,  the 
27th  of  January  and  27th  of  July,  and  my  sister  Elizabeth 
Gillard  £20."  Now,  considering  that  the  testator,  Richard 
Gillard,  held  property  liable  to  pay  out  £12  per  annum,  I 
certainly  should  think  he  merely  meant  to  give  the  property, 
paying  her  that  which  he  is  bound  to  pay,  not  that  he  meant 
to  give  her  anything  in  addition.  I  think  it  so  struck  Lord 
Eldon,  because  he  says(*):  "The  next  question  is  whether 
the  annuity  given  by  the  will  of  R.  Gillard  is  to  be  taken 
as  a  substitution  for  the  former  annuity  .payable  to  the 
separate  use  of  A.  M.  Bartlett  i  The  facts  relied  upon  on 
the  part  of  the  defendant  are,  that  the  amount  of  tne  two 
annuities  and  the  days  of  payment  are  precisely  the  same. 
And  if  I  were  to  indulge  in  conjecture,  I  might  possibly 
*come  to  the  conclusion  that  the  testator  had  no  inten-  [60 1 
tion,  by  the  words  '  paying  to  A.  M.  Bartlett  £12  per  an- 
num,' to  create  a  new  and  additional  payment.  6ut  the 
second  annuity  is  charged  upon  the  freehold  as  well  as  the 
leasehold  property ;  and  being  payable  to  the  wife  generally 
and  "not  to  her  separate  use,  I  thmk  the  case  comes  suffi- 
ciently within  the  authorities  and  doctrine  applicable  to  this 
subject  to  repel  the  presumption  that  the  second  annuity 
was  intended  as  a  substitution  and  satisfaction  for  the  first. 
The  consequence  is  that  both  annuities  will  be  payable  from 
the  testator's  death."  It  does  certainly  appear  that  that  au- 
thority has  not  been  cited  much  or  relied  upon  on  this  point, 
and  I  think  it  must  have  turned  very  much  upon  the  special 
facts.  Under  these  circumstances  I  am  not  aole  to  regard  it 
as  an  authority  which  can  bind  me  upon  the  subject.  The 
general  rule,  therefore,  is  clearly  established,  unless  the 
will,  from  some  circumstance,  shows  a  contrary  intention. 
Here  there  is  a  complete  absence  of  anything  to  show  an  in- 
tention beyond  the  fact  that  the  testator  had  created  a  lia- 
bility by  the  separation  deed  to  pay  this  annuity  of  £52. 

0)  8  Rnsa.,  165. 
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He  simply  gives  the  same  person  an  annuity  payable  at  the 
same  time,  charged  upon  a  particular  portion  of  his  prop- 
erty ;  and  although  if  I  were  at  liberty  to  conjecture  what 
it  was  his  intention  to  do,  I  might  decide  difrerently,  vet 
upon  tlie  authorities  it  is  impossible  to  come  to  any  other 
conclusion  than  that  I  must  regard  the  annuity  ffiven  by  the 
will  as  given  in  satisfaction  of  that  debt  whicn  had  been 
created  by  the  separation  deed.  My  decision  will  therefore 
be,  that  the  widow  is  entitled  to  one  annuity  only,  and  she 
electing  to  take  as  creditor  under  the  separation  deed,  she 
is  entitled  accordingly.  Then,  it  appearing  that  the  per- 
sonal estate  not  specihcally  bequeathed  is  insuflBlcient  for  the 
payment  of  the  debts,  there  must  be  an  inquiry  as  to  the 
personal  estate  specifically  bequeathed,  and  what  has  be- 
come of  it,  and  an  account  of  the  leaseholds  specifically  be- 
queathed. 

Solicitors  for  the  plaintiffs  :  Messrs.  Edwards^  Layton  & 
Jaques. 

Solicitors  for  the  defendants :  Messrs.  Durnford  <6  Co.; 
Messrs.  Shurriy  Crossman  &  Grossman. 


[Law  Reports,  18  Equity  Cases,  621.] 
V.C.M.,  June  8,  9;  Aug.  1, 1874. 

621]  *Plumer  V.  Gregoey. 

[1872    P.    96.] 

Partnerakip— Joint  and  Several  Liabilify — Money  received  by  Partner — Ordmary  Btui- 
nese  of  SolidtorB — Parties — Non-Joinder  of  Copartner — Laches. 

The  plaintiff,  a  married  woman,  and  her  husband,  were  clients  of  J.  and  W.,  a 
father  and  son,  who  carried  on  business  together  in  partnership  as  solicitors.  In 
1859  the  plaintLff  became  possessed  to  her  separate  use  of  a  sum  of  £3,000,  wh^h.  in 
consequence  of  her  husband's  pecuniary  difficulties,  she  was  advised  by  the  solicitors 
to  invest  without  his  concurrence.  On  the  suggestion  of  J.  and  W.  she  advanced  to 
them  £1,800,  part  of  the  £8,000,  which  they  required  for  another  client  to  complete. 
a  purchase  of  an  adVowson,  on  tiie  security  of  a  written  undertaking  signed  by  Doth 
to  execute  a  le«ii  mortgage  of  the  advowson  to  her  when  the  transaction  was  com- 
pleted. The  plaintiff  subsequently  handed  the  remaining  £1,700  to  W.,  on  the  repre- 
sentation by  hiui  alone  that  it  would  be  invested  on  mortgage  of  the  real  estate  of 
another  client.  In  January,  1865,  J.  died,  having  retired  from  the  business  in  1862, 
and  in  May,  1865,  the  plaintiff  was  fraudulently  induced  by  W.  to  execute  a  deed 
constituting  him  the  sole  trustee  of  the  £8,000,  and  empowering  him  to  invest  it  as  Im 
thought  proper,  without  being  answerable  for  any  loss.  No  legal  mortgage  of  the 
£1,800  was  ever  effected,  and  in  1868  it  was  paid  off  to  W.  under  the  authority  of 
the  deed  of  1865.  and  it  and  the  £1,700,  which  had  never  been  invested,  were  spent 
by  W.  He  continued  to  pay  the  plaintiff  interest  on  these  funds  till  November,  1871, 
and  died  insolvent  in  March,  1872  : 

Held,  on  bill  against  the  executors  of  J.  and  W., 

(1)  That  J.'s  estate  was  liable  to  make  good  the  loss  of  the  £1,800. 
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(2)  That  in  consequence  of  the  regular  payment  of  Interest  by  W.,  laches  was  not 
attributable  to  the  piaintiif  for  not  enforcing  her  rights  sooner : 

(8)  That  the  dealing  with  the  £1,700  was  not  part  of  the  regular  business  of  J. 
and  W.  as  solicitors,  and  the  receipt  of  it  by  one  partner  alone  did  not  make  the 
other  partner  liable,  and  J.'s  estate  was  not  liable  to  replace  this  fund.  • 

During  part  of  these  transactions  0.  was  also  a  partner  with  J.  and  W,,  but  he 
was  not  a  party  to  the  fraflds,  and  no  guilty  knowledge  was  attributed  to  him : 

ffeldy  that  the  plaintiff  might  proceed  against  any  or  all  of  the  parties  jointly  and 
severally  liable,  and  that  C.  was  not  a  necessary  party  to  the  suit. 

Atkituon  y.  Mackreih{})  considered. 

The  object  of  this  suit  was  to  establish  against  the  estate 
of  a  deceased  solicitor  the  liability  to  repay  two  several 
sums  of  £1,300  and  £1,700  respectively,  alleged  to  have  been 
advanced  to  the  firm  of  which  he  was  a  partner. 

The  late  Mr.  Jonas  Gregory  had  for  many  years  carried 
on  business  as  a  solicitor  in.  partnership  with  his  son,  Mr. 
William  Gregory,  under  the  name  of  "Gregory  &  Son," 
and  for  a  short  'time  before  his  retirement,  which  took  place 
in  1862,  in  partnership  also  with  a  Mr.  Thomas  Clark,  under 
the  altered  name  of  "Gregory,  Son  &  Clark." 

One  of  the  clients  of  the  nrm  was  Captain  Plumer,  the 
husband  of  the  plaintiff,  Mrs.  Jessica  Plumer,  and  it  ap- 
peared that  he  and  his  family  had  been  on  friendly  terms 
with  Mr.  Jonas  Gregory  and  his  family,  and  left  the  man- 
agement of  their  affairs  entirely  in  tne  hands  of  Messrs. 
Gregory  &  Son.  Captain  Plumer  and  £he  plaintiff  placed 
the  most  unbounded  confidence  personally  in  both  father 
and  son. 

Captain  Plumer  had  been  very  unfortunate  in  the  man- 
agement of  his  property,  and  by  the  year  1859  had  dissi- 
pated a  considerable  fortune,  and  was  entirely  dependent 
upon  his  wife's  resources. 

In  April,  1859,  the  plaintiff  had  become  possessed  of  a 
sum  of  £3,000,  to  whicn  she  was  entitled  as  separate  estate ; 
and  in  consequence  of  her  husband's  want  of  Dusiness  hab- 
its and  the  claims  of  his  creditors,  it  was  thought  desirable 
that  it  should  be  invested  without  his  Toeing  consulted  in  the 
matter,  or  even  knowing  what  was  the  amount  of  the  fund 
which  had  come  into  her  hands,  and  *she  accordingly  [623 
left  it  to  Messrs.  Gregory  &  Son  to  find  a  suitable  invest- 
.ment. 

About  this  time  Messrs.  Gregory  &  Son  were  engaged  in 
carrying  out  the  purchase  of  an  advowson  on  behalf  of  an- 
other client,  and  m  order  to  effect  this  object  they  required 
to  be  able  to  deposit  a  considerable  sum  of  money  which  was 
to  be  secured,  after  the  purchase  was  contemplated,  by  mort- 
gage of  the  advowson  ;  and  it  was  proposed  and  ultimately 

(>)  Law  Rep.,  2  Eq.,  570. 
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arranged  by  Mr.  William  Grregory  that  £1,300  of  the  required 
fund  should  be  contributed  by  the  plaintiff  out  of  the  £3,000 
in  her  hands,  and  a  memorandum  was  prepared  and  ulti- 
mately signed  by  both  the  Messrs.  Gregory,  dated  the  14th 
of  April,  1869,  which,  after  reciting  the  facts  as  to  the  in- 
tended purchase,  and  acknowledging  the  receipt  of  the  £1,300 
by  them,  continued  as  follows : 

'^  Now,  in  consideration  of  the  said  advance  the  said  Jonas 
Gregory  and  William  Gregory  do  hereby  respectively  un- 
dertake and  agree  with  the  said  Jessica  ±*lumer  in  manner 
following,  that  is  to  say,  that  immediately  upon  the  comple- 
tion of  the  said  purchase  thev  the  said  Jonas  Gregory  and 
William  Gregory  will  f orthwitn  deposit  with  the  said  Jessica 
Plumer  all  the  title-deeds  relating  to  the  said  advowson,  as 
and  by  way  of  an  equitable  security  for  the  advance  of 
£1,300,  and  shall  and  will  as  and  when  called  upon  so  to  do 
by  the  said  Jessica  Plumer,  execute  all  proper  conveyances 
and  assurances  by  way  of  mortgage  of  the  said  advowson  for 
securing  the  said  sum  of  £1,300,  with  all  usual  powers  of  sale 
and  other  pawers,  authorities  and  covenants  for  effectually 
securing  the  said  sum  of  £1,300  and  interest  thereon  at  the 
rate  of  £5  per  cent,  by  equal  half-yearly  payments ;  and  the 
said  Jonas  Gregory  and  William  Gregory  do  hereby  further 
declare  and  agree  with  the  said  Jessica  JPlumer,  that  in  the 
meantime  and  until  the  said  mortgage  shall  have  been  exe- 
cuted they  the  said  Jonas  Gregory  and  William  Gregory 
will  §tand  seised  and  possessed  of  the  said  advowson  of  Cley 
upon  trust  for  the  said  Jessica  Plumer,  her  heirs,  executors, 
administrators,  and  assigns,  as  a  security  for  the  said  sum 
of  £1,300  and  interest,  and  shall  not,  nor  will  in  any  manner 
deal  with,  charge,  convey  or  dispose  6f  the  same  until  the 
said  sum  of  £1,300  and  interest  shall  have  been  fully  paid 
and  satisfied." 

624]  *The  circumstances  under  which  the  advance  of  the 
£1,700  was  made  were  detailed  in  an  affidavit  of  the  plaintiff 
in  the  following  words : 

"I  mentioned  to  the  said  William  Gregory  one  evening 
after  I  had  been  dining  with  him  and  his  wife,  that  I  had  a 
further  sum  of  money  in  my  hands  beyond  that  already  ad- 
vanced by  me  on  the  security  of  the  said  advance,  which  I 
wished  to  get  interest  upon.  Some  weeks  after,  the  said 
William  Gregory  called  upon  me,  and  told  me  that  his  firm 
had  a  client,  Captain  Frederick,  who  wanted  to  borrow  some 
money  on  land  security,  and  that  they  were  rather  short  of 
money  at  their  bankers,  and  he  asked  me  to  let  his  firm  have 
the  money  which  I  had  lying  idle,  assuring  me  that  it  would 
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be  perfectly  safe,  and  that  I  should  have  6  per  cent,  upon  it ; 
and  I  thereupon,  in  consequence  of  his  statements,  handed 
the  said  sum •  of  £1,700  in  bank  notes  to  the  said  William 
Gregory.  I  believed  the  representation  that  such  investment 
of  tne  said  sum  on  mortgage  of  land  of  the  said  Captain 
Frederick  (who  I  was  furtner  informed  and  believed  had  a 
large  landed  estate  in  Wales)  would  be  immediately  made, 
and  thoroughly  believing  that  the  said  Jonas  Gregory  and 
William  Gregory  were  devoted  to  my  interests,  I  gave  no 
more  thought  to  the  matter  at  that  time.  I  received  no  se- 
curity of  any  kind  in  respect  of  the  said  sum  of  £1,700  before 
the  month  of  August,  1864." 

*  In  the  meantime,  on  the  31st  of  August,  1862,  Jonas 
Gregory  retired  from  the  partnership.  In  the  year  1864, 
however,  the  plaintiff,  in  consequence  of  the  suggestion  of  a 
friend,  applied  to  William  Gregory  for  information  about 
the  state  of  investment  of  the  £1,700,  and  he  stated  in  an- 
swer to  her  inquiries  that  he  would  give  her  additional  secu- 
rity by  way  ol  a  bond,  and  he  afterwards  sent  her  a  bond " 
for  £3,500,  dated  the  14th  of  August,  1864,  under  his  hand 
and  seal  alone,  conditioned  to  be  void,  on  payment  to  the 
plaintiff  of  £1,700  on  the  14th  of  August,  1869,  with  interest 
at  £5  per  cent,  per  annum. 

The  bill  alleged,  and  the  plaintiff  in  her  aflidavit  stated, 
that  from  want  of  knowledge  of  business  she  was  ignorant 
of  the  nature  of  the  security  she  obtained  by  means  of  the 
bond. 

Jonas  Gregory  died  on  the  25th  of  January,  1865,  leaving  a 
*considerable  estate,  and  having  by  his  will  appointed  [Q25 
two  of  the  defendants  his  executors.  In  May,  1865,  the 
plaintiff  and  her  husband  were  induced  by  William  Gregory 
to  execute  a  deed  dated  the  29th  of  Mav,  1865,  the  contents 
of  which  they  were  not  informed,  by  which  certain  live  and 
dead  stock  and  other  articles  purchased  by  means  ot  the 
separate  estate  of  the  plaintifc  were  assigned  to  William 
Gregory,  and  he  was  constituted  a  trustee  of  £3,000,  and  was 
empowered  to  invest  it  in  his  name  as  he  or  the  plaintiff 
might  think  fit,  without  his  being  liable  for  any  loss  occa- 
sioned thereby,  and  he  was  to  hold  the  stocks,  funds  and 
securities  upon  which  it  might  be  invested  upon  trust  to  pay 
the  income  to  such  persons  as  the  plaintiff  might  appoint, 
and  in  default  of  appointment  to  herself  for  her  separate 
use.  And  upon  trust  to  pay  and  transfer  the  stocks,  funds 
and  securities  to  such  persons  and  in  such  manner  as  the 
plaintiff  should  bv  deed  or  wUl  appoint. 

No  mortgage  of  the  £1,300  was  ever  made  to  the  plaintiff 
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or  her  husband,  and  it  was  in  fact  paid  off  to  William  Greg- 
ory in  May,  1868,  upon  the  authority  of  the  deed  of  the  29tn 
of  May,  1865.  The  £1,700  never  was  invested,  and  both 
these  BomB  were  applied  by  William  Gregory  to  his  own 
purposes. 

The  plaintiff  was  never  informed  by  him  or  any  one  else 
that  the  £1,300  had  been  paid  off,  aod  William  Gregory 
(tontinued  till  the  month  of  Noveojber,  1871,  regularly  to 
pay  her  interest  at  the  rate  of  5  per  cent,  on  the  £3,000. 
William  Gregory  died  in  March,  1872 ;  and  hia  estate,  which 
■was  admitted  to  be  utterly  insolvent,  was  represented  by 
John  Gregory,  his  brother  and  acting  executor. 

The  billprayed  for  a  declaration  tnat  the  estates  of  JonaS 
Gregory  and  William  Gregory  were  jointly  and  severally 
liable  to  repay  the  two  sums  of  £1,300  and  £1,700,  with  in- 
terest at  the  rate  of  5  per  cent.,  and  the  coste  of  the  suit, 
and  for  consequential  relief. 

The  14th  paragraph  of  the  bill  stated,  and  it  was  admitted 
■by  the  answer  of  Jonas  Gregory's  executors,  that  Thomas 
Clark,  at  one  time  a  partner  in  the  firm,  took  no  part,  ex- 
cept a  formal  one,  in  the  transactions  to  which  the  suit 
related.  Jonas  Gregory's  executors,  however,  eubmitted 
626]  by  their  answer  that  Clark  was  a  *necessary  party  to 
the  suit,  and  also  that  if  the  plaintiff  ever  had  any  claim 
against  Jonas  Gregory  or  his  estate,  such  claim  had  been 
long  ago  barred  by  delay  and  laches. 

Mr.  Ooiton^  Q.C.,  and  Mr.  .ff.  CtUler,  for  the  plaintiff: 
Tliti  t:vidcnee  in  tin-  suit  t-ntalilii^ih-a  that  both  the  funds 
making  up  the  £3,0UU  came  into  the  hands  of  one  of  the  part- 
ners on  behalf  of  the  iirm  in  the  u^ual  course  of  their  busi- 
ness as  solicitors.  As  regards  thi-  ,1;  1,300,  it  is  not  necessary 
to  resort  to  the  doctrines  of  the  court  as  to  making  one  part- 
ner liable  for  money  received  by  another  partner.  The 
signature  of  both  the  Gregorys  to  ilic  memorandum  makes 
the  original  liability  of  both  beyoiid  all  question,  and  it  is 
equally  clear  that  the  loss  of  the  fnnd  arose  from  the  neglect 
of  Jonas  Gregory  to  procure  a  legal  mortgage  of  the  advow- 
son  to  the  plaintiff. 

The  case  as  to  the  £1,700  is  also  broiight  completely  within 
the  authority  of  the  recent  castas  of  Harl  of  J)undanald  v. 
Masierman  (')  and  8L  Aubyii  v.  Smart  (')■  The  plaintiff 
was  a  client  of  the  firm,  aod  was  advised  by  both  members 
of  the  tirin  at  different  tjmi>s.  The  £1,700  was  received  by 
William  Gregory  in  the  course  of  the  management  and  set- 
tlement by  tho  &iaxi  ot  the  aSun  of  the  plaintiff,  who  was 

^  Eq.,  188;  Ibid,,  S  Ch.,  MB. 
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then  their  client.  It  was  handed  to  him  instead  of  being  in- 
vested by  the  plaintiff  or  her  husband,  in  order  tha^  in 
pursuance  of  the  advice  given  bv  them  as  her  solicitors,  it 
should  be  invested  without  the  knowledge  or  participation 
of  the  husband. 
Mr.  liberty  appeared  for  Captain  Plumer. 

Mr.  Glasse^  Q.C.,  and  Mr.  Waller^  Q.C.,  for  the  executors 
'of  Jonas  Gregory :  The  suit  is  defective  for  want  of  parties, 
and  the  objection  having  been  taken  by  the  answer,  can  now 
be  insisted  upon.  When  there  are  several  partners,  and  it 
is  sought  to  make  one  of  them  liable  for  money  paid  to  one* 
of  the  others,  all  the  partners  mdst  be  joined  in  a  suit  for  the 
purpose :  Atkinson  v.  Mdckreth  (*).  Clark  is,  therefore,  a 
necessary  party. 

*Mr.  Cotton^  on  the  question  of  parties :  In  Afkin-  [627 
son  V.  MacJcreth  (*)  the  objection  was  that  the  partner  who 
had  received  the  money  was  not  made  a  party.  It  is  not 
suggested  that  Clark  had  any  share  in  the  transactions  com- 
plained of,  or  even  any  knowledge  of  them.  This  is  a  case 
of  joint  and  several  liability,  and  either  of  the  parties  so 
liable  may  be  sued  without  joining  the  other. 

Mr.  Olasse^  in  reply:  Atkinson  v.  Mackreth  was  not 
quite  a  case  of  first  instance.  The  point  was  substantially 
covered  by  Coppard  v.  Allen  ('),  which  was  referred  to  dur- 
ing the  arguments. 

Sir  R.  Malins,  V.C:  I  am  of  opinion,  with  great  re- 
spect for  the  late  Master  of  the  Rolls,  that  either  the  decision 
oi  Atkinson  v.  Mackreth  must  be  considered  to  have  pro- 
ceeded u|)on  its  special  circumstances,  or  it  cannot  be 
brought  within  the  settled  rules  of  the  court.  In  my  opinion, 
where  there  is  a  joint  and  several  liability,  all  or  any  of  the 
parties  liable  may  be  sued  without  joining  the  remainder. 
So  it  was  decided,  as  I  consider,  positively,  in  Oray  v. 
Lewis  (•),  but  inferentially  also  in  St.  Aubyn  v.  Smart  (*), 
where  a  fund  had  been  misapplied  by  one  of  two  solicitors 
carrying  on  business  in  partnership,  and  in  a  suit  against 
the  other  partner  alone  he  was  made  liable  to  repay  it. 
Atkinson  v.  Mackreth  would  have  been  clearly  in  point  in 
St.  Aubyn  v.  Smarts  and  I  think  the  parties  would  have 
cited  it  if  they  had  considered  it  as  laying  down  a  general 
principle.  I  think,  therefore,  that  in  the  absence  of  anv  very 
special  circumstances  all  or  any  of  the  persons  jointly  and 
severally  liable  may  be  sued. 
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Mr.  Olasse^  Q.C.-,  and  Mr.  Waller^  were  then  heard  on  the 
merits :  It  is  not  denied  that  Jonas  Gregory  originally  in- 
628]  cnrred  some  *liability.  This  original  liability  was  to 
obtain  a  le^l  mortgage  on  fche  advowson,  and  if  no  loss  has 
been  sustained  in  consequence  merely  of  the  neglect  to  per- 
form that  engagement,  tnen  the  original  liability  is  dischareed 
by  the  subsequent  conduct  of  the  plaintiff  in  trusting  Wil- 
liam'Gregory  alone.  The  loss  was  really  occasioned  oy  thd 
execution  of  the  deed  of  the  29  th  of  May,  1865,  which  was 
an  authority  to  the  mortgagor  to  pay  on  the  mortgage  on 
the  receipt  of  William  Gregory  alone. 

The  transactions  relating  to  the  £1,700  were  the  acts  of 
William  Gregory  alone,  and  in  respect  to  them  Jonas  never 
incurred  any  liability  at  all.  It  is  only  as  to  acts  which  come 
properly  within  the  regular  business  of  a  solicitor  that  one 
partner  can  be  made  liable  for  the  default  of  another,  and 
receiving  the  money  of  clients  for  the  purpose  of  obtaining 
investments  is  not  part  of  the  ordinary  ousiness  of  a  firm  oi 
solicitors :  Harman  v.  Johnson  (*) ;  Bourdillon  v.  Roche  (') ; 
Goomer  v.  Bromley  {*).  The  question  here  is  really  which 
of  two  innocent  parties  should  suffer  for  the  default  of  a 
third,  and  parties  who  have  by  negligence  caused  the  suc- 
cess of  a  fraud  have  no  right  to  special  consideration  by  the 
court.  If  favor  is  extended  at  all  it  ought  to  be  to  those  who 
are  entirely  free  from  any  share  in  the  transaction.  In  pro- 
tecting Jonas  Gregory's  estate  all  grounds  of  defence  may 
be  fairly  taken,  and  the  laches  of  the  plaintiff  is  a  complete 
defence.  She  might  have  enforced  her  claim  long  ago,  and 
having  waited  so  long  must  be  considered  to  have  lost  any 
title  to  the  assistance  of  the  court. 

Mr.  Macnaghten  appeared  for  the  executor  of  William 
Gregory. 

Mr.  Cotton^  in  reply:  The  borrowing  of  the  £1,300  was 
clearly  the  act  of  Doth  the  partners,  and  it  was  really  part 
of  one  transaction  which  comprised  the  investment  of  the 
whole  of  the  £8,000.  The  liaUbility,  therefore,  of  both  the 
partners  must  extend  to  the  whole  fund. 
629]  *Aug.  1.  Sib  R.  Malins,  V.C,  after  stating  and 
commenting  on  the  facts,  continued : 

With  regard  to  the  £1,300,  I  do  not  see  a  single  circum- 
stance to  discharge  Jonas  Gregory  from  the  liability  to  the 
plaintiff  which  he  undertook  by  the  memorandum  of  agree- 
ment of  the  14th  of  April,  1859.  It  was  clearly  his  duty  to  see 
that  the  money  was  repaid  to  the  plaintiff,  and  that  duty  he 
overlooked.     His  joint  debtor  continued  to  pay  interest  upon 
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it  down  to  November,  1871,  and  there  ig,  therefore,  no  ground 
for  the  defence  set  up  by  the  answer  of  the  executors,  that 
if  the  plaintiff  ever  had  any  claim  against  Jonas  Gregory  or 
his  estate,  such  claim  had  long  ago  been  barred  by  delay 
and  laches.  There  must,  therefore,  be  a  declaration  that 
the  estate  of  Jonas  Gregory  is  liable  to  repay  this  sum  with 
interest  at  6  per  cent,  from  the  last  payment  of  interest  made 
by  William  Gregory  in  November,  1871. 

The  question  as  to  the.  £1,700  depends  upon  different  prin- 
ciples. It  being  clear  that  Jonas  Gregory  never  received  any 
part  of  this  sum,  and  that  he  was  wholly  ignorant  of  the  fact 
of  his  son  having  received  it,  he  can  only  be  liable  for  it  on 
the  ground  that  his  partner' s  receipt  for  it  was  his  receipt, 
or  in  other  words,  that  it  was  a  partnership  transaction.  It 
is  clear  that  one  partner  has  no  authority  to  bind  the  other 
partners  by  borrowing  money,  unless  it  is  borrowed  in  the 
usual  course  of  business  and  for  business  purposes.  These 
principles  are  clearly  established,  I  think,  by  the  two  authori- 
ties which  were  cited :  Harman  v.  Johnson  (*)  and  Bourdillon 
v.  Roche  (').  Harman  v.  Johnson  is  a  case  frequently  cited, 
and  is  a  very  valuable  authority,  because  the  case  is  one  in 
which  a  sum  of  £1,670  was  paid  to  one  of  two  partners  with- 
out the  knowledge  of  the  other.  They  were,  as  in  the  pres- 
ent case,  solicitors.  The  question,  which  was  raised  upon 
an  action  against  the  other  partner,  came  on  for  trial  before 
LoM  Campbell,  who  directed  the  jury  that  the  other  partner 
was  liable,  inasmuch  as  the  receipt  of  monejr  by  Smith,  who 
was  one  of  the  partners,  for  the  purpose  of  its  being  laid  out 
on  mortgage,  would  be  an  act  within  the  scope  of  the  author- 
ity which  Smith  had  as  partner  with  the  defendants,  for  that 
attorneys  now,  as  part  of  their  business,  acted  as  scriveners, 
that  is,  in  laying  out  money  on  ^security.  There  was  [630 
a  motion  for  a  new  trial  on  the  ground  of  misdirection,  that 
Lord  Campbell' s  direction  that  one  partner  was  liable  for  all 
money  advanced  to  the  other  was  too  extensive.  The  case 
was  argued,  and  Lord  Campbell  himself  gave  judgment,  in 
which  he  decided  that  he  nad  misdirected  the  jury.  He 
says(') :  "I  think  there  should  be  a  new  trial.  The  action 
is  against  Johnson,  who  is  charged  in  the  character  of  a 
partner  with  Smith  in  the  calling  of  an  attorney.  There  is 
no  evidence  going  beyond  the  bare  fact  of  their  having 
jointly  carried  on  the  business  of  attorneys.  I  think  that 
an  attorney,  (jua  attorney,  is  not  a  scrivener ;  that  his  busi- 
ness is  to  act  m  a  court  of  law,  to  prepare  conveyances,  to 
examine  titles,  and  so  on ;  but  not  to  act  as  a  scrivener.     A 

{})  2  E.  A  B.,  61.  O  27  L.  J.  (Ch.),  681.  (»)  2  E.  A  B.,  66. 


680  EQUITY  CASES.  [L.  R. 

1874  Plumer  v.  Gregory.  '  V.C.M. 

scrivener  has  to  hold  the  money  put  into  his  hands  until  he 
has  an  opportunity  of  loaning  it  out ;  but  this  employment  of 
scrivener  is  not  a  consequence  of  his  character  of  attorney. 
The  question,  then,  here  is,  whether  Smith  was  acting  withiu 
the  scope  of  his  partnership  authority.  If  he  received  the 
money  generally  for  the  purpose  of  laying  it  out,  he  was 
not  acting  within  his  calling  of  attorney.  Attorneys  fre- 
quently do  act  as  scriveners,  in  the  full  sense  of  the  term ; 
but  there  is  no  evidence  that  Smith  and  Johnson  did  so,  or 
that  the  money  received  was  received  for  purposes  within 
the  object  of  the  partnership.  There  was  strong  evidence 
that  Smith  received  the  money  to  be  laid  out  upon  mortgage, 
and  that  he  induced  Mrs.  Harman" — that  is,  the  plaintiff— 
'*to  entrust  him  with  the  money  by  representing  that  he  had 
a  security  ready ;  but  I  cannot  Say  that  this  was  conclusive. 
And,  when  I  advert  to  the  terms  in  which  I  directed  the 
jury,  I  think  that  they  were  too  general.  For,  if  the  mean- 
ing of  Mrs.  Harman  was,  that  a  security  should  be  found, 
and  that  the  money  should  be  left  in  order  to  be  invested  in 
some  mortgage  that  might  be  found  to  be  an  eligible  secu- 
rity, then  tlie  business  was  not  to  be  performed  in  the  char- 
acter of  an  attorney.  I  think,  therefore,  that  the  question 
was  left  too  widely  to  the  jury:  it  should  have  been  left 
more  pointedly  to  them,  whether  the  money  was  placed  in 
Smith's  hands  for  the  purpose  of  being  advanced  on  a  par- 
ticular mortgage,  or  whether  it  was  deposited  with  him  until 
he  could  find  a  proper  mortgage.  Elad  it  been  so  left,  the 
631]  jury  should  have  *been  told  to  find  for  the  plaintiff  on 
the  first  supposition,  and  for  the  defendant  on  the  second." 
The  other  learned  judges  concurred  in  that  view,  and  a  new 
trial  was  directed. 

The  same  point  arose  before  the  Vice-Chancellor  Wood  in 
the  case,  also  of  frequent  reference,  and  I  must  say  of  very 
valuable  authority,  BourdiUon  v.  Roche  (').  There  it  was  a 
trust  fund.  The  facts  are  short.  Under  the  will  of  William 
Benedict  BourdiUon  certain  trust  moneys  were  vested  in 
trustees,  then  represented  by  the  plaintins,  iipon  trusts  for 
investment,  and  to  pay  the  income  to  Mrs.  BourdiUon  for 
life,  and  so  forth.  Part  of  the  trust  fund  consisted  of  £2,000 
lent  on  mortgage  to  one  Mist,  an^  in  1828,  the  mortgagor 
being  about  to  redeem  the  mortgage  and  sell  the  premises  to 
one  Bailey,  Roche  recommended  tnat  the  mortgage  money, 
when  paia  off,  should  be  reinvested,  and  to  this  the  trustees 
assented.  The  draft  of  the  conveyance  to  Bailey  was  then 
prepared  and  submitted  to  Messrs.  Roche  &  Plowman,  who 
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approved  thereof,  th^  memorandum  of  approval  being  in 
Plowman's  handwritmg.  On  the  9th  of  February  the  pur- 
chase was  completed,  and  then  the  money  was  paid  to  Roche, 
and  remained  m  his  hands  to  be  invested.  A  specific  secu- 
rity was  at  one  time  mentioned,  but  there  was  nothing  to 
show  that  the  specific  mortgage  was  pointed  out  at  the  ume 
when  the  money  was  received.  Rocne  died  insolvent,  and 
the  question  was,  whether  Plowman,  under  those  circum- 
stances, was  liable.  The  Vice-Chancellor  Wood,  after  stat- 
ing the  facts,  said  it  was  clear  that  as  to  all  matters  within 
the  ordinary  range  of  partnership  business,  each  partner  was 
the  agent  of  the  other,  and  bound  by  his  acts  and  represen- 
tations. He  then  goes  on  to  discuss  what  is  the  extent  of 
•the  authority  of  a  solicitor,  quotes  the  case  of  Viney  v. 
Chaplin  (*),  which  establishes  that  it  is  not  within  the  au- 
thority of  a  solicitor  to  receive  purchase-money,  nor  within 
his  authority  to  receive  mortgage  money,  and  then  he  puts 
it  thus  (") :  ''  There  wa^  nothing  whatever  in  the  partnership 
books  relating  to  the  transaction,  nor  anything  by  which 
Plowman  was  bound  to  know  of  the  receipt  of  the  money  by 
Roche  as  a  matter  of  business."  After  referring  to  the  na- 
ture of  the  evidence  by  which  the  case  was  *attempted  [632 
to  be  supported,  he  says:  *'If  the  money  were  received  by 
Roche  for  the  purpose  of  beifeg  invested  in  this  specific  se- 
curity, then,  according  to  Blair  v.  Bromley  {*)  and  that  class 
of  cases,  if  those  authorities  were  to  prevail,  the  partner 
would  be  bound,  but  until  the  matter  was  brought  to  an 
agreement  to  invest  the  money  on  the  representation  of  a 
specific  security,  it  did  not  come  within  the  ordinary  busi- 
ness of  the  partnership."  He  cites  Harman  v.  Johnsoni^^ 
and  then  decides  that  the  partnership  was  not  bound  by  tne 
receipt  of  the  money  b^  Roche. 

Upon  these  authorities  I  think  it  clear  that  th^  mere  state- 
ment that  the  money  was  to  be  lent  to  a  client  was.  not  enough 
to  bind  the  partner.  If  the  firm  had  been  employed  to  pre- 
pare securities  for  the  plaintiflf  (because  in  that  case  the 
firm  would  have  had  the  business  transactions,  and  it  would 
have  appeared  in  their  books),  a  payment  of  money  to  one 
of  the  partners  would  have  been  a  payment  to  both,  because 
it  would  then  have  been  received  for  the  purpose  of  being 
invested  on  specific  security  within  the  meaning  of  these  de- 
cisions. 

I  was  much  pressed  by  the  plaintiflf  s  counsel  with  the 
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decision  of  Lord  Justice  James,  when  Vice-Chancellor,  in 
JEarl  of  Dundonald  v.  MasteTmani}\  in  which  it  was  held 
that  two  partners  were  liable  for  tne  receipt  of  the  third, 
but  it  was  evident  that  the  decision  proceeded  on  the  ground 
that  a  firm  of  solicitors,  consisting  oi  three  partners,  had  un- 
dertaken the  general  management  of  the  affairs  of  Lord  Dun- 
donald, and  tnat  a  payment  to  one  was  a  payment  to  all  in 
the  ordinary  course  of  the  business  which  they  had  under- 
taken. My  decision  in  St,  Aubyn  v.  Smart  ('),  affirmed  on 
appeal  by  Lord  Hatherley  ('),  which  was  also  cited,  pro- 
ceeded on  the  same  principle. 

The  payment  of  tne  sum  of  £1,700  to  William  Gregory 
was  altogether  out  of  the  ordinary  course  of  business,  and 
his  partner  cannot,  therefore,  in  my  opinion,  be  liable  for  it. 
I  felt  some  doubt  whether  Jonas  had  not  given  authority  to  his 
son  by  the  transaction  as  to  the  £1,300,  but  I  think  it  would 
be  going  too  far  if  I  were  to  say  that  an  authority  by  one 
633]  partner  to  another  to  *borrow  one  sum  of  money  is  an 
unlimited  authority  to  borrow  to  any  extent.  The  unbounded 
confidence  of  the  plaintiff  in  William  Gregory  has  led  her 
to  forego  all  prudence  in  the  transaction  of  her  business  with 
him,  and  for  that  she  must  suffer.  It  is  a  case  in  which  one 
of  two  innocent  parties  must  suffer,  that  is,  in  which  either 
the  persons  interested  in  the  estate  of  Jonas  Gregory,  who 
was  entirely  innocent  in  the  transaction,  will  have  the  loss 
thrown  on  them,  or  the  loss  must  fall  on  another  innocent 
party— rthis  plaintiff.  It  is  due  to  her  negligence  and  want 
of  prudence  in  not  taking  the  ordinan^  course  in  business, 
and  making  some  communication  to  Jonas  Gregory,  or  in- 
quiring, at  all  events,  whether  the  money  had  gone  into  the 
partnership  books.  Under  these  circumstances,  it  is  impos- 
sible, in  my  opinion,  that  I  can  throw  the  liability  as  to  the 
£1,700  upon  Jonas  Gregory. 

The  bill,  therefore,  must  be  dismissed  so  far  as  it  seeks  to 
recover  the  £1,700  from  the  estate  of  Jonas  Gregory.  There 
will  be  a  decree  that,  the  defendants  the  executors  of  Jonas 
Gregory  admitting  assets,  they  do  repay  to  the  plaintiff  the 
sum  of  £1,300,  with  interest  from  a  date  to  be  agreed  upon, 
the  amount  to  be  verified  by  affidavit,  and  then  the  bill  will  be 
dismissed  as  to  the  claim  for  the  £1,700.  Then  comes  a  ques- 
tion as  to  the  costs.  It  is  perfectly  clear  that  the  plaintiff 
must  have  the  costs  so  far  as  they  relate  to  the  £1,300,  against 
the  estate  of  Jonas  Gregory.     With  regard  to  the  £1,700,  I 
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think  the  justice  of  the  case  will  be  met  by  dismissing  the 
bill  without  costs. 

Solicitors:   Messrs.  Radcliffe^  Dames  &CatoT;  Mr.  Wil- 
liam Bohm;  Mr.  P.  B.  Matthews, 


[Law  Reports,  18  Equity  Cases,  634.] 
V.  C.  B.,  AprU  21 ;  June  6,  6,  9,  1874. 

*YouDE  V.  Cloud.  '  [634 

[1871    Y.     8.] 

TrudK  and  Cestui  qui  TViut — Negligence  of  TrwUee — Ignorance  of  the  existence  of  a 

Tntst — Exoneration  of  Trustee  from  Liabiliig — Costs, 

A  testator,  who  died  on  the  25th  of  August,  1839,  by  his  will,  dated  on  the  16th 
of  the  same  month,  made  a  general  devise  to  two  trustees,  whom  he  also  appointed 
executors  of  his  real  and  personal  estate,  upon  trust  "  so  soon  as  possible  after  **  his 
decease  to  convert  the  whole  into  money,  and  stand  possessed  of  the  proceeds  for  the 
benefit  of  the  plaintiff,  bis  granddaughter,  then  an  infant,  and  since  married  to  the 
co-plaintiff.  The  only  real  estate  of  which  he  died  possessed  was  the  moiety  of  a 
public-house,  and  an  adjoining  piece  of  land,  and  the  nature  of  his  interest  was  a 
case  fee,  expectant  on  the  deatn  without  male  issue  of  a  tenant  for  life ;  or  contin- 
gent on  the  £ailure  of  such  issue  without  the  estate  in  tail  male  having  been  barred. 
One  of  the  trustees  died  soon  after  the  testator.  On  the  14th  of  May,  1849,  the  ten- 
ant for  life  died  without  issue,  and  possession  of  the  property  was  taken  by  strangers 
to  the  present  suit.  In  April,  1862,  the  granddaughter  attained  twenty-one,  and  the 
surviving  trustee  accounted  to  her  for  the  persons  estate,  and  obtained  her  release 
in  full  of  all  demands.  Afterwards  the  facts  respecting  the  real  estate  became  par- 
tially known  to  the  plaintiffs,  and  application  was  made  to  the  trustee,  who  said  that 
he  understood  from  the  testator  that  if  the  testator  were  to  die  in  the  lifetime  of  the 
tenant  for  life  the  estate  would  be  of  no  value  to-  him ;  and  that,  accordingly,  on  the 
death  of  the  testator,  he  (the  trustee)  made  no  further  inquiries.  Some  title  deeds 
were  shortly  afterwards  found  and  handed  over  by  the  trustee  to  the  plaintifiGs ;  but, 
as  they  contended,  not  until  after  their  claim  had  oecome  statute-barred : 

Held,  as  the  result  of  evidence,  that  the  deeds  which  came  out  of  the  trustee's  pos- 
session were  not  sufHcient  to  reveal  the  true  state  of  the  title. 

The  bill  was  filed  sgainst  the  trustee  for  an  account  of  the  rents  and  profits  of  the 
estate  since  the  death  of  the  tenant  for  life,  and  charging  wilful  default. 

The  trustee  having  died,  and  the  suit  having  been  revived  against  his  representatives : 

Held,  on  the  ground  of  ignorance  of  the  existence  of  the  trust,  that  the  trustee's 
estate  was  not  liable,  and  bill  dismissed,  but  without  costs. 

Motion  for  decree. 

William  Blanch,  formerljr  of  the  George  Inn,  Walham 
Green,  publican,  by  his  will  dated  the  16th  of  August, 
1839,  after  directing  his  debts  and  funeral  and  testamentary 
expenses  to  be  *paid,  and  giving  some  small  pecuniary  [635 
legacies,  devised  and  bequeathed  the  residue  of  his  real  and 

Sersonal  estate  to  George  Cloud  and  Thomas  Nash,  their 
eirs,  executors,  administrators,  ^nd  assigns,  upon  trust 
"that  they  or  the  survivor  of  them,  so  soon  as  possible 
after"  his  decease,  should  "convert  the  whole  and  every 
part  thereof  into  money,"  and  invest  the  proceeds,  and  j^ay 
the  income  for  and  towards  the  maintenance  and  education 
of  his  granddaughter  Susannah  Lucretia  Games,  until  she 
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should  attain  twenty-one  or  be  married  ;  and  from  and  after 
her  attaining  twenty-one  or  being  married,  stand  possessed 
of  the  capital  upon  trust  to  pay  or  transfer  to  her  or  to  such 
person  or  persons  as  she  should  by  deed  appoint.  In  case 
she  should  die  under  age,  testator  gav^  the  same  upon  trusts 
for  the  benefit  of  the  children  of  his  brother  Richard 
Blanch.    He  appointed  Cloud  and  Nash  his  executors. 

William  Blanch  died  on  the  25th  of  August,  1889,  and  his 
will  was  proved  by  both  his  executors.  At  the  date  of  his 
death  he  was  possessed  of  considerable  personal  estate. 

The  only  items  of  real  property  of  which  he  died  pos- 
sessed were  the  following : 

The  will,  dated  the  8th  of  August,  1775,  of  John  Powell, 
who  died  in  1783,  Qpntained  a  general  devise  of  all  his 
manors,  messuages,  lands,  tenements,  and  hereditaments 
(which  consisted  only  of  the  George  Inn,  Walham  Green, 
and  a  piece  of  land  opposite  thereto^  subject  to  a  term  of 
ninety-nine  years,  to  John  Roberts,  afterwards  John  Powell 
Powell,  of  Quex  Park,  near  Margate,  Kent,  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  and  in  de- 
fault of  such  issue,  in  the  events  which  happened,  as  to  one 
moiety  thereof,  to  Eliza,  wife  of  John  Blake,  in  tail  general, 
with  remainders  over  ;  and  by  an  indendure  dated  the  24th 
of  February,  1829,  and  made  between  John  and  Eliza  Blake 
of  the  first  part,  John  Butt  of  the  second  part,  William 
Blanch  of  the  third  part,  and  William  Butt  of  the  fourth 
part ;  and  by  a  fine  levied  and  a  recovery  suffered  in  pur- 
suance thereof,  the  moiety  in  the  hereditaments  was  con- 
veyed and  assured  to  William  Blanch.  The  recital  in  the 
indenture  relating  to  the  transaction  was,  that,  whereas 
William  Blanch  had  theretofore  rendered  great  assistance 
to  the  said  John  Blake  and  Eliza  his  wife  in  their  respective 
636]  affairs  *and  concerns,  in  consideration  thereof  they 
had  agreed  to  ^ive  and  assure  the  said  estate  tail  to  Blanch, 
his  heirs,  appointees,  and  assigns,  and  to  bar  all  such  estate 
tail  and  all  remainders  over  dependent  thereon. 

Under  the  above  instrument  W.  Blanch  was  thus  at  his 
death  entitled  in  re^Qainder  to  a  base  fee,  expectant  on  the 
death  without  male  issue  of  John  Powell  Powell,  in  one 
moiety  of  the  George  Inn,  Walham  Green,  and  the  adjoin- 
ing premises,  and  of  a  piece  of  land  opposite  the  house,  con- 
taining lA.  3b.,  or  thereabouts.  • 

Shortly  after  the  testator's  death,  Nash,  the  executor, 
died,  having  duly  accounted  to  the  estate  for  all  his  receipts. 

On  the  14th  of  May,  1849,  John  Powell  Powell  died  with- 
out issue. 
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On  the  4th  of  April,  1852,  Miss  Games  attained  twenty- 
one.  Shortly  after  this  date  Clond  accounted  to  her  for  the 
personal  estate  of  the  testator ;  and,  on  the  19th  of  April, 
1862,  she  executed  to  him  a  release  in  full  of  all  actions, 
suits,  claims,  and  demands. 

In  September,  1863,  Miss  Games  married  William  Youde. 

In  November,  1870,  Mr.  and  Mrs.  Youde,  through  their 
solicitors,  Messrs.  Cobb  &  Southev,  applied  to  Mr.  Cloud 
lor  information  on  the  subject  of  Mrs.  Youde' s  claim  to  one 
moiety  of  the  George  Inn,  and  on  the  26th  of  November, 
1870,  Cloud  wrote  as  follows  : 

"  In  answer  to  yours  of  the  24th,  I  can  only  give  you  the 
same  information  as  I  have  to  Mr.  Youde  repeatedly;  that 
Mr.  Blanch  told  me  that  if  he  was  the  longest  in  this  world 
it  would  have  been  a  good  thing  for  him  ;  if  not,  he  should 
lose  the  benefit  of  it.  Mr.  Butt  was  his  friend  and  confiden- 
tial, and  he  told  Mr.  Nash  and  myself  the  same." 

Other  letters  followed,  but  no  further  information  was 
obtained ;  and  on  the  28th  of  January,  1871,  the  bill  was 
filed  by  Mr.  and  Mrs.  Youde  against  George  Cloud. 

The  bill  alleged  that  Cloud  having,  as  executor,  taken 
possession  of  a  box  containing  the  deeds,  removed  it  to  his 
own  house,  where  it  remained ;  that  shortly  after  Powell's 
death,  and  whilst  the  female  plaintiff  was  still  an  infant, 
Mrs.  JPeacock,  a  daughter  of  Kichard  Blanch,  having  met 
Cloud  at  Walham  Green,  informed  him  of  Powell' s  death 
without  issue,  and  called  his  attention  to  the  *great  [637 
value  which  the  documents  had  thereby  acquired;  and  that 
Cloud  replied  he  thought  they  were  oi  no  great  value,  and 
that  the  testator  had  asked  him  to  lend  money  on  them,  but 
he  (Cloud)  could  not  see  his  way  to  it.  Further,  that,  in 
1868,  or  1869,  for  the  first  time,  the  plaintiff,  Mrs.  Youde, 
was  informed  accidentally,  in  conversation  with  Mrs. 
Peacock,  of  her  claim  under  the  will,  and  the  inquiries 
were  instituted  which  led  to  this  suit. 

ThiB  bill  alleged  that  upon  the  death  without  issue  of 
Powell  the  defendant  Cloud  ought  to  have  entered  into  pos- 
session or  receipt  of  the  rents  of  the  moiety,  and  to  have 
sold  the  same,  m  conformity  with  the  trusts  of  the  will ;  that 
he  neglected  his  duty  as  trustee  ;  and  that  he  allowed  per- 
sons who  had  no  right  or  title  to  enter  upon  the  property 
and  to  remain  in  undisturbed  possession  for  more  than 
twenty  years,  whereby  the  plaintiffs  became  barred  by  stat- 
ute of  all  right  and  interest  in  the  moiety,  and  the  rents 
and  profits  thereof. 

The  bill  prayed  for  an  account  of  the  testator's  real  es- 
11  Eng.  Rep.  74 
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tate,  and  of  the  rents  and  profits  and  proceeds  of  sale 
thereof  received,  or  which  but  for  the  wilful  neglect  and  de- 
fault of  Cloud  might  have  been  received,  by  him,  and  of  the 
application  of  sucn  of  the  same  as  had  been  receive  b^ 
him,  and  for  payment ;  and  that,  in  taking  such  accounts  it 
might  be  declared  that  Cloud  was  liable  for  the  rents  and 
profits  from  the  death  of  Powell  to  the  date  of  taking  the 
account ;  and  for  inquiries  and  accounts. 

The  piece  of  land  opposite  the  public-house  was  now  built 
upon,  and  had  considerably  increased  in  value  since  the  tes- 
tator's  death. 

On  the  4th  of  April,  1871,  George  Cloud  put  in  an  answer 
to  the  bill.  He  said  he  had  no  recollection  of  ever  having 
seen  any  such  deed  as  that  of  the  24th  of  February,  1829. 
He  had  in  his  possession  for  some  time  two  parchment  docu- 
ments belonging  to  the  testator,  one  of  which,  as  he  was  in- 
formed and  believed,  was  a  chirograph  of  a  fine  levied  by 
John  Blake  and  Eliza  his  wife  ;  and  tne  other,  as  he  was  in- 
formed and  believed,  was  an  official  extract  of  the  record  of 
a  recovery  suffered  by  the  said  John  Blake  and  Eliza  his 
wife.  Shortly  after  the  testator's  death  defendant's  co- 
executor,  Nash,  who  was  then  living  at  Walham  Green, 
handed  over  to  him,  the  defendant,  a  box  belonging  to  the 
testator,  of  which  Nash  had  taken  possession,  and  which, 
638]  to  the  best  of  ^defendant's  recollection  and  belief, 
contained  only  the  following  documents :  The  testator's  will, 
the  chirograph  of  the  fine,  the  official  extract  of  the  record 
of  the  recovery,  a  partially  executed  lease,  and  some  books 
relating  to  the  testator's  business.  He  remembered  the  offi- 
cial extract,  which  was  on  one  skin  of  parchment,  with  a  large 
seal  in  a  tin  case  attached,  and  he  remembered  the  chiro- 
graph of  the  fine,  which  was  on  two  small  pieces  of  parch- 
ment, folded  up  inside  the  extract.  He  had  no  recolfection 
of  ever  having  nad  in  his  possession  or  seen  the  deed  in  the 
bill  mentioned  of  the  24th  of  February,  1829,  which  he  had 
been  informed  was  on  five  or  six  skins  of  parchhaent. 

Testator  told  defendant  that  he  had  a  deed  under  which, 
if  he  lived  longer  than  a  certain  Mr.  Powell,  it  would  be  a 
good  thing  for  nim  ;  but  if  he  died  before  Powell,  it  would 
be  no  use.  This  took  place  in  the  presence  of  Mr.  Butt, 
who  confirmed  what  the  testator  said.  The  testator  never 
told  the  defendant  what  property  he  referred  to,  nor  wliat 
was  the  value  of  it: 

Defendant  took  the  above  documents  in  the  box  to  his 
house  at  Hammersmith,  until  he  removed  to  Dorking,  in 
1846.     He  did  not  himself  examine  the  documents,  but  sub- 
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mitted  the  same  to  his  solicitor,  Mr.  Le  Pipre,  who  advised 
him  that  they  did  not,  under  the  circumstances,  give  any 
property  to  the  testator,  and  that  he,  the  defendant,  ought 
not  to  spend  any  money  with  regard  to.  the  property  men- 
tioned in  them. 

Defendant  denied  the  statement  about  the  conversations 
with  Mrs.  Peacock,  and  admitted  that  he  never  entered  into 
possession  or  receipt  of  the  rents  and  profits  of  the  moiety 
and  premises,  nor  took  any  steps  to  prevent  any  claimants 
adverse  to  the  will  from-^takfng  possession  on  Powell's 
death,  or  from  remaining  in  undisturbed  possession  thereof 
for  more  than  twenty  years  afterwards. 

He  further  said,  that  when  Miss  Games  executed  the  re- 
lease, he  handed  to  her,  as  he  then  believed,  all  the  docu- 
ments above  mentioned,  except  the  bar  and  omnibus  account 
books.  In  1867  he  removed  from  Dorking  to  Brighton,  and 
then  sent  to  his  son,  Thomas  Amelius  Cloud,  for  safe  cus- 
tody, a  box  containing  deeds  of  his  (defendant's)  own,  he 
(defendant)  retaining  the  key.  Defendant  had  been  informed 
by  his  son  that  about  the  end  of  1868  the  plaintiffs  called 
upon  him  and  informed  him  that  they  had  *found  an  [639 
entry  in  a  family  bible  relating  to  a  sum  of  £1,500  connected 
with  the  name  of  Blake  in  1829  ;  that  they  requested  defen- 
dant's son  to  make  inquiries  of  defendant,  that  he  did  so, 
and  that  defendant  wrote  in  answer,  as  the  fact  was,  that  he 
knew  nothing  of  any  such  sum.  Shortly  afterwards  defen- 
dant had  occasion  to  refer  to  the  contents  of  the  box,  and 
sent  the  key  to  his  son.  His  son  had  informed  him  that  in 
looking  through  the  bundle  of  counterpart  leases  and  other 
deeds,  he  found  the  official  extract  of  the  recovery  tied  up 
with  the  bundle,  and  having  two  slips  of  parchment,  being 
the  chirograph  of  fine,  inside. 

Defendeant  further  said  he  was  quite  unable  to  under- 
stand how  the  deed  of  the  24th  of  Pebruaiy,  1829,  came  into 
the  possession  of  the  plaintiffs.  His  (defendant's)  son  had 
told  him  that  he  handed  the  two  last  mentioned  documents 
to  the  plaintiff  William  Youde. 

On  me  20th  of  November,  1871,  the  defendant,  George 
Cloud,  died,  whereupon  the  bill  was,  on  the  17th  of  June, 
1871,  amended,  and  on  the  27th  of  May,  1872,  re-amended, 
against  his  executors  and  trustees,  George  Cloud  and  Thomas 
Amelius  Cloud. 

The  bill  as  re-amended  prayed  that  the  defendants  might 
admit  assets,  or  for  administration. 

A  large  body  of  evidence  was  gone  into,  with  the  results 
stated  in  the  judgment ;  the  principle  issue  of  fact  being 
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Mr.  GZassCy  Q.C.-,  and  Mr.  Waller^  were  then  heard  on  the 
merits :  It  is  not  denied  that  Jonas  Gregory  ori^nally  in- 
628]  curred  some  *liability.  This  original  liabihty  was  to 
obtain  a  le^al  mortgage  on  (;he  advowson,  and  if  no  loss  has 
been  sustained  in  consequence  merely  of  the  neglect  to  per- 
form that  engagement,  then  the  original  liability  is  discharged 
by  the  subsequent  conduct  of  the  plaintiff  in  trusting  Wil- 
liam'Gregory  alone.  The  loss  was  really  occasioned  by  thd 
execution  of  the  deed  of  the  29th  of  May,  1865,  which  was 
an  authority  to  the  mortgagor  to  pay  off  the  mortgage  on 
the  receipt  of  William  Gregory  alone. 

The  transactions  relating  to  the  £1,700  were  the  acts  of 
William  Gregory  alone,  and  in  respect  to  them  Jonas  never 
incurred  an^  liability  at  all.  It  is  only  as  to  acts  which  come 
properly  within  the  regular  business  of  a  solicitor  that  one 
partner  can  be  made  liable  for  the  default  of  another,  and 
receiving  the  money  of  clients  for  the  purpose  of  obtaining 
investments  is  not  part  of  the  ordinary  ousiness  of  a  firm  of 
solicitors :  Harman  v.  Johnson  (*) ;  Bourdillon  v.  Roche  (*) ; 
Coomer  v.  Bromley  (*).  The  question  here  is  really  which 
of  two  innocent  parties  should  suffer  for  the  default  of  a 
third,  and  parties  who  have  by  negligence  caused  the  suc- 
cess of  a  fraud  have  no  right  to  special  consideration  by  the 
court.  If  favor  is  extended  at  all  it  ought  to  be  to  those  who 
are  entirely  free  from  any  share  in  the  transaction.  In  pro- 
tecting Jonas  Gregory's  estate  all  grounds  of  defence  may 
be  fairly  taken,  and  the  laches  of  the  plaintiff  is  a  complete 
defence.  She  might  have  enforced  her  claim  long  ago,  and 
having  waited  so  long  must  be  considered  to  have  lost  any 
title  to  the  assistance  of  the  court. 

Mr.  Macnaghten  appeared  for  the  executor  of  William 
Gregory. 

Mr.  Cotton^  in  reply:  The  borrowing  of  the  £1,300  was 
clearly  the  act  of  both  the  partners,  and  it  was  really  part 
of  one  transaction  which  comprised  the  investment  of  the 
whole  of  the  £3,000.     The  liability,  therefore,  of  both  the 

gartners  must  extend  to  the  whole  fund. 
29]     *Aug.  1.     Sir  R.  Malins,  V.C,  after  stating  and 
commenting  on  the  facts,  continued : 

With  regard  to  the  £1,300,  I  do  not  see  a  single  circum- 
stance to  discharge  Jonas  Gregory  from  the  liability  to  the 
plaintiff  which  he  undertook  by  tne  memorandum  of  agree- 
ment of  the  14th  of  April,  1859.  It  was  clearly  his  duty  to  see 
that  the  money  was  repaid  to  the  plaintiff,  and  that  duty  he 
overlooked.     His  joint  debtor  continued  to  pay  interest  upon 

0)  2  E.  A  B.,  61.  («)  27  L.  J.  (Ch.),  681.*  (»)  6  De  G.  A  Sm.,  682. 
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it  down  to  November,  1871,  and*  there  is,  therefore,  no  ground 
for  the  defence  set  up  by  the  answer  of  the  executors,  that 
if  the  plaintiff  ever  had  any  claim  against  Jonas  Gregory  or 
his  estate,  such  claim  had  long  ago  been  barred  by  delay 
and  laches.  There  must,  therefore,  be  a  declaration  that 
the  estate  of  Jonas  Gregory  is  liable  to  repay  this  sum  with 
interest  at  5  per  cent,  from  the  last  payment  of  interest  made 
by  William  Gregory  in  November,  1871. 

The  question  as  to  the  £1,700  depends  upon  different  prin- 
ciples. It  being  clear  that  Jonas  Gregory  never  received  any 
part  of  this  sum,  and  that  he  was  wholly  ignorant  of  the  fact 
of  his  son  having  received  it,  he  can  only  be  liable  for  it  on 
the  ground  that  his  partner' s  receipt  for  it  was  his  receipt, 
or  in  other  words,  that  it  was  a  partnership  transaction.  It 
is  clear  that  one  partner  has  no  authority  to  bind  the  other 
partners  by  borrowing  money,  unless  it  is  borrowed  in  the 
usual  course  of  business  and  for  business  purposes.  These 
principles  are  clearly  established,  I  think,  by  the  two  authori- 
ties which  were  cited :  Harman  v.  Johnson  (*)  and  BourdilUm 
V.  Roche  (•).  Harman  v.  Johnson  is  a  case  frequently  cited, 
and  is  a  very  valuable  authority,  because  the  case  is  one  in 
which  a  sum  of  £1,670  was  paid  to  one  of  two  partners  with- 
out the  knowledge  of  the  other.  They  were,  as  in  the  pres- 
ent case,  solicitors.  The  question,  which  was  raised  upon 
an  action  against  the  other  partner,  came  on  for  trial  before 
Lofd  Campbell,  who  directed  the  jury  that  the  other  partner 
was  liable,  inasmuch  as  the  receipt  of  monejr  by  Smith,  who 
was  one  of  the  partners,  for  the  purpose  of  its  being  laid  out 
on  mortgage,  would  be  an  act  within  the  scope  of  the  author- 
ity which  Smith  had  as  partner  with  the  defendants,  for  that 
attorneys  now,  as  part  of  their  business,  acted  as  scriveners, 
that  is,  in  laying  out  money  on  *security.  There  was  [630 
a  motion  for  a  new  trial  on  the  ground  of  misdirection,  that 
Lord  Campbell' s  direction  that  one  partner  was  liable  for  all 
money  advanced  to  the  other  was  too  extensive.  The  case 
was  argued,  and  Lord  Campbell  himself  gave  judgment,  in 
which  he  decided  that  he  nad  misdirected  the  jury.  He 
says(*;) :  '*I  think  there  should  be  a  new  trial.  The  action 
is  against  Johnson,  who  is  charged  in  the  character  of  a 
partner  with  Smith  in  the  calling  of  an  attorney.  There  is 
no  evidence  going  beyond  the  bare  fact  of  their  having 
jointly  carried  on  the  business  of  attorneys.  I  think  that 
an  attorney,  (jua  attorney,  is  not  a  scrivener ;  that  his  busi-  * 
ness  is  to  act  m  a  court  of  law,  to  prepare  conveyances,  to 
examine  titles,  and  so  on ;  but  not  to  act  as  a  scrivener.    A 

(>)  2  E.  A  B.,  61.  O  27  L.  J.  (Ch.),  681.  («)  2  E.  A  B.,  65. 
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if  the  law  is  so,  no  doubt  the  law  raust  prevail.  But  in 
642]  order  to  *ascertain  that,  it  is  necessary  to  examine 
very  minutely  the  circumstances  which  are  involved  in  this 
litigation.  • 

There  has  been  no  case  referred  to,  and  according  to  my 
experience  my  belief  is  that  no  case  can  be  found,  in  which 
a  trustee,  however  formally  he  may  have  been  appointed, 
however  extensive  may  have  been  the  powers  that  were  con- 
ferred upon  him,  has  been  held  liable  for  the  non-perform- 
ance of  a  trust  of  which  he  was  ignorant ;  and- 1  should  be 
very  much  surprised  to  find  that  any  such  case  had  ever 
occurred,  or  that  any  such  decision  had  ever  been  pronounced 
against  a  trustee  under  such  circumstances. 

The  defendant's  case  here  is,  that  whatever  be  the  plain- 
tiffs right,  whatever  interest  she  took  in  the  estate  in  ques- 
tion, he  was  wholly  unacquainted  with  it ;  and  that  conten- 
tion on  his  part  is  met  by  the  plaintiff  by  showing,  first,  that 
by  certain  deeds  which  are  mentioned  tuere  was  a  reversion- 
ary interest  vested  in  the  testator  at  the  time  of  his  death, 
that  he  had  communicated  to  persons  in  his  lifetime  that  he 
had  an  interest  in  the  estate  in  question,  and  that  the  defen- 
dant must  be  taken  to  have  known  that  the  testator  had 
that  interest  ;•  and,  moreover,  that  the  late  trustee,  having 
in  his  possession  certain  muniments  of  title  which  would 
show  the  extent  and  natu»  of  the  testator's  interest  in 
that  estate,  must  be  taken  to  have  been  fixed  with  plain 
knowledge, .  not  only  that  it.  was  his  duty  to  convert  the 
whole  of  the  testator's  real  estate,  or  to  take  possession  of 
it,  but  also  that  he  should  be  fixed  with  knowledge  that  this 
particular  property  was  included  in  the  conveyances  which 
were  in  his  hands. 

Now  all  that  is  said  upon  the  subject  of  the  testator's 
eommunication  to  the  trustee  is  read  from  the  answer  of  the 
deceased  defendant ;  and  it  is  remarkable  that  all  that  he  says 
the  testator  ever  said  to  hjm  was,  "If  I  survive  Powell,  it 
will  be  a  good  thing  for  me — I  shall  have  an  interest  in  some 
estate,"  not  pointing  out  which  estate,  because,  although 
this  conveyance  and  deed  which  lead  the  uses  of  the  recovery 
relate  to  the  George  public-house  of  which  the  testator  was 
the  occupant,  in  which  he  lived  and  died,  I  do  not  find  a 
trace  in  any  part  of  the  evidence  that,  when  the  testator  was 

Keaking  to  the  trustee,  or  when  he  was  speaking  to  Mrs. 
jacock,  Who  is  one  of  the  oldest  of  the  witnesses,  he  ever 
mentioned,  or  that  they  derived  any  knowledge  from  any 
643]  *communications  of  his,  that  the  George  public-house 
was  the  subject  of  the  conversation  between  them.     In  the 
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answer  of  the  defendant,  at  page  6,  he  says,  '*He  on  one 
occasion  only  spoke  to  me  respecting  any  reversionary  prop- 
erty of  his.  A  ccording  to  the  best  of  my  recollection  this 
was  on  the  occasion  when  he  asked  me  to  be  his  executor. 
He  told  me  that  he  had  a  deed  under  which  (if  he  lived 
longer  than  a  certain  Mr.  Powell)  it  would  be  a  good  thing 
for  nim,  the  said  William  Blanch,  but  if  he  died  before  Mr. 
Powell,  it  would  be  of  no  use.  Thig  took  place  in  the  pres- 
ence of  the  said  Mr.  Butt,  who  confirmed  what  the  said 
William  Blanch  so  said.  The  said  William  Blanch  never 
•told  me  what  property  he  referred  to,  nor  what  was  the  value 
of  it.  According  to  the  best  of  my  recollection,  I  never  saw 
the  said  William  Blanch  after  the  above  mentioned  conver- 
sation, as  he  died  about  nine  days  after  he  made  his  will." 
Now  Mrs.  Peacock  was  the  housekeeper  and  nurse  of  the 
testator.  She  is  a  witness  for  the  plaintiff,  and  she  was  ex- 
amined at  very  great  length,  and  cross-examined.  She 
says  she  went  to  livj3  with  the  testator  in  1834 ;  so  that  she 
had  five  years'  acquaintance  and  experience  of  him  as  a 
person  living  in  his  house,  he  having  died  in  the  jesiv  1839. 
She  says,  "He  never  spoke  to  me  about  his  affairs  at  all. 
He  never  spoke  to  me  about  his  property.  He  said  he 
should  come  into  some  property  through  the  Blakes  at  the 
death  of  John  Powell  Powell — nothing  more.  He  never 
told  me  what  that  property  was.  I  never  asked  him  what 
the  property  was.  I  did  not  know  till  after  his  death  that 
he  was  going  to  leave  me  anything.  So  far  as  I  knew,  all 
his  property  at  his  death  consisted  of  what  he  would  be  en- 
titled to  through  the  Blakes,  and  what  his  business  and 
omnibus  and  horses  fetched.  I  never  knew  whether  the 
property  he  was  to  come  into  through  the  Blakes  was  land 
or  money,  or  of  what  it  consisted.  He  told  me  that  the  deeds 
I  gave  him,  as  stated  in  my  aflldavit,  were  the  deeds  by 
which  he  should  come  into  the  property."  Then,  in  her 
affidavit,  she  describes  an  event  wnich  occurred  upon  a  day 
shortly  before  his  death,  he  lying  upon  his  deatnbed  and 
being  incapacitated  from  any  other  exertion  except  that 
which  he  was  then  engaged  in.  He  had  some  deeds  brought 
to  him.  She  gave  him  the  key^  and  he  took  out  of  the  box 
some  deeds,  and  when  it  was  opened  she  saw  that  one  had 
a  seal  with  green  wax  upon  it.  How  she  came  to  *see  [644 
that  I  do  not  know,  unless  the  box  was  open,  nor  do  I  tiiink 
it  necessary  to  inquire ;  she  says  the  deed  consisted  of  several 
skins  of  parchment,  but  what  it  was,  or  what  it  related  to, 
she  does  not  pretend  to  say,  nor  does  anybody  else ;  and 
yet  this  was  at  a  time  when  the  testator  was  talking  about 
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his  property,  and  talking  to  a  woman  who,  if  the  present 
plaintiff  had  died,  would  have  been  entitled  to  tlie  reversion- 
ary gift  contained  in  his  will,  and  who  was  his  nnrse  and 
housekeeper,  and  therefore  had  a  certain  degree  of  confi- 
dence and  communication  with  him.  He,  being  the  land- 
lord of  the  George  public-house,  does  not  tell  her  that  the 
property  he  was  speaking  of  had  anything  to  do  with  the 
ueorge  public-house.  This  is  an  important  remark.  I  re- 
fer to  it  only  to  see  whether  the  plaintiff' s  charge,  that  the 
defendant,  the  trustee,  must  have  be^n  acquainted  with  the 
property  which  was  included  in  the  devise  to  him,  can  be 
sustained  by  any  of  the  circumstances  that  have  been  ad- 
duced in  evidence,  and  I  do  not  find  a  particle  of  evidence  of 
it.  I  find  every  fact  in  the  case  which  is  not  in  dispute 
totally  at  variance  with  the  notion  that  Mr.  Cloud,  deceased, 
ever  Knew  that  he  had  anything  to  do  with  the  George  pub- 
lic-house, or  that  he  had  any  duty  to  discharge  in  respect 
of  the  late  testator's  real  estate;  for  I. find  that  until  the 
year  1852— that  is,  from  1839  to  1852— when  the  plaintiff 
attained  her  age  of  twenty-one  years,  Mr.  Cloud  seems  to 
have  been  her  only  protector.  He  sent  her  to  school,  and 
paid  all  her  expenses,  not  out  of  his  own  money — I  do  not 
mean  that — but  he  accounted  to  her  for  those  expenses. 
She  was  brought  up  in  his  family,  she  was  companion  and 
friend  of  his  children,  and  when  she  married  and  had  chil- 
dren of  her  own,  the  children  of  both  families  seem  to  have 
been  on  the  most  friendly  and  intimate  terms  with  each 
other ;  and  during  all  this  time  there  is  not  the  trace  nor  the 
suggestion  of  any  interest  in  the  George  public-house.  Mr. 
Cloud  is  shown  by  unquestionable  evidence  to  be  a  man  who 
took  an  interest  in  this  .young  woman,  and  who  discharged 
his  duty  as  trustee  in  every  respect  except  this  which  is  in 
question,  if  this  be  an  exception,  in  an  exemplary  manner. 
The  husband  had  her  fortune  with  her ;  and  upon  her  at- 
taining twenty-one  years,  the  trustee  gave  a  full  account  of 
it,  and  she  gave  the  trustee  a  release.  That  release  is  not 
now  impeached,  nor  is  there  the  slightest  color  of  suspicion 
64:5]  *thrown  upon  it,  and  I  have  no  reason  to  believe  that 
he  did  not  behave  in  a  most  punctual,  scrupulous  and 
charitable  way  on  her  behalf.  Then  I  am  askea  to  believe 
that  this  man  who  took  care  of  her  interest,  resulting  in 
transferring  to  her  £600  of  stock,  was  so  utterly  regardless  of 
her  interest  that  he  let  this  freehold  estate  slip  through  his 
fingers  for  want  of  merely  looking  after  it.  i  can  come  to 
no  such  conclusion.  I  think  every  fact  in  the  case  shows 
the  contrary.     I  find  that  the  plaintiff  is  in  possession  of  a 
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certain  bible.  How  she  came  possessed  of  it,  does  not  ap- 
j)ear.  The  bible  contains  an  entry  about  Blake's  bonds, 
and  a  further  memorandum  that  he  is  under  obligation  to 
Mr.  Blanch.  When  that  came  into  her  possession  i  do  not 
know.  If  I  take  it  only  from  the  year  when  she  attained 
twenty-one,  she  knew  from  that  time  all  that  that  entry 
would  communicate  to  her,  but  at  no  time  till  1868  had  there 
been  any  inquiry  made  of  what  had  become  of  Blake's 
bonds,  which  purported  to  relate  to  a  sum  of  £1,500,  or 
whether  he,  Mr.  Cloud,  could  give  the  plaintiffs  any  infor- 
mation respecting  them,  and  the  inquiries  then  made  were 
not  addressed  difectly  to  Mr.  Cloud  but  to  his  son.  What 
conclusion  can  I  draw  from  that,  but  that  they  knew  per- 
fectly well  that  no  claim  could  be  made — ^that  it  was  all 
moonshine  ?  It  was  not  worth  talking  about.  It  is  shown 
that  Youde  was  in  direct  communication  with  his  son ;  and 
vet  not  one  word  is  said  about  the  George  public  house. 
The  testator,  the  public-house  keeper,  and  Cloud,  the  land- 
lord of  the  public-house,  were  people  whose  attention  must 
have  been  directed  to  such  a  suoject  as  this ;  and  yet  there 
is  no  trace  in  any  part  of  the  case  of  any  mention  being 
made  by  any  human  being,  not  even  by  Mrs.  Peacock, 
who  was  the  confidential  housekeeper,  uj}  to  1839 — who  for 
.  thirty  years  after  that  never  took  the  trouble  to  look  after, 
nor  to  mcjuire  what  had  become  of  the  female  plaintiff  (for 
it  is  not  tiU  1869  that  they  accidentally  come  together  again), 
and  then  it  was  in  consequence  of  somethinff  that  Mrs. 
Peacock  had  said  to  Mrs.  Youde  upon  the  suDJect  df  the 
deeds,  that  this  inquiry  seems  to  have  been  instituted. 

Now  considering  the  case  with  all  the  attention  I  can  mve 
to  it,  I  fail  to  see  anv  reason  to  lead  me  to  believe  that  Mr. 
Cloud  ever  knew  that  he  had  any  duty  to  discharge  in 
respect  of  this  real  estate.  I  find  none.  Ii  he  had  that  deed 
of  February,  1829,  *in  his  possession,  he  could  hardly  [646 
be  acquitted  of  all  blame,  by  reason  of  the  circumstances  I 
have  been  narrating.  But  had  he  that  deed  ?  In  my  opinion 
there  is  not  a  particle  of  evidence  upon  which  I  can  safely 
conclude  that  he  ever  saw  the  deed.  It  rests  solely  upon  the 
evidence  of  Mr.  Youde,  the  plaintiff.  There  is  no  other  , 
evidence  of  it  whatever  ;  and  when  that  evidence  comes  to 
be  examined,  contradicted  as  it  is  hy  the  evidence  on  the 
part  of  the  defendant,  I  can  find  nothing  safe  from  which  I 
can  conclude  that,  either  on  the  day  in  Marct  or  on  the 
other  day  in  August  about  which  there  is  a  conflict,  the  deed 
in  question  passed  from  the  hands  of  Thomas  Amelius  Cloud 
into  the  hands  of  Mr.  Youde.  If  I  were  to  conclude  that 
11  Eng.  Rep,  75 
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that  was  bo,  I  must  do  it  from  circumstances  which  admit  of 
no  other  conclusion.    No  doubt  in  this  case,  as  in  all  other 
cases  in  which  circumstantial  evidence  is  admissible,  it  must 
be  evidence  of  the  strongest  and  clearest  demonstration  ;  but 
then  the  test,  as  I  always  take  it  to  be,  is  this,  the  circum- 
stances put  together  must  be  such  as  will  exclude  any  pre- 
sumption to  tne  contrary.    I  do  not  find  that  this  case 
answers  that  test.     I  find  it  admitted  that  Mr.  Youde  and 
Mr.  Cloud  did  look  over  the  deeds  in  question.    They  were 
things  of  which  these  men  had  not  any  previous  knowl- 
edge.    They  were  such  in  shape  and  appearance,  according 
to  Mr.  Cloud's  statement,  as  would  at  dnce  attract  their 
attention.     The  chirograph  of  the  fine  and  the  extract  of  the 
recovery  deed  with  the  large  seal  in  a  box  at  the  end  of  it, 
would  be  things  that  ordinary  men  would  look  upon  with 
some  surprise.     But  these  things  were  produced,  and  these 
things  by  themselves  would  give  no  information  either  to  the 
person  who  then  saw  them,  or  to  the  trustee  or  anybody  else 
unacquainted  with  legal  matters  and  legal  proceedings,  nor 
even  to  them,  without  some  other  help.     The  description  of 
the  parcels,  and  the  chirograph  of  the  fine  and  extract  from 
the  recovery,  give  no  such  information  as  would  enable  any- 
body to  tell  what  they  related  to.     If  the  deed  had  been 
there  it  would  have  done  so.     The  defendant  in  his  answer 
says  he  has  no  recollection  of  ever  having  seen  the  deed. 
The  way  in  which  the  deeds  which  were  in  his  possession 
were  found  is  proved  by  the  evidence  •  of  Thomas  Amelius 
Cloud.     He  says  positively  that  he  delivered  those  deeds  on 
the  day  in  March — that  is  to  say,  on  a  certain  day  in  March — 
647]  *namely,  the  fine  and  recovery  deed  and  an  old  lease 
which  was  produced.     He  delivered  them  with  no  others  to 
Mr.  Youde.     Mr.  Youde  agrees  that  Cloud  did  deliver  to 
him  what  he  called  a  parcel  of  deeds.     They  are  at  variance 
whether  the  deeds  were  in  a  brown  paper  parcel  or  whether 
they  were  simply  tied  up  together,  or  put  into  a  black 
leather  bag  which  Mr.  Youde  had  then  with  him.    Then  what 
became  of  Mr.  Youde  and  the  brown  paper  parcel  that  Mr. 
Youde  had  with  him  ?    The  parcel  is  carried  down  to  Kings- 
ton, it  is  laid  upon  the  table,  and  Mr.  Youde  goes  out  of  the 
room  with  a  stnct  injunction  to  his  wife  not  to  open  it.     His 
back  is  no  sooner  turned  than  a  sort  of  family  assembly 
takes  place.     There  are  the  children  and  there  is  a  child  who 
is  staying  there  with  tihe  family.     They  are  all  present  and 
his  wife  opens  the  parcel ;  and  then,-  to  make  assurance  more 
sure,  it  is  carried  upstairs  to  a  bed-ridden  old  woman  in 
order  that  she  might  see  what  the  parcel  contained.     They 
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Bay  it  undoubtedly  contained  a  parchment  consisting  of 
many  skins,  but  there  is  no  other  evidence.     I  think  that 

1>art  of  the  case  is  over  proved.  I  am  not  satisfied  with  it. 
f  I  were  satisfied  that  the  deed  was  produced,  I  am  not 
satisfied  as  to  where  the  deed  came  from.  At  the  testator 
Blanch' s  death,  Nash  had  possession  of  the  box  for  some 
short  time;  then  it  ^ent  into  Mr.  Cloud's  possession,  and 
that  is  all  that  I  know  about  it ;  and  the  whole  case  tunls 
upon  what  Mr.  Youde  says  took  place  in  London  when  cer- 
tain deeds  were  delivered  to  him.  If  the  deed  of  February, 
1829,  was  then  delivered  to  him,  it  would  go  far  to  prove 
that  it  had  probably  been  in  the  possession  of  Mr.  Cloud. 
Against  the  affidavit  and  the  answer  of  Mr.  Cloud,  and 
against  the  affidavit  of  the  son,  I  am  not  at  liberty  to  believe 
that  he  ever  set  eyes  upon  that  deed,  or  that  it  ever  passed 
from .  the  possession  of  Mr.  Cloud  to  that  of  Mr.  i  oude, 
although  it  is  in  the  possession  of  Mr.  Youde  at  this  moment. 
That,  in  my  opinion,  is  a  thing  that  is  necessary  to  be  ascer- 
tained before  I  can  make  a  decree  fixing  this  trustee  with 
any  liability  in  respect  of  that  which  is  complained  of.  To 
the  discrepancies  in  the  statement  about  tha  months  of 
March  and  August  I  pay  very  little  attention.  The  evidence 
on  either  side  is  worth  very  little.  I  give  each  side  credit 
for  saying  what  they  believe  upon  the  subject.  I  So  not 
rely  upon  what  the  wandering  *victualler  says,  who  is  [648 
sometimes  in  one  place  arid  sometimes  in  another,  and  who, 
three  or  four  years  after  the  event,  swears  to  half  past  four 
o'clock.  That  does  not  make  any  impression  upon  me.  I 
do  not  take  the  trouble  to  inquire  into  it  because  it  is  not 
worth  while.  Whether  it  was  in  March  or  in  August,  I  think, 
is  an  immaterial  fact ;  but  the  material  fact  is,  that,  when- 
ever it  was,  there  was  a  time  at  which  Thomas  Amelius 
Cloud  delivered  to  Mr.  Youde  the  deeds  left  in  his  father's 
possession,  and  he  swears  what  they  consisted  of.  There 
was  time  enough  between  that  and  tne  production,  and  the 
display  on  the  table  and  the  opening  of  the  parcel  at  the 
meeting  at  Kensington,  to  change  the  nature.of  the  contents 
of  the  parcel,  if  it  was  a  parcel ;  or  to  add  to  the  contents  of 
the  bag,  if  it  was  a  bag. 

It  becomes  unnecessary,  therefore,  for  me  to  consider  the 
other  point,  which,  if  I  did  not  take  the  view  I  have  expressed 
on  the  first  point,  it  would  be  necessary  to  consider,  namely, 
what  is  the  extent  of  the  liability  or  the  trustee.  I  mean 
with  reference  to  the  construction  of  the  will ;  and  as  I  do  not 
find  it  necessary  to  decide  anything  upon  that  subjeet,  I  will 
not  trust  myself  to  express  any  opinion  upon  the  matter ; 
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but  as  I  think  the  jjlaiutiffs  case,  depending  solely  upon 
that  deed,  fails  of  satisfactory  proof,  I  tnink  his  bill  must  be 
dismissed.  But  as  I  cannot  nnd  any  reason  or  excuse  for 
the  trustee  in  his  lifetime  not  having  handed  these  things 
over,  or  done  something  about  the  recovery-deed  and  the 
fine — whether  they  were  worth  anything  or  nothing — ^not 
having  given  any  particular  information  upon  that  subject 
to  his  cestui  que  trv^t^  I  dismiss  the  bill  without  costs. 

Solicitor  for  the  plaintiffs :   Mr.  H.  P.  Cohh. 
Solicitors  for  the  defendants :  Messrs.  Watson  <fe  Sons. 
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670]  *^^  ^^  Paraguassu  Steam  Tramway  Company. 

adamsofs  case. 

Compam^ — Cancellation  of  Contract — Application  of  ComperiMiion  Money  in  eredUinff 
Sharea  with  Payinent  of  future  CoUm — Oompaniti  Act,  1867,  «.  26. 

A  company,  being  at  the  time  in  great  pecaniary  difficulties  and  under  an  onerous 
contract  with  B.,^ne  of  their  directors,  entered  into  an  agreement  with  B.  by  which 
he  agreed  to  annul  his  contract  and  give  the  company  the  benefit -of  a  more  benefi- 
cial sub-contract  upon  receiving  £12,000  compensation,  which  it  was  thereby  agreed 
should  be  paid  by  crediting  the  shares  standing  in  his  name  with  a  payment  of 
jS1,800  (thereby  making  the  same  fully  paid-up),  an  acceptance  for  £200,  and  the 
remaining  £10,000  in.  fully  paid-up  shares,  to  be  issued  at  certain  contingent  periods. 
Within  two  months  after  the  execution  and  registration  of  this  agreement,  a  petition, 
on  which  an  order  was  ultimately  made,  was  presented  for  winding  up  the  company:. 

Hdd,  that  the  effect  of  the  arrangement  under  which  B.  had  applied,  in  paying  up 
his  shares,  money  legitimately  coming  to  him  as  compensation  for  giving  up  a  bene* 
ficial  contract,  was  to  discharge  B.  from  all  liability  in  respect  of  uioee  shares. 

Adjourned  summons  on  behalf  of  the  official  liquidator 
of  the  Paraguassu  Steam  Tramway  Company,  Limited,  for 
the  purpose  of  making  Messrs.  Adamson,  Konaldson  & 
Wescott  the  holders  oi  150  £20  shares  in  the  company, 
liable  for  £1,800,  being  the  balance  of  £12  per  share  alleged 
to  be  due  from  them  in  respect  of  their  shares. 
.  It  was  not  disputed  that  £8  per  share  had  been  paid  in 
cash  on  these  snares,  and  the  q^uestion  was  whether  there 
had  been  a  valid  payment  within  the  requirements  of  the 
Companies  Act,  1867,  s.  25,  of  the  remaining  £12  per  share. 

The  company  was,  on  the  9th  of  January,  1867,  incorpo- 
rated under  the  Companies  Act,  1862,  with  a  capital  of 
£1,500,000  in  75,000  shares,  for  the  purpose  of  purchasing 
and  working  a  concession  for  the  construction  of  a  steam 
tramway  in  the  province*  of  Bahia,  giunted  by  the  Brazilian 
government  to  a  Mr.  J.  C.  Morgan. 

Messrs.  Adamson  ^  Bonaldson  carried  ou  business  in  the 
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city  as  ship  and  insurance  brokers  and  shipowners,  and  to- 
wards the  latter  part  of  1866,  at  which  time  steps  were 
being  taken  for  getting  up  *a  company  for  the  pur-  [671 
pose  of  purchasing  and  working  Morgan's  concession,  they 
were  applied  to  by  G.  F.  Griffin,  who  nad  obtained  the  con- 

•  tract  from  Morgan,  to  enter  into  a  freight  contract  for  the 
conveyance  to  Sahia  of  the  necessary  plant  on  condition  of 
taking  or  placing  600  shares  in  the  intended  company. 

After  some  negotiation  a  contract,  dated  the  14th  of  De- 
cember, 1866,  was  entered  into  by  which  Adamson  &  Co. 
undertook  to  supply  Griffin  Vith  tonnage  for  the  conveyance 
to  Bahia,  at  certain  specified  rates,  of  the  whole  plant  re- 
quired, it  '* being  understood"  that  "the  agreement  and 
tue  rates  of  freight  mentioned  apply  to  the  whole  of  the 
material  and  contractor's  plant  to  be  shipped  for  the  Para- 

•  guassu  Steam  Tramroad  Company  under  the  agreement;'* 
and  Griffin  was  not  to  be  responsible  to  Adamson  &  Co..  if 
in  consequence  of  the  company  not  being  able  to  carry  out 
their  agreement  the  quantity  snipped  was  less  than  therein 
stated. 

It  was  also  agreed  that,  in  consideration  of  Griffin  con- 
cluding with  Adamson  &  Co.*  this  contract,  and  the  com- 
pany agreeing  to  confirm  and  to  adopt  it  in  case  of  Griffin's 
railing  to  fulfil'  it,  Adamson  &  Co.  would  subscribe,  or 
get  their  friends  to  subscribe,  for  500  shares  in  the  com- 
pany.. 

On  an  intimation  that  he  would  not  otherwise  get  the  con- 
tract, Adamson,  who  had  at  first  declined,  consented  to 
become  a  director.  In  January,  1867,  the  company  was 
registered ;  it  being  provided  bv  the  66th  of  the  articles  of 
association  that  "the  directors  shall  not  be  disqualified  from 
being  concerned  in  or  participating  in  the  profits  of  any 
contract  with  the  company." 

The  articles  also  gave  the  directors  power  to  receive  the 
uncalled  capital  on  any  shares  in  advance  of  calls. 

On  the  29th  of  January,  1867,  Adamson  &  Co.  entered 
into  a  sub-contract  by  which  tl^e  firm  of  Pothonier,  Tilsley 
&  Co.  undertook,  with  Adamson  &  Co.,  to  convey  to  Brazil 
the  plant,  &c. ,  required  for  the  operations  of  the  company, 
at  rates  considerably  lower  than  those  which  were  to  be  re- 
ceived from  the  company  by  Adamson  &  Co.  under  their 
freight  contract  of  December,  1866 ;  and  the  sub-contractors 
agreed  to  apply  for,  through  Adamson  &  Co.,  and  to  accept 
It  allotted,  400  shares  in  the  company.  Messrs.  ^^damson  & 
Ronaldson  subscribed  for  fifty  shares  each,  and  by  thus 
placing  the  remaining  400 with  the  sub- contractors,  there- 
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672]  quisite  *number  of  500  shares,  which  were  allotted  on 
the  7th  of  February,  1867,  was  made  up.  Calls  to  the 
amount  of  £8  per  share  were  paid  on  these  shares. 

In  July,  1867,  the  contract  of  the  14th  of  December,  1866, 
between  Adamson  and  Griffin  was  formally  adopted  by  the 
company. 

of  the  400  shares  taken  by  Pothonier,  Tilsley  &  Co., 
Adamson  agreed  at  their  request  to  place  fifty,  and  accord- 
ingly this  number  was  transferred  to  Mr.  J.  6.  Wescott,  in 
whose  name  they  now  stood. 

In  June,  1869,  the  company  being  in  a  state  of  great  pe- 
cuniary difficulty,  and  finding  the  contract  of  December, 

1866,  disadvantageous,  were  anxious  for  a'  modification  of 
it,  and  to  get  the  carrying  work  done  at  a  cheaper  rate. 
Adamson  &  Co.  were  applied  to  and  consented,  upon  receiv- 
ing compensation,  a  portion  of  which  was  to  be  applied  in 
making  the  150  shares  held  by  themselves  and  Wescott  fully 
paid-up  shares,  to  give  up  their  original  contract  and  all 
claims  against  the  company  under  it,  and  to  give  the  com- 
pany the  benefit  of  their  sub-contract  of  the  29th  of  January, 

1867,  with  Pothonier,  Tilsley  &  Co. 

After  some  discussion  a  resolution  was  passed  by  the 
board  on  the  8th  of  June,  1869,  in  effect  annulling  the 
freight  contract  of  the  14th  of  December,  1866,  and  instead 
thereof  adv^pting  the  sub-contract  entered  into  by  Adamson 
&*Co.  with  Pothonier,  Tilsley  &  Co.  An  agreement  carry- 
ing out  the  terms  of  this  resolution  was  executed  on  the  23d 
of  June,  1869,  by  which  it  was  provided  that  Adamson's 
contract  of  December,  1866,  under  which  it  was  recited  that 
his  firm  had  "the  exclusive  right"  of  conveying  plant  and 
material  for  the  company,  should,  be  cancelled,  and  that  the 
consideration  for  such  cancellation  should  be  the  sum  of 
£12,000,  payable  as  follows : 

As  to  £1,800,  part  thereof  in  cash  ;  as  to  £200,  by  the  ac- 
ceptance of  the  company  to  the  draft  of  Adamson  &  Co. 
payable  at  Bahia  sixty  days  after  sight ;  and  as  to  £10,000, 
the  residue  thereof,  by  allotting  to  J.  W.  Adamson  and 
Ronaldson,  or  their  nominees,  500  fully  paid-up  shares  of 
£20  each  :  the  issue  of  these  shares  to  be  postponed  until 
certain  specified  additions  had  been  made  to  the  capital  of 
673]  the  company ;  and  it  being  provided  that  *in  the  event 
of  the  company  being  wound  up  before  the  whole  of  tlie 
600  shares  should  have  become  insurable,  Adamson  &  Co. 
should  not^be  entitled  to  rank  against  the  estate  of  the  com- 
pany as  creditors  for  any  part  of  the  £10,000  which  should 
not,  at  the  date  of  the  winding-up,  have  been  discharged  by 
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the  issue  of  shares  as  provided.  On  the  receipt  of  the  £1,800, 
Adamson  &  Ronaldson  were  to  apply  the  same  in  payment 
up  of  the  unpaid  subscriptions  on  the  150  shares  registered 
and  standing  in  the  names  of  themselves  and  Wescott.  It 
was  also  provided  that  the  company  should  adopt  the  sub- 
contract made  by  Adamson  &  Co.  with  Pothonier,  Tilsley 
&  Co.,  and  indemnify  Adamson  &  Co.  from  all  liability 
under  such  sub-contract. 

A  copy  of  this  agreement  was,  on  the  24th  of  June,  1869, 
registered  with  the  Registrar  of  Joint  Stock  Companies,  pur- 
suant to  sec.  25  of  the  Companies  Act,  1867.  The  150  shares 
standing  in  the  names  of  Adamson,  Ronaldson  and  Wescott 
were  credited,  .by  an  entry  in  the  cash-book  of  the  company 
on  the  23d  of  June,  1869,  with  £1,800,  ''the  amount  paid 
them  as  compensation  for  relinquishment  of  their  freight 
contract,  as  per  agreement  of  even  date"  therewith,  and  the 
150  shares  now  appeared  in  the  books  of  the  company  as 
f  uUv  paid-up  shares. 

The  company  did  not  recover  its  position,  and  on  the 
20th  of  August,  1869,  a  petition  was  presented,  and  on 
the  22d  of  January,  1870,  the  petition  having  stood  over 
from  time  to  time,  an  order  was  made,  for  winding  up  the 
company. 

The  oflScial  liquidator,  byjiis  summons,  impeached  the 
arrangement  of  June,  1869  (by  which  the  150  shares  standing 
in  the  names  of  Adamson,  Ronaldson  and  Wescott  were 
credited  with  £1,800,  thereby  making  them  fully  paid-up 
shares),  on  the  ground  that  tne  cancellation  of  the  contract 
of  December,  1866,  was  made  at  a  time  when,  as  shown  by 
the  evidence,  the  company  was  hopelessly  in  difficulties  and 
practically  insolvent  (though,  as  was  alleged,  an  appearance 
of  solvency  was  attempted  to  be  given  by  payments  into  the 
company's  banking  account  by  the  directors,  who  afterwards 
drew  out  the  amount  by  checks  signed  by  them  and  pur- 
porting to  be  in  respect  of  their  unpaid  fees) ;  and  that  the 
arrangement  was  a  mere  device  concocted  between  the  di- 
rectors and  carried  out  by  a  mala  fide  exercise  of  their 
powers  for  the  ^purpose  of  relieving  Adamson  (one  of  [674 
their  body),  Ronaldson,  his  partner,  and  Wescott,  his  nom- 
inee, from  liability  on  their  shares. 

Evidence  on  the  other  hand  had  been  afforded,  by  letters 
from  the  London  manager  to  the  manager  in  Bahia  and  be- 
tween some  of  the  directors,  of  the  endeavors  of  the  direc- 
tors, as  early  as  May,  1868,  as  the  only  means  of  saving  the 
company  from  wreck,  to  get  rid  of  or  modify  Adamson's 
very  onerous  contract,  which  had  been  forced  upon  the  com- 
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pany,  to  their  great  disadvantage,  under  an  arrangement 
made  by  the  concessionaire  previous  to  the  incorporation  of 
the  company. 

Mr.  Jackson^  Q.C.,  and  Mr.  Ingle  Joyce^  for  the  official 
liquidator :  We  say  that  the  whole  transaction  is  a  fraud, 
in  the  sense  of  being  a  mere  device  for  the  purpose  of  escap- 
ing liability  on  these  shares,  concocted  between  the  directors 
at  a  time  when  the  company  was  in  a  position  of  utter  im- 
pecuniosity.  All  that  Ferrcids  Case{^\  relating  to  the 
aflfairs  of  this  company,  decided  was,  that  the  liability  of  a 
shareholder  might  be  discharged,  under  an  arrangement  by 
which  his  shares  were  credited,  at  the  request  of  some  thim 
party,  a  bona  fide  creditor  of  the  company,  with  part  of  the 
money  payable-  to  him  upon  the  settlement  of  nis  claim ; 
that  is,  that  so  long  as  there  has  been  a  bona  fide  payment 
of  the  amount  due  upon  the  shares,  such  payment  is  not 
ineffectual  from  having  been  made,  not  by  tne  contributory 
himself,  but  by  another  person  on  his  behalf.  Here,  how- 
ever, there  has  been  no  bona  fide  payment ;  no  real  consid- 
eration for  these  shares  has  passed  to  the  company,  and  the 
transaction  comes  within  the  definition  given  by  Lord  Jus- 
tice James  in  Spargo^s  Case£)j  as  ^'a  mere  sham,  or  evasion, 
or  trick,  to  get  rid  .of  the.  effect  of  the  act  of  Parliament." 
It  was,  in  fact,  a  fraudulent  preference  under  sect  164  of  the 
Companies  Act,  1862,  and  the  court  has  jurisdiction  under 
sects.  101  and  166  to  undo  the  transaction  and  order  a  return 
of  money  thus  improperly  paid  without  a  bill  being  filed  for 
the  purpose:  Strmgefs  Case{*).  In  any  case,  the  original 
freight  contract,  upon  which  depends  the  validity  oi  the 
675]  agreement  of  June,  1869,  is  open  to  *the  objection 
that  it  was  merely  one-sided,  inasmuch  as  there  was  no  obli- 

? Ration  on  the  part  of  the  company  to  employ  Adamson  & 
Jo.,  and  the  recital  of  it  in  the  agreement  of  June,  1869,  as 
conferring  upon  Adamson  &  Co.  the  exclusive  right  of 
freight,  &c.,  is  incorrect. 

Mr.  Swanstonj  Q.C.,  and  Mr.  CracTinall^  for  Messrs. 
Adamson :  The  court  is  asked  by  the  official  liquidator 
to  overrule  two  recent  cases  {BusKs  Gase{^\  Perra^o's 
Case  (*) ),  deciding  what  is  a  sufficient  compliance  with  the 
provisions  of  the  Companies  Act,  1867,  s.  25,  as  to  the  issue 
and  holding  of  shares  and  the  satisfaction  of  liability  upon 
them.  The  correspondence  clearly  shows  the  anxiety  of  the 
company  as  far  back  as  May,  1868,  to  get  rid  of  this  contract, 
which,  though  very  beneficial  to  Adamson,  was  most  oner- 


Q)  Law  Rep.,  9  Ch.,  855.       • 
1^)  Law  Rep.,  8  Ch.,  407, 413. 


(»)  Law  Rep.,  4  Ch.,  475,  486. 
(*)  Law  Rep.,  9  Ch.,  654. 
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ous  for  the  company.  Adamson  insisted  that,  if  the  com- 
pany wished  to  get  the  benefit  of  this  cheap  sub- contract, 
they  must  compensate  him  for  the  loss  he  would  be  put  to 
in  having  to  give  up  his  original  contract ;  and  in  the  view 
of  the^company  it  was  worth  £12,000  to  get  rid  of  it.  The 
contract  is  not  one-sided,  and  it  has  not  been  incorrectly  re- 
cited in  the  agreement  of  June,  1869,  inasmuch  as  a  contract 
to  carry  the  goods  of  the  company  means*  the  whole  of  the 
company's  goods,  and  obliges  the  company  to  employ  the 
contractor  for  that  purpose :  Thorn  v.  Commissioners  of 
Public  Works  (').  But  even  assuming  the  contract  to  have 
been  one-sided,  the  company  cannot  recover  money  paid  by 
them  to  Adamson  for  settlement  of  his  claims  under  it,  witn 
knowledge  of  the  facts,  even  though  they  were  ignorant  of 
the  law :  Brisbane  v.  Dacres  (') ;  marriot  v.  Hampton  (") ; 
and  the  official  liquidator  has  no  higher  right  than  the  com- 
pany in  this  respect.  , 

Mr.  Jackson^  m  reply. 

Sib  James  Bacon,  V.C.:  The  question  is,  whether  the 
transaction  of  June,  1869,  amounts  to  satisfaction — to  pay- 
ment, or  what  is  equivalent  to  payment — by  *Adam.-  [676 
son  and  the  others,  of  the  unpaid  calls  upon  the  shares 
which  they  then  held.  The  effect  of  the  agreement  between 
the  concessionaire  and  Adamson  &  Ronaldson  was  to  en- 
.^e  them  to  provide  freight  or  shipping  for  carrjine  to 

lania  the  materials  required  for  making  the  railway.  The 
agreement  was  by  no  means  an  incautious  one.  Everything 
was  particularized  with  great  minuteness.  Messrs.  Adam- 
son thereby  undertook,  under  penalties,  to  have  always 
ready,  at  thirty  days'  notice,  the  means  of  transporting  the 
commodities  from  England  to  Bahia — a  very  onerous  under- 
taking on  their  part,  and  by  way  of  addition  to  the  bargain 
they  undertook  to  subscribe  by  themselves  or  their  friends 
for  600  shares.  The  consideration  for  the  agreement  Is  plain, 
patent,  and  open  to  no  question.  But  then  it  is  said  that 
the  agreement  is  unilateral,  and  that,  though  Adamson  & 
Ronaldson  are  bound  by  it  to  all  the  stipulations  on  their 
behalf,  the  company,  or  rather  the  concessionaire^  is  not 
bound  at  all.  1  cannot  read  the  agreement  in  any  sense 
like  that,  and  it  is  impossible  to  contend  successfully  that  it 
is  not  an  agreement  on  the  part  of  the  company  that  all  ma- 
terials that  they  shall  have  for  the  purposes  of  their  under- 
taking to  send  to  South  America  shall  be  sent  by  means  of 
the  shipping  which  Adamson  &  Ronaldson  are  to  provide. 

0)  82  Beav.,  490.  (*)  5  Taunt.,  148. 

(*)  2  Sm.  L.  C,  4th  ed.,  p.  826. 

11  Eng.  Rep.  76 
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I  have  not  the  slightest  doubt  about  the  construction  of  that 
agreement,  or  that  a  violation  of  it  on  either  side  would  give 
cause  of  action,  which  might  be  sustained  against  the  paxty 
making  default.  This  agreement  having  been  entered  into, 
and  having  been  approved  in  the  most  distinct  and  clear 
terms  on  the  part  of  the  company,  is  acted  upon.  The  500 
shares  were  taken, 'and  goods  to  a  considerable  quantity 
were  shipped  on  the  footing  of  that  agreement,  and  so  mat- 
ters went  on  until  June,  1869,  when  came  the  transaction  to 
which  this  question  more  immediately  relates.  At  that  time 
it  is  clear  from  the  minutes  and  the  correspondence,  that  the 
people  in  Bahia  were  greatly  dissatisfied  with  improvident 
contracts  entered  into  by  the  concessionaire  and  transferred 
by  him  to  the  directors ;  and,  amongst  other  things,  thev 
tnought  that  'the  terms  upon  which  he  had  engaged  with 
Adamson  were  excessive,  and  that  they  had  undertaken  to 
pay  a  higher  price  than  that  for  which  they  could  get  the 
work  done  elsewhere,  especially  as  Adamson  had  made  an 
677]  advantageous  sub-contract  *with  Pothonier,  who  was 
to  do  the  duty  which  Adamson  had  undertaken  to  perform 
for  the  company  at  a  much  less  rate  of  charge. 

It  was  obvious  that  a  burden  rested  on  the  company,  from 
which  they  would  gladly  be  relieved.  After-  many  discus- 
sions, they  came  in  June,  1869,  to  the  understanding  which 
is  embodied  in  the  agreement — a  special,  well-considered, 
and  not  ill-drawn  instrument.  Whether  it  was  a  good  or  a 
bad  bargain,  I  have  no  means  of  ascertaining,  but  that  the 
company  thought  it  so  is  clear.  All  that  was  done  after- 
waras  was  done  in  clear  accordance  with  that  agreement. 
There  is  no  concealment,  there  is  no  misconception,  and  I 
am  asked  to  conclude  from  this  business  transaction  between 
the  contractor  and  the  companj^,  when  they  desired  to  be 
relieved  from  the  contract,  tnat  it  is  a  cloak,  a  sham,  and  a 
trick  to  relieve  the  contractor  from  liability  in  respect  of  his 
shares.  There  is  nothing  from  which  I  have  found  any  such 
thing.  Every  fact  that  has  been  mentioned  is  without  dis- 
pute. The  correspondence  does  not  suggest  any  falsehood 
or  trick,  and  in  my  opinion  this  payment  was  not  a  fraudu- 
lent preference,  because  there  was  a  good  consideration,  and 
sect.  165  in  the  act  of  1862  does  not  touch  the  case  I  am  now 
considering.  It  is  true  that  the  funds  of  the  company  in 
England  had  fallen  to  a  very  low  ebb,  and  aflfairs  in  South 
America  were  not  exceedingly  flourishing  in  a  pecuniary 
point  of  view ;  but  the  hopes  of  tlie  company  were  not  ex- 
tinguished. I  see  no  suggestion  that  the  company  was  to 
come  to  an  end,  or  inclination  on  their  part  to  put  an  end  to 
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the  work  to  be  done  under  the  contract.  On  the  contrary, 
the  stipulation  is  that  Adamson  shall  relieve  the  company 
from  the  burden  which  rested  on  them,  and  that  the  com- 
pany should  also  have  the  benefit  of  the  sub-contract  entered 
into  with  Pothonier.  If  Adamson  &  Co.  were  entitled  to 
receive  compensation,  was  it  not  in  their  power  to  apply  the 
amount  of  that  compensation — their  own  money — in  pay- 
ment of  the  calls  on  these  shares?  That  is  all  they  did; 
they  desired  to  be  relieved,  but  not  without  satisfying  their 
obligations,  and  when  they  affreed  that  upon  payment  of  the 
£1,^  to  them  they  would  therewith  satisfy  their  remaining 
liability  on  the  shares,  surely  they  did  nothing  unlawful 
or  unreasonable;  nor  can  I  understand  that  there  is  the 
slightest  difference  between  this  *and  Ferrad  s  Case (*).  [678 
There,  as  here,  there  was  a  demand  against  the  company, 
payable  by  the  company,  and  undisputed.  Here,  by  virtue 
of  a  contract  which  is  perfectly  valid,  there  is  a  demand  pay- 
able by  the  company.  If  (in  Ferrao*  s  Case)  Mr.  Webb  had 
been  a  shareholder  in  the  company,  and  had  said,  "  Instead 
of  paying  the  money  you  owe  me,  you  shall  write  it  off  in 
respect  of  my  shares,"  must  not  the  decision  have  been  the 
same  as  it  was  ?  The  introduction  of  Ferrao  (a  shareholder) 
made  no  substantial  difference ;  he  was  only  the  nominee  of 
Webb.  The  case  is  the  same  here,  except  that  there  is  no 
Ferrao.  Adamson,  to  whom  the  money  is  'due,  says,  "I 
require  you  to  pay  that  money  as  consideration  for  my  let- 
ting you  off  this  bargain.  With  that  money  I  shall  pay  up 
what  I  owe  on  the  shares."  And  so  the  contract  is  carried 
out.  No  doubt  there  are  circumstances,  such  as  the  checks 
for  unpaid  fees,  calculated  to  raise  suspicion  in  the  case ; 
but  I  am  not  entitled  to  deal  with  suspicions  merely.  I 
decide  on  the  facts  as  they  stand  in  evidence  before  me,  and 
whatever  was  done  in  reference  to  other  matters  cannot 
affect  this  question,  which  is,  whether  persons  having  a 
valid  claim  against  the  company  liquidated  by  agreement 
between  them,  can  apply  the  amount,  or  any  part  of  that 
amount,  in  payment  of  a  debt  which  the  creditor  would,  in 
the  first  instance,  owe  to  the  company  on  calls  being  made 
when  there  has  been  power  to  anticipate  payment  of  calls 
which  might  become  due.  The  case  is  reduced  to  this,  that 
unless  the  agreement  with  Grriffin  was  invalid  all  tliat  has 
been  done  is  right.  I  cannot  discover  a  pretence  for  saying 
that  there  was  anything  invalid  or  improvident  in  it  when  it 
was  entered  into.  From  December,  1866,  until  June,  1869, 
the  company  had  abundant  opportunity  of  considering  the 

0)  Law  Rep.,  9  Ch.,  856. 
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nature  and  effect  of  thai  agreement.  There  is  no  trace  of 
any  complaint,  except  only  that  they  find  the^  asreed  to 
pay  more  than  they  could  Jcurnish  themselves  with  tne  same 
thing  for  from  another  source.  For  three  years  the  agree- 
ment is  acted  upon,  and,  as  I  have  said,  I  can  entertain  no 
doubt  as  to  the  construction  of  it.  The  second  agreement  only 
adopts  that.  It  adds  nothing  to  it,  for  the  use  of  the  words, 
"  exclusive  right,"  does  not  add  anything  to  it.  That  second 
agreement  embodies  the  transaction  of  which  I  have  been 
679]  speaking, .  and  then  for  a  clear  liquidated  *debt,  the 
creditor  to  whom  that  debt  is  owing,  being  under  an  obliga- 
tion to  pay  calls,  says,  "Instead  of  taking  the  money  from 
you  I  desire  to  have  that  money  placed  to  my  credit  in 
respect  of  these  shares."  I  can  conceive  no  kind  of  differ- 
ence, none  in  substance  and  hardly  any  in  words,  between 
this  case  and  Ferrao^s  Case  (*). 

There  is  no  doubt  that  Adamson  had  a  right  to  say,  "Pay 
me  down  on  the  counter  £1,800,"  and  the  company  could 
have  had  no  answer  whatever  to  that  demand.  If  they  had 
paid  it  down  on  the  counter  (I  do  not  forget  that  they  had 
no  means),  Adamson  might  have  handed  it  to  the  cashier 
and  said,  ''Enter  it  on  the  books  to  the  credit  of  my  shares." 
What  is  done  is  exactly  equivalent  to  that.  The  books  were 
kept  with  punctuality.  The  transaction  is  recorded  in  the 
proper  place,  and  the  thing  is  dealt  with  in  a  way  perfectly 
m  accordance  with  the  agreement.  I  see  no  attempt  to  shel- 
ter or  shield'Mr.  Adamson.  No  particular  favor  appears  to 
have  been  intended  to  him  by  the  directors.  Having,  there- 
fore, with  his  own  money,  as  I  must  consider  it  after  this 
agreement,  paid  the  calls  on  these  shares,  I  think  he  acquit- 
ted himself  of-  all  the  obligations  under  those  shares,  and  it 
would  be  unreasonable  to  treat  his  shares  otherwise  than  as 
paid-up  shares,  for  paid  up  those  shares  have  been. 

Summon?  dismissed.  Costs  on  both  sides  out  of  the 
estate. 

Solicitors :  Messrs.  Wansey  &  Bowen ;  Mr.  Howland 
Miller. 

(»)  Law  Rep.,  9  Cb.,  366. 


Vol  XVIII.]  EQUITY  CASES.  ^  605 

V.C.H.  Wateon  v.  Row.  1874 


[Law  ReportB,  18  Equity  Casee,  680.] 
V.C.H.,  July  2,  1874. 

♦Watson  v.  Row.  [680 

[1871    W.     126.] 

SBteidort  Defendamia — JoiiU  HOainer  to  SolicUarg — One  Executor  Debtor  to  Teddtot'a 
Estate — CostM  of  Suit — Coaie  of  Ingmriee — Set-off-^TaxaUon, 

Two  executors,  defendants  in  a  suit,  gave  a  joint  retainer  to  a  firm  of  solicitors. 
In  the  course  of  the  proceedings  it  was  certified  by  the  Chief  Clerk  that  one  executor, 
who  had  since  died  insolvent,  was  indebted  to  the  testator's  estate : 

Hetd,  that  the  surviving  executor  was  entitled  to  be  paid  out  of  the  estate  all  the 
costs  for  which  be  was  liable,  and  that  the  costs  incurred  for  the  deceased  executor  in 
taking  the  account  of  his  debt  must  be  set  off  against  the  sum  found  due  from  him. 

lie  Colqithoun  {})  and  Harmer  v.  ffarria  (*)  observed  upon. 

Further  consideration.  This  suit  was  instituted  against 
two  executors,  the  defendants  Row  and  Woodman,  for  the 
administration  of  the  estate  of  a  testator,  William  J.  P. 
Watson.  The  executors  gave  to  a  firm  of  solicitors  a  writ- 
ten retainer  in  the  form  following  : 

"We  do  require  and  authorize  you  to  act  for  us  in  the 
above  suit." 

The  retainer  was  signed  .by  both  executors.  The  defen- 
dant Woodman,  who  had  died  insolvent,  had  been,  in  taking 
the  accounts,  certified  to  be  indebted  to  the  testator's  estate. 
In  taking  the  accounts  of  the  defendant  Woodman's  debt, 
certain  costs  in  addition  to  the  defendants'  joint  costs  in  the 
suit,  had  been  incurred.  It  was  now  asked  that  a  direction 
should  be  given  to  the  Taxing  Master  to  make  a  distinction 
between  the  defendants'  costs  incurred  in  the  suit,  or  to 
separate  the  defendant  Woodman's  costs  from  the  defendant 
Row' s  in  order  that  such  costs  might  be  set  oflf  against  the  . 
debt  due  from  the  defendant  Woodman  to  the  testator's 
estate. 

Mr.  Karsldke^  Q.C.,  and  Mr.  Kekewich^  for  the  plaintiff, 
submitted  that  if  the  defendant  Woodman  had  been  the 
sole  defendant  he  would  not  be  permitted  to  have  any  costs 
until  his  debt  *should  be  paid,  and  that,  therefore,  [681 
the  costs  of  the  defendants  ought  to  be  separated,  and  the 
defendant  Woodman's  share  of  them  not  be  paid  to  him  or 
to  his  solicitors,  but  be  retained  as  a  set-off  against  the 
debt  due  from  him.  The  defendant  Row  was  liable  to  the 
solicitors  for  all  the  costs  incurred  in  the  suit. 

[They  referred  to  and  relied  upon  Harrrier  v.  Harris  (').] 

(>}  1  Sm.  A  Giff.  App.,  1 ;  6  D.  M.  <fc  G.,  8;^.        (*}  1  Russ.,  156. . 
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Mr.  Methold^  for  an  infant  in  the  same  interest,  referred 
to  Re  ColquhounC). 

Mr.  Eddis,  Q.U.,  and  Mr.  C.  T.  Simpson^  for  the  defen- 
dant Row,  also  referred  to  Re  Colquhoun  and  to  Fraser  v. 
Thompson{^\  and  submitted  that  his  conduct  had  been 
proper;  that  he  was  justified  in  doing  what  he  had  done, 
and  that  the  costs  had  been  properly  incurred.  As  between 
him  and  the  firm  of  solicitors,  he  was,  no  doubt,  liable  for 
the  whole  of  the  costs.  No  solicitors,  having  the  case  of  Re 
Colquhoun  before  them,  would  have  acted  upon  a  separate  re- 
tainer if  the  defendant  Row  had  attempted  to  give  one,  and 
if  he  had  refused  to  join  the  defendant  Woodman  in  giving 
a  retainer,  the  defendants  would  probably  have  been  left 
without  any  legal  assistance.  They  also  referred  to  Ander- 
son V.  Boynton  (*)  and  Bailey  v.  Birchall  (*). 

Mr.  Karslake^  in  replv. 

Sir  Charles  Hall,  V.C.:  I  do  not,  of  course,  mean  to 
decide  at  variance  with  the  decisions  in  Re  Colquhoun  and 
Harmer  v.  Harris^  but  those  cases  do  not  govern  the  present 
case,  for  the  reason  that  here  there  is  a  joint  retainer  by 
both  the  executors,  and  a  joint  liability  of  both  in  respect  of 
the  whole  demand  of  the  solicitors.  The  reports  of  the  case  of 
Re  Colquhoun  leave  uncertain  whether  there  was  or  was  not 
a  joint  retainer,  but  I  infer  from  what  was  stated  by  the 
Vice-Chancellor  in  his  judgment,  and  the  statement  of  the. 
case'in  1  Sm.  &  Giflf.  App.  1,  that  there  was  a  separate  retainer 
by  Dr.  Ford.  Mr.  Colquhoun  acted  on  behalf  of  three  other 
682]  defendants — *the  same  solicitor  accidentally^  repre- 
sented four  parties — ^and  the  Vice-Chancellor  in  his  judg- 
ment said  he  was  not  satisfied  that  if  the  petitioners  had 
proceeded  at  law  against  Dr.  Ford  they  might  not  have  re- 
covered the  whole  amount  of  their  claim  ;  and  he  also  said, 
"There  was  no  evidence  to  show  whether  Mr.  Colquhoun 
received  a  joint  or  separate  retainer  from  the  defendants." 
There  is  nothing  in  tfie  report  of  the  case  of  Re  Colquhoun  on 
appeal  (*),  which  is  at  variance  with  this  view.  The  certificate 
there  set  forth  of  Master  Follett  was  a  very  exhaustive  one. 
He  puts  the  cases  of  joint  retainer  and  separate  retainer,  and 
in  paragraph  16  he  states  that  if  the  demand  were  a  joint  de- 
mand, the  order  might  have  been  discharged  by  Mr.  Colquhoun 
for  irregularity,  JDr.  Ford  got  a  separate  order  to  tax  upon 
his  sepaiute  application.  If  it  had  been  a  joint  retainer,  that 
ought  to  have  been  discharged,  so  he  treated  it  as  a  separate 

(»)  1  Sm.   &  Giff.  App.,   1 ;  6   D.   M.        («)  19  L.  J.  (Q.B.).  42. 
AG.,  85.  (•»)  2H.  AM.,  871. 

(«)  1  Giff.,  837.  (*)  6  D.  M.  A  G.,  85. 
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tretainer.  That  being  so,  the  judgments  given  in  that  case  are 
quite  consistent  with  the  principle  on  which  I  am  about  to 
act.  The  judgment  in  Harmer  v.  Harris  (*)  is  not  at  variance 
with  the  payment  out  of  the  testator's  estate  of  all  the  costs 
of  a  defendant  executor,  for  which  he  is  liable  jointly  with 
another  who  is  indebted  to  the  estate.  In  that  case  one  of 
defendants  was  an  executor,  and  the  others,  who  had  re- 
tained the  same  solicitor,  were  not.  The  Master  of  the 
Rblls  said,  "Much  of  the  costs  may  have  been  incurred  for 
these  defendants  jointly  ;  .  .  .  The  costs  of  the  executor  are 
onl^  that  proportion  of  thfe  costs  due  to  the  solicitor,  with 
which  the  latter,  as  betwen  the  co-defendants  for  whom  he 
acted,  could  have  charged  the  executor." 

The  case  before  the  court  is  that  of  two  executors  employ- 
ing a  firm  of  solicitors  on  a  joint  retainer ;  and  of  a  surviv- 
ing executor  who  by  reason  of  the  joint  retainer  is  liable  to 
pay  the  whole  of  the  costs  which  have  been  incurred  to  that 
firm  of  solicitors  in  respect  of  the  business  done  in  the  suit ; 
and  it  has  been  contended  that  because  the  co-executor  hap- 
pened to  become  insolvent  and  could  not  pay  a  balance  due 
from  him,  therefore  the  solvent  executor  is  only  to  be  allowed 
one-half  of  the  costs,  and  to  be  left  to  pay  the  other  half  out 
of  his  own  pocket.  That  contention  appears  to  me  to  be 
against  the  principle  which  this  court  *has  always  acted  [683 
upon,  viz.,  that  a  trustee  must  be  allowed  the  whole  of  the 
costs  which  he  is  liable  to  pay  to  his  solicitors  in  the 
suit,  and  therefore,  in  my  opinion,  the  defendant  Row  must 
be  allowed  all  the  costs  which  he  is  liable  to  pay.  But  the 
costs  of  the  defendant  Woodman,  which  have  been  incurred 
in  respect  of  his'  separate  liability  to  the  testator's  estate, 
must  not  be  paid  to  him  until  he  has  made  good  the  debt 
due  from  him  ;  the  defendant  Row,  however,  must  have  his 
costs  which  have  been  incurred  in  refence  to  those  inquiries. 

Solicitors :  Messrs.  Oregory^  Rowcliffes  &  Rawle  ;  Messrs, 
E.  Flux  &  Leadhitter. 

0)  1  Russ.,  165. 
See  8  Eng.  Rep.,  748,  ^ote. 
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[Law  Reports,  18  Eqaity  Cases,  688.] 
V.C.H.,  July  6, 1874. 

Hooper  v.  Smart. 

[1878    H.    147.] 

Bailey  v.  Piper. 

[1878    B.    20.] 

VenAoT  and  Purehawr — Agreemmt  to  teU  entirety  of  Fee  Simple — IrUerett  m  Maietj^ 
specific  Performanoe  with  CompensaOonr^AbatBinent, 

Yendors  agreed  to  sell  the  entirety  of  certain  freehold  property  for  the  smn  of 
£6,000,  and  to  make  out  a  good  marketable  title.  The  purchaser,  m  consequence  of 
delays  on  the  part  of  the  vendors,  filed  a  bill  for  specific  performance  of  the  agree- 
ment. It  was  subsequently  discoyered  that  the  yendors  were  entitled  to  o^y  a 
moiety  of  the  property : 

Heidj  that  the  purchaser  was  entitled  to  a  decree  for  specific  performance  of  the 
agreement  by  the  yendors  of  their  moiety,  with  an  abatement  of  one-half  of  the 
purchase-money. 

JBamesY,  Wood{^)  and  Castle  y.  Wilkina(m(*)  observed  upon. 

Motion  for  decree. 

By  an  agreement  made  in  October,  1872,  the  defendants 
B.  F.  and  C.  A.  Piper,  in  the  suit  of  Bailey  v.  Piper ^  agreed 
to  sell  to  the  plaintiff  Bailey  the  fee  simple  in  possession, 
free  from  incumbrances,  of  the  entirety  oi  certain  freehold 
property  in  the  bill  mentioned  for  the  sum  of  £6,000.  The 
vendors  were  to  make  out  a  good  marketable  title.  The 
684]  plaintiff  Bailey  paid  £400,  and  the  *residue  of  the  pur- 
chase-money (less  a  sum  of  £105  as  commission  to  the  parties 
who  negotiated  the  sale)  was  to  be  paid  on  the  completion  of 
the  purchase.  The  plaintiff  Bailey  entered  into  possession 
and  laid  out  the  property  for  building  purposes.  Questions 
arose  in  reference  to  the  title,  and  in  consequence  of  the 
great  delay  on  the  part  of  the  defendants  Piper  in  complet- 
ing the  sale,  the  plaintiff  Bailey  filed  a  bill  against  them  for 
specifice  performance  of  the  agreement.  The  defendants 
Piper  were  subsequently  adjudicated  bankrupts,  and  their 
trustees  in  bankruptcy«were  by  a  supplemental  order  made 
defendants.  In  January,  1874,  a  decree  in  the  suit  of 
Bailey  v.  Piper  was  made,  declaring  that  the  agreement 
ought  td  be  specifically  performed  and  carried  into  execu- 
tion in  case  a  good  titl6  could  be  made  to  the  property. 
Certain  inq  uiries  were  directed  in  reference  to  the  title,  and  the 
Chief  Clerk  certified  that  a  good  title  could  not  be  made  by 
the  defendants  Piper  to  the  ^tirety ;  and  that  the  title  to  an 

0)  Law  Rep.,  8  Eq.,  424.  («)  Law  Rep.,  5  Oh,,  584. 
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undivided  moiety  of  the  property  was  the  fiubject-matter  of 
a  suit,  ""^  Hooper  v.  Smariy'^  in  this  court.  It  was  then  or- 
dered that  the  suit  of  Hooper  v.  Smart  should  come  on  to 
be  heard  immediately  before  that  of  Bailey  v.  Piper^  and  it 
was  held  that  the  plaintiffs  in  that  case  were  entitled  to  an 
undivided  moietv  of  the  property. 

It  appeared  that  in  tne  course  of  the  proceedings  the 
plaintiff  Bailey  had  entered  into  a  subsequent  a^eement 
with  the  plaintiffs  in  Hooper  v.  Smart  to  purchase  their  moiety 
of  the  property. 

Mr.  DicJcinsony  Q.C.,  and  Mr.  Horton  Smithy  for  the 
plaintiff  Bailey,  contended  that  he  was  entitled  to  a  decree 
lor  specific  performance  with  an  abatement. 

[They  referred  to  JforWocA  V.  BullerC) ;  Barnes  y.  WoodC); 
Castle  V.  Wilkinson  Q ;  Sugderi!  s  Vendors  and  Purchasers  (*) ; 
Dart  s  Vendors  and  Purchasers  (*^ ;  Pry  on  Specific  Perf  orm- 
ance(*);   WheatUy  v.  Shade i^) ;  Maw  v.  TopKam{^\'\ 

Mr.  Ma/maghten^  for  Mr.  Smart,  the  trustee  in  bankruptcy 
of  R.  P.  Piper. 

*Mr.  Northiaore  Lavyrence^  for  Mr.  Nichols,  the  trus-  [685 
tee  in  bankruptcy  of  C.  A.  Piper :  There  is  no  case  in  which 
specific  performance  with  compensation  has  been  decreed  on 
a  contract  for  the  sale  of  the  entirety,  and  where  it  ^as  been 
found  that  there  was  no  title  to  a  moiety.  The  cases  in 
which  specific  performance  with  compensation  has  been  de- 
creed have  been  either  cases  where  there  have  been  con- 
tracts to  sell  certain  undivided  shares  of  property,  and  there 
was  no  title  to  one  or  more  of  such  shares,  or  cases  where 
there  have  been  contracts  to  sell  property,  and  the  vendor 
had  only  a  limited  interest  in  the  property,  such  as  Barnes  v. 
Wood  if).  Specific  performance  has  been  refused  in  two 
cases  like  the  present,  Wheatley  v.  Slade  (") ;  Maw  v.  Top- ' 
ham{'^).  The  distinction  is  drawn  in  Jones  v.  Evans  (")  by 
the  same  judge  who  decided  Wheatley  v.  Slade.  Therefore 
Lord  St.  Leonards'  remarks  on  that  case  are  not  concurred 
in  by  the  judge  who  decided  it. 

Sir  Charles  Hall,  V.C:  This  is  a  case  in  which  the  ex- 
ercise of  the  discretionary  jurisdiction  of  the  court  is  asked 
for,  the  bill  being  one  for  the  specific  performance  of  an 
agreement.  In  Barnes  v.  Wood  the  plaintiff,  who  in  i^orance 
purchased  property  in  fee,  the  vendor  being  entitled  to  only 

0)  10  Tea.,  292-816.  (')  4  Sim.,  126. 

(»)  Law  Rep.,  8  Eq.,  424.  (»)  19  Beav.,  676. 

if)  Ibid.,  6  Ch.,  684.  (»)  Law  Rep..  8  Eq.,  424. 

{*)  18th  ed.,  pp.  267-268.  (")  4  Sim.,  126. 

(*)  8d  ed.,  pp.  977-978.  (»)  19  Beav.,  676. 


I 
(•)  Pages  141-142.  (")  12  Jur.,  664. 
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a  life  interest,  was  held  entitled  to  a  conveyance  of  the  life 
interest,  with  compensation,  and  a  decree  for  specific  per- 
formance was  maae.  In  that  case  no  injustice  was  done  to 
the  vendor,  for  he  was  paid  for  all  that  he  could  sell  to  the 
purchaser.  So  in  this  case  by  making  the  decree  asked  for 
no  injustice  will  be  done  to  the  trustees  in  bankruptcy  of 
the  Messrs.  Piper,  for  they  will  get  the  full  price  of  tneir 
share  of  the  property  sold ;  perhaps  more  than  they  would 
have  got  in  case  the  Messrs.  Piper  had  sold  an  undivided 
moiety,  because  usually  the  value  of  an  undivided  interest 
is  less  in  proportion  than  that  of  the  entirety  of  an  estate. 
It  has  been  argued  that  some  of  the  authorities  prevent  my 
applying  the  ordinary  rule,  viz.,  that  the  purcliaser  may 
have  all  he  can  get  from  the  vendor.  The  decision  in  the 
case  of  Barnes  v.  Wood  was  fully  recognized  by  Lord 
686]  *Hatherley  in  givingiudgment  in  the  case  of  Castle  v. 
Wilkinson  {').  The  Lord  Chancellor  there  said  that  the  de- 
cision, "  that  where  a  man  proposes  to  convey  the  whole  of 
an  estate  as  owner  of  the  fee  simple,  and  it  turns  out  that 
he  is  only  entitled  pur  autre  tie^  and  that  his  wife  has  the 
remainder,  there  the  court  can  insist  on  his  making  ^ood  his 
contract  to  the  extent  to  which  he  is  able  to  make  it  good ; 
and  he  must  submit  to  an  abatement  of  the  consideration  to 
be  paid  for  that  which  he  improperly  alleged  he  was  capable 
of  selling,"  was  in  strict  conformity  with  the  other  authori- 
ties. In  my  opinion  it  would  be  a  denial  of  justice  if  I  did 
not  make  a  decree  for  the  specific  performance  of  this  agree- 
ment to  the  extent  of  the  undivided  moiety  to  which  the  de- 
fendants, the  Messrs.  Piper,  were  entitled  when  they  entered 
into  the  agreement ;  and  also  order  that  the  vendors  do  sub- 
mit to  an  abatement  from  the  purchase-money  of  one-half 
the  amount. 

Solicitors:  Messrs.  Ridsdale^  Oraddock  &  Ridsdale; 
Messrs.  Ald/ridge  &  Thorn ;  Messrs.  Ravenscroft  &  Hills ; 
Messrs.  £1.  F.  &  B.  Davis ;  Mr.  F.  W.  Denny ;  Mr.  J.  T. 
N.  Burnand. 

(I)  Law  Rep.,  6  Ch.,  634,  636. 
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[Law  Reports,  18  Equity  Cases,  686.] 

V.C.H.,  AprU  24,  1874. 

In  re  Best's  Settlement  Trusts. 

Marriage  Settlement — "  Peratmal  Representatives  "  held  to  mean  "  .Exeentors.** 

By  a  marriage  settlement,  the  wife's  real  and  personal  estate  was  assigned  to  trns- 
tees  on  trust  to  pay  the  annual  income  to  husband  for  life,  remainder  to  wife  for  life, 
remunder  as  she  should  by  deed  or  will  appoint ;  and  in  default  for  her  personal  rep- 
resentatives. The  Wife  prjs-deceased  her  husband,  intestate  and  without  issue. 
After  the  husband's  death,  his  executors  took  out  administration  of  the  wife's  estates  : 

Held,  that  they  were  entitled  to  the  fund. 

By  a  settlement,  dated  the  8th  of  April,  1826,  in  contem- 
plation of  maiTiage,  between  Sir  J.  Burrough  and  Chariotte 
Willis  Burrough,  his  daughter,  of  the  first  part,  Sir  W.  D. 
Best  and  his  son,  Rev.  S.  Best,  of  the  second  part,  and  Best, 
Knapp  and  Walker,  trustees,  of  the  third  part,  after  re- 
citing that  the  said  Charlotte  W.  *Burrough  was  en-  [687 
titled  to  one  moiety  of  the  sum  of  £830  consols,  £600  3  per 
cents.,  £200  3  per  cents.,  and  was  also  entitled  to  the  sum 
of  £500  consols,  and  was  seised,  to  her  and  her  heirs,  subject 
to  her  father's  life  interest  therein,  of  one  moiety  of  certain 
hereditaments  in  the  county  of  York ;  and  was  also  en- 
titled to  one  moiety  of  £6,802  12s.  consols,  £6,411  6^.  3  per 
cent,  reduced,  £1,250  3  per  cent,  reduced,  £367  105.  new  £4 
per  cent.,  and  £500  on  mortgage  ;  and  reciting  that  it  had 
been  agreed  that  the  said  sums  should  be  settled  in  manner 
therein  mentioned,  and  that  in  consideration  thereof  Sir 
William  Draper  Best  should  covenant  to  settle  £6,000  in 
manner  therein  mentioned  ;  it  was  witnessed  that  in  pursu- 
ance and  part  performance  of  the  said  agreement,  sne  the 
said  Charlotte  Willis  Burrough  conveyed  the  said  undivided 
moiety  in  the  said  hereditaments  to  Best,  Knapp  and 
Walker  (the  trustees),  their  heirs  and  assigns,  to  the  use  of 
the  said  C.  W.  Burrough,  her  heirs  and  assigns  until  the  mar- 
riage should  be  solemnized,  and  from  and  after  the  solemni- 
zation thereof  to  the  use  of  Samuel  Best  and  his  assigns 
during  his  life,  without  impeachment  of  waste  ;  and  from 
and  indmediately  after  his  decease,  to  the  use  of  C%  W.  Bur- 
rough and  her  assigns  during  her  life,  without  impeachnlent 
of  waste ;  and  from  and  after  the  decease  of  the  survivor  of 
them,  the  said  Samuel  Best  and  the  said  C.  W.  Burrough, 
to  the  use  of  all  and  every  the  children  of  the  said  mar- 
riage, in  such  shares  as  the  husband  and  wife  should  by 
deed  jointly  appoint ;  and  in  default  of  such  joint  appoint- 


612  EQUITY  CASES.  [L.  K. 

1874  In  re  Best^s  Settlement  Trusts.  V.C.H. 

ment,  or  so  far  as  it  should  not  extend,  then  to  the  children 
of  the  said  marriage,  as  the  survivor  should  by  deed  or  will 
appoint,  with  or  without  power  of  revocation ;  and  in  de- 
fault for  the  children  equally  ;  and  if  there  should  be  but  one 
such  child  then  to  that  child ;  and  in  default  of  such  issue, 
then  to  the  use  of  the  said  C.  W.  Burrough,  her  heirs  and 
assigns,  absolutely  forever.  Then  followed  a  power  of 
leasing.  The  indenture  then  further  witnessed  that  in  con- 
sideration of  the  said  marriage  the  said  C.  W.  Burrough 
assigned  to  the  said  trustees  the  said  £600  consols,  and  one 
moiety  of  the  said  several  sums  of  money  in  the  said  deed 
mentioned,  upon  trust  for  the  said  C.  W .  Burrough,  her 
executors,  administrators  and  assigns,  until  the  marriage, 
and  after  the  marriage  upon  trust  to  pay  the  income  thereof 
688]  to  the  husband  *for  life,  remainder  to  wife  for  life ; 
and  after  the  decease  of  the  survivor  on  trust  that  they  the 
said  trustees  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators or  assigns  of  such  survivor,  should  pay,  trans- 
fer, assign  and  dispose  of  the  said  moiety  of  the  said  several 
sums  01  £830  bank  3  per  cent,  consols,  £600  3  per  cent, 
reduced  annuities,  £200  3  per  cent,  of  1726,  and  the  said 
£500  3  per  cent,  consols,  part  of  the  aforesslid  trust  funds, 
to  such  person  or  persons,  and  in  such  manner  or  form  as 
the  said  Charlotte  W.  Burrough  should  by  any  deed  or 
deeds,  instrument  or  instruments,  or  by  her  last  will  or  tes- 
tament, in  writing,  duly  executed,  notwithstanding  her  co- 
verture, direct,  limit  or  appoint,  give  or  bequeath  the  same ; 
and  in  default  to  such  person  or  persons  as  should  be  her 
personal  representative  or  representatives.  The  settlement 
then  provided  for  the  distribution  of  the  residue  of  the  trust 
funds  among  the  children  of  the  marriage  as  the  parents 
should  jointly,  or  the  survivor  of  them,  appoint ;  and  in 
default  of  such  appointment  among  the  children  equally, 
provided  that  if  there  should  be  but  one  such  child  of  tfie 
intended  marriage,  it  should  be  lawful  for  the  survivor  of 
the  husband  or  wife,  in  the  event  of  their  marrying  again, 
to  settle  one  moiety  of  the  fund  upon  a  second  wife  or  hus- 
band and  the  issue  of  the  second  marriage,  by  any  deed  or 
instrument  to  be  duly  executed  for  the  purpose ;  and  that 
thereupon  the  said  trustees  should  transfer  and  set  over  such 
one  moiety  of  the  trust  funds  to  such  person  or  persons  as 
the  survivor  of  them  the  said  Samuel  Best  and  Charlotte  W. 
Burrough  should  on  such  their  second  marriage  direct  or 
appoint  to  be  trustees  for  that  purpose.  Provided  also,  that 
ii  there  should  be  no  child  ol  the  said  intended  marriage 
who  should  live  to  acquire  a  vested  interest  in  the  said  trust 
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funds,  then,  subiect  to  the  life  interest  of  the  said  Samuel 
Best,  the  fund  sliould  be  held  upon  trust,  to  and  for  such 
person  or  persons  as  the  said  Charlotte  Willis  Burrough 
should  by  will  appoint,*  and  in  default  6f  such  appointment 
then  upon  trust  to  pay  or  transfer  the  said  fund  to  **sucli 
person  or  persons  as  would  be  the  personal  representatives 
of  the  said  Charlotte  Willis  Burrough." 

The  ultimate  limitation  of  the  £6,000  settled  by  the  hus- 
band' s  father  was  to  the  husband,  ' '  his  executors  and  ad- 
ministrators." 

The  marriage  was  duly  solemnized  shortly  after  the  date 
of  *the  settlement.  There  was  issue  of  the  marriage  [689 
only  one  child,  which  died  in  infancy  in  the  lifetime  of  its 
parents.  Charlotte  Willis  Best  (the  wife)  died  intestate  in 
1833,  leaving  her  husband  her  surviving,  never  having  exer- 
cised any  of  the  powers  given  by  the  settlement.  At  her 
death  her  next  of  Jdn  were  her  father  and  one  sister  of  the 
whole  blood  and  another  of  the  half  blood.  Her  father 
died  in  1837.  In  1835  Samuel  Best,  the  husband,  married 
again,  and  died  on  the  20th  of  January,  1873,  leaving  a 
widow  and  several  children,  having  by  his  will  appointed 
Sir  J.  E.  Phillips,  Bart.,  and  H.  Thompson  executors. 

The  executors  of  the  husband  took  out  letters  of  admin- 
istration to  the  said  Charlotte  Willis  Burrough  and  claimed 
the  fund.  The  next  of  kin  of  the  wife,  at  the  death  of  the 
husband,  also  claimed  the  fund. 

The  trustees  paid  the  money  into  court  under  the  Trustee 
Relief  Act.     The  executors  of  the  husband  now  presented  a 

I)etition  praying  for  a  transfer  of  the  fund  to  tnem  as  the 
egal  personal  representatives  of  Mrs.  Best. 

Mr.  Lindley^  Q.C.,  and  Mr.  B.  B.  Rogers^  for  the  execu- 
tors of  Samuel  Best :  This  is  a  marriage  settlement  and  not 
a  will,  and  the  words  must  be  taken  in  their  ordinary  mean- 
ing. The  natural  meaning  of  "jpersonal  representatives"  is 
' '  executors  and  administrators,^  and  it  is  for  those  who  con- 
tend for  a  different  construction  to  make  out  their  case. 

But  the  general  design  of  this  settlement  requires  that 
the  words  ''personal  representatives"  should  mean  "execu- 
tors and  administrators,"  because  the  purpose  was  in  certain 
events  that  the  property  should  revert  to  the  wife  absolutely, 
which  was  the  natural  course.  Authorities  are  of  little 
value  in  a  case  of  this  kind,  as  each  case  must  depend  on  its 
own  circumstances. 

In  In  re  Turner  ('),  which,  however,  was  under  a  will, 
*' legal  personal  representatives"  of  one  of  testator's  sons 

P)  2  Dr.  A  Sm.,  601. 
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was  held  to  mean  his  executors  and  administrators.  The 
same  thing  was  decided  in  In  re  Oravford'*  ^  Trusts  (*),  In  re 
690]  Wyndham's  Trusts  (^),  *  Alger  y.  Parrott{^\  Saber- 
ton  V.  Skeels  (*).  Th'ese  cases  show  that  the  natural  meaning 
of  the  words  "personal  representatives"  is  "executors  and 
administrators";  and  that  they  will  be  so  construexl  if  there 
is  nothing  to  show  that  a  different  meaning  is  intended  by 
the  instrument. 

The  cases  of  Briggs  v.  Upton  (*)  and  Robinson  v.  Eoans  ('), 
which  were  decisions  upon  settlements,  are  no  exceptions  to 
the  rule,  because  in  both  the  judgment  proceeded  on  the 
ground  that  next  of  kin  were  intended  by  the  particular 
words  there  used. 

[They  referred  to  Hawkins  on  Wills  (^)  and  Roper  on  Hus- 
band and  Wife  (•).] 

Mr.  Dickinson^  Q.C.,  and  Mr.  C.  Brovme^  for  the  next  of 
kin  of  Mrs.  Best  at  the  date  of  her  death :  In  a  marriage 
settlement  "personal  representatives"  is  always  construed 
to  mean  next  of  kin,  because  the  principal  object  of  every 
marriage  settlement  is  to  exclude  the  marital  right  of  the 
husband,  and  to  allow  him  to  take  nothing  except  what  lie 
takes  as  purchaser.  Whenever,  therefore,  doubtful  lan- 
guage occurs  in  a  marriage  settlement,  it  must  be  interpreted 
against  the  husband's  marital  right,  that  being  the  intention 
oi  the  jjarties.     This  case  is  governed  by  Briggs  v.  Upton 

g^hich  is  as  nearly  this  case  as  can  well  be),  where  Lord 
atherley  relied  on  the  provision  made  for  the  husband.  In 
the  case  of  Bailey  v.  Wright  (*),  Sir  William  Grant  expressly 
decided  that  under  a  limitation  in  a  marriage  settlement  to 
the  personal  representative  of  the  wife,  the  husband  was  not 
entitled. 

Mr.  Methojd  appeared  for  the  next  of  kin  of  Mrs.  Best  at 
her  husband's  death. 

Mr.  Vaughan  Hawkins^  for  the  trustees  of  the  settlement. 

Sir  Charles  Hall,  V.C:  Although  this  is  a  question 
arising  upon  the  construction  of  a  marriage  settlement,  and 
691]  the  cases  which  have  been  referred  to  *are  cases — with 
two  exceptions,  Bailey  v.  Wright  {^\  and  the  case  before 
Lord  Hatherley,  Briggs  v.  Upton  (*) — which  have  arisen  on 
the  construction  of  wills,  I  take  it  to  be  clear  that  I  must 
construe  the  words,  "such  persons  or  person  as  shall  be  her 
personal  representative   or   representatives,"  according  to 

(>)  2  Drew.,  230.  (•)  22  W.  R.,  199. 

(*)  Law  Rep.,  1  Eq.,  290.  (')  Pagfe  107. 

(»)  Law  Rep..  3  Eq.,  828.  C)  Vol.  i.,  cop.  8,  sect  8,  827,  H  teq. 

(*)  1  Russ.  <fe  Mv..  587.  (»)  18  Ves.,  49. 

O  Law  Rep.,  7  Ch.,  876. 
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their  ordinary  meaning,  and  that  ordinary  meaning  is  *' ex- 
ecutors and  administrators ;"  that  the  words  being  in  a  mar- 
riage settlement  as  distinguished  from  a  will  are  not  to  be 
taken  as  having  other  than  their  ordinary  meaning,  unless 
there  is  something  in  the  nature  of  the  settlement  or  the  con- 
text to  •give  them  a  different  meaning.  The  g^uestion  then 
is,  whether,  upon  the  construction  of  this  particular  instru- 
ment, the  words  have  any  other  than  their  ordinary  meaning. 
The  settlement  was  a  settlement  made  upon  the  marriage  of 
a  lady  who  had  a  considerable  fortune.  I  think  the  personal 
property  alone  was  something  like  £15,000  or  £16,000,  and 
she  had  also  real  estate.  The  mode  of  settling  the  propertjr 
which  was  to  be  settled,  so  far  as  it  is  referred  to  in  the  reci- 
tals, does  not  assist  us  in  construing  the  instrument  itself. 
The  trusts  which  are  declared  of  the  different  properties  are, 
as  to  the  real  estate,  trusts  for  husband  and^wife  and  chil- 
dren, with  an  ultimate  trust  for  the  use  of  the  wife.  The 
ultimate  trust,  therefore,  of  that  property  was  an  ultimate 
trust  revestinij  in  her  the  dominion  and  control  over  that 

Eroperty,  subject  to  the  particular  trust  created  for  the  hus- 
and  and  wife  and  children.  That,  according  to  one  case 
upon  this  subject  which  has  been  referred  to,  might  indicate 
generally  the  character  of  the  ultimate  trusts,  namely,  that 
under  tlie  settlement  that  was  to  be  made  of  all  the  lady's 
property,  she  was  to  get  back,  subject  to  the  particular  pro- 
visions, all  the  propertv,  and  remain  the  owner  thereof.  That 
is  not  an  unreasonable  view  to  take  of  a  settlement  made 
upon  marriage,  the  object  of  the  settlement  being  to  pro- 
vide a  life  interest  for  the  wife,  probably  a  life  interest  for 
the  husband,  and  proper  provision  for  the  issue  of  the  mar- 
riage, subject  to  whicn  it  is  not  an  unreasonable  view  that 
the  parties  did  not  mean  to  go  further..  Collateral  relations 
were,  at  atU  events,  not  in  contemplation,  there  not  being  a 
settlement  upon  other  persons  than  the  husband  and  wife 
and  children.  Where  the  propertv  is  the  property  of  the 
wife,  *8ubject  to  trusts  for  the  husband  and  wife  and  [692 
children,  provisions  are  commonly  introduced  which  give  the 
wife  powers  of  disposition  over  the  property  in  the  event  of 
her  dying  in  the  lifetime  of  her  husband,  the  power  bein^ 
ordinarily  a  testamentary  power,  and  not  a  power  by  deed 
or  will.  That  is  the  ordinary  mode  of  giving  to  the  wife 
power  of  disposal  if  she  dies  in  the  lifetime  of  her  husband. 
If  she  survives  the  husband,  the  ordinary  course  is  to  give 
the  property  back  to  her.  So  giving  it  back  to  her  if  she 
survives  her  husband,  she  is  enabled  to  make  a  settlement 
of  the  property  upon  the  occasion  of  another  marriage,  sup- 
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posing  there  is  a  failure  of  the  trusts  for  the  children  of  the 
contemplated  marriage.  The  settlement  in  the  present  case 
contemplated  and  prchrided  for  the  case  of  a  second  mar- 
riage, either  of  the  husband  or  the  wife,  and  it  provided  that 
which  I  do  not  know  I  ever  saw  in  a  settlement  before,  that 
the  husband,  in  the  case  of  there  bein^  one  child,  and  one 
child  only,  of  the  marriage,  or  the  wife,  in  like  manner, 
should  have  power  to  appoint  and  settle  upon  a  second  mar- 
riage half  the  capital  of  the  wife's  property.  This  was  a 
very  liberal  provision  for  the  husband,  out  the  settlement 
made  no  provision  as  to  settling  on  a  future  marriage,  in  the 
case  of  tnere  being  no  child  of  the  contemplated  marriage. 
Anything  more  improbable  than  that  the  wife,  in  making  a 
settlement  of  her  own  property,  should  have  put  this  con- 
siderable personal  estate  entirely  out  of  her  control  in  the 
event,  which  ijiight  have  happened,  of  her  husband  dying 
very  shortly  after  the  marriage,  without  there  being  a  child 
of  the  marriage,  and  have  tied  'that  property  up  in  favor  of 
persons  who  might  answer  the  description  of  her  next  of  kin 
at  the  time  of  her  death,  without  the  power  of  making  any 
provision  whatever  on  the  occasion  of  a  second  marriage— 
anything  more  improbable  than  that  cannot  be  conceived.  I 
think  that  it  is  not  unreasonable,  in  construing  the  settlement, 
to  give  weight  and  consideration  to  that  circumstance,  and 
to  what  I  have  said  as  to  the  general  object  and  purpose  of 
settlements  made  upon  marriage.  We  know  that  such  con- 
siderations have  had  weight  in  other  cases  in  reference  to  the 
construing  of  marriage  settlements,  particnlarlv  in  reference 
to  the  time  of  vesting  of  portions.  The  court  nias  construed 
settlements  in  reference  to  the  known  and  general  vi^ws  of 
693]  persons  making  ^settlements,  as  to  the  time  of  vesting 
of  the  portions.  In  this  case  the  property  was  settled  upon 
the  husoand  and  wife  successively.  Then,  as  regaVds  a  por- 
tion of  the  fund,  the  wife  has  a  general  power  of  appoint- 
ment over  it,  and  that  is  by  deed  or  will.  Nothing  seems  to 
turn  on  that.  It  is  merely  this :  that  having  a  considerable 
fortune  in  effect  subject  to  these  two  life  interests,  she  had 
a  general  power  of  disposition  over  that  portion,  even  as 
against  any  issue  of  the  marriage.  The  bulk  of  her  prop- 
erty was  settled  in  the  ordinary  way  upon  the  children  of 
the  marriage,  and,  failing  children,  the  ultimate  trust  in  de- 
fault of  testamentary  appointment  by  the  wife  (which  is  the 
trust  to  be  construed)  was  to  transfer  the  funds  to  such  per- 
son or  persons  as  would  be  the  ''personal  representatives  of 
the  said  Charlotte  Willis  Burrough."  The  ultimate  trust  of 
the  small  fund  which  I  have  mentioned  before,  over  which 
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she  had  a  general  power  of  appointment  as  against  the  chil- 
dren of  the  marriage,  was  in  similar  terms,  with  the  excep- 
tion that  the  words  there  were  **  personal  representative  or 
representatives."  But  there  is  no  difference  in  reality  in  the 
construction  .of  the  words  when  we  bear  in  mind  tnat  the 
words  are  *'to  such  person  or  persons"  in  both  cases ;  the 
construction,  therefore,  of  the  two  clauses  must  be  the  sanue. 
Itas  said  that  the  context  in  this  case  shows  that  these  words 
ought  to  be  construed,  not  according  to  their  prima  facie 
or  ordinary  meaning,  but  ought  to  be  construed  in  such  a 
way  as  to  exclude  the  husband  from  taking,  and  that  you 
can  only  do  that  by  construing  them  as  words  of  purchase, 
or  as  meaniufj  the  persons  who  shall  answer  the  description  of 
the  next  of  Kin  of  the  settlor.  I  have  already  observed  upon 
the  limitation  of  the  real  estate  and  the  form  in  which  that  is 
expressed.  It  is  said,  as  regjards  the  husband's  property, 
the  ultimate  limitation  is  to  him,  his  executors  and  adminis- 
trators. It  is  said  further,  that  the  trusts  of  the  lady' s  for- 
tunes, until  the  marriage,  are  for  her,  her  heirs  and  assigns, 
and  for  her,  her  executors,  administrators,  and  assigns ;  and 
it  is  said  that  there  is  a  distinction  between  the  words  used 
in  those  two  trusts  and  in  the  ultimate  trust,  and  therefore 
that  something  different  was  meant.  That  is  a  very  fair  ob- 
servation, but,  after  all,  not  a  very  cogent  one ;  because,  if 
the  latter  words  do,  according  to  their  settled  prima  fa^cie 
meaning,  mean  substantially  the  same  thing,  there  is  no 
reason  why  persons  *should  not  use  a  different  form  of  [694 
expression  m  one  part  of  an  instrument  from  that  which 
they  have  used  in  another,  knowing  that,  prima  facie^  the 
meaning  of  the  words  is  substantially  the  same.  We  must 
have  regard  to  the  whole  of  the  context  of  the  instrument. 
Looking  at  the  form  of  this  settlement— looking  at  the  spe- 
cial power  which  it  contains  to  make  a  settlement  on  a  second 
marriage,  to  take  away  a  portion  of  the  funds  from  the  per- 
sons who  are  made  objects  of  this  settlement  and  settle  it  on  a 
second  marriage — and  considering  that  it  could  not  have  been 
intended  that  the  wife  should  be  m  a  worae  position  because 
she  did  not  happen  to  have  one  child  of  the  first  marriage  ; 
that  she  must  have  been  meant  to  be  able  to  make  a  settle- 
ment upon  a  second  marriage  although  there  was  no  cliild 
of  the  first  marriage — it  appears  to  me  we  cannot  properly 
depart  from  the  prima  ja^ie  meaning  of  the  words,  "the 

gersonal  representatives  of   Charlotte  Willis  Burrough." 
onsti'uing  tnese  words  in  the  way  I  think  they  ought  to  be 
construed,  as  meaning  executors  and  administrators,  the  ob- 
ject fit  entitling  the  wife,  if  she  happens  to  be  the  survivor, 
11  Eng.  Rep.  78 
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to  the  property,  thus  bringing  it  back  to  her,  and  enabling 
her  to  demand  possession  of  it,  and  to  make  a  settlement  on 
a  second  marriage,  is  accomplished ;  and  it  must  be  borne  in 
mind  that  the  settlement  enabled  the  wife,  if  she  thought 
proper,  to  exclude  the  marital  right,  as  regards  both  por- 
tions of  the  fund,  by  the  exercise  of  the  two  powers  which 
were  vested  in  her,  the  one  a  general  power  of  appointment 
over  a  small  portion  of  the  fund,  and  the  other  a  testamen- 
tary power  or  appointment  which  would  enable  her  to  ex- 
clude her  husband  by  means  of  the  exercise  of  that  power. 

I  do  not  think  it  necessary  to  examine  all  the  authorities 
which  have  been  referred  to ;  I  may,  however,  refer  to  one 
or  two  of  them.  The  case  of  Hohinson  v.  Evans  {^\  the 
most  recent  case,  was  before  the  Master  of  the  Bolls,  and 
there  the  Master  of  the  Rolls  proceeded  very  much  upon  the 
special  circumstances  of  the  case,  which  induced  him  to  con- 
sider that  in  that  particular-  case  the  words  were  not  to  re- 
ceive their  ordinary  construction.  He  found  circumstances 
there  which  he  thought  warranted  that  conclusion.  There- 
695]  for^  that  case  depends  upon  its  *own  circumstances ; 
and,  indeed,  the  Master  of  the  Rolls  seemed  to  consider  that 
all  these  cases  depend  upon  their  own  circumstances,  rather 
than  upon  any  particular  authorities ;  but  he  observed,  no 
doubt,  that  the  framer  of  the  settlement  knew  how  to  use 
the  words,  if  he  desired  to  do  so.  He  did  not,  however, 
attach  any  great  weight  to  that,  because  he  went  into  all  the 
circumstances  of  that  particular  case. 

Then  with  regard  to  the  case  of  Bailey  v,  Wright  (').  There, 
of  course,  the  particular  case  is  no  authority  for  this,  be- 
cause the  words  are  totally  different.  In  that  case  the  ulti- 
mate trust  was  for  the  next  of  kin  or  personal  representative. 
The  decision  turned  very  much  upon  that  which  was  the  con- 
text, namely,  what  was  the  meaning  of  the  words  ''next  of 
kin"  associated  with  the  words  ''  personal  representatives ;" 
and  Sir  William  Grant,  in  giving  judgment  in  that  case, 
winds  up  with  this:  "Whatever  those  words  might  mean 
standing  by  themselves,  they  cannot,  as  here  used,  take  from 
the  first  words  the  sense  they  properly 'bear,  and  were  in 
this  case  obviously  intended  to  bear."  Then  Briggs  v.  Up- 
to7i{^)  was  referred  to.  There  the  words  were  different.  The 
Lord  Chancellor  made  some  observations,  to  which  my  at- 
tention has  been  called,  which  rather  indicate  that  the  object 
of  the  settlement  might  be  taken  to  be  to  exclude  the  mari- 
tal right.  But,  for  tne  reasons  I  have  mentioned,  I  do  not 
think  those  observations  can  be  applied  to  the  case  now  be- 

(»)  22  W.  R.,  199.  {»)  18  Ves.,  49.  (»)  Law  Rep.,  1  Ch,,  J7C 
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fore  the  court.  Therefore,  upon  the  whole,  it  seems  to  me 
that  this  fund  must  be  transferred  to  the  executors  of  the 

husband  as  administrators  to  the  wife.  « 

An  appeal  in  this  case  was  compromised  after  it  had  been 
opened. 

Solicitor  for  the  petitioners :  Mr.  P.  J.  Bishop. 
Solicitors   for   the  respondents  :    Messrs.   BeacTicroft  & 
Thompson. 

Where  a  married  woman,  possessed  women,  do  not  change  the  rule  at  com- 

of  separate  personal  estate,  dies  with-  mon  law  as  respects  the  wife's  personal 

out  having  made  any  disposition  of  it  estate.     They  affect  only  such  property 

in  her  lifetime,  or  bj  way  of  testamen-  as  she  disposes  of  in  her  lifetime  by 

tary  appointment,  the  title  thereto  vests  will:   Ransom  v.  NxclwU^   22  N.  Y., 

in  her  surviving  husband  as  such  and  110  ;   Beamish  v.  Iloytt   2   Robertson, 

cannot  be  affect  by  the  granting  of  817-318. 

administration  upon  her  estate  to  any  But  in  1867  the  Revised  Statutes  of 
other  person  :  Moak's  Van  Santvoord's  that  state  (2  R.  S.,  74,  §  27,  2  £dm.  St., 
PL,  329  ;  Ransom  v.  Nichols,  22  N.Y.,  76  ;  2  R.  S.,  98,  2  Edm.  St.,  101)  were 
110  ;  Humphreys  v.  Bxdlen,  West's  amended  (2  Laws  1867,  pp.  1927-9,  7 
Chy.,  66  and  note,  S.  C.  but  not  so  Edm.  St.,  168,  169)  as  to  the  personal 
fully,  1  Atkyns,  458.  The  case  as  re-  estate  of  married  women  as  follows : 
ported  in  Atkyns  is  corrected  in  West,  "  §  27.  And  in  case  of  a  married 
p.  66,  by  adding  from  Lord  Hardwicke*s  woman  dying  intestate,  her  husband 
note  book.  *' The  credits  of  the  wife  shall  be  entitled  to  administration  in 
survive  to  the  husband  and  go,  in  preference  to  any  other  person,  as  here- 
equity,  to  his  representative,  and  not  to  inafter  provided." 
the  administrator  de  bonis  non  of  the  "  §  79.  The  preceding  provisions  re- 
wife,  who  is  only  a  trustee  for  the  specting  the  distribution  of  estates, 
other  ;  and  therefore  the  plaintiff's  shall  apply  to  the  personaZ  estates  of 
bringing  this  bill  is  a  breach  of  trust,  married  women  dying,  leaving  descend - 
and  I  dismiss  it  with  costs,  and  decree  ants  themsurviving  ;  and  the  husband 
accordingly."  of  any  such  deceased  married  woman 

The  husband  takes  as  such  and  not  shall  be  entitled  to  the  same  distribu- 

by  virtue  of  his  right  of  administration:  tive^hare  in  the  persimal  estate  of  his 

Ryder  v.  Hulse,  ^  N.  Y.,  372  ;  Hum-  wife,  to  which  a  widow  is  entitled  in 

phreys  v.  BuUen,  West's  Chy.,  66,  and  the  personal  estate  of  her  husband  by 

note,  S.C.  but  not  so  fully,  1  Atkyns,  the  provisions  of  this  chapter  and  no 

458  ;  SquiJb  v.  Wyn,  1  Peere  Williams,  more." 

878  ;  EUiot  v.  ColHer,  1  Ves.  Sen.,  15,  The  husband  still  takes  the  wife's 
8  Atkyns,  526;  Beamish  y.  Hoyt,  2  ^Ti^r^ptfrMma/ e«^a<«  as  such  under  sec- 
Robertson,  307,  318  ;  Hatfield  v.  Sne-  tion  30  of  the  Revised  Statutes  (2  R.  S., 
den,  54  N.  Y.,  287.  75,  2  Edm.  St.,  76),  except  in  the  case 

Even  thoufiph  it  be  a  chose  in  action  of  a  wife  dying  leaving  descendants  : 

against  the  husband  in  the  name  of  Barnes  v.  Underwood,  47  N.  Y.,  351, 

another  :  Hoisted  v.  McG/iesney,  2  Abb.  reversing  same  case  as  reported,  3  Al-  ^ 

Court  App.  Dec..  310,  2  Keyes,  92.  bany  Law  Jour.,  375. 

But    see    Leland    v.  W'hitaker,    23  If  the  wife  survive  her  husband  she 

Mich.  324.  at  common  law  took  her  personal  prop- 

So  a  husband  takes  an  estate  in  his  erty  which  had  not  been  reduced  by 

wife's  lands,  as  tenant  by  the  curtesy,  the  husband  during  his  lifetime  to  his 

notwithstanding  the  New  York  acts  of  possession  :   Lannoy  v.  Lannoy,  Mac- 

1848  and  1849  :  Beamish  v.  Uoyt,  2  ^aghten's  Select  Cases,  134  and  note, 
Robertson,  318  ;  Hatfield  v.  Sneden,  54  p.  135  ;  MiUspaugh  v.  Putnam.,  16  Abb. 
jN.  Y.,  280.  Prac.  Rep..  380  ;  Kivibro  v.  First  No- 

The  New  York  Statutes  of  1848  and  tional  Bunk,  1  MacArthur,  415. 

1849  in  respect  to  the  rights  of  married  Except  in  cases  where  a  settlement 
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"was  made  upon  the  wife  in  considera-  though  never  reduced  to  the  husband's 

tion  of  her  fortune,  when  he  took  as  possession :  Adams  y.  Cole,    Talbot's 

purchaser,  and  the  wife's  personal  prop-  Rep.,  168,  and  note  b,  p.  170,  Sd  ed. 
ertj   passed   to    his  'representatives. 


[Law  Reports,  18  Equity  Cases,  696.] 
V.C.H.,  May  23,  1874. 

696]  *J^  ^^  Hopkins'  Trusts. 

Life  and  JPire  Insurance — Shares — Dividends — Capital  and  Scorns — Tenant  for  Life 

and  Remainderman. 

A  holder  of  shares  in  both  departments  of  the  Sun  Fire  and  Life  Office  bequeathed 
his  personal  estate  to  trustees  on  trust  to  permit  his  wife  to  receive  the  dividends, 
interest,  and  income  thereof  for  her  life,  remainder  over.  He  died  in  December, 
1870.  In  January,  1873,  an  extraordinary  dividend  was  declared  on  the  life  shares 
for  five  years  previously;  and  in  July,  1873,  a  "  special  dividend **  was  declared  on 
the  fire  snares  for  the  half  year  previous  : 

Beldy  that  these  dividends  were  income,  and  belonged  to  the  tenant  for  life. 

H.  Gt.  Hopkins,  the  testator,  by  his  will,  after  having 
given  several  pecuniary  legacies,  gave  the  residue  of  his 
personal  estate  to  trustees  upon  trust  at  their  discretion 
either  to  continue  the  said  personal  estate  and  effects,  or 
any  part  thereof,  upon  the  investments  in  which  the  same 
might  be  at  the  time  of  his  decease,  or  to  call  in  and  con- 
vert the  same,  or  any  part  thereof,  into  money,  and  lay  out 
and  invest  the  same  in  manner  therein  mentioned,  and  then 
*'to  permit  and  empower  his  wife  to  receive  the  dividends, 
interest,  and  income  of  the  trust  moneys,  stocks,  funds, 
shares,  and  securities"  during  her  life,  and  on  her  death, 
after  payment  thereout  of  certain  legacies,  to  permit  his 
brother  to  receive  the  residue  of  the  same  dividends,  inter- 
est, and  income  for  his  life,  and  after  his  decease  upon  trust 
to  pay  and  divide  the  (Capital  of  the  said  personal  estate 
among  the  children  of  his  said  brother,  as  in  the  said  will 
mentioned.  He  died  in  December,  1870.  Part  of  the  testa- 
tor's property  which  the  executors  allowed  to  remain  un- 
converted consisted  at  his  death  of  twenty -five  shares  in  the 
Sun  Life  Office  and  fifty- two  in  the  Sun  Fire  Office,  on  which 
dividends  or  payments  had  accrued  due  after  the  testator's 
death,  of  wliich  the  trustees  had  paid  to  the  widow  as  ten- 
ant for  life  all  those  which  had  accrued  due  previously  to 
January,  1873.  In  that  month  they  received  in  respect  of 
the  twenty-five  shares  in  the  Life  Office  a  sum  of  £278  15.?., 
which  was,  by  a  resolution  of  the  office,  called  an  '*  extra- 
697]  ordinary  ^dividend"  for  the  five  years  ending  on  the 
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24th  of  June,  1872.  In  July,  1873,  they  received  in  respect 
of  the  fifty-two  shares  in  the  Fire  Office  a  sum  of  £620, 
which  by  a  resolution  was  declared  the  "special  dividend 
for  the  year  ending  the  24th  of  June,  1873."  Doubts  having 
arisen  whether  these  sums  were  income  or  capital  of  the  tes- 
tator's  estate,  the  trustees  paid  the  sums,  amounting  to  £798 
15^.,  into  court,  under  the  Trustee  Relief  Act. 

By  the  deed  of  settlement  of  the  company,  which  bore 
date  the  16tji  of  June,  1810,  the  capital  was  fixed  at  £480, 000, 
divided  into  shares  of  £100  each,  of  which  10  per  cent,  had 
been  paid  up.  It  was  also  stipulated  that  the  sum  of  £48,000 
should  be  set  apart  as  a  "separate  fund,"  and  that  the 
residue  and  all  accumulations  should  form  a  fund  called 
"the  surplus  fund."  Itwas*also  provided  that  after  the 
expiration  of  four  years  from  the  date  of  the  deed  dividends 
not  exceeding  £6  per  cent,  on  the  amount  of  the  separate 
fund  might  be  declared  annually  and  paid  out  of  that  fund, 
but  so  as  never  to  reduce  the  capital  of  the  fund  below 
£48,000 ;  that  after  the  expiration  of  twelve  years  from  the 
foundation  of  the  society  dividends  might  be  declared  at 
intervals  of  not  less  than  seven  years  on  the  surplus  fund, 
to  an  amount  not  to  exceed  one- half  the  amount  of  the  fund, 
and  that  the  other  half  should  be  added  to  the  separate 
fund  until  it  amounted  to  £100,000,  when  a  larger  propor- 
tion of  the  surplus  fund  might  be  divided  among  the  share- 
holders. It  was  also  provided  that  if  at  any  time  it  might 
appear  expedient  to  the  managers  at  a  general  meeting  of 
shareholders  a  large  amount  of  the  profits  might  be  added 
to  the  capital. 

In  the  Life  Office  branch  the  separate  fund  now  amounted 
to  £262,360.  The  managing  body  had  varied  the  periods  for 
declaring,  and  also  the  amount  of  dividends.  Ijatterly  a 
dividend  of  £6  per  cent,  was  paid  half-yearly  on  the  amount 
of  the  separate  fund,  and  a  dividend  every  five  years  on  the 
surplus  fund.  In  January,  1873,  an  extraordinary  dividend 
was  declared  (which  as  to  Mr.  Hopkins'  shares  amounted 
to  £278  I5s.%  aud  was  described  m  the  actuary's  letter 
as  "paid  out  of 'profits  made  during  the  quinquennial  in- 
terval." 

In  the  Fire  Office  branch  an  ordinary  dividend  was  paid 
every  half  year  upon  the  shares.  There  was  also  a  special 
dividend  *paid,  at  irregular  intervals  and  of  varying  [698 
amounts,  out  of  surplus  profits.  The  amount  of  this  special 
dividend  was  regulated  by  the  proportion  between  profit 
and  loss  for  some  time  antecedent  to  the  declaration  of  the 
dividend.    In  1871-2  special  dividends  had  been  declared 
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and  paid.  The  letter  of  the  secretary  described  the  divi- 
dend of  £520  declared  in  July,  1873,  which  was  paid  with 
the  ordinary  dividend,  as  a  "  special  extra  dividend  paid  in 
the  terms  of  the  resolution  out  of  the  profits  of  the  busi- 
ness." 

The  testator's  widow  presented  this  petition,  praying  for 
the  payment  of  the  dividends  to  her. 

Mr.  Morgan^  Q.C.,  and  Mr.  G.  S.  Law^  for  the  petitioner: 
The  testator,  who  was  well  acquainted  with  these  shares, 
which  he  had  held  for  many  years,  when  he  gave  to  his  wife 
the  dividends,  interests,  and  income,  must  have  intended 
her  to  have  those  dividends,  whatever  they  might  be. 

But  dividends  in  a  public  ^company,  earned  before,  but 
declared  after  testators  death,  are  income,  not  capital: 
Brown  v.  Collins  (*) ;  Bates  v.  Mackinley  (*).  It  is  quite  clear 
there  can  be  no  apportionment :  Jones  v.  Ogle  {).  -  In  Mac- 
laren  v.  Staintoh  (j  a  bonus  on  shares  declared  after  testa- 
tor's death  was  held  to  be  part  of  his  residue,  but  that  was 
a  veiy  special  case. 

It  makes  no  difference  that  the  dividends  declared  differed 
from  the  usual  amount,  and  were  described  as  and  were  ex- 
traordinary :  Price  ,v.  Anderson  (*).  In  Preston  v.  Mel- 
mll€{*)  a  bonus  on  bank  stock  was  held  to  belong  to  a 
tenant  for  life.  It  is  admitted  that  the  company  might  have 
capitalized  this  profit,  but  not  having  done  so,  it  remained 
income  :  Straker  v.  Wilson  (^) ;  Ibbotsan  v.  Elam  (•).  It  is 
submitted,  therefore,  that  these  dividends  are  income,  and 
belong  to  the  petitioner. 

Mr.  Bristowe^  Q.C.,  and  Mr.  H.  Dalton^  for  the  remain- 
dermen :  These  extraordinary  dividends  or  bonuses  are  in 
their  nature  capital  and  not  income :  Paris  v.  Paris  (").  It 
699]  is  true  that  the  ^declaration  rather  treated  these  divi- 
dends as  income,  but  there  could  be  no  apportionment  among 
successive  tenants  for  life,  and  if  so,  the  dividends  must  be 
deemed  to  be  capital.  Here,  in  fact,  the  profits  were  capi- 
talized before  division.  Plurrib  v.  Neild  (*"),  when  examined 
attentively,  really  governs  this  case.  Suppose  new  shares 
had  been  granted  in  respect  of  the  old  shares,  it  was  mani- 
fest that  they  would  have  been  capital. 

Mr.  Morshead  appeared  for  the  trustees,  but  took  no  part 
in  the  argument. 

0)  Law  Rep.,  12  Eq.,  686.  («)  16  Sim.,  168. 

(«)  81  Beav.,  280.  (')  Law  Rep.,  6  Ch.,  608 

(«)  Law  Rep.,  8  Ch.,  192.  («)  Ibid.,  1  Eq.,  188. 

(4)  27  Beav.,  460.  (»)  10  Ves.,  186. 

(»)  16  Sim.,  478.  (W)  6  Jur.  (N.S),  629. 


I 


Vol.  XVm.]  EQUITY  CASES.  623 

V.C.Ef  In  re  Hopkins'  Trusts.  1874 

'  Sir  Charles  Hall,  V.C:  The  arguments  have  proceeded 
in  this  case  on  the  assumption  that  the  resolutions  for  the 
payment  of  the  money  were  for  the  pa^y^ment  of  it  as  bonus 
or  dividend ;  and  it  is  on  this  assumption  that  I  deliver  my 
judgment.  I  am  of  opinion  that  in  the  present  state  of  the 
authorities  on  this  suDject  the  tenant  for  life  is  entitled  to 
these  dividends,  unless,  as  has  been  contended,  they  were 
paid  by  the  oflBice  out  of  capital.  If,  indeed,  that  were  so,  • 
whether  they  were  called  bonus  or  dividend,  they  would  be 
ayments  out  of  capital,  and  therefore  capital,  and  would 
elong  to  the  remaindermen  and  not  to  the  tenant  for  life. 
The  constitution  of  the  Sun  Office  appears  to  be  this : 
they  commenced  business  with  the  appropriation  of  a  specific 
sum  of  £48,000  out  of  their  capital  as  a  fund  which  was 
never  to  be  encroached  upon,  but,  on  the  contrary,  was  to  be 
augmented  at  future  times.  For  four  years  tney  paid  no 
dividend,  but  at  the  expiration  of  that  time  they  be^an  to 
pay  a  dividend  out  of  the  £48,000,  which,  whether  it  was 
more  or  less  than  that  precise  sum,  was  called  and  con- 
sidered a  separate  fund.  The  dividend  so  paid  did  not  ex- 
ceed £5  per  cent.,  but  there  was  a  provision  for  something 
more,  for  after  paying  the  dividend  out  of  the  £48,000  an- 
other fund  was  set  apart,  called  the  surplus  fund,  which 
was  invested  in  the  ordinary  way.  It  was  provided  that  at 
the  expiration  of  twelve  years  from  the  date  of  the  deed  of 
settlement  of  the  company — a  period  afterwards  altered  to 
seven  years  and  then  to  five — dividends  were  to  be  paid  out 
of  that  fund.  That  fund  was  *appropriated,  not  as  [700 
being  part  of  the  capital  of  the  concern,  but  as  a  dividend 
fund  out  of  which  dividends  were  declared  and  made  pay- 
able. This  was  therefore  a  case  of  the  ordinary  kind,  viz., 
the  payment  of  dividends  out  of  a  fund  appropriated  to  that 
specific  purpose. 

In  In  re  Bartends  Trust {')  Lord  Hatherley,  then  Vice- 
Chancellor,  said  :  *'  If  a  man  has  his  shares  placed  in  settle- 
ment he  gived  his  trustees,  in  whose  names  they  stand,  a 
power  of  voting,  and  he  must  use  his  infiuence  to  get  them 
to  vote  as  he  wishes.  But  where  the  company,  by  a  major- 
ity of  their  votes,  have  said  that  they  will  not  divide  this 
money,  but  turn  it  all  into  capital,  capital  it  must  be  from 
that  time.  I  think  that  is  the  true  principle,  and  I  must 
hold  that  these  additional  shares  formed  part  of  the  capital 
fund  under  the  settlement,  and  went  to  the  children  and  not 
to  the  tenant  for  life  (their  mother)."  Such  was  Lord  Hath- 
erley's  view  in  that  case,  but  there  is  nothing  like  that  here, 

(1)  Law  Rep.,  6  Eq.,  288,  845. 
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because  on  the  face  of  the  resolutions  referred  to  the  money 
is  treated  as  dividend  and  not  capital.  No  doubt  resolu- 
tions might  have  been  passed  that  the  money  was  capital, 
but  even  in  that  case  a  grave  question  might  have  arisen 
whether  such  a  resolution  would  not  have  been  at  variance 
with  the  deed  of  settlement  of  the  company.  Having  re- 
gard to  the  constitution  of  the  company,  I  much  doubt 
whether  it  would  have  been  competent  to  them  to  jyuss  such 
resolutions.  The  order  must  be  to  pay  the  petitioner  the 
two  sums,  £278  15^.  and  £620,  as  prayed. 

As  on  the  petition  the  question  has  been  determined,  the 
costs  of  all  parties  must  come  out  of  the  fund. 

Solicitors  for  the  petitioner  :  Messrs.  LaWy  Hussey  &  HvJr- 
hert 

Solicitors  for  the  respondents:  Messrs.  E.  &  E.  Tylee^ 
Wickham  &  Moherley. 

See  United  States  y.  J%e  New   York  Central  Railroad  Company,  U.  8.  Supremo 
Court,  decided  in  1875,  not  yet  reported. 
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*Inre  Babned's  Banking  Company.  [1 

Ex  parte  Joint  Stock  Discount  Company. 

to  meet  Bills  of  Exchange — Intolvency  of  all  Farties  to  Bille    ApplieaHon  of 
SeeariHai— 'Ex  parte  Waring — BeducHon  of  Jhroof. 

All  the  parties  to  a  bill  of  exchange  (the  payment  of  which  was  secured  as  between 
some  of  them)  became  insolvent,  one  of  them  (a  companv)  being  ordered  to  be  woond 
up.  The  security  was  realized,  and  the  proceeds  paid  to  the  bill-holder  upon  the 
principle  of  jSScjDarfe  Waring  (^),  After  the  bill  had  matured,  but  before  the  secu- 
rity had  been  realized,  the  holder  had  proved  against  the  company  for  the  fiill 
amount : 

Mddy  that  the  proof  must  be  reduced  by  the  amount  received  by  the  bill-holder 
from  the  security,  and  any  dividends  received  on  the  excess  of  the  original  over  the 
reduced  proof  must  be  refunded. 

• 

This  was  an  application  by  the  Joint  Stock  Discount  Com- 

Eany  that  certain  sums  might  be  paid  to  the  Joint  Stock 
discount  Company  by  the  Equidators  of  Bamed'  s  Banking 
Company,  as  furtner  *dividends  on  certain  bills  of  ex-  [2 
change  which  had  been  proved  in  the  winding-up  of  Barneo^s 
Banking  Company. 

The  bills  in  question  had  been  indorsed  by  (amongst  other 
parties)  Bamed' s  Banking  Company,  and  the  payment 
thereof  had  been  secured  by  mortgages  of  one  or  other  of 

Q)  19  Ves.,  846. 

11  Eng.  Rep.  79 
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the  following  ships :  the  Juventa,  the  Gambia,  the  Lady 
Rowena,  the  British  Princess,  and  the  Great  Victoria.  In 
every  case  the  drawers,  acceptors,  and  indorsers  of  the  bills 
had  become  insolvent,  and  the  bills  had  been  proved  against 
the  estates  of  all  of  them,  by  the  holders.  The  claims  of  the 
holders  had  been  satisfied  partly  out  of  the  proceeds  of  the 
sale  of  the  ships,  and  partly  by  dividends  paid  by  the  liqui- 
dators of  the  Joint  StocK  Discount  Company.  This  company 
(which  was  in  liquidation)  had  indorsed  the  bills  subse- 
quently to  Earned' s  Banking  Company,  and  had  now  be- 
come entitled  to  the  benefit  of  tne  proofs  against  the  drawers, 
acceptors,  and  prior  indorsers  of  the  bills. 
The  Juventa  oelonged  to  Messrs.  Crocker  &  Co.  of  Liver- 

Sool,  and  was  mortgaged  by  them  to  Earned' s  Banking 
ompany  to  secure  payment  of  certain  bills  drawn  by  H.  F. 
Currey  &  Co.,  and  accepted  by  Crocker  &  Co.,  and  dis- 
counted by  Earned' s  Banking  Com  pany,  who  subsequently 
indorsed  one  of  the  bills  to  the  Mercantile  and  Exchange 
Bank  of  Liverpool;  and  it  was  agreed  between  Earned' s 
Banking  Company  and  the  Mercantile  Exchange  Bank  that 
the  latter  sliould  have  the  benefit  of  the  mortgage.  The 
ship  was  sold  by  the  liquidators  of  Earned' s  Banking  Com- 
pany, and  the  proceeds  of  sale  were  distributed  among  the 
nolders  of  the  oills  of  exchange  secured  by  the  mortgage 
under  an  order  made  by  the  court  in  the  winding-up  of 
Earned' s  Banking  Company. 

The  Gambia  belonged  to  Henry  Lafone,  and  was  mort- 
gaged by  him  to  Messrs.  Fernie  Brothers  to  secure  an  ad- 
vance by  them  on  certain  bills  drawn  by  him  on  them,  or 
any  sums  in  which  he  might  become  indebted  to  them  on 
account  current.  These  bills  were  afterwards  renewed,  and 
the  renewals  were  discounted  with  Earned' s  Banking  Com- 

Eany,  Messrs.  Fernie  agreeing  that  the  mortgage  should  be 
eld  by  them  in  trust  to  secure  the  due  payment  thereof. 
Lafone  afterwards  gave  a  second  mortgage  of  the  ship  to 
Earned' s  Banking  Company  to  secure  all  moneys  due  or 
to  become  due  from  him  to  the  company,  including  any 
3]  moneys  *which  they  might  pay,  or  become  liable  to  pay, 
on  his  account,  either  alone  or  jointly  with  any  other  per- 
son or  persons,  whether  on  any  bill  of  exchange,  promis- 
sory note,  check,. order,  or  other  contract  or  security,  current 
or  overdue.  The  ship  was  sold  by  the  liquidators  of  Ear- 
ned's  Banking  Companv,  and  the  proceeds  were  distributed 
among  the  holders  of  tne  renewed  bills  by  direction  of  the 
Chief  Clerk,  but  without  any  order  for  the  purpose  being 
drawn  up. 
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The  Lady  Rowena  belonged  to  Messrs.  W.  H.  Daunt  & 
Co.,  and  was  mortgaged  by  them  to  Earned' s  Banking  Com- 
pany to  secure  certain  drafts  of  Messrs.  W.  H.  Daunt  &  Co. 
on  Messrs.  Henry  Whittle  &  Co.,  who  accepted  those  diafts 
tipon  an  undertaking  by  Earned' s  Banking  Company  to 
provide  them  with  funds  to  cover  the  acceptances  prior  to 
their  maturity.  The  ship  was  sold  by  the  liquidators  of 
Earned' s  Banking  Company,  and  the  proceeds  distributed 
among  the  holders  of  the  said  drafts,  by  direction  of  the 
Chief  Clerk,  but  without  any  order  for  the  purpose  being 
drawn  up. 

The  British  Princess  belonged  to  Messrs.  Femie,  who  sold 
it  to  Messrs.  W.  H.  Daunt  &  Co.,  and  received  in  payment 
bills  of  exchange  drawn  in  favor  of  Messrs.  Fernie  by  Messrs. 
W.  H.  Whittle  &  Co.  on  Messrs.  W.  H.  Daunt  &  Co.,  who 
accepted  the  same ;  and  in  order  to  secure  the  payment 
thereof  sixty  sixty- fourths  of  the  vessel  were  transferred  into 
the  names  of  Messrs.  Henry  Whittle  &  Co.,  who  agreed  to 
apply  the  proceeds  of  any  sale  in  retiring  the  said  oills,  or 
any  renewals  thereof.  Earned' s  Banking  Company  took  the 
bills  in  the  market  without  reference  to  the  security.  The 
ship  was  sold  by  the  trustee  in  the  bankruptcy  of  Messrs. 
Henry  Whittle  &  Co.,  and  the  proceeds  were  distributed  by 
him  among  the  bill-holders,  witnout  any  order  for  the  pur- 
pose being  obtained. 

The  Great  Victoria  belonged  to  Messrs.  James  Baines  & 
Co.,  and  was  mortgaged  by  them  to  the  British  and  Ameri- 
can Steam  Navigation  Company  to  secure  certa  in  bills  drawn 
by  Messrs.  Baines  &  Co.  on  the  Navigation  Company.  That 
company  accepted  these  drafts  at  the  request  of  fearned'  s 
Banfeing  Company,  who  undertook  to  provide  the  Naviga- 
tion Coinpany  with  funds  to  retire  the  bills  at  least  seven 
days  before  the  maturity  thereof.  The  ship  was  sold  after 
the  bills  became  due,  and  the  proceeds  were  distributed 
*among  the  bill-holders  without  any  order  for  that  pur-  [4 
pose  being  obtained. 

Certain  of  the  bills  secured  by  each  of  the  aforesaid  secu- 
rities came  into  the  hands  of  the  Joint  Stock  Discount  Com- 
Jany,  who  afterwards  indorsed  them  away.  Neither  the 
oint  Stock  Discount  Company  nor  the  parties  who  proved 
in  respect  of  them  took  any  transfer  to  themselves  of  the 
benefit  of  any  of  the  aforesaid  securities.  The  payments  to 
the  bill-holders  out  of  the  proceeds  of  the  securities  were  all 
made  after  proof. 

The  liquidators  of  Earned' s  Banking  Company  insisted 
that  the  proofs  in  respect  of  the  bills  now  held  by  the  Joint 
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Stock  Discount  Company  ought  to  be  reduced  by  the 
amounts  paid  to  the  bill-holders  out  of  the  proceeds  of  the 
sale  of  the  aforesaid  ships ;  and  they  had  paid  to  the  Joint 
Stock  Discount  Company  dividends  on  the  amounts  of  the 
proofs  so  reduced.  The  Joint  Stock  Discount  Company, 
on  the  other  hand,  claimed  to  be  entitled  to  receive  the 
dividends  on  the  full  amount  of  the  proofs ;  and  the  pres- 
ent application  was  made  with  the  object  of  enforcing  that 
claim. 

Mr.  Roxburgh^  Q.C.,  and  Mr.  RoTner^  for  the  Joint  Stock 
Discount  Company :  If  the  payments  in  question  are  sim- 
ple payments  after  proof,  then,  even  in  oankruptcy,  the 
proof  is  not  reduced  m  respect  of  them :  Warrant  Finance 
Company^  s  Casei^).  If  the  payments  have  been  made  in 
respect  of  a  security  realized  (as  we  submit  they  were),  then 
in  chancery  and  in  winding  up  the  creditor's  proof  is  not 
affected  by  such  payments:  Mason  v.  Boggi^\  Kellock's 
Case  (•).  It  may  be  said  that  in  those  cases  the  security  be- 
longed to  the  creditor  who  proved ;  but  it  would  be  absurd 
to  hold  that  a  proof  is  not  to  be  reduced  if  a  creditor  realizes 
his  own  security  and  applies  the  proceeds  in  part  payment 
of  his  debts,  but  that  it  must  be  reduced  if  he  accepts  the 
proceeds  of  another  person's  securities  in  part  payment. 

The  other  side  may  rely  on  Cowplarid^s  Claim  (^)  and 
Banner  v.  JoTinston  (*).  .  But  those  cases  are  clearly  distin- 
5]  guishable ;  for  in  *both  of  them  the  creditor  who  proved 
was  party  to  a  security  which  provided  that  the  debtor  was 
only  to  be  liable  for  the  difference  between  the  debt  and  the 
proceeds  of  the  property  comprised  in  the  security.  Here, 
neither  the  Joint  Stock  Discount  Company,  nor  the  parties 
who  proved,  have  entered  into  any  such  contract ;  and,  in 
fact,  none  of  them  entered  into  any  contract  whatever,  or 
had  anything  to  do  with  the  securities. 

It  may  be  further  contended  that  these  payments  were 
made  by  virttie  of  the  rule  in  £!x  parte  Waring  (*) ;  and 
that  the  creditors  having  taken  the  benefit  of  that  rule  must 
also  bear  the  burden. 

But,  in  the  first  place,  there  is  nothing  to  show  that  the 
payments  were  maae  under  that  rule ;  in  several  of  the  cases 
the  payments  were  made  without  any  order  being  obtained 
for  the  purpose ;  and  in  the  cases  where  orders  were  obtained, 
those  orders  are  silent  both  as  to  the  ground  of  the  order 
and  as  to  the  reduction  of  the  proofs.    If  the  proofs  were  to 

(»)  Law  Rep.,  6  Ch.,  88.  (*)  Lew  Rep.,  6  Ch,,  167. 

(•)  2  My.  <&  Cr.,  443.  (*)  Uw  Rep.,  6  H.  L.,  167. 

(»)  Law  Rep.,  8  Qk.,  769.  (•)  19  Ves.,  846. 
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be  reduced  at  all,  the  orders  made  for  the  distribution  of  the 
proceeds  of  the  ships  ought  to  have  contained  directions  to 
that  effect. 

We  do  not  come  here  under  the  rule  in  JSSr  parte  Waring^ 
but  under  the  equitable  doctrine  laid  down  in  Powles  v.  Bar- 
greaves  (*)  and  City  Bank  v.  Luckie  (•).  That  doctrine  is, 
that  where,  as  between  drawer  and  acceptor,  security  has 
been  given  for  a  bill,  and  both  drawer  and  acceptor  become 
insolvent,  then,  in  order  to  avoid  the  deadlock  which  would 
otherwise  take  place  in  winding  up  the  estates  both  of  drawer 
and  acceptor,  the  court  will  realize  the  security  and  pay  the 
proceeds  to  the  bUl-holder ;  but  the  doctrine  says  nothing 
as  to  the  consequences  of  such  a  payment ;  and  it  m^y  be 
that  in  bankruptcy  the  proofs  would  be  ordered  to  be  re- 
duced, as  appears  to  have  been  done  in  Ex  parte  Waring  (*), 
although  there  is  no  trace  in  the  Judgment  of  any  decision 
on  this  point :  but  it  does  not  follow  that  the  same  thing 
would  be  done  in  chancery  or  in  winding  up.  In  fact,  such 
a  thinjf  as  the  reduction  of  a  proof  in  chancery  is  unheard  of. 

Agam,  in  Ex  parte  Waring  the  order  was  for  reduction 
of  the  proofs  against  the  estates  of  the  parties  to  the  secu- 
rity; here  Earned' s  Banking  Company  nad  nothing  to  do 
with  the  security  *on  the  British  Princess ;  and  the  proof  [6 
against  that  company  on  the  bills  for  which  that  security 
was  given  ought  not  to  be  reduced,  whatever  may  be  the 
decision  of  the  court  as  regards  the  other  proofs. 

[They  referred  to  Ex  parte  Maxovdoff  {^)  \  ForwoocPs 
Claim  C).] 

Mr.  aouthgate^  Q.C.,  and  Mr.  Kekeioichy  .tor  Bamed's 
Banking  Company,  were  not  called  on. 

Sir  (x.  Jessel,  M.R.:  It  appears  to  me  that  I  am  bound 
by  the  decisions.  I  cannot  see  any  distinction  between  the 
different  ships  in  this  case :  the  same  principle  seems  appli- 
cable to  all.  Certain  bills  were  secured,  in  some  cases  as 
between  the  drawer  and  acceptor,  and  in  other  cases  as  be- 
tween the  drawer  and  indorser,  by  a  mortgage  on  a  ship, 
which  was  to  secure  either  specific  bills  or  balances  due,  or 
something  of  the  sort ;  in  other  words,  there  was  the  ordinary 
security  providing  that  the  bills  were  to  be  paid  out  of  the 
proceeds  of  the  ship;  and,  as  I  understand  CouplancPs 
Claim  ("),  it  was  there  held  that,  as  between  the  parties  to 
the  security,  the  proceeds  were  to  be  applied  in  payment 
of  the  bills  in  the  first  instance,  and  uiq  bill-holders  so 

(1)  8  D.  M.  <k  G.,  480.  (M  Law  Rep.,  6  Eq.,  682. 

(>)  Law  Rep.,  6  Ch.,  778.  (>)  Law  Rep.,  6  Ch.,  18. 

(S)  See  8  D.  M.  <k  G.,  486,  n.  (•)  Law  Rep.,  6  Ch.,  167. 
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secured  could  only  prove  for  the  balance.  That  was  the  de- 
cision as  between  the  parties  to  the  security.  Here  the  bills 
got  into  the  hands  of  third  parties,  who  proved  on  the.  bills 
under  the  winding-up  of  the  different  indorsers,  and,  among 
others,  of  Barned's  banking  Company,  which  is  the  com- 
pany in  whose  winding-up  tnis  present  application  is  made ; 
and  I  have  now  to  decide  what  is  the  position  of  those  third 
parties  as  regards  the  securities  of  which  they  have  had  the 
benefit. 

Throwing,  for  a  moment,  out  of  consideration  the  cases 
where  Barned's  Banking  Company  was  a  party  to  the 
security,  let  us  take  the  case  where  fearned'  s  Banking  Com- 
pany was  not  a  party  to  the  security,  but  simply  indorsed 
the  bill  without  knowledge  of  the  security.  After  the  wind- 
ing-up commenced  the  ships  were  sold  and  the  proceeds 
7]  paid  to  the  bill-holders,  who  had  taken  the  *bills  without 
any  knowledge  of  these  ships  being  held  as  security.  The 
bill-holders  claimed  the  proceeds  as  of  right,  and  they  were 

Said  to  them  as  of  right.  They  made  that  claim  under  the 
octrine  of  Ex  parte  Waring  (*),  which  has  been  so  emphat- 
ically repudiated  by  the  counsel  for  the  applicants  on  the 
present  occasion,  and  they  got  payment  under  the  idea  of 
all  parties  that  this  doctrine  applied  to  the  case  in  Question. 
It  has  not  been  disputed  at  the  bar,  and  in  fact  it  nas  been 
admitted,  that  that  doctrine  does  apply  to  a  case  where  all 
parties  to  a  bill  are  insolvent,  although  none  of  them  may 
be  bankrupt.  I  have  not,  therefore,  to  consider  the  question 
w^hich  was  thought  doubtful  by  Lord  Justice  Turner  in 
PowUs  V.  Hargreaves  (") ;  though  if  I  had  to  consider  it,  I 
should  treat  the  judgment  of  Lord  Chancellor  Cranworth  as 
conclusive  on  the  point. 

That  being  so,  what  is  the  doctrine?  In  the  case  of 
Ex  parte  Waring,  the  question  was  whether  the  bill-holders 
who  held  the  bills  drawn  by  Bracken  &  Co.  on  Brickwood 
&  Co.  could  get  the  l)enefit  of  certain  short  bills  and  secu- 
rities deposited  by  Bracken  &  Co.  with  Brickwood  &  Co.  to 
secure  the  payment  of  the  bills.  At  the  time  when  the  bill- 
holders  asked  for  the  proceeds  of  the  deposited  securities 
they  had  not  only  proved  against  the  estates  both  of  Bracken 
&  Co.  and  Brickwood  &  Co.,  but  had  received  dividends:- 
this  is  a  point  not  to  be  forgotten.  Lord  Eldon  says  this  (') : 
*' The  first  consideration  is,  what  was  the  nature  of  the  de- 
mand of  Bracken  &  Co.,  who  did  not  become  bankrupt  until 
August,  upon  Brickwood  &  Co.,  at  the  moment  of  their 
bankruptcy  on  the  7th  of  July.     If  these  bill-holders  are  to 

0)  19  Ves.,  845.  (•)  8  D.  M.  A  G.,  430.  («)  19  Ves.,  849. 
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have  payment  in  preference  to  the  other  creditors,  it  must 
be  by  the  effect  of  an  equity  between  those  two  houses, 
rather  tlian  bv  any  demand  directly  in  their  own  right  upon 
any  iund  in  the  hands  of  Brickwood  &  Co.  With  regard  to 
the  demand  of  Bracken^  s  house  upon  the  7th  of  July,  it  is 
impossible  to  deny  that  if  they  had  either  paid,  or  under- 
taken to  pay,  L  €.,  to  relieve  Brickwood' s  house  from  those 
acceptances,  the  short  bills  and  the  mortgage  must  have 
been  restored  to  them.  It  is,  on  the  other  hand,  equally 
clear  that  they  never  could  have  raised  *any  demand  [8 
agajnst  the  house  of  Brickwood  in  respect  of  either  the  cash 
balance,  the  short  bills,  or  the  mortgage,  without  bringing 
in  the  amount  of  those  acceptances,  admitting  that  what  the 
house  of  Brickwood  had  of  their  property  in  short  bills,  &c., 
must  be  first  applied  to  the  discharge  of  those  acceptances, 
for  the  sake,  not  of  the  bill-holders,  but  of  the  house  of 
Brickwood."  Now,  what  does  that  mean  ?  As  I  read  it,  he 
means  that  the  contract  between  the  houses  of  Bracken  &  Co. 
and  Brickwood  &  Co.  was,  that  the  proceeds  of  the  secu- 
rities should  be  applied  in  discharge  of  the  bills,  and  not 
only  in  discharge  of  the  bills,  but  in  discharge  of  the  bills 
in  the  first  instance,  taking  the  same  view  of  me  contract  in 
that  case  as  was  taken  of  the  contract  in  Coupland^s  Claim  (*) 
and  in  Banner  v.  Johnston  (')  by  the  tribunals  before  whom 
those  cases  came,  which  was,  that  the  proceeds  of  the  goods 
or  securities  pledged  Should  be  applied  in  payment  wholly 
or  pro  tanto  of  the  amount  of  those  bills.  ]N  ow,  that  that 
was  Lord  Eldon's  view  is  plain  from  the 'order  ('),  which 
directs  that  ''it  be  referred  to  the  Commissioners  of  Bank- 
ruptcy against  Brickwood  &  Co.  to  take  an  accountof  the 
bills  outstanding  and  accepted  by  Brickwood  &  Co.,  and  in 
whose  hands  such  bills  now  are,  and  what  is  now  remaining 
due  to  the  holders  on  the  said  bills  respectively ;  and  that 
the  Commissioners  take  an  account  of  the  dividends  paid  or 
now  liable  to  be  paid  by  the  assignees  of  Brickwood  &  Co. 
to  the  said  bill-holders  upon  the  proofs  made  by  them  on 
the  said  commission  ;  and  that  the  short  bills  now  remaining 
unpaid  be  forthwith  sold  before  the  Commissioners  under 
the  commission  against  Brickwood  &  Co. ;  and  let  the  net 
.proceeds  of  the  short  bills  already  received  by  the  assignees 
of  Brickwood  &  Co.,  and  the  amount  of  the  net  proceeds  to 
arise  by  sale  of  the  said  short  bills  hereinbefore  directed  to 
be  sold,  and  the  said  £2,961,  after  payment  thereout  of  the 
costs  and  expenses  hereinafter  mentioned,  be  deducted  from 

(»)  Law  Rep.,  6  Ch.,  167.  («)  Law  Rep.,  6  H.  L.,  167. 

O  See  8  D.  M.  <fe  G.,  446,  n. 
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the  aggregate  amoant  of  the  bills  outstanding  and  accepted 
by  Brickwood  &  Co. ;  and  let  the  several  holders  of  the  said 
bills  stand  creditors  under  the  commission  against  Bracken 
&  Co.,  and  under  the  commission  against  Brickwood  &  Co., 
9]  for  the  difference,  in  *proportion  to  the  amount  of  the 
said  bills  which  they  severally  hold,  and  let  their  respective 
proofs  be  reduced  accordingly  under  the  said  commissions : 
and  let  so  much  of  the  dividends  which  the  assignees  of 
Bracken  &  Co.  have  paid  in  respect  of  the  said  proofs  in  the 
sums  so  to  be  deducted  be  refunded  to  them  by  the  said  bill- 
holders  in  proportion  to  the  amount  of  the  said  bills  which 
they  severally  nold."  Then  there  is  a  similar  order  as  to 
the  dividends  paid  by  the  assignees  of  Brickwood  &  Co.; 
so  that  it  is  plain  that  Lord  Eldon  not  only  reduced  the 
proofs,  but  he  made  them  pay  back  the  dividends.  In  other 
words,  the  equity  he  administered  was  this :  he  treated  it  as 
if  the  securities  had  been  realized  at  the  moment  of  bank- 
ruptcy, disregarding  the  f£U5t  that  by  the  nature  of  the  case 
they  were  not  realized  until  some  time  afterwards ;  he  held 
that  at  the  moment  of  bankruptcy  the  amount  arising  from 
the  security  so  realized  ought  to  have  been  paid  over  to  the 
bill-holders ;  and  he  treated  the  case  as  if  the  proceeds  of 
the  security  had  been  actually  so  paid  over,  and  therefore 
the  bill-holders  ought  to  have  proved  for  so  much  less ;  and 
on  that  ground  he  reduced  their  proofs  and  made  them  take 
so  much  less.  That  seems  to  be  the  view  he  took.  I  can- 
not understand  his  order  in  any  other  view,  because,  as  Mr. 
Romer  has  pointed  out,  if  those  were  payments  after  proof, 
there  is  no  principle  on  which  you  could  reduce  the  proof 
and  take  back  the  dividends.  But  if  Lord  Eldon  took  the 
equitable  view,  that  the  mere  realization  of  the  security  was 
an  accident,  and  that  you  must  treat  the  case  as  if  the  secu- 
rity had  been  sold  or  realized  at  the  moment  of  the  bank- 
ruptcy, the  whole  thing  becomes  intelligible.  He  orders  the 
proceeds  to  be  applied  as  they  ought  to  have  been  applied, 
and  he  treats  the  proofs  as  reduced  ab  initio.  That  appears 
to  be  the  same  view  as  waq  taken  of  the  nature  of  the  secu- 
rities in  the  two  cases  of  Coupland*s  Claim  (')  and  Banner  v. 
JohntSton  (').  Those  cases  do  not  bear  directly  upon  this 
case,  because  in  them  the  decision  turned  only  on  the  inter-- 

Eretation  of  written  instruments ;  in  both,  however,  it  was 
eld  that  the  moneys  received  from  the  realization  of  secu- 
rities for  bills  are  to  be  applied  in  the  first  instance  in  the 
payment  of  the  bills ;  and  further,  that  these  moneys  are  to 
lO]  be  treated  as  so  *applied  eo  instanti  the  bills  become 

(»)  Law  Rep.,  6  Ch.,  161  •  (*)  ^^^  Rep»  ^  H.  L.,  167. 
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due ;  80  that  there  never  ought  to  be  a  proof  for  anj^thing 
beyond  the  difference.  That  seenjs  to  me  to  reconcile  the 
authorities ;  and  when  I  come  to  look  at  Lord  Cran worth's 
judgment  in  Powles  v.  Hargreaves  ('),  it  seems  to  me  that 
ne  has  disposed  of  a  great  deal  of  the  argument  addressed 
to  me  on  tne  present  occasion. 

•  In  Potoles  V.  ITargreaves  there  was  only  one  bankruptcy. 
Strictly  speaking,  even  that  bankruptcy  did  not  exist,  for  it 
had  been  superseded  upon  a  composition  deed  being  exe- 
cuted, which  contained  a  clause  that  the  assets  should  be 
distributed  according  to  the  Rules  in  Bankruptcy.  Lord 
Chancellor  Cranworth  took  a  general  view,  which  is  the  view, 
at  all  events,  presented  by  the  counsel  for  the  applicants, 
and  appears  to  be  the  corre^t  view,  namely,  that  the  doctrine 
has  a  wider  application  than  bankruptcv,  that  it  applies  to 
every  case  where  all  the  parties  to  a  Dili  are  insolvent,  and 
is  an  equity  to  be  administered  for  the  reasons  which  Lord 
Eldon  puts  so  forcibly,  viz.,  that  in  order  to  put  matters  in 
the  right  position  as  between  the  original  giver  and  receiver 
of  the  security,  you  must  apply  the  proceeds  of  the  security 
to  the  payment  of  the  bills,  not  for  the  sake  of  the  bill-holder, 
not  as  a  kind  of  security  to  him,  but  as  a  mode  of  working 
out  the  equities  between  the  insolvent  estates  of  those  two 
original  parties  to  the  security. 

But  if  the  bill-holder  takes  money  to  which  he  is  not  en- 
titled in  any  way,  except  as  a  means  of  working  out  that 
equitj^,  the  question  then  arises  as  to  the  terms  on  which  he 
takes  it,  audit  appears  to  me  that  those  terms  are,  that  he 
is  to  take  it  as  paid  at  the  first  moment  when  the  securities 
ought  to  be  realized.  That  will  generally  be  when  the  bill 
becomes  due ;  thoujjh,  possibly,  in  cases  where  the  bill  be- 
came due  after  the  insolvencies,  it  may  be  that  the  equity 
would  arise  as  soon  as  the  insolvencies  began,  because  an 
unpaid  bill,  probably  everywhere  else  except  in  this  country, 
and  even  in  this  country  in  cases  of  bankruptcy,  is  treated 
as  payable  or  provable  when  the  acceptor,  drawer,  or  per- 
son liable  to  pay  becomes  insolvent. 

Now,  in  Powles  v.  Hargreaves^  so  far  as  appears  from  the 
report,  the  bill-holders  who  claimed  the  benefit  of  the  secii- 
.  rity  were  ^holders  in  the  first  degree — at  least  it  does  [1 1 
not  appear  that  there  were  any  in  the  second  degree.  W  hat 
I  mekn  is  this,  that  the  mercantile  house  who  had  accepted 
the  bills  was  secured  by  goods,  and,  as  far  as  I  can  see,  the 
bill-holders  who  were  plaintiffs  were  the  persons  who  had 
taken  them  direct  from  the  secured  house.     There,  however, 

(»)  8  D.  M.  «k  G.,  480. 

11  Eng.  Rep.  80 
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is  no  distinction  made  between  holders  in  that  position  and 
subsequent  holders ;  and  I  have  no  doubt,  considering  there 
were  a  great  many  bill-holders,  that  a  very  large  number  of 
bills  had  got  into  third,  fourth,  or  fifth  hands.  The  actual 
plaintiflEs,  however,  appear  to  have  been  holders  in  the  fii^st 
degree.  The  first  argument  was  that  the  doctrine  only  ap- 
plied where  there  was  enough  to  pay  the  bills,  and  ifot  where 
there  was  a  deficiency ;  and  what  Lord  Cran worth  says  is 
this(*):  "I  confess  I  was  at  first  a  good  deal  struck  with 
that  argument.  With  the  view  of  ascertaining  exactly  what 
was  done  in  Ex  parte  Waring  ('),  and  whether  the  order  as 
drawn  up  in  that  case  would  throw  light  upon  the  subject, 
we  sent  for  the  order  itself.  It  may,  I  think,  be  inferred 
from  the  judgment  in  the  repoft  of  that  case  that  the  se- 
curities deposited  were  more  than  sufficient  to  satisfy  the 
bills.  I  do  not  know  that  that  distinctly  appears  in  the  re- 
port, but  whether  it  was  so  or  not  is  immaterial,  because  the 
order  itself  (which  I  must  assume  was  very  fully  considered, 
for  Lord  Eldon  directed  the  attention  of  Mr.  Cooke  to  the 
mode  in  which  it  was  to  be  drawn  up)  distinctly  provided 
for  the  case  of  the  short  bills  deposited  either  being  equal 
or  more  than  sufficient,  or  being  insufficient ;  and  expressly 
provided  that  if  insufficient  the  parties  holding  the  accept- 
ances were  to  prove  for  the  deficiency.  Is  that  at  all  sur- 
? rising  when  we  consider  the  case  a  little  more  closely? 
hat  of  necessity  must  be  the  equity,  because  when,  as  in 
the  present  casej  the  goods  were  deposited  under  circum- 
stances that  the  parties  with  whom  they  were  deposited  had 
a  right  to  hold  them  as  security,  it  is  to  be  observed  that 
from  the  nature  of  the  transaction  it  was  meant  either  by 
express  contract  or  in  the  ordinary  course  of  dealing  with 
the  property,  that  it  should  be  turned  into  money :  when 
that  is  done,  it  is  absurd  to  speak  of  holding  £8,000  by  way 
of  security  for  being  paid  £16,000.  That  is  not  the  course 
of  dealing.  When  it  is  once  said  that  goods  or  bills  are 
12]  ^deposited  by  way  of  security  on  a  contract  that  when 
the  proper  time  arrives  those  securities  are  to  be  realized 
and  turned  into  money,  what  is  necessarily  meant  is  that 
the  money  is  then  to  be  applied  just  as  property  sold  under 
a  power  of  sale  in  a  mortgage  is  to  be  applied  in  liquidat- 
ing the  demands  for  which  it  is  a  security  if  sufficient ;  if 
not  sufficient  in  liquidating  such  demands  j^ro  ^a/zA?.''  In 
other  words,  he  says  the  course  of  trading  would  be  to  turn 
the  property  into  money  in  time  to  pay  the  bill.  He  speaks  of 
the  proper  moment  arriving  for  payment,  and  (as  I  understand 

(»)  3  D.  M.  A  G.,  462.  («)  19  Ves.,  846. 
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him)  says  the  security  ought  then  to  be  applied  in  payment 
of  the  bill,  according  to  the  true  meaning  of  the  contract 
between  the  parties.  He  continues :  "It  seems  to  me,  there- 
fore, that  the  circumstance  of  the  proceeds  of  the  remit- 
tances here  not  being  sufficient  does  not  at  all  vary  the 
equity  of  the  case,  but  that  the  right  of  the  bill-holders  is 
just  as  it  would  be  if  the  securities  had  been  more-  than  suf- 
ficient to  satisfy  their  bills,  as  it  was  held  in  the  case  of  Ex 
parte  Waring  (*),  if  there  the  securities  had  been  insufficient. 
The  plaintiff  and  those  on  whose  behalf  he  sues" — that  is, 
all  the  bill-holders — I  have  no  doubt  that  many  of  them 
were  much  farther  oflf  as  indorsers  than  the  plaintiff,  and  no 
distinction  is  suggested  on  that  ground — "are  entitled  to 
have  what  is  in  specie,  namely,  the  £8,040,  applied  in  the 
first  instance  in  liquidating  their  demands,  and,  following 
the  principle  of  Ex  parte  Waring,  they  are  to  be  at  liberty 
to  prove  for  the  deficiency."  He  therefore  recognizes  the 
principle  of  the  proof  being  for  the  deficiency  ;  that  is,  the 
payment  in  respect  of  the  securitjp^  is  not  a  collateral  pay- 
ment, but  it  is  a  payipent  in  the  first  instance  which  ought 
to  have  been  made  as  soon  *  as  the  bills  were  due,  the  mere 
delay  in  selling  the  property  making  no  difference.  He 
afterwards  adds:  "We  think  that  part  of  the  decree  must 
be  varied  by  substituting  a  clause  to  the  effect  that  the  de- 
cree is  to  be  without  prejudice  to  the  parties  making  such 
claim  for  the  balance  as  thev  may  be  entitled  to  under  the 
trust  deed,  in  order  to  exclude  the  notion  that  they  can 
prove  for  anything  more  than  the  balance."  That  is,  he 
not  only  would  not  allow  them  to  go  in  and  prove  and  then 
take  the  £8,000 ;  but  he  actually  varies  the  decree  in  order 
to  exclude  the  notion  that  they  can  prove  for  anything  more 
than  *the  balance.  Well,  it  does  appear  to  me,  on  Iook-  [13 
ing  at  that  judgment,  that  he  has  decided  the  point  now 
raised,  that  he  has  treated  the  rule  in  Ex  parte  Waring  {') 
as  being  this,  that  the  proceeds  of  the  security  are  to»be  ap- 
plied, as  Lord  Eldon  puts  it,  in  discharge,  and  in  discharge 
m  the  first  instance,  and  to  be  appliea  at  the  time  when 
they  ought  to  have  been  applied ;  that  is,  at  the  latest,  as 
soon  as  the  bill  becomes  due,  because  that  is  tlie  time  when 
the  security  ought  to  be  made  available.  The  mere  fact 
that  there  was  some  delay  in  realizing  that  security,  he  does 
not  seem  to  consider — and  in  equity  we  are  not  accustomed 
to  consider  such  inevitable  delays  in  realizing  property — as 
affecting  the  rights  of  the  parties  in  any  way.  In  that  way 
it  does  appear  to  me  that  the  order  of  Lord  Eldon  is  per- 

0)  19  Ve«.,  846. 
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fectly  reconcilable  with  the  judgment  of  Lord  Cranworth, 
and  can  only  be  made  intelligible  on  that  ground  ;  because, 
if  it  were  not  so,  on  what  ground  do  you  make  a  creditor 
reduce  a  proof  and  hand  back  dividends  ?  It  is  not  a  secu- 
rity to  him ;  if  it  had  been  a  security  to  him,  he  must  in 
bankruptcy  have  deducted  it  from  the  proof  in  the  first  in- 
stance. Then  it  is  not  a  payment  after  proof  ;  for  there  can 
be  nothing  better  settled  in  bankruptcy,  and  no  rule  less 
open  to  dispute,  than  that  payment  by  a  third  party  after 
proof  does  not  reduce  the  proof — still  less  can  it  make  the 
creditor  pay  back  the  dividend.  Therefore'  Lord  Eldon 
must  have  decided  on  the  same  principle  that  Lord  Cran- 
worth puts  it  on,  and  on  the  principle  upon  which  Coup- 
land^  s  Claim  {^)  was  decided,  that  the  real  contract  is  to 
apply  the  moneys  arising  from  the  security  in  the  first  in- 
stance and  at  a  period  at  which  they  ought  to  have  been  ap- 
plied— that  is,  at  the  period  when  the  bill  becomes  due — ^in 
payment  of  the  \A\\  pro  tanto.  Therefore  a  creditor  who 
comes  in  to  take  advantage  of  the  rule  in  Ex  parte  Waring 
as  bill-holder,  must  take  the  rule  as  he  finds  it,  that  is,  must 
apply  the  proceeds  at  that  particular  time  in  reduction 
of  the  amount  of  his  bills :  consequently  he  never  ought  to 
have  proved  for  more  than  the  difference,  and  if  he  could 
not  help  it  because  at  that  time  the  security  was  not  realized, 
and  he  did  not  know  the  amount  for  which  he  ought  to  have 
14]  proved,  then  when  the  amount  is  actually  *ascertained 
and  paid  to  him  the  proof  ought  to  be  reduced,  and  if  he 
has  received  the  dividends  the  dividends  ought  to  be  paid 
back  according  to  the  order  made  in  Ex  parte  Waring  ('). 
That  is  substantially  what  has  been  done  here,  and  the  ap- 
plication of  the  Joint  Stock  Discount  Company  must  be 
refused. 

Solicitors:   Mr.  H.  W.  Trinder ;  Messrs.   Freshfields  <fe 
WiUiams. 

0)  Law  Rep.,  6  Ch.,  167.  («)  19  Ves.,  845. 
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*BusK  y.  Aldam.  [16 

[1874    B.    829.] 
Ajipomtment — Special  Power — IntervenHon  of  Tnuteee, 

Where  a  person  hayin?  a  special  power  of  appointment  over  a  fnnd  of  personalty 
appoints  to  trustees  for  tae  objects  of  the  power,  the  conrt,  though  recognizing  the 
▼atidity  of  sach  an  appointment,  will  not,  as  a  matter  of  right,  transfer  the  ftmd  to 
the  trnstees  appointed  oy  the  donee  of  the  power. 

Ferrier  y.  Jay{})  distinguished. 

Demurrer.  Thomas  Benson  Pease  made  his  will,  dated 
the  12th  of  November,  1839,  and  thereby,  after  appointing 
the  defendants  his  executors,  bequeathed  to  them  a  sum  oi 
£6,000  upon  trust  to  invest  as  therein  mentioned,  and  upon 
further  trust  during  the  life  of  his  daughter  Hannah  Ford 
to  pay  and  apply  the  annual  interest  and  produce  of  the 
£5,000,  and  tne  stocks,  funds,  shares  and  securities  wherein 
the  same  might  be  from  time  to  time  invested  according  to 
the  written  directions,  or  into  the  hands  of  his  daughter  Han- 
nah Ford  for  her  separate  use  without  power  of  anticipation ; 
and  from  and  immediately  after  the  decease  of  his  daughter 
Hannah  Ford  the  £5,000,  and  the  stocks,  funds,  shares  and 
securities  wherein  the  same  might  be  invested  were  to  remain 
and  be  in  trust  for  all  and  every  or  such  one  or  more  exclu- 
sively of  the  other  or  others  of  the  children  of  his  daughter 
Hannah  Ford,  or  of  all  and  every  or  such  one  or  more  exclu- 
sively of  the  other  or  others  of  any  issue  (born  in  the  lifetime 
of  his  daughter  Hannah  Ford)  of  any  such  child  or  children 
for  the  time  being  deceased,  with  such  provisions  for  their 
respective  maintenance,  education  and  advancement,  and  at 
BUcn  time  or  respective  times  (not  happening  after  twenty-one 
years  to  be  computed  from  the  decease  of  nis  daughter  Han- 
nah Ford),  and  if  more,  then  in  such  shares  and  charged  with 
such  annual  suras  of  money  and  limitations  over  for  the 
.  benefit  of  the  said  children  or  issue,  or  some  or  one  of  them, 
and  upon  such  conditions,  with  such  restrictions  and  in 
*such  manner  as  his  daughter  Hannah  Ford  by  deed,  or  [17 
by  her  last  will  in  writing  or  any  codicil  or  codicils  thereto 
to  be  by  her  signed  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  should  from  time  to  time  di- 
rect or  appoint.  And  the  testator,  after  making  dispositions 
for  the  event  of  there  being  no  appointment,  provided  that 

O  Law  Rep.,  10  Eq.,  660. 
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until  the  sum  of  £5,000,  and  the  said  stocks,  funds,  shares^ 
and  securities  should  vest  absolutely  in  some  person  or  per 
sons  under  the  trusts  thereinbefore  declared  concerning  the 
same,  the  trustees  or  trustee  for  the  time  being  should  re- 
ceive the  annual  produce  thereof,  or  such  part  or  parts 
thereof  as  should  be  unapplied  under  the  trusts  and  provi- 
sos therein  before  declared  and  contained,  and  should  in- 
vest the  same  as  therein  mentioned,  so  that  the  same  and  all 
the  resulting  income  thereof  might,  during  such  suspense  of 
vesting  as  therein  mentioned,  accumulate  m  the  way  of  com- 
pound interest,  and  should  from  time  to  time  vary  the  in- 
vestments of  such  annual  produce  and  accumulations  at 
their  or  his  discretion.  The  testator  also  gave  to  the  defen- 
dants, their  executors,  administrators,  or  assigns,  the  sum  of 
£10,000,  to  be  paid  or  set  apart  upon  trust  for  the  benefit  of 
his  daughter  Susannah  Pease  and  her  issue,  from  and  imme- 
diately after  his  death,  and  to  bear  interest  at  the  rate  therein 
mentioned  from  such  death ;  and  he  willed  and  directed  that 
the  said  trustees,  and  the  survivors  or  survivor  of  them,  and 
their  or  his  executors,  administrators,  or  assigns  (as  the  case 
might  be),  should  stand  and  be  possessed  of  the  said  sum  of 
£10,000  upon  and  for  the  like  trusts,  intents,  and  purposes, 
and  with,  under,  and  subject  to  the  like  powers,  provisos, 
limitations,  and  declarations  in  all  respects  in  favor  and  for 
the  benefit  of  his  daughter  Susannah  Pease,  and  of  tlie  issue 
of  his  said  daughter,  with  the  like  limitations  oyer  to  her,  her 
executors,  administrators,  appointees,  and  assigns,  or  next 
of  kin  in  case  of  the  failure,  or  her  issue,  as  were  therein 
before  declared,  limited,  and  contained  of  and  concerning 
the  sum  of  £5,000  bequeathed  as  thereinbefore  mentioned  in 
favor  or  for  the  benefit  of  Hannah  Ford  and  her  issue. 

The  testator  died  on  the  24th  of  May,  1840.  Susannah 
Pease,  on  the  4th  of  November,  1851,  married  Edward 
Thomas  Busk.  A  settlement  was  executed  on  the  marriage 
18]  which  did  not  affect  *the  £10,000  given  by  the  will. 
Mrs.  Busk,  by  her  will,  dated  the  19th  of  March,  1868,  made 
some  pecuniary  and  specific  bequests,  and  then,  in  exercise 
ojf  the  power  in  that  behalf  given  to  her  by  the  will  of  her . 
father,  Thomas  Benson  Pease,  appointed  that  £7,000,  part  of 
the  £10,000  by  the  testator's  will  bequeathed  upon  trust  for 
the  benefit  of  herself  and  her  issue,  or  of  or  out  of  the  in- 
vestments thereof,  should  be  held  upon  certain  trusts  for  the 
benefit  of  her  daughter  Edith  Busk,  with  limitations  over  in 
.  favor  of  her  other  children,  and  she  appointed  that  the  resi- 
due of  the  £10,000  should  be  held  upon  certain  trusts  in 
fovor  of  others  of  her  children.     And  the  testatrix  thereby 
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appointed  and  declared  that  the  said  sum  of  £7,000,  and  any- 
other  property  for  the  time  being  subject  to  the  trusts  therein- 
before declared  in  favor  of  her  daughter,  and  also  the  share 
or  propel-ty  to  which  any  minor  should,  or  if  of  full  age 
would,  be  entitled  under  or  by  virtue  of  her  will,  should  be 
paid  and  transferred  to  her  trustees  or  trustee,  and  that  her 
trustees  should  either  permit  such  part  thereof  as  should 
consist  of  any  investment,  or  any  part  thereof,  to  remain  in 
its  actual  state  of  investment,  or  should  sell  and  invest  in 
the  manner  therein  mentioned,  which  gave  a  greater  range 
of  investments  than  had  been  allowed  by  the  will  of  Thomas 
Benson  Pease. 

The  testatrix  died  on  the  30th  of  January,  1873  ;  and  it  was 
stated  at  the  bar,  though  the  fact  did  not  appear  by  the  bill, 
that  she  left  children  who  were  still  infants. 

The  bill  was  tiled  bv  the  trustees  of  Mrs.  Busk's  will 
against  the  trustees  of  Thomas  Benson  Pease's  will,  and 
prayed  that  the  defendants  might  be  ordered  to  pay  the 
£10,000  to  the  plaintiffs  as  trustees  of  Mrs.  Busk's  will. 

The  defendants  demurred,  for  the  purpose  of  raising  in 
the  most  expeditious  modefthe  question  oi  the  right  to  have 
the  fund  transferred  to  the  trustees  appointed  by  Mrs.  Busk. 

Mr.  Daveyy  in  support  of  the  demurrer :  The  question  is, 
whether  the  plaintiflcs  can  give  a  legal  discharge  to  the  de- 
fendants for  the  fund.  If.  they  can  satisfy  the  court  that 
they  are  authorized  to  do  "so,  the  defendants  will  not  raise 
any  objection  to  handing  over  the  fund  to  them. 

*Mr.  CooJcson^  in  support  of  the  bill:  The  result  of  [19 
the  authorities  is,  that  a  person  having  power  to  appoint  may 
interpose  trustees  between  the  persons  having  charge  of  the 
fund  and  the  objects  of  the  power,  and  the  trustees  so  ap- 
pointed will  be  the  persons  to  apply  the  appointed  fund. 
Uowx  V.  Foster  (*)  is  a  case  in  which  a  fund  was  directed  to 
be  handed  over  to  a  second  set  of  trustees.  The  series  of 
authorities  begins  with  Kenworthy  v.  Bate  ("),  in  which  an 
appointment  of  real  estate  was  held  valid  notwithstanding 
the  intervention  of  trustees.  In  Thornton  v.  Bright  (')  an 
appointment  was  sustained  as  being  legally  valid  notwith- 
standing the  intervention  of  a  term  of  600  years  vested  in 
trustees ;  and  in  Trollope  v.  Linton  (*)  the  same  principle 
was  supported.  Cowx  v.  Foster  was  the  case  of  a  bill  by 
trustees  so  interposed  for  specific  p'erformance  of  a  contract 
for  sale  entered  into  by  them  as  such  trustees,  and  a  title 

(»)  1  J.  <fe  H.,  80.  (»)  2  My.  <fe  Cr.,  280. 

(*)  6  Ve8.,  793.  (*)  1  S.  «k  S.,  477. 


640  EQUITY  CASES.  [L.  R. 

1874  Busk  Y.  Aldam.  V.CJI. 

Tinder  them  was  forced  upon  the  purchaser.    Fowler  v. 
Gohn  (*)  followed  the  same  rule. 

[The  Vioe-Chancellob  :  Do  yon  contend  that  a  mere 
appointment  of  the  fund  to  trustees  for  the  objects  of  the 
power  would  be  a  valid  appointment  so  as  to  change  the 
trustees  ?] 

It  is  not  a  question  whether  the  appointee  has  the  power  to 
change  the  trustees,  but  whether  the  court  will  give  eflfect  to 
an  interposition  of  trustees.  On  this  principle,  in  Ferrier  v. 
Jay  (*),  in  this  branch  of  the  court,  a  fund  was  directed  to 
be  transferred  to  the  second  set  of  trustees.  » In  this  case 
there  is  a  manifest  convenience  in  having  only  one  set  of 
trustees  to  be  dealt  with. 

Sir  R.  Maliks,  V.C,  after  stating  the  facts,  continued: 
So  far  as  the  appointment  by  Mrs.  Busk  to  trustees  is  con- 
cerned, it  has  Been  held  by  a  long  series  of  decisions  that  it 
is  a  valid  exercise  of  the  power  of  appointment,  and  that  the 
appointment  is  just  as  good  as  if  it  had  been  made  direct  to 
the  objects  of  the  power.  But  this  bill  is  filed  for  the  pur- 
pose of  having  the  fund  transferred  from  the  trustees  in 
20]  whose  control  it  is  now  placed  to  *those  to  whom  it 
is  appointed.  For  what  object  this  is  desired  I  cannot  un- 
derstand. It  is  said  that  it  would  be  very  convenient  to 
have  the  fund  placed  in  the  hands  of  the  new  trustees.  But 
I  cannot  look  at  that.  I  must  consider  what  was  intended 
to  be  done  bjr  the  original  testatbr ;  and  I  can  see  that  such 
a  transfer  as  is  asked  would  violate  his  intention.  I  asked 
Mr.  Cookson  whether  he  contended  that  ajnere  appointment 
of  new  trustees  by  the  donee  of  the  power  wouldT  nave  been 
valid,  and  he  pressed  upon  me  that,  on  the  authority  of  the 
cases  cited,  the  court  was  bound  to  hand  over  the  fund  to  the 
new  trustees. 

Now  there  is,  first  of  all,  the  case  of  TTiornton  v.  Bright  (•), 
which  simply  decides  that  an  appointment  to  a  person  not 
an  object  of  a  power  as  trustee  for  a  person  who  is  an  object 
is  a  valid  exercise  of  the  power ;  and  there  are  also  Ken- 
worthy  V.  Bdte  (*),  Trollope  v.' Linton  (*),  Cowx  v.  Foster  (*), 
and  Fowler  v.  CohnC).  But  those  were  all  cases  where 
there  was  real  estate  to  oe  converted  and  no  person  appointed 
to  effect  the  conversion,  and  it  was  decided  that  in  that  case 
an  appointment  to  trustees  to  sell  and  convert  and  distribute 
the  proceeds  amongst  the  objects  of  the  power  was  a  valid 
execution  of  the  power.    But  I  am  unable  to  see  how  that 

Q)  21  Beav.,  860.  (»)  1  S.  A  S.,  411. 

(«)  Law  Rep..  10  Eq.,  650.  (*)  1  J.  A  H.,  80. 

(»)  2  My.  A  Or.,  280.  (')  21  Beav.,  860. 
(*)  6  Vea.,  793. 
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can  be  an  authority  for  taking  away  a  fund  from  trustees 
wlio  are  fit  and  proper,  and  handing  it  over  to  others  who 
may  not  be  so  fit,  in  a  case  where  the  duty  of  the  trustees  is 
simply  to  hold  the  fund. 

I  am  asked  to  treat  these  cases  as  establishing  a  general 
law,  that  where,  in  all  cases,  a  fund  is  settled  upon  trust  for 
a  mother  for  life,  and  then  upon  trust  for  her  children  as  she 
should  appoint,  and  she  appoints  to  trustees  for  her  chil- 
dren, the  first  trustees  are  bound  to  hand  over  the  fund  to 
the  trustees  appointed  by  the  daughter.  Here  nothing  more 
is  required  than  that  some  one  snould  hold  the  fund,  and 
it  is  suggested  that  I  am  bound  to- hand  it  over  to  the  second 
trustees. 

Mr.  Cookson  says  that  I  decided  the  point  in  Ferrier  v. 
JayQ).  But  what  I  there  decided  was,  that  where  there 
was  a  general  and  a  special  power,  and  an  appointment  was 
made  of  both  funds  ^together  to  trustees  in  trust  to  pay  [21 
debts  and  to  apply  the  residue  for  the  objects  of  the  special 
power,  the  appointment  must  be  read  reddendo  singula 
singulis^  and  tne  fund  coming  under  the  general  power  ap- 
plied in  the  first  instance  to  the  purposes  to  which  the  fund 
subject  to  the  special  power  was  not  applicable*  I  agreed 
with  the  dicision  in  Cowx  v.  Foster  (*),  that  the  circumstance 
of  directing'  debts  to  be  paid  only  meant  that  they  were  to 
be  paid  out  of  the  particular  portion  of  the  mixed  fund 
which  could  be  so  applied. 

I  did  also  in  that  case  undoubtedly  say  that  the  second 
trustees  were  the  most  fit  persons  to  have  charge  of  the  fund ; 
but  I  did  not  say  that  where  it  was  a  mere  question  which 
of  two  sets  of  trustees  should  hold  a  particular  fund,  the 
court  would  necessarily  hand  it  over  to  the  second  set  in 
point  of  date. 

The  demurrer  will  be  allowed. 

Solicitors:  Messrs.  Pater son^  Snow  &  Burney ;  Messrs. 
BoUon^  Robhins  &  Busk. 

Q)  Law  Rep.,  10  Eq.,  660.  («)  IJ.  A  H.,  80. 

See  1  Perry  t)n  Trusts  (2d  ed.),  §  284. 

11  Eng.  Rep.  81 
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[Law  Reports.  19  Equity  Cases,  21.] 
V.C.M.,  Nov.  4,  1874. 

Sander  v.  Heathfield. 

[1870    S.    81.] 

MSteeuior — IfuolverU  Estate — Right  of  Retainer — Exercwefor  Benefit  of  Tnut  JEsfate, 

The  administrator  of  a  sole  trustee  who  has  died  insolvent  is  entitled,  in  reepeet 
of  the  trusteeship  which  has  devolved  upon  him  as  such  administrator,  to  exercise 
the  legal  right  of  retainer  in  respect  of  any  debt  due  to  the  trust  estate,  and  is  bound 
to  do  so  if  required  by  the  eeetuis  que  trust. 

Sarah  Sander,  by  her  will,  dated  the  12th  of  December, 
1860,  bequeathed  to  her  son  George  Bowden  Sander  £6,000,' 
upon  trust  to  invest  the  same  at  interest  upon  government 
or  real  securities  in  England  or  Wales,  or  in  the  parliamen- 
tary or  public  stocks  or  funds  of  Great  Britain  (with  power 
to  alter,  vary,  or  transpose  the  same  stocks,  funds,  or  secu- 
rities for  or  into  other  stocks,  funds,  and  secarities  of  a  like 
nature,  and  also  with  power  of  using  any  portion  of  the 
22]  trust  moneys  not  exceeding  in  the  *whole  the  sum  of 
£3,000  sterling,  as  thereinafter  contained),  and  directed  that 
he  should  stand  possessed  of  the  trust  funds  upon  trusts 
which  were  in  effect  as  to  one  half  for  one  of  the  plaintiffs 
for  life,  subject  to  restrictions  in  certain  events,  and  after 
her  death  upon  trusts  for  her  children,  with  limitations  over 
in  favor  of  all  the  grandchildren  of  the  testatrix,  and  as  to 
the  other  half  in  favor  of  the  defendant,  Mrs.  Heathfield, 
then  Mary  Sander,  for  life,  for  her  separate  use,  subject  to 
restrictions  in  certain  events ;  and  after  her  death  upon 
trusts  for  the  children  of  Mrs.  Heathfield,  with  limitations 
over  in  favor  of  all  the  grandchildren  of  the  testatrix.  And 
the  testatrix  empowered  George  Bowden  Sander  to  employ 
any  part  of  the  trust  funds  not  exceeding  £3,000  in  the  man- 
agement or  carrying  on  of  any  trade  or  business  in  which  he 
should  be  engaged,  upon  paying  or  accounting  for  interest 
upon  so  much  of  the  trust  moneys  as  he  should  so  use  after 
the  rate  of  £6  per  cent,  per  annum,  and  also  signing  and 
giving  to  the  person  or  persons  for  the  time  being  entitled 
to  the  immediate  beneficial  interest  in  the  money  so  used 
or  employed  under  the  trusts  thereinbefore  declafed  an 
acknowledgment  or  declaration  in  writing  stating  the 
amount  so  used  or  employed  by  him,  and  declaring  that, 
subject  to  his  use  and  employment  thereof,  he  held  and 
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would  hold  the  same  upon  and  for  the  trusts,  intents,  and 
purposes  thereby  declared.  George  Bowden  Sander  was 
also  residuary  legatee. 

The  testatrix  died  on  the  22d  of  April,  1864,  and  George 
Bowden  Sander  proved  her  will  as  her  sole  executor.  He 
possessed  himself  of  her  estate,  which,  after  discharging  all 
claims,  was  more  than  sufficient  to  pay  the  £6,000  legacy ; 
and  it  appeared  that  he  had  in  the  first  instance  appropriated 
£3,000  to  answer  one  half  ol  the  legacy,  and  had  retained 
the  other  half  in  a  business  be  then  carried  on,  in  accordance 
with  the  -provisions  of  the  will ;  and  he  continued  to  pay  to 
the  benenciaries  interest  on  the  £6,000  till  his  death  on  the 
12th  of  January,  1870. 

It  was  then  discovered  that  he  had  misapplied  the  \frhole 
£6,000.  By  his  will  he  had  appointed  a  sole  executor,  who 
renounced  probate,  and.  administration  with  the  will  annexed 
was  granted  to  Mrs.  Heathfield. 

It  appeared  by  the  Chief  Clerk's  certificate,  dated  the  20th 
of  March,  1874,  that  G.  B.  Sander' s  estate  had  been  realized 
and  the  *proceeds  paid  into  court,  q^nd  that  his  cred-  [23 
itors,  including  the  persons  beneficially  interested  in  the 
legacy,  had  received  a  dividend  of  Qs.  8d.  on  the  amount  of 
their  debts,  and  that  there  was  in  court  a  further  sum  avail- 
able for  distribution,  which,  however,  was  insufficient  for 
payment  of  all  the  creditors  in  full. 

The  suit  was  heard  on  further  consideration  on  the  8th  of 
June,  1874,  and  an  order  made.  On  proceedine  to  draw  it 
up  a  question  was  raised  as  to  the  extent  of  Mrs.  Heathfield' s 
right  of  retainer  as  administratrix.  By  the  order  on  further 
consideration  her  right  of  retainer  wa9  admitted  as  regarded 
BO  much  of  the  fund  in  court  as  represented  her  life  interest 
in  the  moiety  of  the  £6,000 ;  but  the  plain  tiflEs  sought  to  ex- 
tend this  right  to  the  entire  iund,  on  the  ground  that,  as 
administratrix,  the  trust  estate  formerly  vested  in  G.  B. 
Sander  had  devolved  upon  her,  and  she  was  bound  to  exer- 
cise the  right  on  behalf  of  the  beneficiaries. 

The  suit  was  accordingly  set  down  again  for  the  purpose 
of  arguing  this  point. 

Mr.  Bristowe^  Q.C.,  and  Mr.  J.  T.  Humphrey^  for  the 
plaintiflEs  :  "The  right  of  retainer  by  an  executor  or  admin- 
istrator to  satisfy  his  own  debt  depends  upon  the  principle 
that  a  man  cannot  sue  himself.  Though  this  is  a  purely 
legal  doctrine,  it  is  followed  in  this  court ;  and  wher«  the 
right  arises  in  respect  of  a  debt  as  to  which  the  legal  per- 
sonal representative  is  in  a  fiduciary  position,  he  is  bound  to 
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exercise  it,  if  required  to  do  so  by  the  beneficiaries :  Fox  v. 
QarreU  n. 

Mr.  Gtasse^  Q.C.,  and  Mr.  Procter ^  for  Mrs.  Heathfield: 
The  principle  that  a  person  uniting  the  two  characters  of 
administrator  and  trustee  may  retain  a  sum  of  money  com- 
ing into  his  hands  as  administrator  against  a  debt  due  to 
him  as  trustee,  and  give  the  fact  of  the  retainer  in  evidence 
under  a  plea  of  plene  administramiy  was  laid  down  by  Lord 
Denman,  in  his  judgment  in  Farley  v.  Briant  Q,  in  com- 
menting on  the  case  of  PVwnter  v.  Marchant  (').  In  Oroft  v. 
Pyke  (*)  the  principle  seems  to  have  *been  treated  as  [24 
settled  law.  The  same  rule  will  be  followed  in  equity :  Fer- 
guson V.  Oibson  (*). 

The  principle  is,  that  where  the  hand  to  receive  and  the 
hand  to  pay  is  the  same  the  right  of  retainer  exists. 

Mr.  Oottoriy  Q.C.,  and  Mr.  OracJcnall^  for  the  general 
creditors  of  Q-eorge  Bowden  Sander :  The  point  which  arises 
in  this  case  has  never  yet  been  decided.  The  right  of  retainer 
is  not  favored  in  equity:  Williams  on  Executors  (") ;  and 
this  court  will  not  extend  it  to  cases  to  which  it  has  not  pre- 
viously been  applied.  Plumer  v.  Marchant  {*)  and  Fox  v. 
Oarrett  (*)  were  both  cases  where  a  person,  being  already  a 
trustee,  afterwards  acquired  the  position  which  gave  him  the 
right  of  retainer,  but  no  case  has  gone  the  length  of  deciding 
that  where  a  trusteeship  devolves  upon  any  one  by  reason 
of  his  becoming  clothed  with  the  authority  of  executor  or 
administrator,  or  as  one  of  the  incidents  of  his  office,  he  may 
make  use  of  that  accident  for  the  purpose  of  giving  a  .bene- 
fit to  the  trust  estate  to  the  injury  of  the  general  creditors. 
The  right  of  retainer  is  a  purely  le^al  one,  and  though  this 
court  will  not  take  it  away  where  it  already  exists,  it  will 
not  extend  it.  It  is  a  right  analogous  to  that  of  preferring 
one  creditor  to  another. 

Mr.  BristowCy  in  reply :  The  riffht  of  retainer,  like  that 
of  preference,  is  a  privilege  accoraed  executors  at  law  and 
recognized  in  this  court.  Ferguson  v.  Oibson  shows  that 
this  right  extends  to  trust  estates  as  well  as  to  debts  in  which 
the  executor  is  beneficially  interested,  and  the  principle 
cannot  be  affected  by  the  origin  of  the  trust. 

Sir  R.  Malins,  V.C:  The  facts  out  of  which  this  ques- 
tion arises  are  these :  Sarah  Sander  gave  a  sum  of  £6,000  to 
George  Bowden  Sander,  upon  trust  to  invest  and  to  pay  the 
income  of  one-half  to  Mrs.  Heathfield  for  life,  and  to  distrib- 

(»)  28  Beav.,  16.  (*)  3  P.  Wras.,  180,  188. 

(«)  8  A.  A  E.,  858.  H  Law  Rep.,  14  Eq.,  879. 

(»)  3  Burr.,  1380  (cited  8  A.  A  E.,  868).        (»)  7th  ed.,  vol.  ii.,  p.  1041. 
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ute  the  corpus  on  her  death,  and  *to  pay  the  other  [25 
moiety  to  a  sister  of  Mrs.  Heathfield  for  life,  and  to  distrib- 
ute the  corpus  on  her  death ;  and  directed  that,  tinder  cer- 
tain circumstances,  George  Bowden  Sander  might  retain 
one-half  the  fund  in  any  Dusiness  he  might  be  carrvinff  on. 
He  was,  therefore,  a  trustee  of  the  whole  fund  for  the  bene- 
ficiaries, and,  subject  to  the  power  to  employ  a  portion  of 
the  fund  in  his  business,  it  was  his  duty  to  invest  tne  whole. 
He,  however,  misapplied  the  fund,  and  died  insolvent. 
Then  his  sister,  Mrs.  heathfield,  became  his  administratrix, 
and  as  he  had  been  the  sole  trustee  of  the  fund,  the  trust 
which  would  have  devolved  upon  his  executor  if  he  had 
proved  the  will  became  vested  in  his  administratrix. 

Now,  if  he  had  died  leaving  a  solvent  estate,  Mrs.  Heath- 
field would  have  paid  every  creditor  and  retained  £6,000  to 
answer  the  legacy.  Hers  was  the  hand  to  receive  the  money, 
and  notwithstanding  the  argument  of  Mr.  Cotton  and  Mr. 
Cracknall,  I  think  she  was  also  the  person  to  pay  the  money. 
I  think  that  their  argument  mixes  up  le^al  and  equitable 
considerations.  The  doctrine  of  retainer  is  a  purely  legal 
one,  but  it  is  followed  in  this  court,  though  its  existence  is 
always  regretted  because  it  produces  inequality.     It  is  ex- 

Elained  by  saying  that  because  the  executor  cannot  sue 
imself  he  has  the  right  of  retainer. 

This  doctrine  cannot  be  better  expressed  than  in  the  way 
it  seems  to  have  been  put  in  argument  in  Fox  v.  Qarrett  0, 
that  the  right  of  retainer  was  a  legal  right,  which  the  admin- 
istrator was  bound  to  exercise  for  the  benefit  of  the  parties 
beneficially  interested  in  the  estate  to  which  that  legal  right 
was  attached.  Now,  I  have  put  the  case  of  a  solvent  estate, 
and  have  shown  that  in  that  case  it  would  have  been  the 
right  of  the  beneficiaries  to  have  a  fund  retained  to  answer 
the  legacy.  But  that  right  must  equally  exist  in  the  case 
of  an  insolvent  estate.  The  administratrix  might  have  dis- 
tributed the  estate  without  retaining  sufficient  to  answer  the 
legacy ;  but  since  she  has  retained  it,  the  court  will  not, 
against  the  wishes  of  the  persons  beneficially  interested  in 
the  estate,  interfere  with  the  exercise  of  the  legal  right.  It 
turns  out  that  the  whole  of  the  estate  will  be  taken  up  in 
paying  tlie  legacy,  and  the  other  creditors  will  receive 
nothing.  But  that  is  what  happens  in  manjr  other  cases, 
and  in  the  present  case  the  general  *creditors  have  [26 
received  a  considerable  dividend.  And  seeing  that  Mrs. 
Heathfield  was  at  once  the  legal  personal  representative  of 
George  Bowden  Sander  and  trustee  of  the  £6,000  legacy 

(»)  28  Bear.,  16. 
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fund,  and  had  in  the  latter  character  become  in  law  abso- 
lutely entitled  to  the  fund,  the  parties  beneficially  entitled 
to  the  money  have  a  right  in  this  court  to  insist  on  having 
the  right  of  retainer  belonging  to  her  in  the  character  oi 
trustee  exercised  for  their  benefit. 

This  is  really  nothing  but  the  case  of  Plumer  v.  Mar- 
chard  (*),  the  result  of  which,  as  stated  in  Williams  on 
Executors  (*),  is  that  an  executor  or  administrator  may  re- 
tain not  only  for  debts  which  he  claims  beneficially,  but  also 
for  those  to  which  he  is  entitled  as  trustee.  Therefore,  on 
those  grounds,  I  have  no  hesitation  in  saying  that  Mrs.  Heath- 
field  has  a  right  of  retainer  for  what  is  due,  not  only  to  her- 
self personally,  but  to  all  the  persons  beneficially  interested 
in  the  legacy.  She  represented  all  the  other  beneficiaries, 
and  her  duty  towards  them  was  to  repay  the  legacy  out  of 
the  estate  of  George  Bowden  Sander,  and  she  may  exercise 
the  right  of  retainer  for  the  purpose. 

Solicitors:   Mr.  H.  Cowlard;  Mr.  Heathfield:  Mr.  Henry 
White.  ^ 

(»)  3  Burr.,  1880  (cited  3  A.  A  E.,  868).        {»)  7th  ed..  vol.  ii.,  p.  1041. 

In  the  absence  of  statutory  provisions  (N.  Y.),   730,  §  C9,  2  Edm.  St.,  680; 

upon  the  death  of  a  trustee  of  a  per-  MUbank  v.  Cram,  25  How.  Prac  Rep.' 

sonal  estate  the  trust  passes  to  and  is  193 ;    Matter  of   Van  Sckoonhoeen,  5 

vested  in  the  personal  representative  Paige,  559  ;  Clark  v.  Creffo,  47  Barb., 

of  the  trustee :  BePeyster  v.  Ferrers,  599  ;  Livingstones  Petition,  34  X.  Y.[ 

11   Paige,  13;    Bunn  v.    Vaughan,  1  555,  2  Abb.  Prac.  Rep.,  N.  8.,  1 ;  Beak 

Abbott's  Court  of  Appeals  Dec.,  253;  y.  Gozzens,  7  Robertson,  178;    LeggeU 

JShnerson  v.  Bleakley,  2  Abbott's  Court  v.  Hunter,  19  N.  Y.,  445  ;   Matter  of 

of  Appeals  Dec.,  22,  27-8  ;  Brawn  v.  Tempest,  L.  R.,  1  Chy.  App.,  485  ;  Vose 

Harris,  25  Barb.,  134.  v.  Galpen,  18  Abb.  Prac.  Rep.,  96. 

And  so  a  trust  in  realty  passes  to  Where  a  deceased  co-trustee,  as  as- 
the  eldest  male  heir  :  Boe  dem.  MuUen  sign^e  for  the  benefit  of  creditors,  had 
V.  Lank,  4  Houston  (Del.),  648  ;  Wood  received  funds  belonging  to  the  trust 
V.  Mather,  38  Barb. ,  473.  estate,  it  was  held  that  an  action  to  re- 
in New  York,  by  statute,  upon  the  cover  the  same  should  be  by  the  cestui 
death  of  the  surviving  trustee  of  real  que  trust  and  not  by  the  surviving  trus- 
estate  the  trust  devolves  upon  the  Su-  tee  :  Bennett  v.  Hate/i,  17  Abb.  Prac. 
preme  Court  as  the  successor  of  the  Rep.,  461. 

Court 'Of  Chancery  (2  R.  S.,  730,  §  68,        It  seems  to  us  that  this  case  may  be 

2  Edm.  St.,  680) :  Clark  v.  Crego,  51  N.  doubted  :  see  Vose  v.  Oalpen,  18  Abb 

Y.,  646  ;  areen  v.  Gibson,  9  BarK.  638;  Prac.  Rep..  96. 

Clark  \.  (77*^^0,  47  Barb.,  599  ;  Milbank  Wliere  the  deed  of  trust  provided 
V.  Cram,  25  How. ,  193  ;  but  the  statute  that  on  the  death  of  one  of  three  trua- 
does  not  apply  to  trusts  of  personalty,  tees  the  survivors  might  ap|K)int  a  co- 
Bee  c&ses  first  above  cited  ;  but  see  trustee,  held  that  they  might  do  -so,  or 
Curtis  V.  Smith,  60  Barb.,  9,  wherein  that  the  survivors  had  a  right  to  dis- 
the  case  of  Emerson  y.  Blakeley{2  Abb.  charge  the  duties  of  the  trust  without 
Court  of  Appeals  Dec.,  22,)  is  not  re-  making  such  appointment :  Belmont  v. 
f erred  to,  and  Haufley  v.  Boss,  7  Paige,  O'Brien,  12  N.  Y.,  394  ;  see  Perry  on 
103,  ^  Trusts,  titles  "  New  Trustees,"  "  Ap- 
As  to  the  removal  of  a  trustee  and  pointment  of  New  Trustees,'*  *'  Re- 
the  appointment  o&  a  new  trustee,  see  moval  of  Trustees." 
Curtis  V.  Smith,  60  Barb.,  9  ;  2  R.  S. 
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Payne  v.  Webb. 

[1878    P.     101.] 

WiU-^CotutrudUm—Oifi  to  Children  and  ChandchUdren — Per  CapUa  and  not  per 

Stirpes. 

A  .testator  gave  the  residue  of  his  real  and  personal  estate  unto  his  two  sons  and 
three  daughters  by  name,  and  to  the  children  oorn  of  the  body  of  his  daughter  £., 
deceased,  and  the  children  born  of  the  body  of  his  daughter  L.,  deceased,  to  be 
divided  among  them  in  equal  shares  and  proportions.  One  of  the  deceased  daughters 
had  five  children,  and  the  other  had  two  children : 

Held,  that  the  residue  must  be  divided  In  twelfths  between  the  five  surviving  chil- 
dren of  the  testator  and  the  seven  children,  per  capita^  of  the  two  deceased  daughters. 

This  was  a  suit  for  the  administration  of  the  will  of  John 
MUsom,  dated  the  13th  of  April,  1872,  by  which  the  testator 
gave  *all  his  real  and  personal  estate  to  trustees  to  sell  [27 
and  convert  the  same  into  money,  and  after  payment  there- 
out of  the  just  debts,  funeral  and  testamentary  expenses,  he 
gave  and  bequeathed  unto  each  of  the  children  of  his  daugh- 
ters, Lydia  watts,  Matilda  Overton,  Ellen  Paynej  and  Eliza 
Hulbert,  who  should  attain  the  age  of  twenty-one,  the  sum 
£100.  He  gave  unto  his  sons,  Thomas  Milsom  and  John 
Milsom,  the  sum  of  £300  each ;  and  he  gave,  devised,  and 
bequeathed  all  the  rest,  residue,  and  remainder  of  his  said 
real  and  personal  estate  and  effects  in  these  words:  " Unto 
my  said  sons  and  daughters,  the  said  Thomas  Milsom,  John 
Milsom,  Lydia  Watts,  Matilda  Overton,  JJUen  Payne,  and 
to  the  children  born  of  the  body  of  Eliza  Hulbert,  deceased, 
and  the  children  born  of  the  body  of  Lucy  Hampton,  de- 
ceased, to  be  divided  amongst  them  in  equal  shares  and 
proportions."  And  the  testator  directed  his  trustees  and 
executors  to  invest  the  amount  of  the  shares  and  proportions 
belonging  to  the  said  children  of  Eliza  Hulbert  and  of  the 
said  Lucv  Hampton  in  the  public  funds,  and  to  be  paid  to 
each  of  them  when  they  should  attain  the  age  of  twenty-one 
years ;  and  he  directed  that  the  shares  belonging  to  the  said 
Matilda  Overton  and  to  the  said  Ellen  Payne  should  be  paid 
to  them  for  their  sole  use  and  benefit  absolutely. 

The  testator  died  in  May,  1872,  leaving  his  two  sons, 
Thomas  and  John  Milsom,  and  his  three  daughters,  Lydia 
Watts,  Matilda  Overton,  and  Ellen  Payne,  him  surviving. 
There  were  issue  of  Eliza  Hulbert  (deceased),  five  children, 
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of  whom  the  eldest  only  had  attained  twenty-one ;  and  of 
Lucy  Hampton  (deceased),  two  children,  both  infants. 

Tne  question  now  raised  was  whether  the  residuary  estate 
of  the  testator  was  to  be  divided  in  sevenths  between  the  five 
'  children  who  survived  him  and  the  children  of  the  two  who 
were  dead,  such  children  taking,  per  stirpes^  the  share  which 
their  parents,  if  living,  would  have  taken ;  or  whether  the 
said  residuary  estate  was  to  be  divided  into  twelfths  between 
the  five  children  who  survived  and  the  seven  children,  per 
capita^  of  two  who  had  died. 

Mr.  Glasse^  Q.C.,  and  Mr.  CooJcson^  for  the  five  children 
of  the  testator  who  were  alive  at  his  decease :  There  can  be 
28]  no  doubt  in  this  case  what  the  intention  of  the  *testator 
was.  In  such  a  case  as  this  it  has  been  held  that  the  court 
will  lay  hold  of  the  faintest  indication  of  the  testator's  inten- 
tion in  order  to  carry  out  the  manifest  object  he  had  in  view, 
which  must  have  been  to  give  to  the  children  of  his  deceased 
children  that  share  to  which  their  parents  would  have  been 
entitled.  This  principle  is  stated  in  Jarman  on  Wills  ('). 
We  find  here  -that  there  is,  in  the  first  place,  a  gift  of  the 
residue  unto  his  two  sons  and  three  daughters,  followed  by 
the  words  "and  to"  the  children  born  of  the  body  of  Eliza 
Hulbert,  deceased,  and  the  children  born  of  the  body  of 
Lucy  Hampton.  This  latter  portion  of  the  gift  is  separated 
from  the  former  portion  by  the  words  "and  to,"  clearly 
showing  that  he  did  not  mean  to  rank  the  grandchildren 
ec[ually  with  the  five  surviving  children.  It  is,  therefore,  a 
gift  to  the  five  surviving  children  of  one-seventh  each,  and 
to  the  children  of  the  deceased  daughters  of  two-sevenths. 

Blackler  v.  Wade  (*),  Amson  v.  Harris  Q,  and  TynduLe  v. 
Atkinson  (*),  are  distinguishable.  Our  view  of  the  case  is 
supported  by  the  previous  gifts  in  the  will,  where  the  testa- 
tor gave  to  each  of  the  children  of  his  daughters,  Lydia 
Watts,  Matilda  Overton,  Ellen  Payne,  and  Eliza  Hulbert, 
who  should  attain  twenty-one,  the  sum  of  £100.  There  he 
expressed  his  intention  clearly  of  a  separate  bequest  to  each, 
and  if  he  had  intended  to  give  a  separate  share  to  each  of 
the  children  of  his  deceased  daughters,  he  would,  no  doubt, 
have  used  a  similar  expression  to  that  which  he  used  in  the 
former  part  of  his  will.  By  the  omission  of  those  words  he 
must  have  intended  the  children  of  his  deceased  daughters 
to  take  collective  shares  per  stirpes, 

Mr.  Bristowey  Q.C.,  and  Mr.  Royle^  for  the  children  of  the 
deceased  daughters,  were  not  called  upon. 

0)  VoL  ii.,  p.  181.  (3)  19  Beav.,  210. 

O  2  P.  Wms.,  384.  (^)  23  Ibid.,  74. 
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Mr.  /.  Pearson^  Q.C.,  and  Mr.  Millar ^  for  the  executors. 

Sir  R.  Malins,  V.C:  If  I  were  at  liberty  to  conjecture 
what  the  testator  intended  to  do,  I  should  nave  no  doubt 
that  he  meant  to  divide,  his  residuary  *property  into  [29 
seven  shares,  giving  one  share  to  each  of  his  surviving  chil- 
dren, and  one  share  per  stirpes  to  the  children  of  his  de- 
ceased daughters;  and  if  I  had  had  to  prepare  his  will  I 
should  have  simply  added  the  usual  words  showing  that  such 
children  were  to  take  the  share  to  which  their  parents  would,- 
if  living,  have  been  entitled  ;  but  in. order  to  construe  a  will 
I  must  find  words  to  effect  that  intention,  and  I  can  see  no 
words  here  to  throw  the  children  into  one  class.  It  is  a  gift 
*'to  my  sons  and  daughters"— naming  the  five  surviving  chil- 
dren— "and  to  the  children  born  of  the  body  of  Eliza  Hul- 
bert,  deceased,  and  to  the  children  born  of  tire  body  of  Lucy 
Hampton,  deceased,  to  be  divided  amongst  them  in  equal 
shares  and  proportions."  I  have  not  been  furnished  with 
anv  authority  deciding  contrary  to  the  strict  words  of  the 
will.  It  has  been  argued  that  a  faint  indication  of  intention 
will  be  sufficient  to  direct  a  division  per  stirpes^  and  the 
word  '*to"  is  referred  to  by  way  of  affording  such  indica- 
tion, and  the  case  of  Blackler  v.  Webh  was  ci^  in  support 
of  the  contention.  There  the  testator  gave  the  residue  to  his 
son  A.,  and  to  B.'s  children,  and  to  his  daughter  C.  and  D.'s 
children,  and  to  his  daughter  E.;  and  this  was  held  to  be.  a 
gift  to  the  children  of  B.  and  the  children  of  D.  per  capita^ 
as  if  all  had  been  named.  It  is  stated  that  Lord  Chancellor 
King  was  inclined  at  first  to  put  a  construction  on  the  will 
which  would  give  the  property  to  the  children  per  stirpes; 
so  am  I  inclined  to  do  that,  but  I  am  sorry  I  cannot  carry- 
out  what  I  believe  to  have  been  the  intention  of  the  testator ; 
but  liord  King  at  length  decided  that  the  division  must  be 
per  capita^  and  I  also  am  bound  to  construe  the  words  ac- 
cording to  their  literal  meaning. 

No  case  has  been  cited  in  which  the  construction  now  con- 
tended for  has  ever  been  put  upon  such  words,  and  I  should 
be  going  beyond  any  of  tne  authorities  if  I  acceded  to  the 
•  contention  urged  on  behalf  of  the  five  surviving  children.  I 
regret,  therefore,  that  I  am  bound  to  come  to  tlie  conclusion 
that  the  five  children  and  the  seven  grandchildren  take,  per 
capita^  one  twelfth  share  each. 

Solicitor  for  the  plaintiff :  Mr.  /.  L,  MatJtews. 
Solicitors  for  the  defendants:   Messrs.    Wood^   Street  & 
Hayter. 

11  Eng.  Rep.  82 


650  EQUITY  CASES.  [L.  R. 

1874  Mytton  v.  Mytton.  Y.C.M. 
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V.C.M.,  Nov.  8,  M74. 

30]  *Mytton  v.  Mytton. 

[1874    M.     162.] 

Wm — Conatruction — Legacy  ^  Specific  or  DemongtraUve. 

A  testatrix  haying  £3,000  East  India  Debenture  Bonds  gaye  a  leg^y  by  tbe  fol- 
lowing description  :  "  The  sum  of  £8,000  invested  in  Indian  security" : 
Hedj  not  a  specific  legacy,  and  not  liable  to  ademption. 

Demurrer.    This  bill  stated  the  following  facts : 

Charlotte  Henrietta  Avarina  Mytton,  spinster,  by  her  will, 
dated  the  6th  of  May,  1870,  provided  as  lollows : 

''I  give  and  bequeath  to  mv  friend,  the  Honorable  Robert 
Charles  Herbert,  of  Ocleton,  his  executors  and  administra- 
tors, all  mv  money  which  shall  be  out  at  interest,  invested 
in  the  funds,  or  otherwise  secured  at  my  decease,  upon  trust, 
in  the  first  place,  to  pay  thereout  all  iny  just  debts,  and  fu- 
neral expenses,  and  testamentary  expenses,  and,  in  the  next 
place,  to  pay  to  my  nephew,  Henry  Whitehead  Mytton,  the 
sum  of  three  thousand  pounds  invested  in  Indian  securitv, 
my  said  nephew,  Henr^  Whitehead  Mytton,  to  enjov  the 
interest  of  tne  same  during  his  lifetime,  and  at  his  death  two 
thousand  pounds  to  go  to  his  eldest  son,  Henry  Robert  Her- 
bert Mytton,  and  one  thousand  pounds  to  his  daughter, 
Frances  Harriott  Mytton,  or,  in  case  of  their  death  before 
the  age  of  twenty-one,  the  said  sum  of  two  or  three  thousand 
pounds  to  be  equally  divided  between  the  surviving  chil- 
dren." 

The  testatrix  died  on  the  13th  of  February,  1874.  At  the 
date  of  her  will  she  was  possessed  of  5  per  Cent.  Debenture 
Bonds  of  the  East  India  Loan  to  the  nominal  value  of  £3,000, 
which  she  had  acquired  in  the  year  1866  in  exchange  for 
£3,000  East  India  Loan  Scrip,  she  having  purchased  such 
scrip  on  the  10th  of  May,  1859,  for  £2,237  6s.  2d,  The  de- 
benture bonds  were  paid  off  or  redeemed  by  the  Government 
of  India  on  the  6th  of  September,  1873,  and  the  testatrix  in- 
vested the  proceeds  in  other  ways,  and  at  her  death  she  had. 
no  moneys  invested  on  Indian  securities  of  any  description. 
31]  *The  plaintiffs  were  the  persons  beneficially  interested 
in  the  legacy,  and  the  defendant  was  the  acting  executor, 
and  the  bill,  after  stating  the  above  facts,  prayed  for  a  dec- 
laration that  the  legacy  was  not  adeemed,  but  was  payable 
out  of  the  money  which  the  testatrix  had  out  at  interest, 
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invested  in  the  funds,  or  otherwise  secured  at  her  death,  and 
that  the  plaintiffs  were  entitled  to  have  the  same  set  apart 
and  secured  for  their  benefit.  In  order  to  raise  the  question 
in  the  most  expeditious  way  the  executor  demurred. 

Mr.  Davey^  for  the  demurrer :  The  question  is  whether 
this  is  a  specific  or  general  legacy.  If  the  former  it  has  been 
adeemed.  The  words  "invested  in  Indian  security"  are 
part  of  the  description  of  the  subject  of  the  gift,  and  the 
words  are  sufficient  to  designate  a  particular  fund  which  the 
testatrix  then  had  and  wished  to  give.  Where  the  words  of 
a  gift  do  not  point  to  a  particular  fund  belonging  to  the  tes- 
tator at  the  date  of  the  will  the  legacy  is  general :  Robinson 
V.  Addison  (*) ;  but  where  there  is  a  distinct  reference  to 
such  a  fund  it  is  specific.  •  This  was  the  basis  of  the  decision 
in  Millard  v.  Bailey  ('),  and  the  point  was  expressly  de- 
cided in  Oillaume  v.  Aaderley  ("),  where  the  words  were  very 
similar  to  those  in  the  present  case.    * 

Mr.  Olasse,  Q.C.,  and  Mr.  Henskaw,  for  the  plaintiffs: 
The  entire  will  must  be  taken  together  in  order  to  arrive  at 
the  intention  of  the  testatrix.  There  is,  first  of  all,  a  spe- 
cific gift  to  the  executors,  and  the  whole  of  the  fund  so 
given  is,  in  the  first  instance,  charged  with  debts.  Then 
follows  the  gift  in  question.  But  the  words  by  which  it  is 
described  do  not  amount  to  a  specific  reference  to  the  stock 
actuallv  in  the  possession  of  the  testatrix  when  she  made 
her  will,  and  are,  therefore,  not  strong  enough  to  lead  neces- 
sarily to  the  conclusion  that  the  gift  is  specific :  Hohinson 
V.  Addison.  Unless  it  is  necessary  to  conclude  from  the 
words  of  the  will  that  the  testatrix  alluded  to  a  particular 
fund,  the  court  cannot  hold  the  gift  to  be  specific :  QillauTne  v. 
*Adderley  (").  The  true  criterion  as  to  wn ether  a  legacy  [32 
is  specific,  is  whether  it  is  liable  to  ademption  :  ParroU  v. 
Worsfold  (*) ;  Williams  on  Executors  (*) ;  and  that  test  fails 
in  the  present  case,  because  the  testatrix  speaks  of  stocks 
belonging  to  her  at  her  death,  and  which,  therefore,  could 
not  have  been  adeemed :  In  re  Gibson  (').  Even  the  use  of 
the  word  "  my"  is  not  necessarily  sufficient  to  make  a  legacy 
specific:  Parrottv.  Worsfold. 

Mr.  Davey^  in  reply :  There  was  in  Oillaume  v.  Adderley 
a  gift,  which  was  lield  to  be  specific,  expressed  in  terms 
almost  identical  with  those  in  the  present  case. 

Sir  R.  Malins,  V.C:  The  construction  of  this  will  is 
by  no  means  free  from  difficulty.     But  I  certainly  see  very 

(')  2  Beav.,  615s  (*)  1  Jac.  <b  W.,  694. 

(«)  Law  Rep.,  1  Eq ,  378.  («)  7th  ed.,  p.  1164. 

(3)  15  Ves.,  384.  («)  Law  Rep.,  2  Eq.,  669. 
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plainly  that,  if  this  gift  were  held  to  be  specific,  the  intentioa 
of  the  testatrix,  which  was  that  the  nephew,  at  all  events, 
should  have  the  legacy,  would  be  entirely  disappointed. 
It  is,  however,  clear  that  if  the  will  is  expressed  in  such 
form  as  leads  me  to  hold  that  the  gift  is  specific,  I  must  so 
determine.  But  the  authorities  wnich  were  cited,  and  others 
which  might  have  been  referred  to,  show  that  in  order  to 
determine  this  question  the  court  will  look  to  the  whole  of 
the  will  for  the  the  purpose  of  ascertaining  the  intention  of 
the  testatrix  in  making  this  provision. 

What  was  the  intention  of  this  testatrix?  She  begins 
with  a  specific  legacy  of  certain  parts  of  her  estate  to  her 
trustees.  It  is  certainly  specific  to  some  extent,  though  not 
so  much  so  as  Mr.  GHasse  and  Mr.  Renshaw  contended.  I 
think  it  would  have  passed  any  balances  at  her  bankers. 
She  then  charges  her  debts  upon  this  fund,  then  rtiakes  the 
gift  in  question.  [His  honor  then  read  the  clause  set  out 
above,  and  continued :] 

Now,  did  she  intend  merely  to  give  shares  in  Indian  funds  ? 
If  she  had  used  the  word  * '  m  v  the  gift  must  have  been 
held  specific,  and  have  failed,  because  she  had  no  property 
answering  that  description  at  the  time  of  her  death.  If  she 
33)  intended  to  give  a  *legacy  at  all  events,  the  words  de- 
scriptive of  the  fund  make  it  simply  a  demonstrative  legacy. 

In  this  case  I  am  so  clearly  satisfied  that  it  was  the  intention 
of  the  testatrix  to  give  £3,000,  irrespective  of  the  kind  of 
investment  she  might  have  at  her  death,  that  I  would  look 
carefully  at  everytning  in  the  will  tending  to  show  that  it 
was  not  specific.  If  she  had  said,  ''I  give  £3,000  which 
is  now  invested  in  Indian  securities,"  the  gift  would  be 
simply  demonstrative.  Now,  looking  at  the  whole  will,  I 
am  so  clearly  of  opinion  that  it  was  her  meaning  to  give  the 
£3,000  which  was  then  invested  in  Indian  securities,  that  I 
think  it  ought  not  to  fail,  because  at  her  death  there  was  no 
fund  invested  in  Indian  securities,  and  I  am  perfectly  satis-- 
fied  that  this  decision  will  be  in  accordance  with  her  real 
intention. 

The  demurrer  will,  therefore,  be  overruled. 

Solicitors :  Messrs.  Renshaw  &  Bolph  ;  Messrs.  Paterson^ 
Snow  &  BuTTiey. 

As   to  when    legacies   are  sx>ecific,  on  Wills ;  PierreporU  v.  ^Edioards,  25 

when  demonstrative  and  when  general,  N.    Y.,    128;    GHddings  y.  Seward^  16 

see  Red  field  on  Wills,  titles  *'  Specific  N.  Y.,  865  ;  mwton  v.  Stanley/,  28  N.  Y., 

Legacies,"  "Demonstrative  Legacies,"  61;  McCoy  v.    VtUtee,  30  How.,  265 

"General  Legacies";  Roper  on  Lega-  DoiighUyY.  StilweU,!  Bradford, 302-6 

cies,   Williams  on  Ezecntora,  Jarman  Walton  v.  Walton,  7  Johns.  Chy.,  263 
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JSnders  v.  3ndera,  2  Barb.,  d66 ;  Conron  4  Brown's  Chy.,  845,  and  Mr.  Perkins's 

V.  Conrony  7  House  of  Lords  Cases,  168 ;  notes  ;    Ashbumer    v.    MacOuire,    2 

-4»7i<<wv.J«At{W,  Talbot's  Rep.,  (8ded.)  Brown's  Chy.,  108,  and  Mr.  Perkins's 

162,  and  notes  ;  Partridge  v.  Partridge^  notes  ;  Ghaworth  v.  Beech,  4  Ves,,  665, 

Id.  226,  and  notes ;  EUU  v.  WcUker,  Am-  and  Mr.  Sumner's  notes ;  Coleman  v. 

bier,  (Blunt's  ed,)310,  and  notes ;  Purse  Coleman,  2  Ves.  Jr.,  639,  and  Mr.  Sam- 

V.  Snablin,  West's  Cby.,  470,  and  notes,  ner's  notes  ;  Attorney  General  v.  Par- 

8.  C.  without  so  elaborate  notes,  1  At-  kyn,  2  Ambler,  566,  and  Mr.  Blunt's 

kyns,  414 ;  Samlle  v.  Blaeket,  1  Peere  note ;  Olher  y.  Olher,  L.  R.,  11  £q. 

WDliams,  777  ;  Simmom  v.  Vallanee,  Rep.,  606. 
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V.C.M.,  Nov  6,  7,  1874. 

Republic  of  Costa  Rica  v.  Erlanger. 

[1874    C.     118.] 
ProdticHon  of  Docum^nJta — Foreign  Oovemment  Loan — Mortgage — Scrip  arid  Bonds. 

A  foreign  goyemment  employed  K.  <fe  F.,  as  agents  in  London,  to  bring  out  a  loan 
on  the  English  market,  and  to  issue  scrip  certificates  to  the  subscribers,  and  to  ex- 
exchange  such  scrip  for  bonds  upon  the  amount  subscribed  being  fully  paid.  The 
government  employed  E.  <ft  Co.  as  their  agents  and  bankers,  with  power  to  re- 
ceive from  K.  &  F.  the  soms  subscribed.  Subsequently  bonds  in  the  hands  of  K. 
dc  F.  were  pledged  by  the  President  of  the  government  to  E.  <fe  Co.,  but  the  va- 
lidity of  this  security  was  disputed  by  the  government.  The  government  filed  a  bill 
against  K.  A  F.,  E.  i  Co.  and  others,  for  accounts  of  the  deali^s  connected  with  the 
issue  of  the  loan. 

Upon  motion  that  a  member  of  the  firm  of  K.  &  F.,upon  cross-examination  in  the 
cause,  should  produce  certain  documents  to  the  production  of  which  E.  A  Co.  objected: 

Held,  that  the  scrip  certificates  and  the  scrip  book  in  which  the  certificates  were 
entered  must  be  produced,  but  not  the  bonds  themselves,  since  *the  foreign  gov-  [84 
emment  might,  by  knowing  the  numbers  of  the  bonds,  use  their  information  to  the 
prejudice  of  E.  A  Co.,  their  mortgagees,  and  the  knowledge  of  the  numbers  of  the 
Donds  was  not  shown  to  be  relevant  to  the  suit. 

This  was  a  motion  on  behalf  of  the  plaintiffs  in  the  snit 
that  the  defendant  William  Knowles,  a  member  of  the  firm 
of  Knowles  &  Poster,  might  be  ordered  to  produce  before  the 
8j)ecial  examiner  appointed  to  take  the  examination  of  the 
witness,  all  the  provisional  scrip  certificates  of  the  Costa 
Kica  Loan  of  1872,  a  book  called  "The  Costa  Rica  Scrip 
Book,"  and  also  certain  bonds  of  the  Republic  of  Costa  Rica 
to  the  nominal  value  of  £442,200  and  £173,500,  and  that  the 
plaintiffs  might  be  at  liberty  to  inspect  such  particulars 
when  produced. 

The  bill  was  filed  by  the  Republic  of  Costa  Rica  against 
Messrs.  Erlanger  &  Co.,  financial  agents,  Messrs.  Cohen  & 
Sons,  stock-jobbers,  and  Messrs.  Knowles  &  Poster,  mer- 
chants. ^ 

It  is  stated  that  in  the  year  1872  the  plaintiffs  were  de- 
sirous of  raising  in  this  country  a  public  loan  upon  the  issue 
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of  bonds  of  the  nominal  amount  of  £2,400,000,  and  applied 
to  Erlanger  &  Co.  to  act  as  agents  for  the  Republic  in  bring- 
ing out  the  loan:  that  Erlanger  &  Co.  recommended  the 
fovemment  to  employ  the  defendants  Knowles  &  Foster  to 
ring  out  the  loan ;  that  a  contract  was  entered  into  between 
the  plaintiffs  and  Erlanger  &  Co.  under  which  Erlanger  & 
Co.  were  to  have  power  to  purchase  on  the  Stock  Exchange 
on  account  of  the  Republic  such  an  amount  of  the  loan  of 
1872  as  they  should  tnink  necessary  to  assure  the  good  re- 
sult of  the  operations:  that  Erlanger  &  Co.  were  also  to 
receive  from  Knowles  &  Foster  the  amounts  proceeding 
from  the  subscriptions. 

The  bill  also  stated  a  contract  by  the  government  with 
Knowles  &  Poster  for  the  issue  of  the  loan  by  the  latter 
Arm,  the  proceeds  less  commission  and  authorized  deductions 
to  be  paid  to  Erlanger  &  Co.,  who  were  to  give  discharges  on 
behalf  of  the  government.  ' 

The  bill  also  stated  that  the  whole  of  the  loan  of  £2,400,000 
was  subscribed  for  by  the  public,  with  the  exception  of 
£173,600,  and  the  moneys  actually  paid  at  the  issue  price  of 
82  percent,  amounted  to  £1,825,730:  that  scrip  certificates 
were  issued  by  Knowles  &  Poster  to  the  subscribers,  and 
these,  upon  the  money  being  fully  paid,  were  exchanged  for 
35]  bonds :  that  bonds  to  a  *larffe  amount,  partly  unissued 
and  partly  deposited  after  issue  by  Erlanger  &  Co.,  were  in 
the  hands  of  Knowles  &  Foster. 

The  bill  also  stated  that  General  Guardia,  the  President 
of  the  Republic  of  Costa  Rica,  arrived  in  England,  and  Er- 
langer &  Co.,  having  entered  into  correspondence  with  him, 
induced  him,  as  the  bill  alleged,  to  enter  into  a  contract  un- 
known to  the  government  of  the  Republic,  to  the  effect  that 
Erlanger  &  Co.  should 'advance  certain  sums  of  money  to 
the  Republic  on  the  security  of  all  the  bonds  of  the  loan  of 
1872  which  then  remained  at  the  disposal  of  the  govern- 
ment, and  which  were  thereby  alleged  to  be  specially  hypo- 
thecated for  the  repayment  or  such  advances,  amounting  in 
the  whole  to  £917,300  and  £173,500,  and  if  the  government 
failed  to  pay  the  amount  due  Erlanger  &  Co.  were  to  have 
the  absolute  right  to  sell  so  many  of  the  said  bonds  at  the 
market  price  oi  the  day  of  sale  as  would  be  sufficient  to  re- 

¥ay  them  the  amount  then  due  in  respect  of  their  advances, 
he  bill  impeached  the  validity  of  this  transaction.  It  ap- 
peared that  Cohen  &  Sons  also  claimed  an  interest  as  mort- 
gagees, which  was  4isputed  by  the  government.  The  bill 
charged  improper  dealings  by  Erlanger  &  Co.  in  the  pur- 
chase of  bonds  and  in  the  employment  of  the  moneys  of  the 
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Republic,  and  also  charged  the  other  defendants  with  collu- 
sion, and  prayed  various  accounts  and  inquiries,  and  an  in- 
junction to  restrain  the  defendants  from  dealing  with  or 
disposing  of  any  of  the  bonds  or  scrip  certificates  in  their 
possession.  ' 

On  the  cross-examination  of  William  Knowles  upon  a 
motion,  he  had  been  called  upon  to  produce  the  scrip  certi- 
ficates, the  scrip  book  and  the  bonds,  and  by  his  counsel 
had  offered  to  produce  them  if  the  other  defendants  would 
consent.  The  defendants  Erlanger  &  Co.  and  Cohen  j&  Sons 
objected,  and  the  matter  was  referred  to  the  court. 

Mr.  GlassCy  Q.C.,  Mr.  Hlggins,  Q.C.,  and  Mr.  Locock  Webb, 
appeared  in  support  of  the  motion. 

The  Vice-Chancellor  desired  that  the  question  as  to  the 
first  two  descriptions  of  documents  should  be  argued  first ; 
and  having  stopped  Mr.  Glasse  after  he  had  opened  the  case, 
called  upon  Mr.  Cotton  to  argue  these  two  questions. 

*Mr.  Cotton,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Ingle  [36 
Joyce  for  Messrs.  Erlanger  &  Co.  submitted  that  the  plain- 
tiffs had  no  right  to  inspect  the  documents  in  question,  since 
the  numbers  of  the  bonds  could  not  be  material  to  the  issue, 
and  that  a  mortgagee  could  not  be  compelled  to  disclose 
any  part  of  his  security  except  upon  payment  of  his  mort- 
gage debt.  Under  any  circumstances,  this  was  not  the  time 
to  order  these  documents  to  be  produced,  while  a  witness 
was  being  cross-examined. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Ferrer s,  for  Cohen  &  Sons, 
supported  the  same  contention. 

Mr.  J.  Pearson,  Q.C.,  Mr.  Hemming  and  Mr.  Davey,  for 
Knowles  &  Poster,  did  not  oppose  the  production,  but  sup- 
mitted  to  act  as  the  court  should  direct. 

Sir  R.  Malins,  V.C,  after  stating  the  facts  of  the  case, 
continued :  The  question  as  to  the  scrip  certificates  arises  in 
this  way :  By  the  agreement  entered  into  between  the  plain- 
tiffs, tjie  Republic,  and  Erlanger  &  Co.  and  Knowles  &  Pos- 
ter, it  was  provided  that  Knowles  &  Foster,  should  deliver 
to  the  subscribers  to  the  loan  scrip  certificates  upon  pay- 
ment of  their  first  instalments,  and  that  when  all  the  instal- 
ments were  paid  up,  then  the  scrip  certificates  were  to  be 
returned  by  the  subscribers  to  Knowles  &  Foster,  as  the 
agents  of  the  Republic,  who  were  to  exchange  them  for 
bonds.  This  was  accordingly  done,  and  these  scrip  certi- 
ficates, to  the  amount  of  £2,226,000,  were  taken  back,  and 
bonds  to  an  equal  amount  were  issued.  So  the  subscribers 
gave  up  the  scrip  when  the  money  was  paid,  and  received 
their  bonds.     Then  there  was  a  book  kept  by  Knowles  & 
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Poster,  in  which  all  the  scrip  certificates  that  were  issued 
were  entered,  and  that  was  called  the  scrip  book. 
Now,  what  is  the  position  of  Knowles  &  Foster  with  re- 

fard  to  this  scrip  J  Toiey  were  the  agents  of  the  Republic  to 
orrow  this  money,  and  they  were  the  agents  of  the  Repub- 
lic to  issue  the  scrip,  to  receive  the  money,  and  to  receive 
back  the  scrip  when  the  whole  of  the  monejr  was  paid,  giv- 
ing, in  exchange  for  the  scrip,  bonds  of  a  similar  amount. 
37]  Messrs.  Knowles  &  Foster,  as  agents  of  *the  Republic, 
have  no  title  to  these  scrip  certificates,  nor  do  thfey  m  fact 
set  up  any  title  to  them.  Who,  then,  has  a  title  to  them ! 
It  has  been  urged  that  the  mortgagees  of  a  certain  portion 
of  the  bonds  have  a  right  to  prevent  the  agents,  Afessra. 
Knowles  &  Foster,  from  producing  the  scrip  certificates,  and 
that  the  Republic  has  no  right  to  see  them  in  the  hands  of 
their  own  agents.  But  even  if  Erlanger  &  Co.  have  a  right 
to  a  portion  of  the  bonds  or  the  scrip,  what  right  can  they 
have  to  prevent  production  of  that  scrip  which  never  formed 
part  of  their  security  i  They  have  no  claim  upon  the  scrip 
which  has  been  given  up  by  the  holders  of  the  bonds  to 
Knowles  &  Foster.  My  opinion  clearly  is,  that,  on  the  scrip 
being  exchanged  for  bonds,  it  became  the  property  of  the 
Republic,  and  thej^  have  a  right  to  take  possession  of  it  for 
themselves,  and  dispose  of  it  as  they  may  think  fit,  or,  if 
they  please,  they  may  direct  Messrs.  Knowles  &  Foster  to 
deal  with  it  in  any  manner  they  choose.  Nothing  has  oc- 
curred to  prevent  or  alter  that  right,  and  the  claim  set  up  by 
Erlanger  &  Co.  to  these  scrip  certificates  is  utterly  unfounded. 

The  right  to  production  of  the  scrip  book  rests  upon  the 
same  foundation,  and  to  neither  the  scrip  nor  the  scrip  book 
can  Erlanger  &  Co.  or  Cohen  &  Sons  have  any  claim,  nor 
can  they  have  any  right  to  prevent  the  production  of  either 
of  the  documents. 

Then  as  to  the  form  in  which  this  question  is  brought  be- 
fore the  court.  In  the  course  of  the  cross-examination  of 
Mr.  Knowles  by  the  plaintiffs'  counsel  before  the  special  ex- 
aminer, the  production  of  these  documents  was  called  for, 
and  their  non-production  impedes  the  continuance  of  the  ex- 
amination. It  becomes  important  that  the  question  should 
be  determined  whether  the  documents  aife  to  oe  produced  or 
not,  the  object  being  to  give  the  court  that  information  which 
it  ought  to  have  in  order  to  arrive  at  a  proper  decision. 

It  appears  that  Mr.  Knowles  considered  he  ought  to  pro- 
duce the  documents,  but  he  was  prevented  from  doing  so  by 
Erianger  &  Co.  and  Cohen  &  Sons.  I  quite  agree  with  Mr. 
Knowles  in  thinking  that  the  scrip  ought  to  be  produced, 
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and  if  the  scrip  should  be,  then,  certainly,  the  book  in 
which  it  is  entered  should  also  be  produced,  as  it  contains 
the  entries  of  all  the  scrip  allotted  to  the  *subscribers  [38 
to  the  fund,  copied  into  the  book  by  the  paid  agents  of  the 
Republic. 

I  have  now  decided  only  the  question  as  to  the  scrip  and 
the  scrip  book,  but  as  to  the  bonds,  I  must  hear  further  ar- 
gument. 

Mr.  Olasse,  Q.C.,  Mr.  HigginSy  Q.C.,  and  Mr.  Locock- 
Webby  for  the  plaintiffs :  The  object  of  the  plaintiffs  in  call- 
ing for  these  bonds  is  to  ascertain  the  propriety  of  the  trans- 
action which  is  impeached  by  the  bill.  rx)r  this  purpose  we 
must  know  the  number  of  the  bonds  which  are  claimed  by 
Erlanger  &  Co.  This  is  the  only  means  we  have  of  tracing 
the  bonds  alleged  to  have  been  purchased  by  them,  and 
which  we  say  were  fraudulently  and  improperly  obtained  by 
Erlanger  &  Co.  We  are  in  a  position  to  redeem,  and  we  are 
entitled  to  know  which  are  the  securities  claimed.  The  rule 
which  protects  a  mortgagee  from  the  production  of  his  title- 
deeds  has  no  application  in  the  following  cases:  First, 
where  a  deed  is  impeached  for  fraud  ;  secondly,  where  you 
have  a  confidential  relationship  existing — then  the  rule  does 
not  apply  ;  and,  thirdly,  when  it  is  not  required  to  get  the 
documents  out  of  the  hands  of  the  mortgagee,  but  only  to 
have  inspection  of  them.  These  bonds  are  in  the  hands  of 
the  persons  selected  by  us  to  be  the  custodians,  and  we  are 
entitled  to  inspect  them  when  we  allege  that  they"  have  been 
misappropriated. 

There  are  authorities  for  all  these  propositions.  In  the 
.  case  of  Kennedy  v.  Qreen  (*)  it  was  ordered  that  a  deed  in 
the  custody  of  a  purchaser  for  valuable  consideration  which 
the  bill  impeached  for  fraud  should  be  produced,  and  in 
Latimer  v.  i\M?afe("),  where  the  plaintiff  was  seeking  to  re- 
deem and  to  have  an  instrument  treated  as  a  mortgage  se- 
curity which  the  defendant  had  set  up  as  an  absolute  title, 
and  the  defendant  had  set  out  what  he  stated  as  the  contents 
of  the  deed,  the  plaintiff  was  declared  entitled  to  inspec- 
tion, if  only  to  see  whether  the  abstract  was  or  was  not  a 
correct  abstract  of  the  deed  of  which  he  sought  production. 
In  BecTrford  v.  Wildman(^\  the  object  being  to  set  aside 
deeds,  the  court  held  that  upon  motion  it  could  not  go  be- 
yond the  usual  *liberty  to  inspect  and  for  production  at  [39 
the  hearing  without  a  special  case ;  and  under  the  circum- 
stances of  the  case,  having  reference  chiefly  to  the  variations 
in  the  two  deeds,  the  order  was  limited  to  production  at  the 

(»)  6  Sim..  6.  O.  11  Bit,  112;  S.  C,  4  CL  4  F.,  670.  (»)  16  Vea.,  As. 

XI  Eng.  Rep.  83 
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hearing.  Balch  v.  Symesi^)  is  an  authority  that  produc- 
tion will  be  ordered  where  tne  object  is  to  impeach  a  deed, 
and  the  defendant  could  not  resist  production  on  the  ground 
of  lien. 

Allegations  of  fraud  have  always  been  held  sufficient  to 
entitle  a  plaintiff  to  production  of  a  document.  In  Bastard 
V.  BlaTcesley  (*)  an  order  was  made  for  the  production  of  a 
deed  impeached  for  fraud,  though  the  fraud  was  denied  by 
the  answer,  the  case  being  on  the  whole  such  as  to  render 
an  inspection  proper.  In  Oibson  v.  Hewett  (*),  in  a  suit  for 
redemption,  a  mortgagee  was  ordered  to  produce  biHs  of  ex- 
change and  promissory  notes  admitted  to  be  in  his  x)osse8- 
sion ;  and  in  Freeman  v.  Butler  (*),  although  the  mortgagee, 
who  was  also  executor  and  trustee,  was  not  compelled  to 
produce  the  mortgage  and  title-deeds,  he  was  ordered  to 

?roduce  all  accounts  relating  to  the  mortgage.  In  Crisp  v. 
^latel  (*)  the  Master  of  the  Rolls  expressed  his  opinion  that 
it  would  be  as  well  if  every  document  relating  to  the  matters 
in  controversy  were  in  all  cases  ordered  to  be  produced,  but 
he  decided  that  the  mere  allegation  in  a  bill  that  a  mortgage 
was  bad  and  was  contested  would  not  entitle  a  mortgagor  to 
production.  In  Follett  v.  Jefferyes {)  the  reason  why  the 
court  refused  production  of  certain  letters  was  that  no  fraud 
was  proved,  but  had  there  been  fraud  the  production  would 
have  been  ordered ;  and  it  was  laid  down  by  your  honor, 
in  Phillips  V.  Holmer  (^),  that  where  parties  were  charged 
with  fraud  they  could  not  claim  privilege  for  any  com- 
munication. 

The  evidence  in  this  case  shows  a  charge  of  fraud  and  im- 
proper dealing  with  the  documents  in, question,  and  under 
sucn  circumstances  we  have  a  right,  upon  the  authorities 
cited,  to  have  them  produced  for  examination. 
40]  *Mr.  GottoTh,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Ingle 
Joyce,  for  Erlanger  &  Coi :  We  are  now  upon  the  question 
of  whether  a  witness  is  bound  for  the  purpose  of  this  motion 
to  answer  a  particular  question.  Much  time  has  been  occu- 
pied in  the  arguments  in  support  of  the  plaintiffis'  right,  but 
no  particular  reason  has  yet  been  shown  for  supposing  th«at 
the  numbei's  of  these  bonds  will  assist  them  either  on  the 
motion  or  on  the  hearing.  On  the  contrary-,  we  say  that  the 
Republic  must  have  some  sinister  motive  in  trying  to  ascer- 
tain what  are  the  numbers  of  the  bonds  which  we  hold  as 
distinguished  from  those  held  by  the  geneiul  public.     It  is 

(»)  T.  <&  R.,  87.  (»)  8  Beav.,  62, 

(*)  6  Beav.,  181.  (•)  1  Sim.  (N.S.).  I. 

(»)  9  Ibid.,  298.  O  15  W.  R.,  578. 
(4)  33  Ibid.,  289. 
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evident  that  the  non-payment  of  dividends  to  the  general 
public  would  ruin  the  government  throughout  Europe  as  re- 
gards their  credit ;  but  they  may  think  it  will  not  ruin  them 
if  they  decline  to  pay  dividends  upon  our  bonds,  although 
coming  here  as  mortgagors  they  could  not  restrain  us  from 
selling  them.  The  plaintiffs,  being  a  foreign  government, 
cannot  be  sued;  they  are  beyond  the  jurisdiction  of  this 
court,  and  cannot  be  bound  by  any  undertaking  they  may 
give.  If  they  are  ready  and  willing  to  pay  the  interest,  they 
ought  to  pay  into  court  the  £49,0(K)  which  we  swear  is  due 
to  us.  When  that  is  done,  and  the  court  has  control  of  the 
money,  so  that  if  the  suit  is  decided  in  our  favor  we  shall 
have  the  fruit  of  our  mortgage,  then  they  shall  not  only  have 
production,  but  they  shall  have  delivered  up  every  one  of 
these  bonds.  * 

iThe  Vice-Chancellor  asked  whether  the  plaintiffs  were 
ling  to  brine  the  money  into  court. 

Mr.  Q-lasse  declined  to  do  so,  and  said  there  was  no  pre- 
cedent for  such  a  course  where  there  was  a  charge  of  fraud.] 

The  point,  then,  is,  whether  on  this  motion  tne  court  can 
say  that  this  question  is  material  for  the  issue  raised  when  it 
is  seen  that,  if  these  bonds  are  produced,  the  jjlaintiffs  will 
be  able  to  prejudice  us  even  although  the  suit  should  be 
decided  in  our  favor.  They  might,  if  they  thought  fit  to  do 
so,  decline  to  pay  dividends  on  the  bonds  we  hold,  and  the 

Srice  would  f^l  at  once  from  23,  at  which  thej  now  stand, 
own  to  nothing ;  and  this  *is  the  motive  which  they  [41 
are  naturally  desirous  of  concealing.  This  is  not  the  time 
for  goin^  into  the  question  whether  or  no  the  charges  made 
by  the  bill  against  Erlanger  &  Co.  can  be  supported.  Not- 
withstanding the  charges  in  the  bijl  impeacning  the  mort- 
gage, yet^no  injunction  could  be  granted  to  restrain  the 
mortgagee  from  realizing  his  bonds,  without  bringing  the 
money  into  court.  We  have  evidence  entirely  denying  the 
charges  made  by  the  bill ;  but  whatever  may  be  decided  at 
the  hearing,  the  deed  under  which  we  claim  now  stands  as  a 
valid  deed,  and  under  that  we  claim  to  be  entitled  as  mort- 
gagees to  the  property  thferein  comprised  to  the  extent  of 
£49,000,  and  until  that  deed  is  set  aside  neither  Erlanger  & 
Co.,  nor  those  who  hold  the  bonds  for  them,  can  be  consid- 
ered as  holding  the  bonds  qua  agents.  The  rule  as  regards 
a  mortgagee  is  this :  If  the  bill  impeaches  the  deed,  and  al- 
leges there  is  anything  on  the  face  of  the  deed  which  will 
support  the  charge,  then  the  court  with  reluctance  orders 
the  deeds  to  be  produced  ;  but  here  the  bonds  are  not  im- 
peached on  the  footing  of  their  not  being  binding  bonds,  if 
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they  are  well  in  our  hands  under  a  good  mortgage.  Nor  is 
the  mortgage  deed  impeached  with  reference  to  any  matters 
arising  on  the  bonds,  but  only  on  the  ground  that  it  was 
not  duly  authorized  and  was  obtained  by  misrepresentation. 
There  is  no  suggestion  in  the  evidence  that  the  particular 
numbers  of  the  bonds  would  assist  them  in  making  out  the 
case  of  fraud  alleged  against  the  security;  consequently 
Kennedy  v.  Cfreen{^\  and  the  other  cases  referred  to,  en- 
tirely fall  to  the  ground.  Unless  it  is  alleged  that  the  docu- 
ment asked  to  be  produced  bears  on  the  face  pf  it  something 
which  assists  the  case  of  the  mortgagor  impugning  the  title 
of  the  mortgagee,  there  can  be  no  case  for  production. 

Mr.  Briswwej  Q.C.,  and  Mr.  Ferrer Sy  for  Cohen  &  Sons, 
said  they  had  nothing  to  do  with  the  .agency ;  they  were 
simple  mortgagees,  and  were  ignorant  of  what  took  place 
between  the  parties.  They  held  some  of  these  bonds  as  pur- 
chasers for  value  without  notice. 

Mr.  J.  Pearson^  Q.C.,  Mr.  Hemming  and  Mr.  Dazey^ 
for  Knowles  &  Foster^  submitted  to  act  as  the  court  should 
direct. 

42]  *SiR  R.  Malins,  V.C::  For  the  present  purpose  I 
must,  of  course,  assume  that  the  charges  of  fraud  made  out 
and  not  proved  cannot  be  proved.  I  must  jjresume  that  the 
defendants  are  innocent  until  the  contrary  is  proved.  The 
motion  for  production  .of  these  bonds  has  raised  points  as 
difficult  as  I  have  ever  had  to  deal  with,  so  much  so  that 
my  mind  has  fluctuated  very  much  in  the  course  of  the  ar- 

f^ument  as  to  what  order  I  should  make:  and  I  have. at 
ength  come  to  the  conclusion,  for  the  reasons  I  will  state, 
that  I  ought  not,  in  the  present  stage,  without  the  money 
being  deposited,  to  order  them  to  be  produced. 

The  facts  are  these :  The  Republic  of  Costa  Rica,  in  the 
year  1872,  desired  to  raise  money  in  the  English  market,  and 
sent  Senor  Alvarado,  a  gentleman  selected  by*  themselves,  as 
an  agent  for  the  purpose  of  raising  the  money ;  and  Seiior 
Alvarado  applied  to  Erlanger  &  Co.,  bankers  or  financial 
agents — or,  as  they  are  sometimes  called,  loan  contractors — 
in  London,  to  undertake  the  raising  of  the  loan.  These  gen- 
tlemen recommended  him  to  go  to  a  firm  of  longer  standing 
in  London,  namely,  Messrs.  Knowles  &  Foster,  who  were 
accordingly  employed  to  bring  out  the  loan,  which  was 
issued  at  82  per  cent,  and  in  a  very  short  time  the  whole  of 
the  loan  was  taken  up.  Out  of  £2,400,000  niore  than 
£2,200,000  was  actually  subscribed  for,  and  the  deposit 
paid.     Very  shortly  afterwards — within  a  month — ^an  oper- 

(»)  6  Sim.,  6, 
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ation  was  entered  into  bv  Erlanger  &  Co.,  on  the  propriety 
of  which,  in  due  time,  when  the  case  is  fully  heard,  it  may 
be  necessary  to  express  an  opinion.  At  "present  I  may  say 
it  does  not  seem  to  reconcile  itself  to-  one's  notion  of  what 
is  right.  Part  of  the  arrangement  made  was  that  the  public 
should  be  invited  to  subscribe  to  this  loan  of  £2,400,000, 
while  there  was  a  contract  between  Erlanger  &  Co.  and  the 
agent  of  the  Republic,  by' which  thej;^  were  to  repurchase  so 
much  of  the  loan  as  they  should  think  fit  withm  a  limited 
time.  Accordingly,  it  appears  that  these  gentlemen,  being 
employed  as  the  loan  contractors  to  issue  the  loan,  actually 
repurchased  at  times  not  ascertained  £1,400,000,  and  also  a 
further  amount  of  £26,600,  on  the  7th  of  June,  the  loan  hav- 
ing been  issued  on  the  1st  of  May.  That  is  a  transaction 
which  will  hereafter  require  considerable  explanation.  It 
does  *not,  on  the  face  of  it,  look  veiy  favorable  in  a  [43 
transaction  of  this  kind.  Erlanger  &  Co.  did  this,  but  at 
the  same  time  they  communicated  to  Senor  Alvarado  what 
they  had  done. 

It  is  said  that  was  not  known  to  the  Republic,  and  not 
authorized  by  them ;  but  if  they  select  a  man  in  whose  in- 
tegrity they  can  rely,  they  h^ve  no  right  to  repudiate  the 
transaction  and  throw  the  whote  blame  upon  him.  It  is  clear 
that  it  was  done  with  the  full  sanction  of  the  agent  of  the 
Republic. 

These  financial  operations  go  on.  Part  of  the  produce  of 
the  loan  is  sent  out  in  gold  to  Costa  Rica  in  very  large  sums. 
A  debtor  and  creditor  account  is  rendered  by  Erlanger  &  Co., 
and  the  result  of  the  account  is  that  a  consideralue  sum  of 
money  remains  due  to  them.  They  have  pledged  their  oath 
that  tnat  is  a  correct  account,  and  for  the  present  purpose  I 
must  assume  that  it  is  so,  and  that  the  sum  which  tney  swear 
to  be  due  to  them  is  in  fact  due  to  them.  The  result  of  this 
ae<;ount  being  a  balance  in  their  favor,  a  deed  was  executed 
by  the  person  who  for  this  purpose  I  must  assume  was  the 
authorized  agent  of  the  Republic,  by  which  it  is  agreed  that 
bonds  to  the  amount  of  £917,300  already  issued,  and  £173,500 
of  those  bonds  not  issued,  should  be  placed  in  the  hands  of 
Messrs.  Knowles  &  Foster  for  the  purpose  of  securing  to  Er- 
langer &  Co.  the  balance  which  was  due  to  them  and  admit- 
ted by  the  agent  of  the  Republic  to  be  due.  The  principle 
of  that  deed  is  that  Knowles  &  Foster  are  to  hold  this  very 
large  amount  of  bonds  as  a  security  for  the  debt,  and  that 
there  is  a  right  in  Erlanger  &  Co.,  whenever  they  think  fit,  to 
require  the  depositories,  Knowles  &  Foster,  to  deliver  the 
bonds  to  them  for  the  purpose  of  being  sold  in  the  market 
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A  very  large  amount  of  these  bonds,  that  is,  between  £400,000 
and  £600,000  of  the  original  sum  of  £917,000,  still  remains  in 
the  hands  of  Knowles  &  Foster.  The  £173,000,  I  suppose, 
has  never  been  issued  at  all ;  but  whatever  represents  that^ 
if  it  is  represented  at  all,  also  remains  in  their  hands.  Now 
litigation  has  arisen  between  the  parties,  this  bill  has  been 
filed  and  has  been  pending  before  me  ever  since  May  last 
After  some  delay  an  arrangement  was  made  for  the  appoint- 
ment of  a  special  examiner,  and  Mr.  Roupell  was  apjjoiated 
shortly  before  the  vacation,  and  has  been  engaged  during  the 
vacation  in  taking  the  evidence  which  the  parties  have  ad- 
duced before  him. 

44]  *Now,  the  real  question  between  the  parties  is,  whether 
the  amount  claimed  by  Erianger  &  Co.  is  justly  due  to  them. 
They  swore,  I  think,  when  the  bill  was  filed,  that  the  balance 
due  to  them  was  £60,000,  but  the  last  affidavit  states  the 
amount  to  be  £49,000.  That  sum,  I  have  alreadv  said,  I 
must  assume  to  be  due,  as  they  swear  it  is.  But  the  plain- 
tiffs, the  Republic,  say  it  is  not  due,  because  there  have  been 
such  fraudulent  transactions  on  the  part  of  Erianger  &  Co. 
in  the  course  of  this  loan  and  the  raising  of  this  money,  that, 
instead  of  a  balance  being  due  to  Erianger  &  Co.,  a  large 
balance  is  due  from  them  to  the  Rej)ubnc.  The  plaintins 
have  thought  fit  to  cross-examine  Mr.  Knowles  on  a  very 
long  affidavit  he  has  made,  and  in  the  course  of  the  cross- 
examination  Mr.  Knowles  was  asked  to  produce  the  scrip, 
scrip  book,  and  the  bonds.  I  have  already  decided  that  the 
scrip  he  was  bound  to  produce,  and  so  as  to  the  scrip  book, 
and  to  that  I  adhere.  He  was  also  asked  to  produce  those 
bo^ds  which  remain  in  his  possession  as  agent.  It  is  said  he 
was  the  agent  of  both  parties,  the  agent  of  the  borrower  and 
the  lender,  the  debtor  and  the  creditor.  Is  he  bound  to  pro- 
duce those  bonds  ?  Now,  in  favor  of  his  producing  them 
much  has  been  said,  and  I  think  with  propriety  much  can  be 
said.  The  general  rule  that  a  mortgagee  is  not  bound  to 
produce  his  security,  except  on  receiving  payment  of  his 
principal,  interest,  and  costs,  has  not  been  questioned  on 
either  side ;  it  is  tlie  rule  of  this  court,  and  has  very  long 
been  so,  and  it  is  impossible  for  anj^  judge,  until  some- 
thing further  can  be  shown,  to  act  against  tnat  rule.  If  it 
were  a  mere  dry  case  of  mortgagor  and  mortgagee,  it  is  per- 
fectly clear  that  the  mortgagor  cannot  require  production 
except  on  payment ;  but  there  are  many  exceptions  to  that, 
and  1  thinK  it  is  clear  from  the  authorities  that  have  been 
cited,  that  there  is  an  exception  where,  as  Lord  Eldon  ex- 
pressed it,  the  object  is  to  destroy  the  security — that  is. 
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where  the  security  is  impeached.  It  was  said,  in  two  cases 
which  were  cited,  that  the  mere  fact  of  filing  a  bill  charing 
the  mortgagee  with  fraud  will  not  entitle  you  to  production, 
because,  if  that  were  allowed,  any  mortgagor  who  wanted  to 
see  the  deeds  would  only  have  to  file  a  bill  alleging  fraud 
and  move  for  production.  That  would  not  do  ;  but  it  is  dif- 
ferent where  the  deed  is  impeached,  that  is,  where,  in  the  view 
*of  the  court,  such  a  case  is  made  as  raises  a  doubt  [45 
whether  the  plaintiff  has  a  right  to  impeach  the  deed,  then 
the  deed  is  in  that  sense  impeached.  Beckford  v.  Wild- 
man  (*),  cited  by  the  plaintiffs  counsel,  Balch  v.  Symes  ('), 
and  Bassford  v.  Blakesley  (*),  lay  down  the  rule  in  a  man- 
ner that  I  should  be  very  much  inclined  to  adhere  to.  In 
the  last  case  Lord  Langdale  says :  "The  court  must  look  to 
the  circumstances  of  each  case,  and,  looking  to  the  circum- 
stances under  which  these  deeds  have  been  obtained,  I  think 
it  quite  reasonable  that  the  deeds  should  be  produced." 
Then  he  goes  into  the  particular  circumstances. 

Now,  that  being  very  much  in  favor  of  the  production,  I 
think  it  is  also  very  important  on  all  these  matters  of  pro- 
duction to  se6  that  they  are  not  ordered  as  mere  matter  of 
curiosity.  They  are  ordered  for  the  purpose  of  furthering 
the  administration  of  justice :  to  enable  the  parties  to.  ascer- 
tain the  truth  and  submit  the  truth  to  the  court,  to  enable 
it  to  adjudicate  properly  on  the  case.  Therefore  a  mere  mo- 
tion to  produce  documents,  from  mbtives  of  curiosity,  will 
not  be  attended  to.  It  must  be  shown  that  there  is  some 
practical  utility  in  the  production.  On  the  other  hand,  I 
think  it  must  also  be  considered,  when  the  particular  circum- 
stances are  gone  into,  what  are  the  advantages  of  production  ? 
Is  the  production  likely  to  be  injurious  to  the  party  ordered 
to  produce  \  If  it  is  likely  to  be  injurious  to  the  party 
producing,  and  not  beneficial  to  the  party  to  whom  the  pro- 
duction is  made,  those  are  very  good  reasons  why  the  pro- 
duction should  not  be  ordered. 

Now  what  is  this  case  ?  Assuming  everything  that  the 
^plaintiffs  state  in  their  bill  to  be  true, and  that  they  have  a  right 
to  set  aside  these  transactions,  thev  will  have  a  right  then  to 
an  account  against  Erlanger  &  Co.,  not  only  of  what  they 
have  yet  done,  but  of  what  they  mav  hereafter  do.  Therefore, 
if  they  sell  these  bonds,  they  will  be  accountable  to  the  Re- 
public for  the  produce  of  the  sale.  But  if  they  have  above 
£400,000  in  their  hands  still  unsold,  how  are  the  plaintiffs  to 
be  benefited  by  knowing  the  numbers  of  those  which  are  un- 
sold ?    I  confess,  after  all  I  have  heard,  I  have  not  been  able 

(^)  16  Ves.,  488.  («)  T.  &  R.,  87.  (')  6  Boav.,  181, 188. 
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to  grasp  anything  which  shows  me  that  any  benefit  can 
46j  arise  to  the  plaintiffs  by  knowing  these  *nnmbera. 
They  know  the  amount.  They  know  there  are  between 
£400,000  and  £600,000  of  those  bonds  issued  and  unissued 
in  the  hands  of  Knowles  &  Foster,  and  they  know,  therefore, 
if  the  account  is  taken,  that  those  bonds,  or  the  value  of 
them,  as  the  court  shall  decide,  must  be  brought  back.  But 
I  am  unable  to  see  that  they  would  get  any  benefit  from 
knowing  the  particular  numbers.  I  cannot  see,  therefore, 
the  benefit  to  the  plaintiffs  of  having  them  produced.  • 

On  the  other  hand,  what  may  be  the  mischief  to  the  de- 
fendants by  the  production  ?  it  occurred  to  me  in  the  course 
of  the  argument,  before  it  was  suggested  by  Mr.  Cotton,  that 
the  plaintiffs  might  put  an  advertisement  in  the  public  papers 
\f arning  the  public  that  these  numbers  have  not  beeji  duly 
issued,  but  have  been  fraudulently  obtained  from  them,  and 
cautioning  the  public  against  dealing  with  them.  That 
would  be  destroying  Messrs.  Erlangers  security,  and  these 
bonds  would  be  mere  waste  paper  in  their  hands.  After 
such  an  advertisement  as  that,  they  would  have  no  means  of 
getting  their  debt.  But  have  I  any  means  of  meeting  that 
evil  ?  The  plaintiffs  are  a  foreign  government,  not  in  any 
way  amenable  to  this  court.  It  has  submitted  itself  to  the 
jurisdiction  of  this  court  in  this  matter  by  filing  a  bill ;  but 
this  court  has  no  power  to  enforce  an  undertaking  given  by 
them ;  it  has  no  power  to  enforce  the  payment ;  and  if  the 
Messrs.  Erlanger  should  lose  their  security,  I  am  unable  to 
see  that  thej  have  any  possible  means  of  enforcing  the  pay- 
ment of  their  debt.  1  am  not  aware  of  any  means  by  wniph 
a  British  subject  can  enforce  payment  of  a  debt  by  a  foreign 
government.  If  the  foreign  government  repudiates,  or  fails 
to  pay,  all  the  British  subject  can  do  is  to  submit ;  he  may 

Eray  and  entreat,  or  remonstrate  as  much  as  he  will,  but  he 
as  no  means,  that  I  am  aware  of,  of  enforcing  payment. 
If,  therefore,  the  numbers  are  given,  and  the  result  should 
be  to  enable  the  Costa  Rica  government  to  destroy  the  secu- 
rity for  their  own  protection,  they  may  do  it.  They  mayi 
say.  We  are  perfectly  satisfied  of  our  own  rights ;  but  all 
people  take  a  strong  view  of  their  own  case.  They  have 
done  so  here.  They  have  not  been  very  measured  in  their 
language,  either  in  the  bill  or  in  the  arguments  at  the  bar, 
in  which  they  charge  Messrs.  Erlanger  with  fi'aud  in  these 
47]  ^transactions ;  and,  taking  those  strong  views  of  their 
rights,  they  might  feel  themselves  justified  in  issuing  such  ad- 
vertisements in  the  newspapers  as  I  have  referred  to.  That, 
certainly,  would  be  a  mischief  to  the  creditor  who  holds  the 
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security,  and  it  is  a  mischief  against  which  I  find  myself  ut- 
terly incapable  of  providing  any  remedy. 

Therefore,  if  it  were  not  for  that  circumstance,  or  if  it  were 
a  mortgage  of  land  where  the  security  could  not  be  de- 
stroyed, it  might  be  different ;  yet,  considering  the  nature  of 
these  transactions,  and  doin^  that  which  Lord  Eldon  said 
was  the  proper  thing  to  do,  m  the  passage  I  have  just  read 
from  Bassford  v.  Blakesley  (*),  looking  at  the  surrounding 
circumstances  to  see  whether  the  document  should  or  should 
not  be  produced — if,  I  say,  it  were  not  for  the  mischief  to 
which  I  have  just  adverted,  in  my  opinion  the  production 
ought  to  be  ordered.  But  looking  to  the  result,  since  I  am 
unable  to  see  that  any  benefit  would  arise  by  the  production, 
while,  on  the  other  side,  great  mischief  may  arise  to  the 
creditor,  whom  I  must  regard  as  a  creditor  until  he  is  shown 
not  to  be  so,  and  giving  credit  to  the  fact  that  £49,000  re- 
mains due  to  Messrs.  Enanger  on  the  balance  of  accounts, 
and  that  payment  of  the  money  into  court  is  resisted — on 
these  grounds  ^I  come  to  the  conclusion  that  I  cannot  with 
propriety  order  the  production  of  the  bonds,  although  I  ad- 
here to  my  decision  as  to  the  two  other  descriptions  of 
documents. 

The  result,  therefore,  is,  that  the  motion  partly  fails  and 
partly  succeeds.  And  I  think,  considering  the  plaintiffs 
succeed  in  two  out  of  three  of  the  objects,  but  the  two  least 
important,  I  will  put  the  two  against  the  one,  and  say  the 
two  are  equal  to  the  one.  Therefore  I  think  it  is  a  divided 
success.  There  are  two  courses,  either  to  leave  each  party 
to  pay  his  own  costs,  or  to  make  them  costs  in  the  cause, 
and  I  thii^  the -proper  course  will  be  to  make  them  costs  in 
the  cause.  It  is  one  of  the  questions  which  naturally  arise 
out  of  the  contest. 

Soliq^tors  for  the  plaintiffs:  Messrs.  A,  C.  Edwards  &  Co. 

Solicitors  for  the  defendants:  Messrs.  Bischoff^  Bompas 
&  BiscJioff ;  Messrs.  Markby^  Tarry  <6  Stewart;  Mr.  O.  M. 
Clements. 

(>)6Beav.,  181. 

11  Eng.  Rep.  ^   84 
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48]  *Hyde  V.  Large. 

[1870    H.     19.] 

Practice — Foreclosure — Decree  pro  eonfesao  offainst  aome  of  ffte  Defendant — Service  of 
Decree  out  of  the  Jurisdiction  ordered  to  be  effected  by  Advertisement — Cons,  Ori, 
XXll.,rr.  11,  12,  16. 

In  a  foreclosure  suit,  by  a  mortgagee  who  had  been  in  possession  twelve  years, 
against  several  defendants,  trustees  and  beneficiaries  under  the  will  of  the  ori^nal 
mortgagor — some  of  whom  were  out  of  the  jurisdiction  in  America — ^the  bill  having 
been  ordered  to  be  taken  pro  confesso  against  the  defendants  out  of  the  jurisdiction^ 
and  at  the  bearing  none  of  the  defendants  appearing,  service  of  copy  of  the  decree 
upon  the  defendants  out  of  the  jurisdiction  was  permitted  to  be  made  by  advertise- 
ment in  two  London,  and  one  American,  newspapers. 

Motion  for  decree.  The  bill  stated  a  mortgage  of  free- 
hold hereditaments  dated  the  23d  of  February,  1826,  for 
600  years,  to  Richard  Hj^de,  the  death  of  the  mortgagee  in 
1844,  and  the  various  mesne  assignments  and  other  acts 
whereby  the  mortgage  debt  and  securities  became  vested  in 
the  plamtiflf,  William  Hyde.  It  then  stated  the  will  of  the 
original  mortgagor,  whereby  the  defendants,  some  of  them 
as  executors  and  trustees,  and  others  as  beneficiaries,  were 
entitled  to  the  equity  of  redemption  in  the  premises. 

In  or  about  1862,  the  plaintiff  entered  into  possession  of 
the  property. 

The  bill,  filed  on  the  4th  of  May,  1870,  prayed  for  an  ac- 
count and  payment,  or  foreclosure,  in  the  usual  form  in 
favor  of  a  mortgagee  in  possession. 

On  the  17th  of  January,  1871,  the  bill  was  amended. 

On  the  28th  of  January,  1871,  an  order  was  made  for 
leave  to  serve  out  of  the  jurisdiction  four  of  the  defendants 
named  Matthias  Proctor,  Harriet  Proctor,  Mary  Proctor, 
and  Mary  Stainbank,  who  were  understood  to  be  resi'dent  in 
America,  with  copy  of  the  bill  and  interrogatories. 

On  the  29th  of  May,  1873,  the  bill  was  ordered  to  be 
taken  pro  confesso  against  the  above  four  defendants  at  the 
hearing.  , 

In  March  and  April,  1874,  twelve  of  the  defendants  who 
49]  were  *living  in  this  country  were  duly  served  with 
notice  of  motion  lor  decree  in  the  cause. 

At  the  hearing  of  the  motion  for  decree,  none  of  the  de- 
fendants appeared,  and  a  decree  was  taken  accordingly. 

Immediately  after  the  decree, 

Mr.  Bovill^  Q.C.,  and  Mr.  Lake  Onslow^  for  the  plaintiff, 
applied,  ex  parte^  to  appoint  three  months  after  service  of 
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the  notice  required  by  Rule  11  of  Cons.  Ord.  xxii.  in  cases 
of  non-absolute  decrees,  as  the  time  within  which  the  de- 
fendants out  of  the  jurisdiction  must  apply  if  they  desire 
permission  to  answer  the  bill,  and  set  aside  the  decree ;  and 
further  asked  for  an  order  that  service  upon  those  defendants 
might  be  duly  effected  by  advertisement  in  the  Times  and 
two  other  London  daily  papers.  This  course  was  adopted 
by  Vice-Chancellor  Mahns  in  an  unreported  case  of  Canter 
V.  Wodehouse  (*) ;  and  was  understood  to  be  the  practice  of 
the  court.     Barlow  v.  Simcock  (')  was  also  referred  to. 

The  ViOE-CHAi^CELLOE  desired  to  have  authentic  informa- 
tion of  what  was  done  in  Oajiier  v.  Wodehouse, 

*Nov.  5.  Upon  the  cause  coming  on  again  to-day,  [50 
and  production  of  office  copies  of  the  orders  in  Canter  v. 
Wodehouse^ 

(*)  V.C.M.,  June  3  ;  Aug.  7,  1874.  closure   decree;  and   that  service  of 

Caitteb  v.  WoDKHOUSB.  notice  of  the  decree,  copy  decree,  and 

rift7S    r     1Q9  1  summons  to  proceed,  should  be  deemed 

[lo7^    Vj.     Vda.\  ^  ^g  good  service  on  the  defendant  if 

Thb  bill  was  filed  on  the  2dth  of  inserted  in  the  London  Gazette  and  two 

August,  1872,  by  Mary  Canter  against  other  newspapers. 

Herbert  Wodehouse.  rtatmg  a  mort-  The  Vice-Chancellor  made  an  or- 

gage  made  by  the  defendant  to  the  der  that  the  bUl  be  taken  pro  (Wi/few^?/ 

phuntiff,  and  praymg  for  an  iwcount  f^^  ^n  account  of  what  was  due  to 

and  payment,  or  m  default  foreclosure,  plaintiff  under  and  by  virtue  of  the 

m  J^e  usual  foraa.                    ^  orm     i.  mortgage  and  of  her  costs  of  suit ;  upon 

On  the  8th  of  November,  1872,  the  payment  within  six  months  a  reassign- 

biU  was  amended.                   ->     m        ^  ment ;  but  in  default,  foreclosure  ;  and 

On  a  motion  made  on  the  2l8t  of  ^^e  order  continued :  "But  this  decree 

November,  1872,  upon  an  affidavit  that  ^g  gQbiect  to  the  provisions  of  the  rules 

the  defendant    had    been  within  the  contained  in  the  22d  of  the  Consolidated 

jurisdiction  within  two  years  before  Orders  as  to  making  absolute  decrees 

the  filing  of  the  bill,  and  that  all  due  founded  on  bills  taken  pro  confess; 

diligence  had  been  used  to  serve  him,  and  it  is  ordered  that  the  plaintiff  be  at 

but  without  effect,  it  was  ordered  that  liberty  to  serve  this  decree  and  tha 

the  defendant  do  appear  on  or  before  summons,  to  proceed  under  the  same 

the  2l8t  of  December  then  next,  and  ^y  advertising  the  same  once  in  the 

the  plaintiff  was  to  cause  a  copy  of  the  London  Gazette  and  twice  in  the  Times 

order,   together  with  a  notice,  as  set  newspaper  and  twice  in  the  i)a%  Tete- 

forth  at  foot  of  Cons.  Ord.  x.,  rule  6,  ^rapA  newspaper. " 

to  be  inserted  in  the  London  Gazette  „  ,             ^,           ^,     «^v     .   .          . 

and  two  Middlesex  newspapers .  ,  o^^^'lf''*^^'  """^  *^^®*^  ""^  August, 

By  another  order,  datk  the  11th  of  J874,  his  honor  ordered   upon  motion. 

January.  1873,  the  plaintiff  was  ordered  ^^^^  service  on  the  defendant  of  the 

to  be  at  liberty  to  enter  an  appearance  ^^f^^  on  leaving,  and  the  warrant 

for  the  defendant;  and  on  tlie  2l8t  of  *?  ^J:  should  be  dispensed  with,  and 

January  appearance  was  entered*.  t^^*  t^®,  defendant  should  have  notice 

On  the  jSSTof  April,  1873,  an  order  ?.' ^^f  time  and  place  fixed  by  the  cer- 

was  made  that  the  bill  be  taken  pro  tificate  by  advertismg  the  same  as  nien- 

confesso  against  the  defendant  at  the  *>o?ed  in  the  decree.                  ^,   , .    . 

hearini?.  Solicitors:   Messrs.  Beane,  ChvJbh  db 

June  8.     Mr.   G.  Haetings,  for  the        («)  14  W.  R.,  664. 
plaintiff,   moved  for   the   usual  fore- 
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Sir  James  Bacon,  V.C,  said:  I  think,  looking  at  the 
situation  of  the  parties  in  this  case  ;  seeing  that  the  original 
mortgagee  is  dead ;  that  the  defendants  are  executors  and 
devisees  of  the  original  mortgagor;  that  none  of  them 
appear,  and  that  the  decree  is  taken  against  those  of  them 
wno  are  in  this  country  upon  aflBdavit  of  service  only ;  and 
that  the  plaintiff  has  now  been  in  possession  for  twelve  j^ears, 
that  the  order  may  be  made  as  prayed,  and  that  service  of 
the  copy  of  the  decree  may  be  made  on  the  defendants  out 
of  the  jurisdiction  by  advertisement  But  I  think  the  adver- 
tisement should  appear  in  at  least  one  American  paper,  as 
well  as  in  English  ones. 

The  following  are  minutes  of  the  order : 

Decree  to  be  taken  pro  confesso  against  the  defendants  out 
of  the  jurisdiction. 

Usual  foreclosure  decree  for  mortgagee  in  possession, 
against  all  the  defendants. 

Plaintiff  to  be  allowed  all  sums  expended  by  him  in 
necessary  repairs  and  lasting  improvements,  or  necessary 
outlay. 

Inquiry  to  ascertain  amount  which,  when  ascertained,  the 
plaintiff  is  to  be  at  liberty  to  add,  with  interest,  to  his 
security. 

Plaintiff  to  be  at  liberty  to  serve  this  decree  and  summons 
61]  to  proceed  under  it,  *and  notice  of  time  and  place  of 
payment  fixed  by  the  certificate,  on  the  defendants  against 
whom  the  bill  was  ordered  to  be  taken  pro  confesso^  by  ad- 
vertising the  same  in  the  London  Gazette^  the  TiTnes  news- 
paper, and  some  public  paper  in  America  to  be  named. 

Service  of  application  under  Rule  11  of  Consolidated  Order 
xxii.  limited  to  three  months  after  advertisement ;  and 
plaintiff  to  be  at  liberty  to  proceed  under  such  decree  at  the 
expiration  of  such  three  months. 

Warrant  on  leaving  and  warrant  to  tax  costs  dispensed 
with. 

Affidavit  of  plaintiff  of  24  July,  1874,  to  be  entered  as  read. 

Liberty  to  apply. 

Solicitor  :  Mr.  Ricliard  I>icJcson. 
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[Law  Reports,  19  Equity  Cases,  66.] 
M.R.,  Nov.  18, 1874. 

*CoATEs  V.  Legard.  [56 

[1873    C.    278.]  , 

Demurrer — Adminutratum  8uU — MtUtifariouanets. 

Where  the  plaintiflb  have  a  odminon  interest  in  all  the  matters  comprised  in  a  suit, 
the  objection  of  a  defendant  that  he  is  not  concerned  in  the  whole  subject-matter  is 
one  the  allowance  of  which  is  in  the  discretion  of  the  court,  which  will  be  g^ded  by 
considerations  of  convenience  under  the  particular  circumstances  of  the  case. 

The  administratrix  of  an  intestate  assigned  a  share  in  a  business  forming  part  of 
the  intestate's  estate  to  trustees  to  pay  the  intestate's  debts,  and  then  for  her,  and 
subsequently  ass^ned  her  own  beneficial  interest  in  the  share  to  the  same  trustees  on 
certain  trusts.  The  next  of  kin,  who  were  also  co-heiresses  of  the  intestate  and  in« 
terested  imder  his  marriage  settlement,  filed  a  bill  against  the  administratrix,  the  as- 
signees in  trust  of  the  share  in  the  business,  and  the  trustees  of  the  settlement,  for 
administration  of  his  real  and  personal  estate,  and  of  the  trusts  of  the  settlement. 
The  assignees  in  trust  of  the  share  in  the  business  demurred  for  multifariousness  : 

Heidi  that  the  various  interests  of  the  infants  could  be  most  conveniently  ascer- 
tained in  one  suit ;  and,  consequently,  that  the  demurrer  must  be  overruled. 

Demurrer. 

By  a  settlement  dated  the  23d  of  November,  1863,  and 
made  prior  to  the  marriage  of  John  Wind  Coates  and 
Fanny  Dnncombe  Shaf  to,  certain  trust  moneys  called  the 
Shafto  trust  premises,  and  a  sum  of  £6,000  to  dq  raised  un- 
der the  trusts  of  another  settlement  of  even  date  out  of  an 
estate  called  the  Pasture  House  Estate,  belonging  to  John 
Wind  Coates,  were  settled  upon  trust,  after  the  death  of 
John  Wind  Coates  and  Fanny  Duncombe  Shafto,  for  such 
of  their  issue  who  should  attain  twenty-one,  or  marry 
under  that  age,  as  they  should  jointly  by  deed,  or  as  the 
survivor  should  by  deed  or  will,  appoint ;  and  in  default, 
then  as  to  the  sum  of  £6, 000,  upon  trust  for  the  children  of 
John  Wind  Coates  by  his  then  intended  or  any  other  wife, 
who  being  sons,  should  attain  twenty-one,  or  oeing  daugh- 
ters should  attain  that  age  or  marry,  in  equal  shares ;  and 
as  to  the  Shafto  trust  premises,  upon  trust  for  the  children 
of  Fanny  Duncombe  Shafto  by  ner  then  intended  or  any 
other  husband,  who  being  sons  should  attain  twenty-one,  or 
being  daughters  should  attain  that  age  or  marry,  in  equal 
shares. 

*John  Wind  Coates  died  intestate  in  July,  1870,  leav-  [57 
ing  issue  of  the  marriage  him  surviving  two  infant  daugh- 
ters, Gertrude  Anne  Coates  and  Blanche  Frances  Madeleine 
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Wind  Coates,  who  were  his  co-heiresses  at  law  and  sole  next- 
of-kin,  and  his  widow  was  appointed  administratrix. 

No  appointment  was  made  of  the  trust  premises  under  the 
joint  power  of  appointment,  nor  had  the  widow  exercised 
the  separate  power  of  appointment  given  to  her  by  the  set- 
tlement. 

At  the  time  of  his  death,  John  Wind  Coates  was  carrying 
on  the  business  of  smelting  iron  ore  in  partnership  with 
Jbhn  George  Swan,  Henry  Van  Straubenzee,  and  George 
Newcomen ;  and  in  September,  1870,  the  widow  exercised 
the  option  given  to  her  1t)v  the  articles  of  partnership  of  be- 
coming a  partner  in  the  business  in  respect  of  *  John  Wind 
Coates^  share. 

By  a  deed  dated  the  23d  of  April,  1873,  the  widow,  who 
was  then  about  to  marry  again,  assigned  the  share  to  John 
George  Swan  and  Joseph  Dodds,  upon  trust,  after  payment 
of  the  expenses  of  tlie  trust,  to  apply  the  residue  of  the 
profits  of  the  share,  and,  if  necessary,  the  proceeds  to  arise 
irom  the  sale  thereof  (which  they  were  thereoy  authorized  to 
make),  in  payment  of  the  debts  and  liabilities  of  John 
Wind  Coates  then  remaining  unpaid ;  and  upon  full  pay- 
ment and  satisfaction  thereoi,  upon  trust  for  the  widow. 

On  the  26th  of  the  same  month  the  widow  married  John 
Hawksworth  Legarth,  and,  by  a  settlement  made  on  the 
occasion  of  the  marriage,  she  assigned  several  items  of 
property,  including  her  beneficial  interest  in  the  share  of  the 
partnership  business,  to  Swan  and  Dodds  upon  certain 
trusts. 

The  bill  was  filed  by  Gertrude  Anne  Coates  and  Blanche 
Prances  Madeleine  Wind  Coates,  by  Ann  Coates,  their  next 
friend,  against  John  Hawksworth  Legard  and  Fanny  Dun- 
combe,  his  wife,  and  the  trustees  of  the  settlement  made  on 
the  marriage  of  John  Wind  Coates,  and  Swan  and  Dodds. 
It  alleged  that  Swan  and  Dodds  had,  under  the  deed  of  the 
23d  of  April,  1873,  received  large  sums  on  account  of  the 
profits  of  the  share,  and  were  liable  and  ought  to  account 
lor  them  in  the  suit ;  that  there  were  debts  owing  by  John 
Wind  Coates  at  his  death  remaining  unpaid,  and  it  would 
be  necessary  to  resort  to  his  r^al  estate  for  the  payment 
58]  thereoi,  but  *such  real  estate  was  far  more  than  suffi- 
cient for  the  payment  thereof ;  and  that  a  considerable  por- 
tion of  his  personal  estate  was  still  outstanding ;  and  prayed 
that  the  rights  and  interests  of  the  plaintiffs  in  the  real  and 
personal  estate  of  John  Wind  Coates,  and  also  under  the 
trusts  of  the  settlement  made  on  his  marriage,  might  be  as- 
certained and  secured ;  that  for  the  purposes  aforesaid,  or 
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80  far  as  might  be  necessary  for  such  purposes,  his  real  and 
personal  estate  might  be  administered,  and  the  trusts  of  the 
settlement  performed ;  and  that  some  proper  person  might 
be  appointed  guardian  of  the  plaintiffs,  and  a  suitable  al- 
lowance made  for  their  past  and  future  maintenance  and 
education. 

Swan  and  Dodds  demurred  for  multifariousness. 

Mr.  Marten^  Q.C.,  and  Mr.  F,  T.  Procter^  for  the  de- 
murrer :  We  have  nothing  to  do  with  anything  except  the 
share  of  the  partnership  business,  and  tne  suit  ought  to 
have  been  limited  to  that.  The  plaintiflEs  have  no  right  to 
include  us  in  the  administration  of  the  real  estate,  and  the 
performance  of  the  trusts  of  the  marriage  settlement :  Jer- 
deinv.  Bright  C)]  Bent  v.  Y(iTdley{*).  This  is  a  stronger 
case  of  misioinder  of  snbjects  than  Bouck  v.  BoucJc  ("),  where 
a  bill  filed  by  one  of  the  next  of  kin  of  an  intestate  against 
his  administrator  for  the  administration  of  his  estate,  and 
also  seeking,  as  against  other  defendants,  to  set  aside  a  deed 
whereby  the  plaintiff  had  assigned  a  portion  of  his  interest 
in  the  estate  lor  their  benefit,  was  held,  on  demurrer  by  the 
administrator,  to  be  multifarious.  The  court  will  not  allow 
distinct  subjects  to  be  mixed  up  in  one  suit  where  it  would 
be  inconvenient  to  the  court,  or  unfair  to  some  one  or  more 
of  the  parties  to  it :  Pointon  v.  Pointon  (*) ;  and  it  will 
manifestly  be  unfair  to  us  if  we  are  to  be  kept  before  the 
court  until  the  intestate's  affairs  shall  have  been  wound  up, 
when  all  the  relief  sought  against  us  might  be  had  by  a 
simple  bill  for  an  account  agamst  ns  individually. 

Mr.  Sovihgate,  Q.C.,  and  Mr.  O.  T.  Rohson^  for  the  plain- 
tiffs, were  not  called  upon. 

*SiE  G.  Jessel,  M.R.:  In  April,  1873,  the  adminis-  [59 
tratrix  was  about  to  be  married  again,  and  as  her  intended 
husband  did  not  want  to  be  mixed  up  in  the  affairs  of  her 
late  husband,  she  assigned  the  share  of  the  partnership 
business  to  Messrs.  Swan  and  Dodds,  npon  trust  to  do  the 
duty  of  the  administratrix  with  respect  to  it.  Clearly, 
Messrs.  Swan  and  Dodds  would  be  proper  parties  to  a  suit 
for  the  administration  of  the  intestate's  estate,  since  they 
must  be  parties  to  the  taking  of  the  accounts.  The  first 
ground  of  the  demurrer  was,  that  the  bill  seeks  to  adminis- 
ter the  real  as  well  as  the  personal  estate,  whereas  Messrs. 
Swan  and  Dodds  are  interested  in  the  personal  estate  only ; 
but  if  the  demurrer  were  to  be  allowed  on  this  ground,  it 
would  be  equivalent  to  holding  that  every  bill  filed  against  a 

(»)  2  J.  «k  H.,  826.  (»)  Law  Rep.,  2  Eq.,  19. 

(«)  ^H.  ik  M.,  602.  (*)  Ibid.,  12  Eq.,  547. 
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legal  personal  representative,  and  praying  for  the  adminis- 
tration of  the  real  as  well  a6  of  the  personal  estate  of  the 
testator  or  intestate,  is  denn;irrable.  The  other  ground  of 
the  demurrer  was,  that  the  bill  went  on  to  pray  that  the 
trusts  of  the  intestate' s  marriage  settlement  might  be  per- 
formed, and  Messrs.  Swan  and  Dodds  had  no  concern  with 
them.  I  regard  the  law  with  respect  to  multifariousness  as 
settled  by  CampbeU  v.  Mackay{^\  that  where  all  the  plain- 
tiffs have  a  common  interest  in  the  whole  of  the  matter  com- 
prised in  the  bill,  tho  objection  of  multifariousness  set  up 
by  defendants  who  are  concerned  only  in  a  portion  of  the 
subject-matter,  is  a  question  of  discretion,  to  be  determined 
upon  considerations  of  convenience  with  regard  to  the  cir- 
cumstances of  each  particular  case.  The  question  is,  ac- 
cording to  Pointon  v.  Poinion{*\  whether  the  various 
subjecte  as  to  which  relief  is  sougnt  are  such  as,  if  lit  for 
discussion,  can  be  properly  dealt  with  in  one  suit.  My 
opinion  being  that  the  various  rights  and  interests  of  the  in- 
fant plaintiffs  can  be  most  conveniently  ascertained  in  one 
suit,  I  must  overrule  the  demurrer. 

Solicitors :  Messrs.  Sharp  &  UlUthorne ;  Mr.  E.  Pectcopp^ 
agent  for  Messrs.  Coates  <6  Son^  Wetherby^  Yorkshire. 

(»)  My.  «k  Or.,  603.*  («)  Law  Rep.,  12  Eq.,  647. 

To  same  effect  BieMmyer  y.  Bickt-  TruesdeU  y.   Rhodes,  26  Wise.,   215; 

myeTt  50  Barb.,  55.   (After  withdrawal  Farmer  v.  FofTiner,  7  House  of  Lords 

of  the  demurrer  and  joinder  of  issue,  Cases,   724 ;    WUkinsan  v.   Fotcke-e,  9 

the  plaintiff  was  finally  defeated  in  the  Hare,  193  ;  Scott  V.  Gfumsey,  60  Burb., 

appellate  court  upon    another   point:  164. 

57  N.  Y.,  49) :  Kerr  on  Frauds,  Ist  Am.  But  see  ViaU  v.  Mott,  87  Barb.,  208  ; 

ed.,  879-882,394;  Shipton  v.  Eatolins,  Shut  v.  Emperingham,  1  Holt's  Eq., 

2  Holt's  Eq.,  109  ;  Edioards  y.  Sarton,  61 ;  Dunn  v.  Dunn,  2  Simons,  829,  and 

1  South  Carolina  Rejp.,  N.  S.,  266,  270;  Mr.  Dunlap's  note  to  Banks's  ed. 


[Law  Reports,  19  Equity  Cases^  60.] 
M.R.,  Dec.  12,  1874. 

60]  *I'^  ^^  Traders'  North  Staffordshire  Carrying 

Company. 

Ex  parte  North  Staffordshire  Railway  Company. 

Company — Winding-up — Distress  by  Creditor — Companies  Act,  1862  (26  d:  26  Ftct, 

c.  89),  «8.  87,  163.    • 

A  distress  levied  by  a  creditor  of  a  company  in  course  of  winding-up  by  or  under 
the  supervision  of  the  court,  after  the  commencement  of  the  winding-up,  is  void. 
Secus,  if  the -distress  is  levied  by  a  party  who  cannot  prove  in  the  winding-up. 
In  re  ExhaU  Coal  Mining  Company  Q)  and  In  re  Lundy  Granite  Company  {^)  discussed. 

(>)  4  D.  J.  A  S.,  877.  (*)  Law  Rep.,  6  Ch.,  462.  • 
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On  the  8th  of  April,  1874,  the  Traders'  North  Staffordshire 
Carrying  Company,  Limited,  passed  an  extraordinary  reso- 
lution under  sect  129  of  the  Companies  Act,  1862,  for  wind- 
ing up  the  company  voluntarily. 

On  the  11th  of  April,  1874,  the  North  Staflfordshire  Rail- 
way Cona'pany,  the  owners  of  the  Trent  and  Mersey  Canal, 
seized  and  distrained  upon  eleven  canal  boats'  belonging  to 
the  Traders'  Company  for  arrears  of  toll  due  to  the  railway 
company. 

Such  distress  was  levied  under  powers  conferred  on  the 
original  proprietors  of  the  canal  (to  whose  rights  the  rail- 
way company  had  succeeded^  by  a  private  act  of  Parliament 
(1  Will.  4,  c.  X.);  the  material  section  (211)  is  set  out  be- 
low (').  The  boats  were  not  *redeemed  within  five  days  [61 
from  the  levying  of  the  distress,  and  the  railway  company 
became  entitled  under  their  said  powers  to  sell  the  boats  on 
the  17th  of  April.    No  sale  was  tnen  made. 

On  the  24th  of  April  a  creditor's  petition  for  winding  up 
the  Traders'  Company  was  presented,  and  on  the  25tn  of 
April  an  injunction  'was  granted  to  restrain  the  company 
from  selling  the  boats.  On  the  2d  of  May  an  order  was 
made  for  continuing  the  winding-up  of  the  company  under 
supervision. 

Th^  boats  were  afterwards  sold  by  arrangement,  and  the 

(*)  Sect.  211 :  **  And  be  it  further  ea-  said  may,  and  he  or  she  is  hereby  em- 
acted  that  the  said  toUs  hereby  made  powered,  to  seize  and  take  the  goods  or 
payable  shall  be  paid  at  sach  place  or  other  things  for  or  in  respect  whereof 
places  near  the  said  navigation  to  such  any  tolls,  or  any  arrears  thereof,  ought 
person  and  in  such  manner  and  under  to  haye  been  paid,  or  any  part  thereof 
such  regulations  as  the  said  company  respectively,  and  the  boat,  vessel,  or 
hereby  established  shall  appoint ;  and  carriage  laden  therewith,  and  in  like 
in  case  of  neglect  or  refusal  of  payment  manner  to  seize  and  take  any  other 
on  demand  o?  any  of  the  tolls  by  this  boat  or  other  vessel  or  cairiage  belong- 
act  authorized  to  be  demanded  and  ing  to  the  person  from  whom  such  ar- 
taken,  or  any  part  thereof,  or  any  ar-  rears  shall  be  dae,  whether  laden  or 
rears  of  such  tolls,  to  the  person  ap-  empty,  passing  or  being  upon  the  said 
pointed  to  receive  the  same,  the  said  navigation  and  railways,  or  either  of 
company  may  sue  for  .the  said  tolls  re-  them,  for  any  arrears  of  tolls  due  and 
spectively  by  action  of  debt  or  upon  payable  to  the  said  company,  and  to 
the  case  in  any  Court  of  Record,  and  detain  the  same  boats,  vessels,  and  ear- 
in  every  such  action  it  shall  be  suffl-  riages  until  such  payment  shall  be 
cient  for  the  plaintiffs  to  declare  that  un-  made,  and  also  until  payment  of  all 
der  or  by  virtue  of  a  certain  act  intitu-  tolls  and  arrears  of  the  said  tolls  which 
led  [here  set  forth  the  title  of  this  act]  may  be  due  from  the  owner  of  sach 
the  said  company,  or  their  assignees  or  boat,  or  other  vessel,  carriage,  or  goods 
mortgagees,  as  the  case  may  be,  are  to  the  said  company,  together  with  rea- 
lawfally  possessed  of  or  entitled  to  such  sonable  charges  for  such  seizure  and 
tolls  as  in  and  by  such  action  are  sought  detention,  and  if  such  distress  shall  not 
to  be  recovered,  and  to  allege  when,  be  redeemed  within  five  days  after  the 
where,  how,  and  wherefore  such  tolls  taking  thereof,  the  same  shall  be  ap- 
becanie  payable  to  the  said  plaintiffs  ;  praised  and  sold  in  like  manner  as  the 
or  such  person  so  appointed  as  afore-  law  directs  in  cases  of  distress  for  rent." 

11  Eng.  Rep.  86 
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proceeds  of  sale  paid  into  a  bank  in  the  joint  names  of 
trustees  for  the  two  companies. 

The  liq^uidator  now  applied  by  summons  that  the  sura 
standing  in  the  names  of  tne  trustees  might  be  paid  to  him. 

Mr.  Pischer^  Q.C.,  and  Mr.  Cozctis- Hardy ^  lor  the  liqui- 
dator :  Sect.  163  of  the  Companies  Act,  1862,  enacts  posi- 
tively that  where  any  company  is  being  wound  up  by  the 
court  or  subject  to  the  supervision  of  the  court,  any  attach- 
ment, sequestration,  distress,  or  execution  put  in  force  against 
the  estate  or  effects  of  the  company  after  the  commencement  of 
the  winding-up  shall  be  void  to  all  intents.  Here  the  wind- 
ing-up comnienced  on  the  8th  of  April:  Hodgkinson  v. 
£^lly^)\  Weston^  8  Case{*);  the  distress  was  not  levied 
until  the  11th  of  April.  It  will  be  said,  however,  on  the 
authority  of  In  re  Exhall  Coal  Mining  Company  (•),  that 
62]  sect.  *163  is  to  be  read  in  conjunction  with  sect.  87,  which 
provides  that  where  an  order  has  been  made  for  winding  up 
a  company,  no  suit,  action,  or  other  proceeding  shau  he 
proceeded  with  or  commenced  against  the  company  except 
with  the  leave  of  the  court  and  subject  to  such  terms  as  the 
court  may  impose.  Here  no  leave  to  proceed  with  the  dis- 
tress has  been  obtained. 

[The  Master  of  the  Rolls  :  I  think  the  case  ought  to 
be  dealt  with  in  the  same  way  as  if  the  railway  company 
were  now  asking  for  leave  to  proceed  with  the  distress.  J 

Then  it  is  submitted  that  such  leave  ought  not  to  be 
granted.  The  object  of  that  part  of  the  Companies  Act, 
1862,  which  relates  to  winding-up  was  to  prevent  one  cred- 
itor obtaining  an  undue  preference  over  another.  The 
effect  of  giving  leave  to  proceed  with  the  distress  in  the  pres- 
ent case  would  be  to  sweep  away  from  the  general  body  of 
the  creditors  a  large  portion  of  the  assets.  Leave  to  pro- 
ceed with  a  distress  ought  not  to  be  given  except  where  the 
refusal  of  leave  would  work  gross  injustice:  InreLundy 
Oranite  Company  (*). 

Mr.  Southqate^  Q.C.,  and  Mr.  Kekewich^  for  the  railway 
company:  The  case  of  In  re  Exhall  Coal  Mining  Com- 
pany (*)  shows  that  the  court  has  a  discretion  to  gaiit  leave 
in  such  cases,  and  that  discretion  ought  to  be  exercised  in 
our  favor,  inasmuch  as  our  title  to  sell  the  boats  was  com- 
plete lonff  before  any  injunction  was  granted :  In  re  Oreai 
^team  Ship  Company  i^).  The  principle  which  guides  the 
court  in  these  cases  is,  that  creditors  who  have  put  in  force 

(»)  Law  Rep.,  6  Eq.,  496.  (*)  Law  Rep.,  6  Ch.,  462. 

(*)  Ibid.,  4  Ch.,  20.  (»)  4  D.  J.  A  S.,  377. 

(»)  4  D.  J.  «k  S.,  877.  (•)  4  D.  J.  &  S.,  68. 
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their  legal  rights  are  not  to  be  deprived  of  the  fruits  of  their 
diligence. 

Sir  G.  Jessel,  M.R.:  The  only  difficultv,  to  my  mind, 
ari^ng  in  this  case  has  been  caused  by  the  decisions  on  the 
statute.  The  section  of  the  act  of  Parliament  appears  to  me 
about  as  plain  an  enactment  as  was  ever  penned,  and  about 
as  easy  to  understand  as  any  section  of  *an  act  of  Par-  [63 
liament  could  possibly  be.  The  words  of  sect.  163  are : 
''Where  any  company  is  being  wound  up  by  the  court  or 
subject  to  the  supervision  of  the  court,  any  attachment,  se- 
questration, distress,  or  execution  put  in  force  against  the 
estate  or  effects  of  the  company  after  the  commencement  of 
the  winding-up  shall  be  void  to  all  intents."  It  is  not  dis- 
puted in  the  case  before  me  that  the  commencement  of  the 
winding-up  was  the  8th  of  April,  1874 ;  it  is  not  disputed 
that  the  distress  in  .question  was  made  upon  the  11th  of 
April)  1874 ;  and  it  is  not  disputed,  also,  that  an  order  for 
winding  up  the  company,  which  is  still  in  force,  was  made 
on  the  2d  of  May,  1874,  and  that  it  is  an  order  to  wind  up 
under  supervision.  The  consequence  is  that  every  word  of 
that  section  apparently  apples,  and  the  distress  is  void  to 
all  intents.  The  distress  in  question  was  made  by  the  North 
Staffordshire  Railway  Company,  who,  having  succeeded  to 
the  business  and  rights  of  a  canal  company,  had,  under  a 
private  act  of  Parliament,  the  usual  powers  of  either  bringing 
an  action  against  their  debtor  for  arrears  of  tolls  due  by  him, 
or  in  the  alternative  of  seizing  any  barge  of  the  debtor  which 
might  happen  to  be  on  the  canal  in .  the  shape  of  distress, 
and  selling  it  according  to  the  ordinary  law  of  distress,  pay- 
ing themselves  out  of  tne  proceeds  of  that  sale  the  arrears 
of  debt  due  by  the  debtor  to  them.  It,  therefore,  is  exactly 
the  case  of  a  creditor  of  the  company  electing  to  get  execution, 
for  that  is  what  it  is,  though  a  summarv  one  by  way  of  dis- 
tress instead  of  by  way  of  action  of  deot.  In  substance  it 
is  getting  payment  by  the  creditor  out  of  the  goods  of  his 
debtor,  and  a  preferential  payment  as  between  tnat  creditor 
and  the  other  creditors  of  the  debtor ;  and,  as  I  understand 
it,  the  very  object  and  meaning  of  the  act  of  Parliament  was 
to  prevent  any  such  preference  being  obtainable  after  the 
commencement  of  the  winding-up. 

It  appears  to  me,  therefore,  that  if  we  look  either  at  the 
words  of  the  section  oi*  at  the  spirit  and  meaning  of  the  en- 
actment, they  both  point  the  same  way,  namely,  to  prevent 
this  particular  creditor  getting  a  preference  out  of  the  goods 
of  the  debtor. 

But  then  it  is  said  that  there  are  decisions  of  the  Court  of 
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Appeal  in  Chancery  (which  I  need  not  say  are  binding  u])on 
me)  which  have  decided  the  exact  contrary  to  be  the  meaning 
64]  of  the  *act  of  Parliament.  I  cantiot  but  say  that  there  has 
been  addressed  to  me  an  argument  fairly  founded  upon  one,  if 
not  upon  both  of  those  decisions.  Difficulties  not  at  first  sight 
easy  to  be  got  over  do  arise  from  a  consideration  of  those  de- 
cisions. In  the  case  of  In  re  ExhaU  Coal  Mining  Company  ('), 
which  was  the  first  of  those  decisions,  the  company  was  not 
the  debtor  of  the  landlord ;  the  actual  tenant  of  the  landlord 
was  a  person  who  was  in  eflfect  the  trustee  for  the  company. 
At  law,  and  for  certain  purposes  in  equity  also,  the  com- 
pany were  strangers  to  tne  landlord.  The  landlord,  after 
the  commencement  of  the  winding-up,  that  is,  after  the  pre- 
sentation of  the  petition  (it  being  the  case  of  a  compulsory 
winding-up),  put  in  a  distress,  and  under  that  distress  took 
some  oi  the  goods  of  the  company,  which  were  uppn  th6 
land  or  in  the  mine,  and  the  question  was  whether  the  163d 
section  avoided  that  distress.  It  was  held,  first  by  the  late 
Master  of  the  Rolls,  and  afterwards  by  the  Lords  Justices 
on  appeal,  that  the  distress  was  valid  and  ought  to  be  en- 
forced. The  two  Lords  Justices  did  not  agree  in  their 
reasons.  According  to  the  report.  Lord  Justice  Knight 
Bruce  gave  as  a  reason,  after  stating  that  the  proposition  of 
the  appellant  was  altogether  unreasonable  and  unjust,  that 
there  was  nothing  in  the  163d  section  which  made  ''it  in- 
cumbent upon  the  court  to  say,  when  a  distress  has  been 
put  in  force  before  the  making* of  the  winding-up  order, 
that  the  company  was  then  being  wound  up  within  the 
meaning  of  the  163d  section."  Speaking  with  the  greatest 
deference  his  Lordship  appears  in  that  to  have  fallen  into  a 
mistake,  for  the  very  words  of  the  section  are,  that  where 
the  company  is  being  wound  up  by  the  court,  the  distress 
which  is  to  be  void  is  the  one  made  after  the  commencement 
of  the  winding-up ;  not  after  the  winding-up,  but  after  the 
commencement  of  the  winding-up.  Tne  words  "being 
wound  up"  must  refer  to  a  period  after  the  order  for  wind- 
ing up  is  made.  Every  company  is  being  wound  up  from 
the  time  when  the  order  to  wind  up  is  made  until  the  wind- 
ing-up is  terminated.  However,  Lord  Justice  Turner  did 
not  concur  in  the  view  so  expressed  by  Lord  Justice  Knight 
Bruce  of  the  163d  section,  and  therefore,  as  the  Lord  Jus- 
tices differed  in  their  view,  I  think  I  am  entitled  to  adopt 
65]  my  own.  The  Lord  *Justice  Turner  concurred  in  the 
decision  for  another  and  a  totally  different  reason,  and  his 
reason  was  that  the  163d  section  of  the  act  was  only  to  avoid 

(»)  4  D.  J.  4  S.,  877. 
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attachments,  &c.,  where  leave  head  not  been  given ,  under 
the  87th  section.  That  is  quite  a  diflferent  ground.  The 
87th  section  empowers  the  court  to  give  leave  to  proceed 
with  actions ;  of  course,  if  the  court  could  give  leave  to  go 
on  with  an  action  up  to  and  incltidin^  execution,  it  is  quite 
absurd  to  say  that  the  execution  under  that  action  shall  be 
void,  and  the  two  sections  cannot  stand  together  except  with 
the  interpretation  given  by  Lord  Justice  Turner,  that  the 
163d  section  does  not  avoid  any  execution  when  leave  has  been 
given  by  the  court  to  prosecute  the  action.  The  two  sec- 
tions may  well  be  read  together,  taking  the  163d  section  to 
be  subject  to  an  exception  where  the  court  gives  leave  under 
tHe  87th  section.  That  was  the  view  of  Lord  Justice  Turner. 
Then  the  matter  came  before  the  present  Lords  Justices, 
in  the  case  of  In  re  Lundy  Oranite  Company  (*)•  In  that 
case,  as  in  In  re  Exhall  Coal  Mining  Company  ("),  the 
company  was  not  the  tenant.  The  person  who  was  tenant 
was  the  person  who,  I  suppose,  was  a  trustee  for  the  com- 
pany. The  company  was  not  the  tenant,  but  was  the  equi- 
table owner  of  the  lease ;  the  original  lessee,  or  some  assignee 
from  him,  was  the  tenant.  Now,  the  landlord  distrained 
after  the  winding-up  order,  not  merely  after  the  commence- 
ment of  the  winding-up,  and  the  question  was,  he  having 
taken  the  goods  of  the  company,  whether  the  distress  was 
valid.  The  late  Master  of  the  ilolls  held  that  it  was  not 
valid.  There  was  an  appeal  from  that  decision,  and  the 
order  was  reversed,  but  the  judgment  of  the  Lords  Justices, 
as  I  understand  it,  takes  this  distinction,  that  where  the 
right  of  .the  landlord  against  his  own  tenant,  not  being  the 
company,  is  not  the  right  of  a  creditor  of  the  company,  but 
is  simply  the  right  to  take  the  goods,  whosesoever  they 
happen  to  be,  the  l'63d  section  has  no  application.  Of  course 
there  is  considerable  difficulty  in  the  words,  but  the  mean- 
ing that  they  put  upon  the  section  was  this,  that  it  must  be 
a  distress  against  the  estate  or  effects  of  the  company  as  estate 
or  effects  of  the  company — ^that  is,  a  distress  which  could 
not  have  been  validly  made  in  any  other  character.  I  do 
not  say  that  I  can  find  the  *words  in  the  section,  but  that  [66 
is  the  decision,  and  a  reason  is  given  for  it  which  appears  to 
be  of  considerable  cogency,  if  I  may  say  so  witn  great 
respect,  and  that  is  this,  that  the  meaning  of  the  act  was  to 
insure  equalitj^  amongst  the  creditors,  and  the  creditor 
whose  proceeding  was  restrained  was  to  come  in  and  prove 
with  the  rest;  but  in  the  case  before  their  Lordships  the 
landlord  was  not  a  creditor  at  all,  and  therefore,  instead  of 

0)  Law  Rep.,  6  Ch.,  462.  O  4  D.  J.  A  S.,  877. 
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S reducing  equality,  it  would  have  produced  inequality,  by 
epriving  him  of  His  legal  right  to  a  distress,  and  giving  him 
nothing  at  all.  It  seems  to  me,  as  I  said  before,  that  that 
is  a  reason  of  very  great  force.  As  I  read  the  decision, 
therefore,  it  merely  amounts  to  this,  that  where  the  landlord 
is  a  stranger,  but  is  not  a  creditor  of  the  company,  and 
where  he  seizes  the  goods  under  his  ordinary  rights  of  land- 
lord, as  bein^  a  stranger's  goods  on  the  lands  of  his  tejiant, 
the  163d  section  does  not  apply.  I  must  say,  it  appears  to 
me,  although  I  do  not  find  the  words,  that  the  reason,  the 
sjjirit,  and  the  meaning  of  the  act  are  entirely  in  accordance 
with  the  decision  of  the  present  Lords  Justices  in  In  fc 
Lundy  Oranite  Company  (*).  Of  course,  as  I  said  before, 
if  it  were  not  so,  you  would  destroy  the  right  of  the  land- 
lord, and  you  would  give  him  nothing  in  return. 

Now  that  that  is  really  the  view  of  their  Lordships  I  think 
may  be  gathered  from  some  passages  in  their  judgments. 
Lord  Justice  James  says  this  ( ) :  "  We  must  consider  what 
is  the  position  of  a  stranger  under  the  act,  the  landlord  hav- 
ing the  power  of  distress  aeainst  the  tenant.  [His  Lordship 
read  the  163d  section.]  Now  these  words  cannot  be  taken 
as  meaning  that  the  distress  is  to  be  absolutely  void  to  all 
intents,  or  else  the  court  would  have  no  jurisdiction  to  allow 
the  landlord  to  proceed" — that  is  in  accordance  with  Lord 
Justice  Turner's  decision  in  In  re  Exhall  Coal  Mining 
Company  (*) — '*and,  moreover,  a  distress  would  be  void  as 
against  another  lessee  if  the  goods  of  the  company  were  left 
on  the  land  and  were  taken.  But  it  is  impossible  that  a  dis- 
tress on  land  can  be  void  merely  because  the  company  have 
foods  there."  With  the  greatest  possible  respect  td  the 
lOrd  Justice,  I  do  not  think  that  that  is  a  fair  construction — 
67]  a  distress  put  in  force  to  be  *void  to  all  ifitents  must 
mean  so  far  as  regards  the  goods  of  the  company.  It  never 
could  have  been  read,  I  think,  fairly  to  make  it  void  against 
other  people.  No  doubt  that  is  the  literal  meaning  of  the 
words,  but  I  do  not  think  that  that  is  a  fair  construction. 
Then  his  Lordship  says  :  ''  In  no  other  jjart  of  the  act  is  any 
person  dealt  with  except  the  company,  its  creditors,  and  its 
oontributories.  The  sole  object  of  the  act  was  to  make  an 
equitable  provision  in  the  nature  of  a  bankruptcy  for  th^ 
distribution  of  the  effects  of  the  company  amongst  the  per- 
sons entitled,  but  not  to  alter  any  other  rights  which  tney 
might  acquire  during  the  winding-up."  That,  if  I  may  say 
so,  is  a  proposition  which  commands  my  most  cordial  assent. 
Then  he.  goes  on  to  say  :  "  If  the  official  liquidator  chooses 

0)  Law  Rep.,  6  Ch.,  462.     (*)  Law  Rep.,  6  Ch.,  466.     (')  Law  Rep.,  6  Ch.,  467. 


Vol  XIX.]  EQUITY  CASES.  679 

M.R.    In  re  Traders'  &c.  Carrying  Co.     Ex  parte  North  StaflTordflhire  Ry.  Co.    1874 

to  leave  goods  in  the  order  and  disposition  of  a  bankrupt, 
there  is  nothing,  so  far  as  I  can  see,  to  prevent  the  assignee 
from  taking  them ;  and  so  if  he  leaves  goods  in  a  house 
where  a  landlord  has  a  right  to  distrain,  the  official  liqui- 
dator must  take  the  consequences.  It  must  be  the  true  mean- 
ing of  the  act  to  consider  these  provisions  as  confined  to 
proceedings  by  a  creditor  of  the  company  against  the  goods 
of  the  company  ;  and  the  act  must  be  read  according  to  the 
manifest  intention,  which  could  not  have  been  that  during 
the  many  years  over  which  the  winding-up  maj  extend,  the 
court  should  have  power  to  interfere  with  the  rights  of  every 
one  who  happened  to  have  goods  of  the  company  in  his  pos- 
session. The  landlord  has  a  right  to  proceed  a^inst  his 
tenant,  and  against  the  goods  of  every  stranger  which  hap- 
pen to  be  upon  the  land,  and  subject  to  distress."  I  thiiuc 
that  that  entirely  makes  out  the  proposition  I  have  men- 
tioned, that  the  exception  from  the  operation  of  the  163d 
section  is  confined  to  the  case,  which  was  the  one  before 
their  Lordships,  viz.,  that  of  a  stranger  taking  the  goods  of 
the  company.  Then  Lord  Justice  Mellish  says^  "It  is 
a  question  oi  general  importancQwhether  this  section  relates 
only  to  distress  against  the  company,  that  is  to  say,  where 
the  company  is  the  debtor,  or  extends,  as  has  been  contended, 
to  all  cases  of  distress" — He  takes,  in  fact,  the  same  dis- 
tinction where  the  company  is  the  debtor — ''The  landlord  is 
by  the  law  of  this  country  entitled  to  take  as  a  security  for 
his  rent  the  goods  upon  his  land,  whomsoever  they  belong 
to.  Then,  was  it  mtended  to  deprive  the  landlord  of 
*that  right  if  the  eoods  happened  to  belong  to  a  com-  [68 
pany  under  liquidation?  It  would  be  very  extraordinary 
if  the  Legislature  had  deprived  the  landlord  of  that  rieht, 
without  clear  and  express  words,  and  without  giving  him 
any  compensation.  The  right  to  prove  debts  is  confined  to 
creditors  of  the  company,  and  if  this  section  makes  this 
distress  void,  I  do  not  see  what  power  the  court  would  have 
to  say  that  the  landlord  has  any  right  to  prove  for  his  debt." 
It  therefore  seems  to  me  .plain  that  both  of  the  present 
Lords  Justices  take  this,  which  I  may  say,  with  great 
respect,  appears  to  me  to  be  a  very  sensible,  view  of  the  act. 
It  would  be  monstrous  to  hold  that  this  section  deprived  the 
landlord  of  his  right  to  take  the  goods  of  a  stranger  to  him, 
simply  because  the  stranger  was  a  company  in  liquidation, 
without  giving  him  the  correlative  right  of  proving  against 
the  company's  assets,  and  being  paid  pro  rata  with  the 
company's  creditors.  It  never  could  be  intended  to  do 
more  than  insure  a  just  distribution  amongst  the  creditors. 
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The  case  I  have  before  me  is  the  very  case  that  was  put  as 
an  illastration  by  Lord  Justice  James — ^it  is  a  distress  by  a 
creditor  against  the  goods  of  the  company,  his  debtor.  It  is 
an  attempt  by  the  creditor  to  obtain  a  jjreference  as  between 
himself  and  the  other  creditors,  and  it  is  a  preference  ob- 
tained, or  sought  to  be  obtained,  after  the  commencement  of 
the  windinff-up. 

I  hold,  therefore,  that  the  claim  of  the  railway  company 
is  ill-founded,  and  that  the  whole  of  the  money  belongs  to 
the  liquidator. 

Solicitors:  Messrs.  Worthington^  Evaits  cfe  Cb.,  agents  for 
Mr.  W.  H.  B is/top,  Stoke-upon- Trent ;  Messrs.  Burchell. 


[Law  Reports,  19  Equity  Cases,  69.] 
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69]  *T0DD  V.   MOORHOUSE. 

[1872    T.    62.] 

BetUement — IhiarU  far  lift — Shara-^CaUt — Advanea  hy  Tenant  for  Life — ^Z»0f»— 

InUregt, 

A  tenant  for  life  under  a  settlement  comprising  shares  has  a  lien  on  the  shares  for 
repayment  with  interest  of  advances  made  at  the  request  of  the  trustees  for  the  pur- 
pose of  paying  calls  on  the  shares,  even  though  the  trustees  might,  by  exercising 
powers  vested  m  them,  have  raised  the  necessary  money  otherwise. 

By  a  settlement,  dated  the  10th  of  July,  1845,  made  on 
the  marriage  of  the  plaintiff,  Ralph  Todd,  with  Mary  Tetlev, 
his  second  wife,  the  trusts  of  a  sum  of  £6,000,  then  in  the 
hand  of  the  trustees  of  the  settlement,  were  declared  to  be  to 
invest  the  same  in  (amongst  other  things)  the  purchase  of 
shares,  stocks,  funds,  debentures,  or  scrip  of  any  railway 
company  or  railway  companies  in  the  United  Kingdom,  and 
to  sell,  vary,  and  transpose  the  investments  from  time  to 
time,  and  to  stand  possessed  of  such  investments  upon  trust 
to  pay  the  income  to  Mary  Tetley  during  her  life  for  her 
separate  use,  without  power  of  anticipation,  and  after  her 
death  to  pay  the  income  to  the  plaintiff  (in  case  he  survived 
her)  during  his  life ;  and,  subiect  to  such  life  interests  upon 
trusts  for  the  benefit  of  five  daughters  of  the  plaintiff  by  a 
former  marriage. 

Part  of  the  £6,000  was  invested  in  the  purchase  of  forty- 
six  shares  in  the  Leeds  and  Dewsbury  Railway  and  Canal 
Company,  and  twenty-nine  shares  .in  the  Leeds  and  Man- 
chester Railway  Company.  On  these  shares,  calls  amount- 
ing in  the  whole  to  £463,  were  made  in  or  about  1848.   • 
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The  bill  alleged,  and  the  court  found  the  fact  to  be,  that 
Mrs.  Todd  at  tne  request  of  the  trustees  advanced  and  lent 
to  them  out  of  her  separate  moneys,  and  for  the  purpose  of 
avoiding  the  forfeiture  or  sale  of  the  said  shares,  the  sums 
necessary  to  pay  the  said  calls :  and  accordingly  the  calls, 
amounting  in  the  whole  to  £463,  were,  prior  to  1852,  paid 
by  the  trustees  out  of  the  advances  made  by  Mrs.  Todd  for 
the  purpose. 

*The  shares  were  subsequently  converted  into  £1,500  [70 
London  and  North  Western  Railway  stock. 

Mrs.  Todd  during  her  life  received  the  whole  income  of  the 
trust  fund.  She  died  in  May,  1867,  having  made  a  will  of 
which  the  plaintiff  was  named  exeputor ;  and  letters  of  ad- 
ministration with  the  will  annexed  had  been  granted  to  the 
plaintiff  accordingly. 

The  bill  prayed  for  a  declaration  that  the  plaintiff,  as  the 
legal  personal  representative  of  his  late  wife,  was  entitled 
to  a  lien  on  the  £1,500  London  and  North  Western  Railway 
stock  to  secure  the  repayment  of  the  said  sum  of  £463  with 
interest  from  the  deatn  of  Mrs.  Todd ;  and  for  consequential 
relief. 

The  cause  now  came  on  to  be  heard. 

Mr.  Bagshawe^  Q.C.,  and  Mr.  Oraham  Hastings^  for  the 
plaintiff,  referred  to  Burridge  v.  Row  (*) ;  Rowley  v.  Un- 
win  (•);  Shearman  v.  British  Empire  Assurance  Com- 
pany ("). 

Mr.  Marten^  Q.C.,  and  Mr.  E.  Cutler^  for  the  trustees  of 
the  settlement. 

Mr.  WhitehornCy  for  the  beneficiaries,  insisted  that  a  lien 
for  payments  in  the  nature  of  salvage  only  exists  where  the 
trustees  could  themselves  advance  the  money  and  obtain  a 
charge  on  the  trust  property  for  it ;  that  wherever,  as  in  the 
present  case,  the  trustees  could  have  raised  the  money  neces- 
sary to  make  the  payments  by  sale  or  otherwise,  thev  could 
not  create  a  charge  m  their  own  favor,  still  less  in  favor  of 
another :  Darcy  v.  Croft  (*) ;  Clack  v.  Holland  (')•  He  also 
contended  on  the  facts  that  Mrs.  Todd  intended  the  money 
as  a  gift :  and  that  her  acts  during  her  lifetime  precluded 
herself  and  her  representatives  from  claiming  a  lien. 

Sir  Qt.  Jessel,  M.R.!  I  should  have  been  very  sorry  in- 
deed if  any  judge  had  ever  stated  the  law  in  accordance 
with  the  proposition  laid  down  by  *Mr.  Whitehorne.  [71 
The  proposition  he  affirms  is  this,  that  if  one  of  the  cesiuis 

(»)  1  y.  A  C.  Ch.,  183.  (*)  9  Ir.  Ch.  Rep.,  19. 

(«)  2  K.  <fe  J.,  138.  (»)  19  Beav.,  262. 

(»)  Law  Rep.,  14  Eq.,  4. 

11  Eng.  Rep.  86 
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que  trust  advances  money  for  the  purpose  of  paying  a  sum 
properly  payable  out  of  the  corpus  of  the  trust  funds,  then, 
unless  it  can  be  shown  that  the  trustees  could  not  raise  the 
money  in  any  other  way,  the  person  advancing  his  money 
is  to  lose  it.  That  is,  the  cestuzs  que  trust  are  to  be  enriched 
by  the  amount  advanced  merely  because  the  trustees  by 
some  possible  means  or  other  could  otherwise  have  raised, 
that  amount,  and  the  cestuis  qu£  trust  can,  therefore,  keep 
both  the  money  advanced  and  the  property  which  ought  to 
have  been  sold  to  raise  the  money.  Common  sense,  com- 
mon honesty,  and  sound  law  are  altogether  against  any  such 
extravagant  notion. 

The  case  of  the  plaintiff  is  of  the  simplest  possible  kind. 

[His  honor  then  stated  the  facts,  and  came  to  the  conclu- 
sion on  the  evidence  that  Mrs.  Todd,  in  advancing  the 
money,  was  not  making  a  gift,  but  was  complying  witn  the 
urgent  request  of  the  trustees  in  order  to  prevent  the  shares 
being  sold  or  forfeited :  and  he  then  continued :] 

There  is,  to  my  mind,  no  defence  whatever,  and  I  think 
the  defendants  would  have  done  well  to  have  admitted  the 
claim.  Their  first  defence  was  that  monstrous  proposition 
of  law  to  which  I  have  adverted,  which  I  think  does  not 
deserve  any  further  consideration.  Their  second  defence  is 
that  the  lady  intended  it  as  a  gift  and  not  as  a  loan.  When 
we  look  at  the  evidence  I  think  there  can  be  no  question 
whatever,  even  if  the  onus  probandi  were,  as  it  is  not,  on 
the  plaintiff,  because  this  ladv  was  not  the  mother  but  the 
step-mother  of  the  children  who  were  entitled  in  remainder 
to  these  trust  funds,  and  there  was  no  presumption  of  law 
that  she  intended  a  gift  to  them,  and  there  is  no  presump- 
tion of  fact.  Then  it  is  said  she  never  made  this  claim  in 
her  lifetime ;  but  why  should  she  make  a  claim  %  She  was 
receivinff  the  dividends  on  the  shares ;  she  did  not  want 
them  to  be  sold  ;  the  very  object  she  had  in  advancing  the 
money  was  to  prevent  the  shares  being  sold.  Both  she  and 
the  trustees  thought  that  a  sale  would  be  an  injury  to  every- 
body ;  and  so  it  has  turned  out,  for  the  shares,  as  I  have 
been  informed  at  the  bar,  have  risen  very  much  in  value. 
But  after  her  death,  when  her  interest  has  ceased,  her  ad- 
72]  ministratoi*  requires  *to  be  repaid  the  money :  and  I 
must  say  I  never  saw  a  clearer  case.  *  I  shall  make  a  decree 
for  the  plaintiff,  directing  £463  and  interest  to  be  raised,  and 
I  shall  give  him  the  costs  of  the  suit. 

Solicitors:  Mr.  H.  M.  P.  SJieppard;  Messrs.  Torr^  Jane- 
way  &  Co.^  agents  for  Messrs.  Simpson  &  Burrell^  Leeds; 
Mr.  If.  G.  Brighten;  Messrs.  Iliffe^  Russell  &  Iliffe, 

See  7  Eng.  Rep.,  787. 
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[Law  Reports,  19  Equity  Cases,  72.] 
M.R.,  Dec.  21,  1874. 

.    FiNNEGAiq^  V.  James. 

[1874    F.    70.] 

Patent  JSuit — Practice — Delivery  of  Particulars  of  Breaches  and  OhjecUonfi — 16  d:  \^ 

Vict  c.  88,  ».  41. 

The  practice  prescribed  by  the  statute  16  <fe  16  Vict  c.  83,  s.  41.  with  respect  to 
actions  at  law  for  the  infringement  of  letters  patent  ought  to  be  followed  in  suits  in 
equity  as  closely  as  circumstances  will  permit.  * 

A  plaintiff  in  a  patent  suit  ought  either  to  state  in  his  bill  the  particulars  of 
the  broaches  complained  of,  or  to  deliver  along  with  his  bill  a  written  state- 
ment of  such  particulars,  which  statement  need  not  be  filed.  A  defendant  in  a 
patent  suit  ought  to  set  forth  in  his  answer  the  particulars  of  any  objections  on 
which  he  relies. 

This  was  a  suit  to  restrain  the  infringement  of  a  patent. 

The  plaintiflE  had  filed  interrogatories  requiring  the  defen- 
dants (amongst  other  things)  to  set  forth  to  the  best  of  their 
knowledge,  information,  and  belief,  full  particulars,  speci- 
fying the  names  and  addresses  of  the  persons  by  whom,  the 
places  where,  the  dates  at  and  the  manner  in  which  the 
plaintiff  s  invention  was  alleged  by  the  defendants  to  have 
been  used  before  the  date  of  the  plaintiffs  patent  in  th^  said 
bill  mentioned.  The  defendants  declined  to  set  forth  such 
particulars,  on  the  ground  that  the  matters  inquired  after 
related  exclusively  to  the  defence.  The  plaintiff  filed  ex- 
ceptions, which  now  came  on  to  be  heard. 

Mr.  CooksoTij  for  the  plaintiff:  It  may. be  admitted  that 
under  the  general  practice  of  the  court  the  defendants  would 
not  be  required  to  furnish  such  particulars ;  *but  the  [73 
practice  in  patent  suits  is  regulated  by  16  &  16  Vict.  c.  83, 
8.  41,  which  enacts  that  such  particulars  shall  be  given  by 
the  defendants.     [He  was  stopped.] 

Mr.  Lawson^  for  the  defendants :  It  is  clearly  settled  that 
the  defendants  are  not  bound  to  give  the  discovery  sought 
by  this  interrogatory  at  this  stage  of  the  cause :  Daw  v. 
jSlevO;  Bovillv.  Smiths.  The  provisions  of  the  statute 
apply  to  actions  at  law,  and  are  not  adopted  in  equity  un- 
less issues  are  directed :  Bovill  v.  Ooodier  (*).  The  defen- 
dants would  be  placed  at  great  disadvantage  if  they  were 
required  to  furnish  these  particulars  now,  for  they  would 

(>)  2  H.  A  M.,  Y25.  («)  Law  Rep.,  2  Eq.,  469. 

(»)  Law  Eep.,  1  Eq.,  85. 
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not  be  able  to  adduce  at  the  hearing  any  other  instances  of 
prior  user. 

[The  Master  of  the  Rolls  :  I  should  not  tie  the  defen- 
dants so  strictly  as  that ;  but  if  tjiey  set  up  any  other  in- 
stances of  prior  user,  I  should  expect  them  to  show  that  they 
discovered  them  after  the  answer  was  put  in,  and  also  that 
they  gave  proper  notice  to  the  plaintiff  of  their  intention  to 
use  them  at  the  hearing.  ] 

At  all  events  the  plaintiff  ought  to  furnish  particulars 
of  the  breaches  on  which  he  relies ;  he  has  not  done  that, 
and  the  defendants  ought  not  to  be  required  to  put  in  a 
further  answer  until  the  plaintiff  has  furnished  those  par- 
ticulars. 

Sir  G.  Jessel,  M.R.,  said  that  he  saw  no  reason  why  the 
practice  as  to  furnishing  particulars  should  be  confined  to 
cases  in  which  the  court  directed  issues.  In  his  opinion  the 
practice  at  law  ou^ht  to  be  followed  as  closely  4s  circum- 
stances would  admit ;  and  sufficient  consideration  had  not 
been  given  to  the  effect  of  Sir  John  Rolfs  Act  f25  &  26  Vict, 
c.  42).  The  plaintiff  at  law  was  recjuired  by  tne  statute  (16 
&  16  Vict.  c.  83,  s.  41)  to  deliver  with  his  declaration  par- 
ticulars of  the  breaches  complained  of ;  and  the  defendant 
was  required  to  deliver  with  his  pleas  particulars  of  the  ob- 
jections relied  on.  By  analogy,  tne  plaintiff  in  equity  ought 
either  to  state  in  his  bill  the  particulars  ot  the  breaches  com- 
plained of,  or  to  deliver  along  with  his  bill  a  written  state- 
ment of  such  particulars;  and  as  particulars  of  breaches 
74]  were  often  somewhat  lengthy,  it  *would  be  cheaper, 
and  therefore  in  most  cases  preferable,  to  deliver  a  separate 
statement,  which  need  not  be  filed.  The  defendant,  on  the 
other  hand,  ought  in  his  answer  to  set  forth  the  particulars 
of  the  objections  he  relied  on ;  such  objections  were  gener- 
ally short,  and  there  Was  no  reason  for  putting  them  in  a 
separate  document.  In  the  present  case  the  exceptions 
would  be  allowed  ;  but  the  plaintiff  must  deliver  particulars 
of  the  breaches  complainea  of,  and  the  defendants  would 
have  fourteen  days  from  the  time  of  such  delivery  to  put  in 
a  further  answer :  the  costs  to  be  costs  in  the  cause. 

Solicitors :  Mr.  T.  H.  Kent;  Messrs.  Western  <£  Sans. 
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[Law  Reports,  19  Equity  Oases,  74.] 
M.R.,  Dec.  21, 1874. 

Hopkinson  v.  Forsteb, 

[1873    H.    41.] 
Banker — Check — EquUaJbie  Astiffttmrni. 

A  check  is  not  an  equitable  assignment  of  the  drawer's  balance  at  his  bankers. 
Dicta  in  KeeM  v.  Beard  (*)  commented  on. 

This  was  an  interpleader  suit  instituted  by  Messrs.  Hop- 
kinson, bankers  and  army  agents,  for  the  purpose  of  ascer- 
taining the  rights  of  the  claimants  to  a  fund  in  their  hands. 

The  plaintiffs  were  the  bankers  of  the  defendant  Forster, 
who,  up  to  the  7th  of  May,  1867,  was  a  cornet  in  the  3d 
Dragoon  Guards.  The  plaintiffs  were  also  the  agents  of 
that  regiment.  On  the  7th  of  May,  1867,  Forster  retired 
from  the  army,  having  sold  his  commission,  and  on  the  fol- 
lowing day  it  became  the  duty  of  the  plaintiffs,  as  agents  of 
the  regiment,  out  of  moneys  placed  in  their  hands  as  such 
agents  and  held  by  them  subject  to  the  directions  of  the  mili- 
tary authorities,  to  issue  to  Forster  the  sum  of  £365  18^.  Qd,^ 
the  price  of  the  commission.  On  that  date  a  balance  of 
£38  45.  8d.  was  standing  to  Forster*  s  credit  on  his  private 
banking  account. 

*Various  claims  having  been  made  to  the  proceeds  [75 
of  the  sale  of  the  commission,  this  suit  was  instituted,  and 
the  plaintiffs  paid  into  court  the  sumd  of  £365  18^.  6d.  and 
£38  45.  8d. 

The  cause  now  came  on  to  be  heard.  Amongst  other 
claims  made  to  the  fund  in  court,  was  one  by  the  defendant 
Dr.  CuUen,  which  arose  under  the  following  circumstances : 

Dr.  CuUen  was  assistant-stirgeon  in  the  regiment  to  which 
Forster  belonged.  In  February,  1867,  the  regiment  was 
quartered  in  India.  On  the  2oth  of  that  month  Forster  ap- 
plied to  Cullen  to  change  a  check  for  him,  and  CuUen  ac- 
cordingly advanced  Forster  £50,  he  giving  Cullen  a  check 
for  that  amount,  dated  the  same  day,  and  drawn  on  the 
plaintiffs.  On  the  23d  of  April,  1867,  the  plaintiffs  received 
a  letter  from  Forster  in  the  following  terms : 

''Before  leaving  India  I  drew  some  checks  on  you,  which 
I  hope  have  been  met  before  this  by  my  commission  money. 
If  they  have  not,  please  let  me  know ;  also,  how  soon  I  may 
expect  my  commission.  I  also  wish  you  to  plac«  £25  to 
Captain  Fitzgerald's  credit  and  £50  to  Dr.  CuUen' s,  as  soon 
as  possible." 

(•)  8  C.  B.  (N.S.),  372. 
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The  check  was  presented  on  the  23d  of  May,  1867,  and  was 
dishonored. 

Mr.  Chitty^  Q.C.,  and  Mr.  OracJcnall,  for  the  plaintiflfs. 

Mr.  A.  T,  Watson^  for  Dr.  CuUen :  First,  the  letter  writ- 
ten by  Forster  created  a  charge  in  my  favor. 

[The  Master  of  the  Rolls  :  You  can  have  no  charge  in 
equity  without  an  intent  to  charge.  The  letter  on  which 
you  rely  was  not  written  with  any  intent  to  charge  the  fund ; 
it  was  a  mere  letter  of  instructions  to  the  bankers.  ] 

Secondly,  the  check  itself  constitutes  a  good  equitable  as- 
signment. In  Keene  v.  Beard  C)y  Mr.  Justice  Byles  says, 
with  respect  to  a  check,  this :  ' '  In  one  respect  it  differs  from 
a  bill  of  exchange,  it  is  an  appropriation  of  so  much  money 
of  the  drawer's  in  the  hands  of  the  banker  upon  whom  it  is 
76]  drawn  for  the  purpose  *of  discharging  a  debt  or  liabil- 
ity of  the  drawer  to  a  third  person ;  whereas  it  is  not  neces- 
sary that  there  should  be  money  of  the  drawer's  in  the  hands 
of  the  drawee  of  a  bill  of  exchange."  That  shows  my  claim 
to  be  good,  at  all  events,  to  the  £38  4J?.  8^. 

Mr.  Roxburgh^  Q.  C. ,  Mr.  Oraham  Hastings^  Mr.  Davey^ 
Mr.  Kischy  and  Mr.  Everitty  were  for  other  defendants. 

[^Ex  parte  South  (")  and  Larimer e  v.  Morgan  (")  were  re 
f erred  to.]  ' 

Sir  G.  Jessel,  M.R.:  A  check  is  clearly  not  an  assign- 
ment of  money  in  the  hands  of  a  banker :  it  is  a  bill  of 
exchange  payable  at  a  banker' s.  The  banker  is  bound  by 
his  contract  with  his  customer  to  honor  the  check,  when  he 
has  sufficient  assets  in  his  hands ;  if  he  does  not  fulfil  his 
contract  he  is  liable  to  an  action  by  the  drawer,  in  which 
heavy  damages  maybe  recovered  if  the  drawer's  credit  has 
been  injured.  I  do  not  understand  the  expressions  at- 
tributed to  Mr.  Justice  Byles  in  the  case  of  Keene  v. 
Beard  (*) ;  but  I  am  quite  sure  that  learned  judge  never 
meant  to  lay  down  that  a  banker  who  dishonors  a  check  is 
liable  to  a  suit  in  equity  by  the  holder. 

His  honor  decided  on  the  other  claims  to  the  £365  18^.  6^., 
but  held  that  the  £38  4^.  9>d.  had  been  improperly  paid  into 
court,  there  being  no  conflicting  claims  as  to  it,  and  he  di- 
rected the  latter  sum  to  be  repaid  to  the  plaintiffs. 

Solicitors :  Messrs.  Frank  Richardson  &  Sadler  ;  Messrs. 
Fldd^gate^  Clarice  &  Smith ;  Messrs.  Deane^  Chfibb  &  Co.; 
Mr.  Ha>con  ;  Messrs.  Beyfus  &  Beyfus ;  Mr.  Pierpoint. 

(»)  8  C.  B.  (N,S.),  372.  (»)  2  Sw.,  392.  (»)  Law  Rep.,  7  Ch.,  660. 

See  note,  7  Eng.  Rep.,  69. 
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■ 

[Law  Reports,  19  Equity  Cases,  77.] 
V.C.M.,  Nov.  7,  1874. 

*GowAN  V.  Broughtok.  [77 

[1869    G.     160.] 

AdmifdOration  SuU—Eepefoa  and  Debt^-^Lapmd  Share  of  Beaiduary 

Feraonal  Estate, 

A  testatrix,  being  possessed  of  personal  estate,  gave  to  her  niece,  subject  to  all 
legacies  and  bequests,  the  residue  of  her  estate  up  to  the  end  of  the  year  1865 ;  and 
she  gave  all  accumulations  from  that  date  equally  between  her  gi-eat-nephews.  The 
share  of  residue  to  the  niece  lapsed  by  her  death  in  the  lifetime  of  the  testatrix : 

Held,  that  the  only  residue  was  that  given  to  the  niece,  which  lapsed,  and  waa  liable 
to  all  the  expenses  and  debts. 

Semble,  that  wherever  there  is  a  lapsed  share  of  residuary  estate,  whether  personal 
or  real,  the  lapsed  share  is  the  primary  fund  for  payment  of  debts  and  expenses. 

Georgiana  Sophia  Broughton,  by  her  will,  dated  the 
24th  of  December,  1855,  being  possessed  of  and  entitled  to 
considerable  personal  estate,  after  divers  specific  and  pecu- 
niary bequests,  gave  and  bequeathed  to  her  niece  Harriet 
Richmond,  subject  to  all  legacies  and  bequests,  the  residue 
of  her  estate  up  to  the  end  of  the  year  1855 ;  and  she  gave 
and  bequeathed  all  accumulations  from  that  date  in  equal 
shares  to  the  sons  of  her  late  niece  Georgiana  Broughton. 
The  testatrix  died  on  the  7th  of  January,  1869.  Harriet 
Richmond  died  before  the  testatrix,  whereby  the  legacy  of 
the  residue  up  to  the  end  of  the  year  1855  lapsed,  and  be- 
came undisposed  of,  and  was  divisible  amongst  the  next  of 
kin  of  the  testatrix  living  at  her  death. 

The  bill  was  filed  for  tne  administration  of  the  testatrix' s 
estate  by  her  next  of  kin. 

The  cause  came  on  for  hearing  on  the  25th  of  June,  1872, 
when  the  court  declared  that  the  funeral  expenses  and  debts 
of  the  testatrix  were  to  be  paid  out  of  the  residue  of  the  per- 
sonal estate.  And  it  was  declared  that  there  was  an  intes- 
tacy as  to  the  residue,  after  deducting  legacies  and  bequests, 
of  the  estate  of  the  testatrix  up  to  the  end  of  the  year  1855 ; 
and  that  such  residue  passed  to  the  next  of  kin  oi  the  testa- 
trix, and  inquiries  were,  directed  as  to  *the  amount  of  [78 
the  residuary  estate  and  of  the  accumulations  subsequent  to 
the  31st  of  December,  1855. 

The  cause  now  came  on  upon  further  consideration,  and  a 
question  arose  whether  the  costs,  debts,  and  expenses  should 
be  borne  exclusively  bv  the  lapsed  share  of  Harriet  Rich- 
mond. 


'# 
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Mr.  Bristowe^  Q.C.,  and  Mr.  Woodhouse^  for  the  personal 
representatives  of  the  testatrix :  The  question  we  now  have 
to  submit  to  the  court  is,  whether  the  debts  and  expenses 
which  have  been  thrown  on  the  residue  ought  not  to  be  borne 
equally  by  those  taking  the  lapsed  legacy  and  those  to  whom 
the  other  portion  of  the  residue  was  bequeathed.  The  resi- 
due is  given  to  two  persons:  one  dies,  and  consequently 
that  share  lapsed ;  we  now  say  that  the  lapsed  share  and  the 
other  portion  of  the  r^idue  must  bear  the  costs  equally.  A 
similar  point  was  decided  by  your  honor  in  Ryves  v.  Ryves  (*); 
and  in  ^ad  v.  HardaJcer  (")  it  was  held  that  the  specifically 
devised  estates  and  the  descended  estates  were  liable  ratably 
to  the  payment  of  debts. 

In  Eyre  v.  Marsden  (*)  the  costs  of  the  suit  were  thrown 
upon  the  general  estate  of  the  testator,  and  upon  the-fund 
wnich  had  arisen  from  the  excess  of  accumulations  beyond 
the  period  allowed  by  the  Thellusson  Act.  Ackroyd  v. 
Smithson{*)  is  another  case  in  our  favor,  and  Elborne  v. 
Good{*)  is  an  authority  distinctly  laying  down  the  same 
rule,  where  a  fund  arismg  from  accumulations  of  the  testa- 
tor's estate,  made  after  the  period  prescribed  by  the  Thellus- 
son Act,  was  claimed  by  the  residuary  legatees  and  by  the 
next  of  kin  adversely  to  each  other,  and  the  court  decided 
in  favor  of  the  next  of  kin,  bdt  ordered  the  costs  of  suit  to 
be  paid  out  of  the  fund  composed  of  the  residue  and  the 
lawful  accumulations,  and  out  of  the  fund  in  dispute  pro 
rata.  The  rule  laid  down  by  your  honor  in  Scott  v.  Cumber- 
land (•)  had  reference  to  real  estate  undisposed  of,  in  which 
respect  it  differs  from  this  case.  Here  the  property  consists 
of  petsonal  estate,  and  it  was  actually  disposed  of,  but  the 
79]  legacy  failed  by  lapse  during  the  testatrix's  *life.  There 
is  no  case  in  which,  as  oetween  lapsed  personal  estate  and 

Eersonal  estate  given  to  an  individual,  the  lapsed  estate  has 
een  made  to  pay  all  the  costs. 

Mr.  Olasse^  Q.C.,  and  Mr.  T.  IT.  Briggs^  Mr.*/.  Pearson^ 
Q.C.,  and  Mr.  Cecil  Russell^  and  Mr.  Bury^  for. defendants, 
were  not  called  upon. 

Sir  R.  Malins,  V.C:  It  is  not  necessary,  in  the  view  I 
take  of  this  case,  to  decide  the  general  q^uestion  which  has 
been  argued.  The  question  I  have  to  decide  is,  whether  the 
residue  given  to  Harriet  Richmond,  the  niece  of  the  testa- 
trix, and  which  lapsed  by  her  death  in  the  lifetime  of  the 
testatrix,  is  to  bear  the  costs  of  the  suit.     The  testatrix,  after 

(»)  Law  Rep.,  11  Eq.,  639.  (*)  1  Bpo.  C.  C,  503, 

(«)  Law  Rep.,  16  Eq.,  175.  (»)  14  Sim.,  166. 

(3)  4  My.  A  Cf.,  231.  (•)  Law  Rep,,  18  Eq.,  678. 
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divers  bequests,  says:  "I  give  and  bequeath  to  my  niece, 
Harriet  Richmond,  subject  to  all  legacies  and  bequests,  the 
residue  of  mv  estate  up  to  the  end  of  the  year  1865.  I  give 
and  bequeath  all  accumulations  from  that  date  in  equal 
shares  to  the  sons  of  my  late  niece,  Georgiana  Broughton.'* 
I  think  the  construction  of  the  will  is,  that*the  CTeat-neph-  * 
ews  take  all  the  additions  to  the  property  made  subsequently 
to  the  year  1866  as  a  pecuniary  legacy,  the  amount  oi  which 
was  uncertain  but  is  now  ascertained ;  I  decide,  therefore,' 
that  it  is  a  pecuniary  legacy,  and  not  residue  at  all.  How, 
then,  is  the  residue  given  ?  It  is  the  gift  of  the  niece,  Har- 
riet Richmond,  subject  to  all  legacies  and  bequests,  I  think 
there  is  but  one  residuary  bequest  here,  and  therefore  that 
if  Harriet  Richmond  had  survived  the  testatrix,  the  costs 
must  have  been  taken  out  of  that  portion,  and  that  the  pe- 
cuniary legacies  would  have  been  exonerated,  and  as  she 
died  before  the  testatrix,  the  costs  will  come  out  of  that  resi- 
due which  lapsed  by  her  death. 

But  the  point  having  been  raised  as  to  whether  a  lapsed 
share  of  residue  would  exonerate  a  share  of  residue  well 
bequeathed,  I  express  my  opinion  upon  it.  I  had  to  decide 
the  same  question  as  to  real  estate  in  Scott  v.  Curriberland  (*), 
where  there  were  lapsed  shares  of  residuary  real  estate.  I 
there  came  to  the  conclusion  that  the  old  rule  always  acted 
upon  was,  that  a  descended  real  estate  exonerated  the  specifi- 
cally devised  estate,  and  I  distinguished  *that  case  from  [80 
Eyre  v.  MaTsdeni^)^  where  the  testator  began  his  will  by 
directing  that  all  his  just  debts  and  funeral  and  testamentary 
expenses  should  be  paid  by  his  trustees  and  executors  therein 
named  out  of  his  real  and  personal  estate.  Everything, 
therefore,  was  charged,  and  that  was  the  statQ  of  facts  witn 
which  Lord  Cottenham  had  to  deal,  and  it  was  ^evident  from 
the  judgment  that  his  expressions  were  regulated  by  that 
consideration.  I  expressed  my  opinion  in  that  case,  that 
the  old  rule  that  descended  estates  must  exonerate  devised 
estates  remained  in  full  force. 

I  consider  that  it  would  be  very  inconvenient  if  there  should 
be  one  rule  as  to  real  and  another  as  to  personal  estate.  My 
opinion,  therefore,  is  (although  it  is  laid  down  differently  in 
some  of  the  text-books),  that  if  a  man  gives  his  residuary 
personal  estate  in  equal  shares  to  A.  and  B.  as  tenants  in 
common,  and  A.  dies  in  the  lifetime  of  the  testator,  so  that 
the  share  of  A.  would  lapse,  in  that  case  I  think  the  undis- 
posed of  moiety  of  the  residuary  personal  estate  would,  just 
as  if  it  were  real  estate,  exonerate  the  other  moiety,  and  be 

(»)  Law  Rep ,  18  Eq.,  678.  («)  4  My.  A  Or.,  231. 

11  Eng.  Rep.  87 
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the  primary  fund  for  payment  of  debts  and  expenses.  I 
express  that  opinion,  but  it  is  not  necessary  for  me  to  decide 
the  point  in  this  case.  I  believe  it  will  be  found  in  all  the 
authorities  cited  in  support  of  the  proposition  laid  down  in 
the  text-books,  that  there  was  a  charge,  in  the  first  instance, 
of  debts  and  testamentary  expenses  on  the  whole  of  the  re- 
siduary estate,  and  that  the  whole  residue  being  once  charged 
with  the  payment  was  not  released  by  the  lapse  of  a  portion. 

Solicitors  for  the  plaintiffs :  Messrs.  White^  Broughton  & 
White, 
Solicitors  for  the  defendants :  Messrs.  Briggs  &  VaugTian. 


[Law  Reports,  19  Equity  Cases,  81.] 
V.C.M.,  Nov.  16,  I8Y4. 

81]  */^  re  Macnichol. 

Macnichol  v.  Macnichol. 

[1872    M.     166.] 

Foreign  Judgnwni — Proof  againd  Mtale  of  Deceated  Debtor — AdminMbraiion  m 

England. 

Where  judgment  had  been  obtained  in  a  foreign  court  by  the  foreign  admfaiistra- 
tor  of  a  creditor  aealnst  an  English  debtor  who  had  since  died,  and  whose  estate  was 
being  administerea  in  England : 

Heldy  that  the  foreign  administrator  could  prove  without  taking  out  English  ad- 
ministration to  his  intestate. 

This  was  a  suit  for  the  administration  of  the  estate  of 
Nichol  Macnichol*  a  shipbuilder,  and  now  came  on  for  fur- 
ther consideration. 

Amongst  the  creditors  included  in  the  chief  clerk's  certi- 
ficate was  one  John  Cave  Orr,  a  solicitor  of  Calcutta,  who 
claimed,  as  t^e  administrator  in  Calcutta  of  William  Cam- 
eron, deceased,  upon  a  judgment  for  a  sum  equivalent  to 
£6,277  Is.  Id.^  obtained  in  Calcutta  on  the  1st  of  February, 
1872,  in  the  lifetime  of  Nichol  Macnichol. 

The  liability  of  the  estate  of  Nichol  Macnichol  to  pay  the 
claim  was  not  disputed,  but  a  question  was  raised  in  Cham- 
bers and  reserved,  whether  Mr.  Orr  was  entitled  to  receive  a 
dividend  on  the  amount  of  his  claim  without  obtaining  let- 
ters of  administration  in  England  to  William  Cameron. 

Mr.  Norths  for  Mr.  Orr :  It  appears  that  the  point  has  al- 
ready received  judicial  notice  abroad,  and  that  the  decision 
was  against  the  necessity  of  taking  out  administration :  Tal- 
mage  v.  Chapel {^\  cited  mWestlakeow  International  Iiaw("). 

(»)  16  Mass.,  71.  O  Page  286, 
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Mr.  Olasse^  Q.C.,  Mr.  Higgins^  Q.C.,  Mr.  Jason  Smithy 
and  Mr.  Whitehorne^  appeared  for  the  other  parties. 

*SiR  R.  Malins,  V.O.:  The  administrator  having  es-  [82 
tablished  his  debt  is  in  the  position  of  a  creditor  here,  and 
the  answer  to  the  point  reserved  is,  that  he  is  entitled  to 
payment  without  becoming  the  personal  representative  in 
this  country  of  the  creditor. 

Solicitors:  Mr.  Wynne;  Messrs.  Farmer  &  Robins;  Mr. 
OehTTie. 

A  foreign  executor  or  administrator  countries:  Matter  of  Alf<ynao's  repre- 

may  sell  or  assign  property  belonging  to,  8ent(Uit>e,  70  Penn.  St.  Rep. ,  847.     But 

or  a  claim  in  favor  of,  his  testator  or  in-  the  representative  cannot  sue  in  the 

testate :  Peterson  v.  Ghemical  Bank,  2  courts    of   any  state    except   that  in 

Rob.,005, 27 How.  Pr.,  491,  affirmed,  82  which  he  was  appointed.     In  case  he 

N.Y.,  21,  29  How.  Pr.,  240;  MiddU-  desire  to  prosecute  in  the  courts  of 

brook  V.  Merehanf  8  Bank,  2^110^.^1,,  any  state  other  than    that  in  which 

267,  affirmed,  41  Barb.,  481,  18  Abb.  he   was  appointed,  he  should  procure 

Pr.,  109,  and  also  affirmed  in  Court  of  new  letters  in  the  state:   Peterson  v. 

Appeals,  8  Abb.  Court  Appeals  Dec.,  Chemical  Bank,  2  Rob.,  605,  27  How. 

295;  Clark  y.  Blackington,  110  ^ass,,  Pr.,   491,   affirmed,    82  N.Y.,   21,   29 

369.  How.   Pr.,   240;  Middlebrook  v.  Mer- 

In  Pennsylvania  such  is  the  law  as  ckanfs  Bank,  41  Barb.,  481,  l8  Abb. 

between  the  states  of  the  Union,  but  Pr.,  109,  27  How.  Pr.,474,  affirmed  in 

otherwise,  by  statute,  as   to   foreign  Court  of  Appeals,  8  Abb.  Dec,  295. 


[Law  Reports,  19  Equity  Cases,  83.] 
V.  C.  B.,  Nov.  8,  4,  1874. 

*Grierson  V.  Cheshire  Lines'  Committee.        [83 

[18%    G.     17.] 

Railvaay  ComjMny — Purehaae  of  Manufactory — Notice  to  treat,  followed  by  Notice  of  In^ 
tention  to  ajtply  for  the  Appotntment  of  a  Surveyor —  Withdrawal  of  Notice  to  treat—* 
Specific  Performance  refused— Landa  Claueee  Act,  1846  (8  Viet,  e,  18), «.  ^%—RaiJU 
taay  Companiee  Act,  1867  (30  <&  31  Vict.  c.  127),  s.  36. 

A  notice  by  the  defendants,  a  railway  company,  to  treat  for  a  part  of  the  plain- 
tifiBs'  manufactory,  was  met  by  a  counter-notice  by  the  plaintiffs,  requiring  them  to 
take  the  whole.  The  defendants  then  gave  the  plaintiffs  notice  of  their  intention  to 
apply  to  the  Board  of  Trade  for  the  appointment  of  a  surveyor  to  determine  the 
value  of  the  premises  comprised  in  the  notice  to  treat,  and  of  the  further  lands  and 
hereditaments  which  the  plaintiffs  could  lawfully  require  and  had  required  the  de- 
fendants to  purchase  and  take.  The  plaintiffs  then  filed  their  bill,  praying  for  a 
declaration  that  the  defendants  could  not  take  a  part  of  the  manufactory  without 
taking  the  whole ;  whereupon  the  defendants  gave  notice  of  their  intention  to  with- 
draw from  thefr  notice  to  treat,  offering  to  pay  the  plaintiffs'  costs  of  suit  up' to  that 
di^ ;  but  the  plaintiffs  declined  the  oSpr,  and  insisted  on  an  answer,  wnioh  was 
filed. 

The  bill  was  then  amended,  and,  as  amended,  prayed  for  a  declaration  tl^at  the  de- 
fendants were  bound  to  take  the  whole  manufactory : 

Held,  that  the  defendants'  notice  of  their  intention  to  apply  for  the  appointmei^t  of 
a  surveyor  did  not  amount  to  a  binding  contract  by  them  to  take  the  property ;  hence 
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that  they  were  at  liberty  to  withdraw  their  notice  to  treat ;  and  specific  perform- 
ance as  prayed  by  the  amended  bill  refused. 
Marmm  v.  London,  Chatham  and  Dover  Railway  Company  {})  explained. 

Motion  for  decree. 

The  bill  was  filed  by  Henry  Honldsworth  Grierson  and 
Sir  Eustace  Fitzmanrice  Piers,  Bart.,  carrying  on  business 
as  ironfounders  and  mechanical  engineers  under  the  firm  of 
''Ormerod,  Grierson  &  Company,"  at  the  St.  George's  Iron 
works,  Hulme,  Manchester,  against  the  Cheshire  Lines' 
Committee,  who  were  incorporated  by  the  Cheshire  Lines' 
Act,  1867,  and  empowered  by  the  Cheshire  Lines'  Act,  1872, 
to  construct  a  line  of  railway. 

The  land  on  which  the  plaintiffs'  works  were  carried  on 
contained  altogether  about  11,775  square  yards,  and  was 
84]  crossed  by  *the  Manchester  South  Junction  and  Altrin- 
cham  Railway,  the  line  resting  on  piers,  and  the  line  and 
piers    together  covering   about  1,120    square  yards.     The 

?laintiffB  used  the  archway  spaces  as  part  of  their  works, 
'he  severed  portion  towards  the  north-west  was  about  440 
feet  long,  and  varied  in  breadth  from  about  240  to  about  245 
feet. 

On  the  25th  of  July,  1872,  the  defendants  served  the  plain- 
tiffs with  notice  to  treat  for  the  whole  of  their  land  north- 
west of  the  Manchester  and  Altrincham  line. 

On  the  11th  of  January,  1873,  the  plaintiffs  served  the  de- 
fendants with  a  counter-notice  to  purchase  the  whole  of 
their  premises. 

On  the  24th  of  January,  1873,  the  defendants  served  the 
plaintiffs  with  a  notice,  dated  thj  22d  of  January,  whereby,  , 
af  tei  reciting  the  two  above-  memioned  notices,  and  that  the 
committee  were  desirous  of  immediately  enterinff  upon  and 
using  the  land  and  hereditaments  comprised  in  the  notice  to 
tre^t,  they  gave  the  plaintiffs  notice  of  their  intention  to  ap- 
ply, after  the  expiration  of  seven  days  from  the  service 
thereof,  to  the  Board  of  Trade,  in  pursuance  of  the  Rail- 
way Companies  Act,  1867  (30  &  31  Vict.  c.  127),  s.  36,  for 
the  appointment  of  a  surveyor  to  determine  the  value  of 
the  hereditaments  and  premises  required  by  the  notice  to 
treat,  "and  of  the  further  lands  and  hereditaments  which 
the  said  Messrs.  Ormerod  &  Co.  can  lawfully  require  and  . 
have,  required  the  said  committee  to  purchase  aijd  take,  or 
of  the  interest  therein  which  the  said  Messrs.  Ormerod  &  Co. 
are  entitled  to,  or  enabled  to  sell  and  convey,  in  order  that 
the  said  committee  may  be  enabled  to  exercise  the  powers  of 

{})  Law  Rep.,  6  Eq.,  101 ;  Ibid.,  7  Eq.,  646. 
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entering  on  the  said  hereditaments  conferred  by  the  acts" 
thereinbefore  mentioned. 

On  the  30th  of  January,  1873,  the  bill  was  filed,  praying 
for  a  declaration  that  the  plaintiffs  ought  not  to  be  required 
to  sell  or  convey  to  the  deiendants  the  said  piece  of  land  on 
the  north-west  side  of  the  railway  or  any  other  part  only  of 
the  plaintiffs'  said  manufactory,  the  plaintiffs  being  able 
and  willing,  and  thereby  offering,  to  sell  and  convey  the 
whole  thejeof  to  the  deiendants ;  and  for  an  injunction  to 
restrain  the  defendants  from  entering  upon  or  using  the  said 
piece  of  land,  or  otherwise  interfering  with  the  possession, 
occupation,  and  enjoyment  thereof  by  the  plaintiffs,  with- 
out purchasing  the  whole  of  the  manufactory. 

*0n  the  31st  of  January  an  interim  injunction  was  [85 
moved  for  ex  parte  and  granted. 

On  the  26th  of  February,  1873,  the  defendants  served  the 
plaintiffs  with  a  notice  that  they  thereby  withdrew  and 
abandoned  their  notice  to  treat  dated  the  25th  of  Julv,  1872, 
and  offered  to  pay  the  plaintiffs'  costs  of  suit  as  between 
party  and  party  to  the  date  of  the  notice,  and  the  costs  of 
the  necessary  order  to  stay  further  proceedings. 

The  plaintiffs  refused  to  accede  to  the  defendants'  proposal 
to  withdraw,  and  insisted  on  an  answer. 

On  the  6th  of  March,  1873,  the  motion  for  an  injunction 
was  made  and  ordered  to  stand  to  the  hearing. 

The  answer  was  filed  on  the  21st  of  April,  1873,  in  which 
the  defendants  insisted  on  their  right  to  withdraw  their 
notice  to  treat. 

The  bill  was  then  amended  on  the  17th  of  July,  1873,  and 
as  amended  charged  that  the  defendants,  after  their  notice 
of  the  22d  of  January,  were  not  entitled  to  withdraw  or 
abandon  their  notice  to  treat ;  and  prayed  for  a  further  dec- 
laration in  addition  to  the  above,  that  the  defendants  ''were 
bound  to  take  the  whole"  of  the  manufactory. 

A  case  was  attempted  to  be  made  in  evidence,  that  from 
the  way  in  which  the  piece  of  land  north-west  of  the  line  was 
used,  it  was  not  part  of  the  plaintiffs'  manufactory  within 
the  true  construction  of  the  92a  section  of  the  Lands  Clauses 
Act,  1845  (8  Vict.  c.  18) ;  but  the  contention  was  not  in- 
sisted on  at  the  hearing. 

Mr.  Kay^  Q.C.,  and  Mr.  Marten^  Q.C.,  for  the  plaintiffs: 
[On  the  construction  of  the  92d  section  of  the  statute,  they 
cited  Pinchin  v.  London  and  BlacJcwaU  Railway  Com- 
pany {^)\  Sparrow  v.  Oxford^  <6c..  Railway  Company  (^)\ 

Q)  1  K.  A  J.,  84;  6  D.  M.  4  G.,  861.  («)  9  Hare,  486;  ?  D.  M.  A  0.,  94. 
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Furniss  v.  Midland  Railway  Company  (*) ;  Spackman  v. 
Oreat  Western  Railway  Company  (') ;  Salter  v.  Metropol- 
itan Railway  Company  (').] 

The  act  of  the  defenaants  in  sending  the  notice  of  inten- 
tion to  apply  for  the  appointment  of  a  surveyor  to  value, 
86]  constituted  a  *  valid  contract,  of  which  the  plaintiffs 
are  entitled  to  have  specific  performance. 

The  defendants  are  not.at  liberty  to  withdraw  their  notice  to 
treat  and  abandon  their  intention  of  taking  the  property:  Mar- 
son  V.  London^  Chatham  and  Doiaer  Railway  Company  (*).  • 

The  prayer  in  the  amended  bill  for  a  furtner  declaration 
may  be  compared  to  a  plea  of  puis  darrein  coviinuance 
under  the  old  practice,  in  the  argument  of  which  the  courts 
always  allowed  the  new  matter  to  be  discussed  on  the  foot- 
ing of  the  original  action.  If  we  had  been  resting  on  a  notice 
by  ourselves,  an  objection  founded  on  the  change  in  the 
character  of  the  relief  prayed  might  be  listened  to ;  but  we 
rely  on  a  notice  by  the  defendants,  which  has  rendered  it 
necessary  for  us  to  pray  for  another  form  of  relief,  as  was 
found  necessary  in  Mar  son  v.  London^  Chatham  arid  Dover 
Railway  Company.  We  are,  in  fact,  merely  taking  the 
benefit  of  the  prayer  for  general  relief.  At  the  filing  of  the 
bill  the  last  intimation  we  had  was  that  the  defendants  were 
going  to  have  the  whole  of  the  property  valued ;  and  up  to 
that  date  it  never  entered  the  mind  of  any  one  to  suppose 
that  the  defendants  were  not  bound  to  take,  at  any  rate, 
some  of  the  land. 

Mr.  Jojckson^  Q.C.,  Mr.  Speed  and  Mr.  TT.  P.  BeaXe^  for 
the  defendants,  were  not  heard. 

Sir  James  Bacon,  V.C:  The  onlj^  question  now  of  any 
importance  in  this  case  is,  whether  this  bill  can  be  properly 
treated  as  a  bill  for  the  specific  performxince  of  a  contract 
completed  by  the  notice  or  the  22d  of  January,  1873. 

Now,  the  law  of  the  court  upon  the  subject  of  specific  per- 
formance is  very  well  understood — it  is  a  discretionary 
authority,  and  I  do  not .  recollect  any  instance  where  the 
court  has  decreed  specific  performance  against  the  intentions 
of  both  parties.  That  is  tne  case  which  this  record  presents 
to  me.  The  bill  is  filed  with  the  utmost  propriety.  The 
measure  which  the  railway  company  had  contemplated  was 
unlawful;  the  plaintiffs  had  a  right  to  say,  '*Ii  you  take 
87]  that  which  vou  describe  in  your  notice  to  *treat,  and 
which  is  a  part  of  our  manufactory,  you  must  take  the  whole 
of  our  manufactory;"  and  as  the  company  had  seemed  to 

(')  Law  Rep.,  6  Eq.,  473.  O  Law  Rep..  9  Eq.,  432. 

n  1  Jur.  (N.S.),  790.  (*)  Law  Rep.,  6  Eq.,  101 ;  Ibid.,  7  Eq.,  646, 


Vol  XIX.]  EQUITY  CASES.  695 

V.C.B.  Griepson  v.  Cheshire  Lines'  Committee.  1874 

persist  in  intending  to  go  on  to  take  that  which  they  had 
required,  the  bill  was  properly  filed,  the  injunction  was 
properly  prayed  for,  and  the  relief  prayed  for  by  the  original 
bill  is  exactly  that  to  which  the  plaintiffs  were  entitled. 
The  bill  originally  prayed  for  a  declaration  'Hhat  the  plain- 
tiffs ought  not  to  be  required  to  sell  ot  convey  to  the  defen- 
dants, uie  Cheshire  Lines'  Committee,  the  said  piece  of  land 
on  the  north-west  side  of  the  said  Manchester  South  Junction 
and  Altrincham  Railway,  or  any  other  part  only,  of  the  said 
plaintiffs'  manufactory,  called  *  The  St.  George's  Ironworks,' 
the  plaintiffs  being  able  and  willing,  and  hereby  offering  to 
sell  and  convey  the  whole  thereof  to  the  defendants ;  and 
that  due  effect  may  be  given  to  this  declaration."  The  in- 
tention of  the  draughtsman,  and  of  the  plaintiffs,  whose 
wishes  the  draughtsman  only  expresses,  was  clear  beyond 
all  question.  They  could  not  have  asked  for  the  declaration 
jjrayed  for  by  the  original  bill,  unless  they  had  at  the  same 
time,  in  conformity  with  the  terms  of  the  statute,  expressed 
their  willingness  to  sell  the  whole  when  required  by  the  de- 
fendants in  exercise  of  their  statutory  power  to  do  so.  Then 
the  bill  prays  for  an  injunction  that  they  may  be  restrained 
from  interfering  with  the  plaintiffs'  possession  without  pur- 
chasing the  whole.  That  was  the  state  of  things  when  the 
bill  was  filed,  because  at  that  time  the  notice  oi  the  22d  of 
January  had  been  served,  by  which  the  defendants  had  ex- 
pressed their  intention  of  applying  to  the  Board  of  Trade 
*'for  the  appointment  of  a  surveyor  to  determine  the  value 
of  the  hereditaments  and  premises  required  by  the  said 
notice  to  treat,  and  of  the  further  lands  and  hereditaments 
which"  the  plaintiffs  "cacn  lawfully  require  and  have  re- 
(luired  the  said  committee  to  purchase  and  take,  or  of  the 
interest  therein  which"  the  plaintiflfs  "are  entitled  to  or 
enabled  to  sell  or  convey."  What  is  the  meaning  of  that 
notice  ?  It  treats  that  question  as  an  open  question — not  as 
the  basis  upon  which  alone  an  agreement  can  be  entered 
into ;  there  is  no  consensus  of  the  parties,  but  the  question 
is  left  open  to  be  hereafter  determined.  By  way  of  pre- 
caution, the  defendants,  the  railway  company,  say,  "We 
will  have  the  value  ascertained  oi  all — not  only  of  that 
which  we  have  required  by  our  notice,  but  also  *oi  that  [88 
which  you  say  we  are  bound  to  take ;  for  if  we  are  bound  to 
take  it— if  we  persist  in  our  original  notice"  (I  do  not  mean 
they  say  so,  but  I  am  paraphrasing  what  they  say) — "to 
take  that  which  we  sav  is  no  part  of  the  manufactory,  and 
you  succeed  in  establishing  that  it  is  part  of  the  manufactory, 
and  therefore  fix  on  us  the  necessity  of  buying  it  all  if  we 
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take  any — we  will  have  the  value  ascertained."  There  is 
nothing  improper  in  that  proceeding  that  I  know  of — ^nothing 
like  entering  into  a  contract  to  buy  the  whole ;  and  while 
that  question  is  pending  between  the  parties,  when  it  is 
raised  upon  this  record,  which  is  after  the  date  of  the  notice 
I  have  mentioned,  and  when  the  plaintiflfs'  demand  is  con- 
fined to  their  •right  to  protection  against  the  defendants 
taking  a  part  of  this  property  unless  they  take  the  whole, 
the  defendants  bethiuK  themselves  that  they  are  in  the 
wrong ;  they  do  not  give  up  the  question  exactly,  but  they 
serve  a  notice  by  which  they  say  they  intend  to  withdraw 
from  their  original  notice  and  their  other  notice.  What 
more  could  the  plaintiffs,  having  regard  to  their  bill  as  it 
was  filed,  desire  f 

Then  it  seems  that  the  plaintiffs  are  advised  that  the  rail- 
way companv  by  their  conduct,  and  by  the  notice  they  had 
given,  have  fallen  into  a  trap,  and  that  the  plantiffs  can  in- 
sist upon  the  purchase  of  the  entirety.  In  my  opinion, 
there  is  no  foundation  whatever  for  that ;  and  if  I  were  to 
decree  specific  performance  in  this  case,  it  would  be  the  first 
time  that  ever  in  this  court  specific  performance  has  been 
decreed  against  the  plain  meaning  and  intention  of  the  par- 
ties to  the  supposed  contract,  or  tne  real  contract. 

I  think  the  plaintiffs  further,  by  amending  their  bill  and 
turning  it  into  a  bill  for  specific  performance,  have  asked 
for  a  great  deal  more  than  they  are  entitled  to.  The  offer  of 
the  defendants  to  withdraw  and  pay  the  costs  up  to  that 
time  does  not  free  the  case  from  the  question  whicn  origin- 
ally was  raised  by  the  plaintiffs  ;  because  they  were  by  law 
entitled  to  require  the  protectioYi  which  could  be  given  to 
them  by  a  declaration  of  this  court.  If  the  defendants  take 
any  part  of  their  land,  they  must  take  all — the  plaintiffs  are 
entitled  to  a  declaration  to  that  effect,  and  the  notice  of  the 
defendants'  withdrawing  from  their  intention  did  not  dispose 
of  the  question ;  because  if  it  had  been  accepted  and  costs 
89]  *paid,  for  aught  I  know,  the  defendants  might  again 
have  renewed  that  question.  The  plaintiffs  had  a  right  to 
have  that  decided.  If  the  defendants  by  their  notice  had 
said,  "We  admit  that  you  are  in  the  right,  we  not  only  pay 
you  the  costs,  but  you  shall  take  a  decree  containing  thlit 
declaration  now,  which  shall  be  your  protection  now  and 
hereafter,"  there  might  be  some  question  whether  the  case 
ought  to  have  gone  any  further,  or  whether  any  costs  after 
that  offer  should  have  been  given  against  the  defendants. 
I  find  the  notice  defective  in  that  respect.  I  cannot  blame 
the  plaintiffs  for  bringing  on  their  case  to  a  hearing,  that  they 


Vol.  XIX.]  EQUITY  CASES.  697 

V.C.R  Grierson  v.  Cheshire  Lines'  Committee.  1874 

may  have,  as  I  think  thej^  are  entitled  to  have,  a  declaration 
in  the  terms  of  the  original  prayer :  but  that  is  the  whole 
of  the  relief  to  which  they  are  entitled,  excepting  only  that 
the  defendants  must  pay  the  costs  of  this  suit  up  to  the 
hearing. 

Upon  the  case  of  Marson  v.  London^  Chatham  and  Bo- 
xer Mailwcty  Company  (*),  I  intended  to  say  a  word.  That 
case  differs  entirely  from  this  in  this  respect :  There,  there 
had  been  a  litigation  disposed  of  by  a  decree,  and  no  ques- 
tion was  raised  by  the  defendants  whether  they  were  or 
were  not  bound  to  fulfil  the  contract.  The  decree  having 
been  in  the  terms  in  which  it  appears  to  have  been  made,  . 
there  was  no  other  mode  on  further  consideration  of  deal- 
ing with  the  matter.  The  decree  had  settled  that  the  defen- 
dants were  to  be  purchasers,  they  did  not  dispute  it 
themselves,  and  thereupon  the  duty  was  incumbent  upon 
them  to  do  that  which  was  necessary  in  order  to  give  lull 
effect  to  the  decree,  and  that  is  all  that  the  order  on  further 
consideration  did. 

The  costs  will  include  the  costs  of  the  motion  for  injunc- 
tion. 

Solicitors  for  the  plaintiffs :  Mr.  J,,  Elliott  Fox^  agent  for 
Messrs.  Earle,  Son^  Or/ord,  Barle  &  MiVne^  Manchester. 

Solicitors  for  the  defendants :  Messrs.  Cunliffe  &  Beau- 
mont^  agents  for  Messrs.  Lingards  <fe  Newby^  Manchester. 

(1)  Law  Rep.,  6  Eq.,  101 ;  Ibid.,  7  Eq.,  546. 

A  railroad  company  or  other  corpora-  cannot  be  abandoned  after  confirma- 
tion may  refuse  to  procure  a  confirma-  tion.  So  when  it  is  final  without  confir- 
tion  of  the  report  of  commissioners  to  mation  by  the  court  the  proceedings 
assess  the  value  of  lands,  and  may  cannot  be  abandoned  by  the  corporation 
discontinue  the  proceedings  even  after  after  the  award  is  made ;  on  the  mak- 
the  confirmation  is  made  and  an-  ing  thereof  an  action  will  lie  by  the 
nonnced:  Matter ^openirwWaU  Street,  owner  of  *  the  land  for  the  amount 
17  Barb.,  618;  Hudaan,  Iciver,  etc.,  v.  awarded,  for  the  proceeding  is  eom- 
Otwaier  tSB&ndt,GS9;  Matter  of  Wash-  pleted  on  the  making  of  the  award. 
ington  Park  v.  Barnes,  2  N.T.  Sup.  Ct.  The  corporation  cannot  avail  itself  of 
Bep., 637, affirmed 56 N.Y.,  144;  itoter  any  irregularities:  Qanson  v.  (My  of 
of  North  Thirteenth  St.,  5  Hun,  175.  Buffalo,  2  Abb.  Court  of  Appeals  Dec., 

See  also  Baltimore,   etc.,  v.  Netint,  236;  Duncan  v.  Mayor,  etc.,  8  Bush. 

10  How.  U.  8.,  m)5  ;  1  Redfield  on  Rail-  (Ky.),  98 ;  City  of  LafayctU  v.  ShuUz, 

ways,  240  ;  Wordsworth's  Joint  Btock  44  Indiana,  97  ;  Stafford  v.  Mayor,  etc. , 

Companies,   351 ;    Walts  v.    Walts,   7  7  Johns.,  541 ;  Hu/gins  v.  Chicago,  18 

Eng.  Rep.,  782;  Morgan  v.  Metropol-  Illinois,   276;   Chicago  v.  WTteeler,   25 

itan,  etc.,  L.  B.,  3  C.  P.,  553.  Illinois,  101  ;  Hawkins  v.  Truste^^,  etc.. 

Although  the  court  may,  in  itsdis-  1  Wend.,  53;  Buell  v.   Trustees,  etc., 

cretion,  require  it  to  pay  the  costs  of  11. Barb,,  602;  affirmed  8  N.  Y.,  55;  Peo- 

the  proceedings:   Matter  of  Washing-  pie  y.  Board  of  Supermsors,  A  Bajh.,^. 
ton  Park  v.  Barnes,  supra.  But  it  is  not  liable  if  the  confirmation 

When  the  report  of  such  commis-  was  illegal  and  void :  Coles  v.  Trustees, 

aioners  is  confirmed  the  proceedings  10 Wend.,  659. 

11  Eng.  Rep.  88 
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[Law  Reports,  19  Equity  Cases,  90.] 
•V.C.B.,  Nov.  12,  1874. 

90]    '  Batley  v.  Kynook. 

[1878    B.    178.] 

PrticUce — PiUent — In^^eedon. 

An  order  will  not  be  made  on  the  application  of  the  plaintiff,  in  a  suit  to  restrain 
an  allied  infringement  of  his  patent,  for  inspection  of  the  defendants'  works  and 
machinery  miless  the  court  is  satisfied  that  the  inspection  is  essential  to  enable  the 
plaintiff  to  prove  his  case. 

This  was  a  motion  on  behalf  of  the  plaintiff  for  liberty  to 
inspect  the  manufactory  of  the  defendants,  and  all  cartridges 
therein,  and  to  take  specimens  of  any  such  cartridges  (on 
payment  of  the  full  value  of  such  specimens). 

The  bill  was  filed  to  restrain  an  alleged  infringement  by 
the  defendants,  G.  Kynock  and  Kvnock  &  Co.,  Limited,  of 
letters  patent  (as  amended  by  disclaimer)  granted  in  1865  to 
Joseph  and  F.  J.  Jones,  and  now  vested  in  the  plaintiff,  for 
"Improvements  in  Cartridges  for  Breech-loading  Firearms." 

As  described  in  the  specification,  the  principal  feature  of 
the  invention  was  the  forming  of  the  metal  head  of  the  cart- 
ridge case  with  a  cup  or  chamber  for  the  percussion  cap, 
solid  to  or  of  a  piece  with  the  head  bv  being  struck  up  from 
it,  as  particularly  described  in  and  claimed  by  the  said 
amended  specification.  Such  a  formation  was  by  the  bill 
alleged  to  nave  been  a  new  invention  as  to  the  public  use 
and  exercise  thereof  before  and  at  the  time  of  the  granting 
of  the  said  letters  patent,  and  a  great  improvement  over  au 
cartridges  then  in  use. 

The  defendants  having  contested  the  validity  of  the  patent, 
and  denied  infringement,  the  following  issues  had  been  pre- 
pared for  trial  before  the  court  without  a  jury : 

1.  Whether  Messrs.  Jones  were  the  first  and  true  invent- 
ors of  the  undisclaimed  portions  of  the  patent. 

2.  Novelty  of  invention. 

3.  Infringement. 

The  plaintijBf  now  applied  for  the  direction  of  the  court  as 
to  the  issues,  and  also  for  leave  to  inspect  the  defendants' 
manufactory  and  all  cartridges  and  machinery  theriein. 
91]  *The  defendants,  in  an  affidavit  filed  in  opposition  to 
the  application  for  inspection,  stated  that  they  had  made 
several  improvements  m  their  manufactory,  a  very  large 
number  of  which  had  reference  to  apparatus  whereby  cart- 
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ridges  not  in  any  way  resembling  those  which  the  plaintiff 
claimed  to  be  protected  by  his  alleged  patent  were  made  and 
prepared.  Several  of  such  improvements  were  in  the  ma- 
chinery used  by  them  for  manuiacturing  the  cartridges,  the 
subject  of  the  present  suit.  They  objected  to  the  plaintiff 
being  allowed  to  inspect  their  machinery,'  and  see  and  ex- 
amine their  private  improvements  therein ;  and  it  was  their 
belief  that  such  inspection  was  not  required  for  the  purposes 
of  the  suit,  but  for  the  purpose  of  copying  their  improve- 
ments. 

The  plaintiff  had  not  met  this  statement  by  any  evidence. 

Mr.  Aizt/,  Q.C.,  and  Mr.  Aston^  Q.C.,  (Mr.  LococJc  Webb 
with  them),  for  the  plaintiff :  Upon  the  question  of  infringe- 
ment, it  is  material  to  .the  plaintiff's  case  that  he  should 
obtain  evidence  of  the  way  in  which  the  defendants  manu- 
facture their  cartridges,  and  as  such  evidence  cannot  be  ob- 
tained without  an  inspection  of  the  defendants'  premises  and 
machinery,  he  is  entitled  to  the  order  {Kerr  on  Injunctions  (*) ) 
in  the  tclrms  adopted  in  Davenport  v.  Jepson  ('). 

Mr.  Swanston^  Q.C.,  and  Mr.  Macrory  (Mr.  E.  C.  Willis 
with  them),  for  the  defendants :  The  order  for  inspection, 
being  a  very  stringent  order,  will  only  be  granted  in  cases  of 
absolute  necessity,  where  the  plaintiff  has  no  other  means  of 
proving  his  case.  No  such  necessity  here  exists^  as  the  plain- 
tiffs patent  is  for  improvements  in  cartridges  and  not  for  the 
machinery  by  which  those  improvements  are  effected,  and 
he  has  only  to  buy  our  cartridges  to  satisfy  himself  upon  the 
pioint.  We  object  to  the  inspection  asked  for  by  the  plain- 
tiff, as  we  have  been  developing  our  works  for  twelve  years, 
and  have  spent  £60,000  in  building  up  and  perfecting  our 
machinery,  and  we  shall  be  greatly  damaged  m  our  trade  if 
the  plaintiff,  who  is  a  rival  manufacturer,  is  allowed  to  in- 
spect our  *machinery  and  notice  the  methods  by  which  [92 
many  of  our  results  are  obtained. 

Mr.  Kay^  in  replv :  Without  inspecting  the  defendants' 
works  we  cannot  show  that  they  have  been  infringing  our 
patent,  as  theit  cartridges  cannot  in  themselves  be  distin- 
guished from  those  of  our  manufacture.  The  mode  in  which 
we  manufacture  our  cartridges  is  made  an  important  part  of 
our  amended  specification,  which  states  that  ''our  improve- 
ments relate  to  the  manufacture  of  those  cartridges  which 
carry  or  contain  their  own  means  of  ignition."  In  any  case, 
there  is  no  such  rule  as  that  the  only  case  in  which  tlie  court 
grants  inspection  is  where  it  is  absolutely  necessary  for  proof 
of  the  plaintiffs  case. 

(»)  Page  488.  («)  1  N.  R.,  808. 
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Sir  James  Bacon,  V.C:  Upon  the  single  point  which  is 
raised  before  me,  there  can  be  no  doubt  that  the  plaintiff  in 
such  a  suit  as  this  is  entitled  to  an  inspection  of  the  means 
which  the  defendants  employ  in  the  manufacture  of  the  ar- 
ticles alleged  to  be  violations  of  the  plaintiff*  s  patent  when 
such  inspection  is  essential  for  the  purpose  of  enabling  the 
plaintiff  to  prove  his  case.  Upon  the  materials  before  me 
that  is  not  made  out.  There  is  no  alle^tion  by  the  plaintiff 
that  he  cannot  make  out  his  case  without  inspection,  but 
there  is  on  the  part  of  the  defendants  a  plain  allegation  that 
inspection  is  not  necessary  for  the  purposes  of  the  suit. 
Upon  that  only  I  must  decide  this  q uestion.  I  would  rather 
not  go  into  the  oth(^r  matters  which  have  been  referred  to — 
the  description  in  the  specification  and  the  allegation  in  the 
bill — ^but  as  I  read  both  the  description  in  the  specification 
and  the  allegation  in  the  bill,  I  find  that  the  charge  made  by 
the  plaintiff  is  that  the  cartridges,  the  right  of  manufactur- 
ing which  is  vested  in  him  exclusively,  have  been  imitated 
and  copied  by  the  defendants,  and  if  that  fact  can  be  made 
out  the  plaintiff*  s  case  is  clearly  established.  The  mode  of 
making  that  out  is  by  examination  of  the  cartridges ;  the 
means  by  which  they  have  been  made,  whether  by  a  ma- 
chine, or  a  hammer,  or  a  screw,  cannot  signify  in  the  least 
if  the  cartridges  of  the  defendants,  when  made,  are  made 
93]  upon  the  *principle  of  the  patent  claimed  by  the  plain- 
tiff. I  must  take  it,  therefore,  upon  the  evidence  before  me, 
that  there  is  no  allegation  by  the  plaintiff  that  the  inspection 
is  necessary  for  the  purpose  of  his  suit;  and  that  it  is 
alleged  by  the  defendants,  and  not  contradicted,  that  no 
such  necessity  exists.  I  cannot,  therefore,  order  the  inspec- 
tion.    The  costs  to  be  costs  in  the  cause. 

Solicitors :  Messrs.  Stihbard  &  Ononshey^  agents  for  Messrs. 
Brook^  Freeman  &  Batley^  Huddersfiela ;'  Messrs.  Treherne 
&  Wolferstan^  agents  for  Messrs.  Whatdy^  Milward  &  Co,y 
Birmingham, 


[Law  Reports,  19  Equity  Cases,  96.] 

•> 

V.C.H.,  Nov.  7,  1874.  .'/ 

96]  *Jackson  v.  Pease. 

[1878    J.     86.] 

AdminidrcUion — Costs — Specific  and  Re^uary  Devise, 

Where  the  residuary  personalty^  after  payment  of  testator's  debts,  proved  insnffi- 
dent  to  pay  the  costs  of  a  suit  to  administer  the  trusts  of  his  will : 
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Hddt  that  the  deficiency  most  be  borne  by  the  specifically  bequeathed  personalty, 
the  Specifically  devised  realty  an<^  the  residuary  realty,  ratably  according  to  value. 
Baffot  V.  LiggeQ)  considered. 
LaneeJUid  v.  Iggvlden  (*)  not  followed. 

William  Jackson,  by  his  will,  dated  the  27th  of  March, 
1872,  having  made  a  specific  bequest  and  devised  to  his  wife 
Margaret,  devised  and  bequeathed  to  M.  Pease  and  Thomas 
Ryder  all  other  his  real  and  personal  estate  upon  the  trusts 
therein  declared  (the  court  nolding  that  the  trustees  took 
the  legal  estate  in  the  realtj^^.  He  then  gave  various  free- 
holds and  leaseholds  specifically  to  persons  named  in  the 
will,  and  gave  the  residue  of  his  real  and  ])ersonal  estate  to 
his  wife,  whom  he  appointed  sole  executrix.  The  testator 
died  shortly  after  the  date  of  his  will,  which  was  proved 
by  his  widow.  She  filed  a  bill  against  the  trustees  for  the 
administration  of  the  testator's  estate,  and  for  administering 
the  trusts  of  his  will.  A  decree  was  made  in  the  suit  direct- 
ing several  inquiries,  and  the  Chief  Clerk  made  his  certifi- 
cate, finding,  inter  alia^  that  there  were  no  debts  unpaid. 
The  case  now  came  on  for  further  consideration,  and  the  ques- 
tion arose  as  to  how  the  costs  of  the  suit  were  to  be  borne,  in- 
asmuch as  the  personal  estate  not  specificallv  bequeathed 
was  insufficient  for  the  payment  of  the  costs  or  the  suit. 

Mr.  Davey^  for  the  plaintiflE :  The  costs  of  administration 
must,  it  is  submitted,  be  borne  by  the  residuary  personal 
estate,  but  in  this  case  a  great  part  of  the  costs  have  been 
occasioned  by  questions  as  to  the  real  estate,  and  ought, 
therefore,  to  be  borne  by  the  devisees  in  exoneration  of  the 
*personal  estate  :  Bagot  v.  Legge  C).  At  all  events,  if  [97 
the  residuary  personal  estate  should  be  applied  first  in  pay- 
ment of  costs,  it  would  be  insufficient,  and  there  would  be  a 
deficiency,  which  ought  to  be  borne  ratably  b^  the  person- 
alty and  realty  specifically  devised,  and  the  residuary  realty: 
Bagot  V.  Legge  ;  Stead  v.  Hardaker  (*). 

In  those  cases  specifically  devised  and  descended  esjates 
were  held  liable  to  contribute  ratably,  and  the  residuary 
realty  was  held  only  liable  ratably  with  the  other  realty. 
A  residuary  devise,  notwithstanding  the  Wills  Act,  remains 
specific  :  Hensman  v.  Fryer  (*). 

Mr.  John  Cutler^  Mr.  Dunning^  Mr.  Fellows^  Mr.  W.  C. 
Druce^  and  Mr.  Millar^  for  the  several  specific  devisees :  In 
accordance  with  the  ordinary  rule  of  the  court,  the  costs  of 
the  suits  must  be  borne  by  the  residuary  personal  estate  so 
far  as  it  will  go,  and  then  by  the  residuary  realty,  to  make 

(')  2  Dr.  <fc  Sm.,  259.  (»)  Law  Rep.,  16  Eq.,  175. 

(*)  Law  Rep.,  J  7  Eq.,  566.  9  Eng.  R ,  668.    (*)  Ibid ,  8  Ch.,  420. 
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up  the  deficiencv ;  but  until  these  sources  ere  exhausted, 
the  specifically  devised  estates  cannat  be  resorted  to :  Lance- 
jUU\.  Igguldm O;  Mannmg  v.  Spooner 0 ;  Sanders  v. 
Miller  H ;  Bow  v.  liow  (*). 

Mr.  Oweny  appeared  for  the  trustees. 

Mr.  J}^ash  and  Mr.  Oar  son  for  persons  who  had  been  held 
not  entitled. 

Sir  Charles  Hall,  V.C:  Notwithstanding  the  decision 
in  Bagot  v.  Legge^  I  think  that  in  this  case  the  residuary 
personal  estate  mast  bear  the  costs  so  far  as  it  will  go.  With 
regard  to  the  mode  of  bearing  the  deficiency,  the  authorities 
are  in  an  unsatisfactory  state,  and  not  easily  reconcilable 
with  one  another.  On  this  point  I  shall  follow  Sagot  v.  Legge^ 
and  not  Lancefleld  v.  Ig^vZden. 

The  residuary  devise  is  specific,  no  alteration  in  this  re- 
spect having  been  made  by  the  Wills  Act  (1  Vict.  c.  26).  I 
98]  niust,  ^therefore,  hold  that  the  specifically  bequeathed 

Sersonalty,  the  specifically  devised  realty,  and  the  residuary 
evised  realty,  must  contribute  ratably  to  make  up  the  de- 
ficiency. 

Solicitors  for  the  plaintiff :  Messrs.  Bischoff^  Bompas  & 
Bischoff. 

Solicitors  for  the  defendants :  Messrs.  Pitman  <fe  Lane; 
Mr.  P.  B.  Matthews. 

(»)  Law  Rep.,  17  Eq.,  666.  (»)  26  Beav.,  164. 

O  3  Ves.,  114.  (*)  Law  Rep.,  7  Eq.,  414. 


[Law  Reports,  19  Equity  Cases,  98.] 
V.C.H..  ifov.  4,  6,  16,  1874. 

Lyle  v.  Ellwood. 

[1871     L.     82.] 


JPreManed  Marriage — Divided  JRepuU — Prepondefance  of  Bvidenee-^Condud  of 

Wiinesset, 

A  marrla^  may  be  established  by  preponderating  repute  and  by  conduct,  erea 
though  the  repute  be  divided.  '  • 

On  the  death  of  one  Mary  Prosper,  who  died  on  the  16th 
of  Febmary,  1870,  intestate,  letters  of  administration  were 
taken  out  by  the  plaintiffs,  grandchildren  of  John  Ellwood 
(the  paternal  grandfather  of  the  intestate),  as  her  next  of 
kin,  and  shortly  afterwards  they  filed  a  bill  to  administer 
her  estate  against  James  and  John  Ellwood,  who  claimed  to 
be  sons  of  John  Ellwood,  the  grandfather,  by  marriage  with 
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Sarah  Campbell,  and  therefore  nearer  of  kin  than  the  plain- 
tiflfs.  By  a  decree  in  the  cause  made  on  the  10th  of  June, 
1871,  the  usual  accounts  and  inquiries  were  directed,  and,  inter 
alia,  one  for  the  purpose  of  ascertaining  who  were  the  next 
of  kin  of  the  intestate.  In  the  prosecution  of  this  inquiry 
the  question  was  raised,  whether  John  Ellwood,  the  gi'and- 
father,  was  the  lawful  husband  of  Sarah  Campbell. 

John  Ellwood,  sen.,  who  was  by  trade  a  butcher,  and  a 
miner,  in  1770  married  Mary  Gibson,  at  Whitehaven,  by 
whom  he  had  seven  children,  of  whom  three  died  in  infancy. 
Those  who  survived  were  Thomas  (the  father  of  the  intes- 
tate), Mary,  who  married  one  Spittall,  Elizabeth,  who  mar- 
ried one  Thompson,  and  Gibson  (the  father  of  one  of  the 
plaintiffs),  who  was  born  in  the  year  1786. 

In  1^92  John  Ellwood,  sen.,  with  his  wife  and  his  three 
children,  *Mary,  Elizabeth  and  Gibson,  removed  to  Glas-  [99 
gow  (Thomas  having  previously  settled  in  Wales).  In  1794 
Mrs.  Ellwood  died  at  Glasgow.  For  about  two  years  after 
his  wife' s  death  John  Ellwood  moved  from  place  to  place 
in  Scotland  ;  but  in  1796  he  took  up  his  abode  at  the  Bridge 
of  Weir,  in  Renfrewshire.  When  ne  arrived  at  the  Bridge 
of  Weir  he  was  accompanied  by  Sarah  Campbell.  He  re- 
mained at  the  Bridge  oi  Weir  for  fifteen  years,  carrying  on 
the  business  of  a  butcher  and  toll-bar  keeper,.and  during  the 
whole  of  that  period  Sarah  Campbell  resided  with  him  as 
his  wife,  and  bore  several  children.  The  evidence  of  several 
aged  witnesses  proved  that  while  they  resided  at  the  Bridge 
of  Weir,  John  and  Sarah  always  passed  as  man  and  wife, 
and  that  Sarah  was  always  addressed  as  Mrs.  Ellwood,  and 
by  an  entry  in  the  registrv  of  births  and  baptisms  Sarah  was 
described  as  the  "spouse'^'  of  John  EUwooa,  sen.,  and  John 
and  Campbell  Ellwood,  two  sons,  were  described  as  the 
children  of  John  and  Sarah  Ellwood.  In  1811  John  Ell- 
wood and  Sarah  Campbell  returned  to  England,  leaving 
Mary  Spittall,  Elizabeth  Thompson  and  Gibson  Ellwood, 
John  Ellwood' s  children  by  his  first  marriage,  in  Scotland, 
but  bringing  with  them  the  children  of  Sarah.  In  this  year 
James  Ellwood,  a  son  of  Sarah,  was  born,  and  a  certificate 
of  his  baptism  was  produced,  in  which  he  was  described  as 
^'son  of  John  Ellwood  and  Sarah  his  wife,  late  Campbell.'* 

Shortlv  afterwards  John  Ellwood,  sen.,  and  Sarah  Camp-* 
bell  settled  at  Long  Martori,  in  Westmorland,  where  they 
remained  till  the  death  of  John  Ellwood,  which  took  place 
in  1829. 

Evidence  was  given  by  various  persons  residing  in  or  near 
Long  Marton  during  this  period,  that  John  Ellwood,  sen., 
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and  Sarah  Campbell  lived  together  as  man  and  wife,  and  that 
the  latter  was  always  addressed  by  the  neighbors  as  Mrs- 
Ellwood,  or  Mrs.  Sarah  EUwood. 

About  three  years  after  the  death  of  John  EUwood,  sen. , 
i.e.y  in  or  about  the  year  1829,  the  defendants .  John  and 
James  EUwood,  the  children  of  Sarah,  who  had  got  into 
difficulties,  left  Long  Marton.  Thev  first  visited  Thomas 
Ellwood,  the  eldest  son  of  John  Ellwood,  sen.,  by  Mary 
Gibson,  and  asked  him  to  assist  them,  which  however  he  re- 
fused to  do.  They  then  paid  a  visit  to  Gibson  Ellwood  in 
100]  Scotland,  and  during  their  stay  there  stopped  *for  a 
short  time,  variously  stated  at  a  few  days  and  two  or  three 
weeks,  at  the  house  of  Elizabeth  Thompson.  Shortly  after 
this  visit  John  and  James  Ellwood  emi^ated  to  America. 

Between  the  date  of  the  death  of  John  Ellwood,  sen.,  in 
1829,  and  the  death  of  Sarah  Campbell,  which  took  place  in 
1844,  letters  were  written  to  Sarah  Campbell  by  Gibson  EU- 
wood. These  letters  were  addressed  to  Sarah  Campbell  as 
Mrs.  Sarah  Ellwood,  and  in  them  Sarah  Campbell  is  spoken 
of  throughout  as  "mother,"  and  the  writer  signs  himself 
"your  loving  son  Gibson  Ellwood."  In  these  letters,  also, 
the  defendants  John  and  James  Ellwood  are  spoken  of  affec- 
tionately, and  are  repeatedly  referred  to  as  the  writer's 
brothers.  Sarah  Campbell  was  at  this  time  living  at  the 
house  of  one  Joseph  Goodburn,  who  had  married  Christina, 
one  of  her  daughters  by  John  EUwood,  sen.  In  a  letter  of 
Gibson  EUwooa  to  Joseph  Goodburn,  Joseph  Goodburn  is 
addressed  as  brother,  and  Sarah  Campbell  is  again  spoken 
of  as  mother. 

In  the  entry  of  the  burial  of  Sarah  Campbell  in  the  regis- 
ter of  burials  for  the  parish  of  Long  Marton,  in  the  year 
1844,  Sarah  Campbell  was  refeiTed  to  as  Sarah  Ellwood. 

In  the  year  1860,  Thomas  Ellwood  died.  Some  stress  was 
laid  by  the  plaintiffs  upon  the  fact  that  though  his  will  care- 
fully provided  for  Gibson  Ellwood  and  the  children  of  his 
sisters  Elizabeth  Thompson  and  Mary  Spittall, .  who  were 
both  then  dead,  no  benefits  whatever  were  conferred  upon 
the  defendants  John  and  James  Ellwood. 

About  the  year  1851,  Gibson  Ellwood  went  to  America. 
^  During  his  residence  there,  which  lasted  till  his  death,  in 
'  1863,  some  correspondence  took  place  between  him  and  John 
and  James  Ellwood,  with  whom  he  seems  to  have  been  on 
intimate  and  friendly  terras.  In  this  correspondence  Gibson 
EUwood  addresses  them  as  his  brothers.  This  was  sought 
to  be  explained  by  the  circumstance  that  Gibson  Ellwood 
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tad  been  brought  up  with  Sarah  Caini)beir  s  children,  and 
had  been  accustomed  to  regard  her  as  his  mother. 

In  the  year  1859,  a  cousin  of  John  EllwDod,  sen.,  one  John 
EUwood,  of  Dufton,  died.  By  his  will  he  bequeathed  a 
portion  of  his  residuary  estate  among  the  brothers  and  sis- 
ters of  Gibson  EUwood,  or  the  children  of  such  of  them  as 
should  be  dead  at  the  date  of  his  death.  In  the  distribution 
of  this  estate  a  question  was  *raised  whether  the  de-  [101 
lendants  were,  as  half-brothers  of  Gibson  EUwood,  entitled 
to  a  share  with  his  full  brothers  and  sisters  as  the  children 
of  John  EUwood,  sen.  Considerable  correspondence  took 
;  >lace  between  the  several  parties  interested  upon  this  sub- 
;  ect,  and  the  opinion  of  counsel  was  taken  as  to  the  right  of 
he  children  or  the  hatf-blood  to  a  share.  In  this  corre- 
spondence no  question  was  raised  with  respect  to  the  legiti- 
macy of  the  defendants,  and  it  was  assumed  that  if  the 
difficulty  as  to  children  of  the  half-blood  could  be  got  over, 
the  defendants  would  be  entitled  to  a  share  as  a  matter  of 
course.  Among  the  documents  relied  upon  by  the  defen- 
dants upon  this  subject  were  letters  written  to  John  and 
James  EUwood  by  the  plaintiffs  Prancessa  Orr  Lyle  and 
Elizabeth  Mackenzie,  daughters  of  Gibson  EUwood  (both  of 
whom  now  sought  to  dispute  the  marriage  between  John 
EUwood,  sen.,  and  Sarah  Campbell),  in  which  the  defen- 
dants were  addressed  as  uncfes,  and  the  whole  tenor  of  which 
showed  that  the  writers  looked  updn  them  as  their  own  rela- 
tions." A  sworn  statement  of  Gibson  EUwood,  in  which  he 
deposed  to  the  fact  that  after  his  own  mother's  death  his 
f atner,  John  EUwood,  sen. ,  married  Sarah  Campbell,  which 
statement  seemed  to  have  been  made  with  the  object  of  ac- 
celerating the  distribution  of  the  Dufton  estate,  was  also 
relied  on  on  behalf  of  John  and  James  EUwood.  This  state- 
ment was  made  by  Gibson  EUwood  shortly  before  his  death, 
which  took  place  in  the  year  1863. 

Against  this  evidence  of  the  general  repute  of  a  marriage 
between  John  EUwood,  sen.,  and  Sarah  Campbell,  and  of 
the  recognition  of  such  a  marriage  by  the  members  of  the 
family,  there  were  affidavits  by  the  plaintiff  Francessa  Orr 
Lyle,  Mary  Caldwell,  a  daughter  of  Elizabeth  Thompson, 
and  the  plaintiff  Elizabeth  Mackenzie,  and  Ann  Drysdale, 
daughters  of  Gibson  EUwood.  It  was  alleged  in  the^e  affi- 
davits that,  with  the  exception  of  Gibson  EUwood,  who  had 
been  brought  up  by  Saran  Campbell,  and  had  an  affection 
for  her,  no  member  of  the  family  kept  up  any  communica- 
tion with  her  or  treated  her  as  the  lawful  wife  of  John  EU- 
wood, sen.  The  deponents  stated  that  they  had  often  heard 
11  Eng.  Rep.  89 
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from  their  parents,  and  it  was  well  known  in  the  family  gen- 
erally, that  John  Ellwood,  sen.,  and  Sarah  Carapbeli  were 
never  married,  and  evidence  was  given  of  many  conversa- 
102]  tions  among  members  of  the  *family  having  taken 
})lace  which  would  have  no  meaning  except  on  the*  supposi- 
tion that  the  family  believed  the  defendants  to  be  illegiti- 
mate. It  was  owmg  to  the  personal  affection  of  Gibson 
Ellwood  for  the  defendants  that  the  question  of  their  legiti- 
macy or  illegitimacy  was  not  raised  on  the  occasion  of  the 
division  of  the  Dufton  estate.  It  was  further  stated  that 
Thomas  Ellwood  was  in  the  habit  of  giving  Christmas  pres- 
ents of  money  to  his  brothers  and  sisters,  but  that  the  defen- 
dants were  never  included  in  hfs  bounty.  Reference  was 
also  made  to  a  receipt  given  by  Sarah  Campbell  to  Thomas 
Ellwood  for  a  sum  of  £5  which  Thomas  Ellwood  had  sent  to 
her  after  the  death  of  John  Ellwood,  sen.  This  money,  it 
was  stated,  was  paid  by  Thomas  Ellwood  expressly  in  remu- 
neration for  Sarah  Campbell's  services  as  housekeeper,  and 
not  as  a  gift  to  her  as  his  brother's  wife.  It  was  also  stated 
that  the  receipt  was  signed  ' '  Sarah  Campbell."  The  receipt, 
however,  was  not  produced,  nor,  in  fact,  was  any  documen- 
tary evidence  of  importance  forthcoming  in  support  of  the 
case  of  the  plaintiffs.  The  belief  of  the  deponents  against 
the  marriage  was  rested  partjy  upon  the  information  re- 
ceived from  their  parents  and  other  members  of  the  family, 
and  partly  upon  a  record  of  family  events  alleged  to  b^  con- 
tained in  a  lamily  bible  which  had  belonged  to  John  Ell- 
wood, sen.,  and  which  was  stated  to  record  the  marriage  of 
John  Ellwood  and  Mary  Gibson,  and  the  births  and  deaths 
of  their  children,  but  to  contain  no  reference  to  a  marriage 
with  Sarah  Campbell  or  to  the  children  of  John  Ellwood, 
sen.,  by  her.  This  bible,  however,  was  not  produced,  and 
such  of  the  allegations  of  the  deponents  as  seemed  to  be 
based  on  its  contents  were  rejected  as  inadmissible. 

With  respect  to  the  use  of  the  words  *'  spouse  "  and  "chil- 
dren" in  the  entries  of  the  births  of  the  defendants  John 
Ellwood  and' Campbell  Ellwood,  an  affidavit  of  Dr.  McLaren, 
master  of  the  Renfrew  Grammar  School,  was  put  in  in 
support  of  the  plaintiffs'  case,  stating  that  the  use  of  such 
words  in  entries  prior  to  1855  (the  date  at  which  registra- 
tion waS  made  compulsory  in  Scotland)  was  inconclusive, 
the  entries  being  maae,  in  tne  absence  of  express  knowledge, 
in  the  terms  of  information  supplied  by  the  person  wishing 
the  entry. 

In  the  argument  the  question  was  treated  as  one  in  no 
way  depending  upon  Scotch  law,  and  no  question  was  there- 
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fore  raised  *as  to  tlie  domicil  of  the  parties.  It  was  [103 
admitted  that  no  direct  proof  could  be  given  of  any  mar- 
riage having  been  solemnized  between  JohnEIlwood,  sen., 
and  Sarah  Campbell,  and  the  only  question  was  whether, 
in  the  face  of  evidence  of  opinion  against  the  fact  of  mar- 
riage, a  valid  marriage  was  established  bv  habit  and  repute. 

The  Chief  Clerk  by  his  certificate  left  the  question  for  the 
decision  of  the  court. 

The  case  now  came  on  for  further  consideration. 

Mr.  Dickinson^  Q.C.,  and  Mr.  KeJcewich^  for  the  plaint 
tiffs :  It  is  true  that  in  this  case  a  great  deal  of  evidence 
has  been  adduced  to  show  that  John  and  Sara;h  were  re- 
puted to  be  man  and  wife,  and  if  that  had  been .  uncontra- 
dicted, it  might  have  been  sufficient :  but  repute  to  be  suffi- 
cient must  be  undivided  repute,  inasmuch  as  divided  repute 
is  no  evidence  at  all :  Cunningham  v.  Gunning7iam(^). 

Mr.  Fraser,  in  his  book  on  domestic  relations,  lays  down 
the  proposition  as  follows :  Repute  must  not  be  divided.  It 
has  Deen  held  by  some  that  the  repute  need  not  be  abso- 
lutely universal ;  it  was  said  to  be  enough  if  it  be  decidedly 
preponderating  in  favor  of  the  marriage,  and  not  so  equivo- 
cal as  that  the  friends  of  one  of  the  parties  never  heard  of 
it ;  but  this  has  been  overruled  by  other  authorities,  which 
hold  that  if  the  repute  be  divided,  it  is  no  repute  at  all. 
In  Qoodman  v.  Ooodman(^)  a  marriage  was  established, 
though  there  was  some  evidence  of  divided  repute ;  but  the 
conflict  of  testimony  there  arose  from  religious  dissention  in 
the  family. 

In  this  case  the  only  real  evidence  in  favor  of  a  marriage 
is  the  cohabitation ;  but  that  of  itself  is  insufficient  to  estab- 
lish a  marriage  so  as  to  make  the  children  legitimate.  On 
these  grounds  it  is  submitted  that  the  plaintiffs  must  be  held 
the  nearest  of  kin  of  the  intestate. 

Mr.  O.  C.  Tucker^  for  parties  in  the  same  interest  as  the 
plaintiffs. 

Mr.  Fry^  Q.C.,  and  Mr.  F.  0.  Haynes^  for  the  defen- 
dants :  A  marriage  may  be  established  by  reputation  alone : 
Doe  d.  *  Fleming  (") ;  8L  Decereux  v.  Mtbch  Dew-  [104 
church  (*).  In  this  case  the  evidence  is  all  one  way.  It  has 
been  proved  that  John  and  Sarah  lived  together  many  years 
as  man  and  wife,  and  that  she  was  always  received  by  his 
friends  as  his  wife,  and  that  he  always  treated  her  as  such. 
Acknowledgment  of  marriage  for  eighteen  years  has  beeu 

(0  2  Dow.,  482.  (»)'  4  Bing.,  266. 

(«)  28  L.  J.  (Ch.),  745.  (^)  1  Sir  Wm.  Bl,  867, 
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held  sufficient  to  establish  a  marriage  even  iTiter  vivos :  Her- 
tey  V.  Herveii  ('). 

In  the  register  for  births  and  baptisms  for  the  parish  of 
Houston  and  Killelan,  John  Ell  wood  and  a  child  named 
Campbell  were  described  as  the  children  of  John  Ell  wood 
and  Sarah,  his  spouse. 

[Mr.  Dickinson^  Q.C.,  for  the  plaintiffs,  objected  to  this 
evidence  being  admitted,  on  the  ground  that  the  book  itself 
would  not  be  admissible,  inasmuch  as  the  officer  who  made 
it  was  authorized  to  make  an  entry  of  baptisms,  and  not  of 
tirths  Q,  in  the  course  of  his  duty.  This,  entry  was  made 
before  tne  17  &  18  Vict.  c.  80  was  passed,  which  made  regis- 
tration compulsory  in  Scotland. 

The  Vice-Chancellob  :  I  am  bound  to  reject  this  evi- 
dence.] 

Then  look  at  the  acts  of  the  parties.  John  Gibson,  from 
whom  the  witnesses  who  now  oppose  the  defendants'  claim 
profess  to  have  derived  their  information  that  there  was  no 
marriage,  himself  made  an  affidavit  in  which  he  swore  that 
there  was.  But  even  if  there  had  been  no  marriage  in  the 
first  instance,  a  connection  which  began  improperly  may  be 
presumed  to  terminate  in  a  marriage.  In  tne  nreadau>ane 
Case{*)  it  was  held  that  a  connection  commencing  in  adul- 
tery may  become  matrimonial  by  consent,  and  be  evidenced 
by  habit  and  repute.  On  these  grounds  it  is  submitted  that 
this  marriage  has  been  established. 

Nov.  16.  Sir  Charles  Hall,  V.C:  The  question  I  have 
to  determine  is  whether  it  is  proved  that  John  EUlwood  and 
Sarah  Campbell  became  man  and  wife.  That  they  cohabited 
as,  and  were  by  many  persons  reputed  to  be,  man  and  wife, 
is  deposed  to  by  several  witnesses— this  evidence  relating 
as  w^l  to  the  time  when  they  resided  at  Bridge  of  Weir,  in 
105]  ^Scotland,  as  to  the  time  of  their  residence  in  England 
after  they  had  left  Scotland  and  come  to  reside  in  England. 
In  answer  to  this  evidence,  there  are  affidavits  by  persons 
whose  interest  it  is  to  defeat  the  claim  of  those  supporting  a 
marriage,  which  affidavits  seek  to  make  out  that  there  was  a 
repute  in  the  family  that  John  and  Sarah  were  not  man  and 
wife,  i,  e,y  that  their  cohabitation  was  illicit.  Some  of  these 
opposing  affidavits  represent  that  John  Gibson  EUwood, 
called  Gibson  EUwood,  the  youngest  child  of  John  Ellwood, 
by  the  wife  to  whom  he  was  married  before  he  lived  with 
Sarah,  considered  and  represented  that  there  had  never  been 

(»)  2  Sir  Wm.  Bl.,  897.  '  (»)  Law  Rep.,  1  H.  L.,  Sc.  182. 

('')  Dixon's    Law  of   Evidence,    Scot, 
vol.  ii.,  c.  8,  p.  672. 
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a  marriage.  It  is  to  be  observ^ed,  however,  that  John  Gib- 
son EUwood' s  acts  and  conduct  were  altogether  at  va^riance 
with  his  considering  that  there  had  not  been  a  marriage.  He 
wrote  to  Sarah,  addressing  her  as  his  mother,  and  subscrib- 
ing himself  as  her  son,  and  describing  two  of  her  children, 
Joiin  and  James,  as  his  •  brothers.  He  also  wrote  to  two  of 
her  children,'  addressing  them  as  his  brothers,  and  his  corre- 
spondence is  in  many  other  respects  only  consistent  with  the 
view  that  he  considered  th^t  John  and  Sarah  were  husband 
and  wife.  Others  of  these  affidavits  mention  .that  other 
inembers  of  the  family  considered  that  there  was  no  mar« 
riage ;  but  it  is  to  be  observed  that  the  deponents  in  these 
aflSdavits,  or  those  representing  them,  have  acted  upon  a 
different  view.  In  1859,  another  John  EUwood,  a  member 
of  the  family,  died,  have  made  a  will  whereby  he  gave  some 
real  estate  to  John  Gibson  EUwood,  and  gave  his  residuary 
estate  to  a  class,  including  the  brothers  and  sisters  of  John 
Gibson  EUwood,  ancf  the  children  of  such  as  might  be  dead. 
It  thus  became  necessary  to  ascertain  what  lawful  children 
John  EUwood  had.  To  ascertain  this  there  was  an  inquiry 
which  occupied  a  considerable  time.  Two  of  the  deponents, 
who  now  assert  that  John  Gibson  EUwood  beUeved  that 
there  was  not  a  marriage,  viz.,  Mrs.  Mackenzie  and  Mrs. 
Lyle,  or  Mr.  Lyle,  her  husband,  took  part  in  reference  to 
this  dfstribution  of  the  testator?  s  estate.  There  was  much 
correspondence  upon  the  subject.  Mrs.  Mackenzie  wrote  to 
John  and  James  as  her  brothers.  Mrs.  Lyle's  solicitor  wrote 
to  Mr.  Robinson,  one  of  the  executors  of  the  testator.  It  is 
not  immaterial  that  Mr.  Robinson  was  himself  a  solicitor. 
All  the  correspondence  treats  the  chUdren  of  Sarah  as  legiti- 
mate, and  therefore  entitled  to  share  under  the  will  of  the 
*te8tator.  The  testator's  estate  was  distributed  upon  [106 
that  footing.  It  has  been  contended  that,  having  regard  to 
the  affidavits  in  opposition  to  the  marriage,  the  case  is  one 
of  divided  repute,  and  that  being  so,  a  marriage  is  not  proved.* 
As  to  this,  reference  was  made  to  what  was  said  by  Lords 
Eldon  and  Redesdale  in  Gunninqham  v.  Cunningham  {^\ 
It  is  not  necessary  for  me  to  say  how  the  case  would  have 
stood  had  it  rested  upon  the  evidence  exclusive  of  that  re- 
lating and  connected  with  the  distribution  of  the  estate  of 
the  testator,  John  EUwood.  It  appears  to  me  that  evidence 
of  repute  that  there  was  not  a  marriage  is  outweighed  by 
other  evidence  supporting  it,  distribution  of  that  estete  tak- 
ing place  ks  it  did  with  the  concurrence  and  against  the  in- 
terests of  two  of  four  persons  now  seeking  to  make  out 

0)  2  Dow.,  482. 
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repute  in  the  family  that  there  was  not  .a  marriagf*,  and  with 
the  concurrence  and  against  the  interest  of  John  Gibson  Ell- 
wood, the  father,  of  two  other  of  the  persons  supporting  the 
same  view,  such  two  persons  taking  part  in  the  distribution, 
and  John  Gibson  Ellwood,  who  is  alleged  to  have  asserted 
that  there  was  not  a  marriage,  having  made  an  affidavit  ia 
order  to  bring  about  a  distribution  of  the  estate  on  the  foot- 
ing of  the  chfldren  of  Sarah  being  legitimate. 

It  cannot,  I  think,  be  contended  that  wherever  there  is 
evidence  of  repute  on  one  side  and  on  the  other  a  marriage 
cannot  be  established.  In  Hervey  v.  Hervey  (')  a  marriage 
was  established  upon  reputation  only,  notwithstanding  the 
husband  had  denied  the  marriage,  he  having  joined  with  the 
lady  in  levying  fines ;  and  there  is  a  somewhat  similar  case 
mentioned  bv-  the  late  Mr.  Hubhack  in  his  work  on  Suc- 
cession ('),  where  there  was  evidence  that  the  woman  was 
never  looked  on  by  the  family  as  married,  but  the  man  hav- 
ing covenanted  to  bar  the  (alleged)  wif  e*  s  f reebench  the  mar- 
riage was  established.  Oood/raan  v.  Ooodniani^)  is  also  a 
case  of  the  courts  establishing  a  marriage  by  reason  of  the  acts 
of  the  parties,  although  there  was  some  evidence  of  family- 
repute  adverse  to  the  existence  of  a  marriage.  It  appears  to 
me  that  the  court  can  and  should  in  the  present  case  receive 
and  act  upon  the  evidence  to  which  1  have  referred,  as 
answering  and  outweighing  the  evidence  that  there*  was  a 
107]  repute  *that  there  had  not  been  a  marriage.  I  hold^ 
therefore,  that  a  marriage  is  proved  to  have  taken  place, 
acting  upon  the  law  as  laid  down  in  Doe  d.  Fleming  v. 
Fleming  (*),  and  many  other  cases.  In  Hoggan  v.  Cragie  (*) 
Lord  Cottenham  thus  states  the  law :  ''  It  is  not  necessary  to 
prove  the  contract  itself,  it  is  sufficient  if  the  facts  of  the 
case  are  such  as  to  lead  to  satisfactory  evidence  of  such  a 
contract  having  taken  place;  upon  this  principle  the  ac- 
knowledgment of  the  parties,  their  conduct  towards  each 
'other,  and  the  repute  consequent  upon  it,  may  be  sufficient 
to  prove  a  marriage."  I  desire  also  to  refer  to  Lord  Cran- 
worth's  statement  of  the  law  in  the  Breadalbane  Case{f)x 
He  there  says  :  *'The  great  facility  which  the  law  of  Scot- 
land affords  for  contracting  marriage  has  given  rise  to  rules 
and  principles  which  have  been  sometimes  considered  pecu- 
liar to  that  law.  By  the  law  of  England,  and,  I  presume, 
of  all  other  Christian  countries,  where  a  man  and  a  woman 
have  long  lived  together  as  man  and  wife,  and  have  been  so 

(»)  2  Sir  Wm.  BL,  877.  (*)  4  Bing..  266. 

(«)  Page  256.  (*)  Macl.  <fe  Rob..  942,  965. 

(»)  28  L.  J.  (Ch.),  746.  (•)  Law  Rep.,  I  H.  L.,  Sc.  182,  199. 
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treated  by  their  friends  and  neighbors,  there  is  a  jprtma/a- 
c/e, presumption  that  they  really  are  and  have  been  what 
they  profess  to  be.  If  after  their  deaths  a  succession  should 
open  to  their  children,  any  one  claiming  a  share  in  such  suc- 
cession as  a  child  would  establish  a  good  priTna  fade  case 
by  showing  that  his  parents  had  always  passed  in  society  as 
man  and  wife,  and  that  the  claimant  had  always  passed  as 
their  child.  If  the  validity  of  the  parents'  marriage  should 
be  disputed,  it  might  become  necessary  for  the  person  claim- 
ing as  their  child  to  establish  its  validity,  and,  inasmuch  as 
in  England  all  marriages  are  solemnized  in  public,  and  pub- 
licly recorded,  it  is  reasonable  to  require  the  claimant  to  give 
positive  evidence  of  its  celebration,  or  else  to  explain  why  he 
IS  unable  to  do  so.  The  principle  is  the  same  m  Scotland ; 
but  as  marriage  there  is  not  necessarily  celebrated  in  public, 
or  recorded,  it  is  much  more  probable  than  it  woula  be  in 
England  that  there  may  have  been  a  marriage,  but  that  there 
Dllay  be  no  means  of  giving  direct  proof  or  it.  Those  who 
liave  to  decide,  after  the  death  of  parents,  on  the  legitimacy 
of  children,  must,  much  oftener*than  in  England,  have  to 
rely  solely  on  the  prima  facie  evidence  aflforded  by  the  con- 
duct of  the  parties  towards  one  another,  and  of  *their  [108 
friends  and  neighbors  towards  them.  This  sort  of  evidence 
is  spoken  of  in  Scotland  as  habite  and  repvie.  Persons  are 
sometimes  said  to  be  married  persons  by  Tiabite  and  repute. 

In  the  present  case  there  may  well  have  been  a  marriage 
by  agreement  only  wheli  the  parties  were  in  Scotland.  My 
opinion  is  in  no  way  dependent  upon  the  certificates  of  the 
births  of  John  and  James  Campbell.  Whether  these  certifi- 
cates were  rejected  or  not,  my  conclusion  would  have  been 
the  same.  The  certificate  or  James's  baptism  in  1811,  in 
which  he  is  described  as  son  of  John  Ellwood  and  Sarah  his 
wife,  late  Campbell,  was  admitted  without  objection;  nor 
should  I  have  taken  a  different  view  had  I  admitted  the  evi- 
dence tendered  to  prove  a  certain  receipt  by  Sarah  Campbell 
to  Thomas  EUwood. 

Solicitors  for  the  plaintiff :  Messrs.  O.  A,  Crawley  &  Ar- 
noldu 

Solicitor  for  the  defendants :  Mr.  J.  T.  Marshall. 

Marriage  mar  be  inferred  from  cir-  893,  affirmed  28  N.  Y.  Rep.,  90;  (see 

cumatances  such  as  cohabitation  as  bus-  also  litigation  between  same  parties  in 

band  and  wife,  visiting  among  reputa-  the  federal  courts,  is  Wallace,  465) ; 

able  neighbors  and  people,  and  being  Durand  v.  Durand,  2  Sweeney,  815  ; 

received  and  treated  by  them  as  such  :  Hoggan  ▼.  Cragis,  MacLean  &  Robin- 

Baker  v.  M<^tzler,  Anthon's  N.  P.  (2d  son.  942  ;    Hamilton   v.   ffamilton,   9 

ed.),  268,  and  note  265  ;  CajouUe  v.  Fer-  Clark  &  Finnelly,  827,  and  note  to  Am. 

fie,  26  Barb.,  177,  9  Abb.  Prac.  Rep.,  ed. ;  BimU  v.  BimU,  55  Barb,  826  ; 
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(yQcura  v.  EtsetUor,  88  N.  Y.,  396  ;  Clap-  3  WaUace,  175  ;  Redgrace  v.  Bedffrave, 

tonv.Ward6ll,^}!i.Y.,2S0;VanTuyly.  88  Maryland,  98),  but  we  doubt  the 

Van  Tuyl,  57  Barb.,  285;   Piers  v.  soundness  of  such  cases. 

Piers,  2  House  of  Lords  Cases,  831 ;  A  contract  of  marriage  per  verba  de 

CampbeUY.  GampbeU,  L.  R.  1  Scotch  and  presenti  is  as  valid  as  if  made  in  facia 

Divorce  Appeals,  182  ;  Nathan's  Caw,  2  eedesia  :  Fentan  v.  Heed,  4  Johns.,  52  ; 

Brewster,  149,  and  see  note,  p.  170,  and  Durand  v.  Durand,  2  Sweeney,  815  ; 

cases  cited  ;  Physick's  Estaie,  2  Brews-  Hamilton  v.  Hamilton,  9  Clark  &  Fin- 

ter,  179  ;  Bicking'a  Appeal,  2  Brewster,  nelly,  827,  and  cases  cited  in  note  to 

202  ;  DeAmereUi^s  Atate,  2  Brewster,  Am.  ed. ;  T?ie  Quoen  v.  MiUis,  10  Clark 

280  ;  Medgrave  v.  Bedgra/oe,  88  Mary-  &  Finnelly,  584,  and  note  to  Am.  ed. ; 

land,  98  ;  WrigJU  v.  WrigJU,  48  How.  BiaseU  v.  BisseU,  55  Barb.,  825 ;  Myert 

Prac.  Rep.,  I ;  Hayes  v.  People,  25  N.  v.  Pope,  110  Mass.,  814 ;  Be  AmereUCs 

T.,  890,  24  How.  Prac.  Rep,  452,  af-  Estate,    2    Brewster,  289 ;  Wright    v. 

finning  15  Abb.  Prac.,  108  ;  Scudder  v.  Wright,  48  How.  Prac.  Rep.,  1  ;  Hayes 

0<m,  18  Abb.  Prac.,   228;  WiUcU  v.  v.  People,  25  N.Y.,  890,  24  How.  Prac. 

(7<>2;»>M,  48  Mississippi,  496.  Rep.,  452,   affirming    15  Abb.    Prac. 

Such  circumstances  however  are  not  Rep.,  168  ;  Wilkie  v.  CoUins,  48  Miss., 

actual  proof  of  marriage  but  mere  pre-  496. 

sumptions,  and  are  prima  fade  evi-  But  this  is  so  only  where  the  parties 

dence  only,  and  may  be  rebutted  by  intend  that  it  shall  do  so  without  any 

proof  that  a  marriage  never  took  place,  subsequent    ceremony  :    Van  Tuyl  v. 

or  was  intended  or  consummated  :  Bit-  Van  Tuyl,  57  Barb. ,  235. 

rand  v.  Bu/rand,  2  Sweeney,  815  ;  Clay-  Although  if    a  married   man    goes 

tony,  Wardell,  4  N.  Y.,  280  ;  Physics  through  the  form  of  a  marriage  with 

Estate,  2  Brewster,  179  ;  Bicking's  Ap-  an  unmarried  woman  he  is  guilty  of 

peal,  2  Brewster,  202  ;  Be  AmerdWs  Es-  bigamy.     In  an  attempt  to  seduce  he 

tate,%Brevr9>\j&t,'Z^9;Omohundro*sCa>se,  may  thus  commit  bigamy  :    Hayjes  y. 

2  Brew.,  298  ;  Redgra/oe  v.  Redgrave,  88  People,  25  N.  Y.  Rep.,  390. 

Md.,  98  ;  Stoite  v.  Boioe,  61  Me.,  171.  If  the  forms  of  a  marriage  are  gone 

If  there  are  legal  obstructions  to  a  through    with,    assent    is   presumed : 
marriage,  none  can  be  presumed  from  Fleming  v.  People,  27  N.Y.,  329. 
circumstances :  CajouUe  v.  Ferrie,  26  The  rule  does  not  obtain  in  Mary- 
Barb.,  177,  9  Abb.  Prac.,  898,  affirmed  land  :  Bennison  v.  Bennison,  85  Ma- 
23  N.  Y.  Rep.,  93.  ryland,  361. 

But  in  such  cases  a  marriage,  after  But  a  contract  to  marry  per  verba  de 

the  removal  of  such  obstruction,  may  futuro,  though  followed  by  cohabita- 

be  proved  from  circumstances  justify-  tion,  does  not  an^ount  to  a  marriage  in 

ing  the  inference  of  a  marriage  in  fact  fact :  Cheney  v.  Arnold,  15  N.  Y.,  845 

after  such  removal  and  a  change  of  the  (overruling    dictum  in   1   Hill,    274) ; 

nature  of  the  relation  between  the  par-  Holm^  v.   Hobnes,   1  Abbott's  U.  S. 

ties:    (yOa/ra  v.  Eisenlor,   88  N.  Y.,  Rep.,  538,  disapproving  1  Bish.,  Mar. 

2Q6  ;   Lapsley  v.  Orierson,  1  House  of  and  Div.,  §  90  (^  254,  5tli  ed.) ;  Buncan 

Lords  Cases,  498  ;  Campbell  v.  Camp-  v.  Buncan,  10  Ohio  St.  Rep.,  181  ;  Bis- 

beU,  L.  R.,   1  Scotch  and  Divorce  Ap-  sell  v.  Bissell,  55  Barb.,  325  ;  Van  Tuyl 

.peals,  182 ;  Shedden  v.  Patrick,  L.  R.,  v.   Van  Tuyl,  57  Barb.,  235. 

1   Scotch  and  Divorce  Appeals,   470 ;  See  Hoggan  v.  Cragie,  MacLean  & 

W^n^rA^v.  Tfr^A<,48How.  Prac.  Rep.,  1;  Robinson,   942;    Queen   v.    MiUis,   10 

Jones  V.  Jones,  36  Maryland,  447  ;  Wil-  Clark  &  Finnelly,  634,  and  note  to  Am. 

kie  V.  GoUins,  48  Mississippi,  490.  ed. ;  1  Bish.,  Mar.  aiid  Div.,  (5th  ed.). 

It  has  been  held  that  if  the  claimant  g§  255-265. 

attempt  to  show  marriage  at  a  particu-  Illicit  cohabitation  and  intercourse  is 

lar  time  and  place,  he  must  then  show  not  of  itself  sufficient  to  raise  a  pre- 

a  valid  marriage,  and  will  not  be  per-  sumption  of  marriage.     There  must  be 

mitted  to  rely  upon  other  facts  of  the  a  matrimonial  cohabitation  :   Burand 

case  as  the  ground  of  presumption  that  v.  Burand,  2  Sweeney,  315  ;   Yardley's 

a  marriage  may  have  taken  place  be-  Estate,  75  Penn.  St.  Rep.,  207;  Shed- 

tween  the  parties  on  some  other  and  den  v.  f^atrick,  L.  .R. ,  1  Scotch  and  Div. 

different  occasion  from  that  spoken  of  App. ,  470  ;  Physick's  EstcUe,  2  Bfews- 

by  the  witness  (Blackburn  v.  Crawford,  ter,  179  ;  Picking's  Appeal,  2  Brewster, 
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202  ;  De  AmereUff»  Estate^  2  Brewster,  Maryland,  447 ;   Stoneun  v.   Stoneun, 

239  ;    Omohundro*s  Com,  2  Brewster,  8  Am.  Law  Times,  807,  District  Court, 

298;  State  y.  Boioe,  61  Maine,   171;  Grimes  Co.,  Texas,  Burnett,  J.;  Yates 

Mayes  v.  People,  25  N.  Y.,  390.  v.  Houston,  8  Texas,  450. 

If  after  the  parties  have  been  cohab-  To  an  insane  person  :  Wiser  v.  Sum^ 

iting  as  husband  and  wife,  a  marriage  Tier,  42  Vermont,  720  ;  Reading  ▼.  Lud- 

be  celebrated  between  them,  this  rebuts  loio,  43  Vermont,  628  ;  Thayer  v.  Thay- 

the  presumption  that  the  former  state  er,  9  Rhode  Island,  877. 

was  other  than  meretricious  :  Baker  y.  As  to  marriage  under  duress  while 

Metzlerf  Anthon's  N.  P.  (2d  ed.),  268,  under  false  arrest :   Collins  y.  Collins, 

and  note,  p.  265 ;   Fenton  y.  Beed,  4  2  Brewster,  515. 

Johns.,  52;  Sheddenv,  Patrick,  L.  R.,  In  the  following  cases   the    courts^ 

1  Scotch  and  Divorce  App. ,  470.  held  the  facts  did  not  show  a  yalid* 

Though  the  intercourse  of  the  par-  marriage  :  Holmes  y.  Holmes,  1  Abb. 

ties  was  originally  meretricious  when  U.  S.  (Sr.  Ct.  Rep. ,  525  :  Cheney  v.  Ar- 

there  were  no  obstructions  to  marriage,  nold,  15  N.  Y.,  845 ;  Duncan  y.  Dun^ 

marriage  may  be  found  after  the  com-  can,  10  ,Ohio  St.  Rep.,  181 ;  (/Ga/ra  v. 

mencement  tnereof  from  circumstances  Msenlor,  88  N.  Y. ,  296  ;  Tardl^s  Es- 

justifying  a  finding  of  a  change  of  the  staU,  75  Penn.  St.  Rep.,  207  ;   Lapsley 

relation  of  the  parties :  HamUton  y.  y.  Oriersan,  1  House  of  Lords  Cases, 

JJam^^em,  9  Clark  &  Finnelly;  827,  and  498;    Shedden    y.  Patrick,  L.   R.,    1 

cases  cited  in  note  to  Am.  ed. ;  Shedden  Scotch  and  Divorce  App. ,  470  ;  Pick- 

'  V.  Patrick,  L.  R. ,  1  Scotch  and  Divorce  ing*s  Appeal,  2  Brewster,  202 ;   Omo- 

App.,  470;  Wilkie  v.  Collins,  48  Mis-  hundro*s  Case,2BTeyr6ter,29S;  Benni- 

sissippi,  496.  son  v.  Bennison,  85    Maryland,  861 ; 

See  Clayton  v.  Wa/rdett,  4  N.Y.,  280;  Wright  v.  Wright,  48  How.  Prac.  Rep., 

Trt'^^v*^^^»48How.  Prac.  Rep.,1.  1;  itoche  v.  Washington,  2  Am.  Law 

If  a  party  bs  married,  a  second  mar-  Reg.,  N.  S.,,  170, 19  Indiana,  58  y State 

riage  by  mm  is  absolutely  void;  Bios-  v.  Bowe,  61  Maine,  171. 

som  v.  Burritt,  87  N.Y.,  434.  And  in  the  following  the  facts  were 

And  the  woman  with  whom  the  cere-  held  to  justify  a  finding  of  marriage  : 

mony  of  marriage  is  performed,*  may  CajotUle  v.  Ferris,  26   Barb.,   117,  9 

thereafter   contract  a  legal    marriage  Abb.  Prac.,  893,  affirmed  28  N.  Y.,  90; 

without  a  divorce  :  Beeoes  v.  Beeves,  Duramd  v.  Durand,  2  Sweeney,  815  ; 

54  Illinois,  882.  Hoggan  v.  Cragie,  MacLean  &  Robin- 

As  to  proof  of  marriage  by  parties  in  son,   942  ;    HamUton  v.   Hamilton,  9 

a  church  register,  see  Maxwell  y.  Chap-  Clark  &  Finnelly,  827  ;  Bissell  v.  Bis- 

man,  8  Barb.,  579.  sell,  55  Barb.,  825  ;    Van  Tuyl  v.  Van 

Ehridence  that  a  woman  sued  in  her  Tuyl,  57  Barb.,  285;  Myers  v.  Pope, 

maiden  name,  is  evidence  she  was  not  110  Mass. ,  814  :  Piers  v.  Piers,  2  House 

married  :    Scudder    v.   Oori,  l8  Abb.  of  Lords  Cases,  881  ;  Campbell  v.  Camp- 

Prac.,  223.  heU,  L.  R.,  1  Scotch  &  Div.  App.,  182  ; 

So  the  manner  of  cohabitation:  Hayes  Naihan*s  Case,  2  Brewster,  149  ;  Phys- 

v.  People,  25  N.  Y.,  890.  icJ^s  Estate,  2  Brewster,  179  ;  Be  Ame- 

As  to  marriage  between  Indians,  see  relli's  Estate,  2  Brewster,  289  ;  Bed- 
Roche  v.  Washington,  2  Am.  Law  Reg. ,  grave  y,  Redgrave,  38  Maryland,  93; 
N.  S.,  170,  19  Indiana,  58.  Hayes  v.  People,  25  N.Y.,  890,  24  How. 

Between    Mormons   not    recognized  Prac.,   452,   affirming  15  Abb.  Prac, 

elsewhere  as  valid  :  Hyde  v.  Hyde,  L.  168  ;  Jones  v.  Jones,  36  Maryland,  447; 

R.,  1  Prob.  &  Div.,  130.  Stoneun  v.  Stoneun,  3  Am.  Law  Times, 

Between  slaves,  may  be  presumed,  af-  807  ;  Wilkie  v.  CoUins,  48  Miss.,  496. 
ter  emancipation  :   Jones  v.  Jones,  80 

11  Eng.  Kep.  90 
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[Law  Reports,  19  Equity  Cases,  108.] 
V.CH.,  Nov.  24,  1874. 

Haheb  V.  Sharp. 

[1874    H.     66.] 

Vendor  and  Purchaser — Principal  and  Agent — InetnuHons  to  procure  a  Purchaaer  of 
an  Estate — Estate  Agent — AtUhoriiy — Specific  Performance. 

Upon  a  written  request  by  an  owner  of  freehold  property  to  an  estate  agent  to 
procure  a  purchaser  for  it  and  to  advertise  it  at  a  certain  price : 

ffeldf  that  the  estate  agent  had  no  authority  to  enter  into  an  open  contract  for  sale, 
and,  semble,  that  he  had  no  authority  to  enter  into  any  contract  fur  sale. 

The  defendant,  Jeremiah  Sharp,  on  the  17th  of  October, 
1872,  called  upon  C.  Longbottom,  an  estate  agent  at  Brad- 
ford, and  gave  him  written  instructions  in  the  following 
form : 

'*  I  request  you  to  procure  a  purchaser  for  the  following 
freehold  property,  and  to  insert  particulars  of  the  same  in 
your  Monthly  Estate  Circular  till  further  notice,  viz.,  my 
beer  house  and  shop,  No.  4  and  No.  6  Manchester  Road. 
Tenant,  No.  4,  William  Galloway,  gilder ;  and  No.  6,  Albert 
Vaults,  Henry  Holmes,  beer  retailer,  and  work-rooms  above. 
109]  Present  net  rent,  £160 ;  *price  £2,800,  when  I  will  pay 
you  a  commission  and  expenses  of  fifty  pounds.  About  six 
years'  lease  unexpired. 

"  (Signed)  J.  Sharp." 

Longbottom  inserted  in  his  Estate  Circular,  which  he  pub- 
lished every  month,  a  full  description  of  the  messuages  as 
being  for  sale  by  him,  and  otherwise  advertised  the  same  for 
sale,  and  he  continued  so  to  do  at  regular  intervals  down  to 
the  date  of  the  following  acknowledgment  and  receipt : 

"Bradford,  Jan.  31,  1874.  I  hereby  acknowledge  having 
this  day  paid  the  sum  of  two  hundred  and  eighty  pounds 
on  account  of  the  purchase  of  Mr.  Jeremiah  Sharp  s  free- 
hold property  situated  at  the  bottom  of  Manchester  Road, 
Bradford,  in  the  county  of  York,  and  numbered  4  aiid  6, 
now  in  the  occupation  of  Mr.  Hammond,  brewer,  and  others, 
or  his  or  their-  under-tenants,  at  the  price  of  two  thousand 
eight  hundred  pounds,  free  from  all  incumbrances,  but  sub- 
ject to  the  present  leases  granted  to  the  tenants  or  some  of 
them.  The  vendor  to  supply  an  abstract  of  the  title  held 
by  him,  and  should  the.  same  be  found  defective  the  vendor 
shall  have  the  option  to  cancel  the  contract  on  returning  the 
deposit  money  without  interest  or  expenses,  or  to  make  good 
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the  defect;  and  I  agree  to  pay  the  balance  of  purchase- 
money,  two  thousand  five  hunared  and  twenty  pounds,  on 
the  31st  day  of  March  next,  when  the  purchase  is  to  be  com- 
pleted. 

*  *  (Signed)        John  Hamer. ' ' 

"Bradford,  January  Blst,  1874.  Received  this  day  of  Mr. 
John  Hamer  the  sum  of  two  hundred  and  eighty  pounds  on 
account  of  purchase  of  Mr.  Jeremiah  Sharp' s  freehold  prop- 
erty, Nos.  4  and  6,  Manchester  Road,  at  the  price  of  two 
thousand  eight  hundred  pounds,  on  the  terms  of  acknowl- 
edgment signed  this  day. 

**  (Signed)        C.  Longbottom, 
"  For  Jeremiah  Sharp." 

.  The  allegation  in  the  bill  was  that  on  the  31st  of  January, 
1874,  Longbottom  had  full  authority  to  enter  into  a  contract, 
and  to  sign  the  last  stated  memorandum  of  that  date  as  the 
agent  of  the  defendant,  and  that  it  was  in  all  respects  a 
good,  valid,  and  bindine  contract  on  the  defendant ;  and  the 
plaintiff  prayed  that  *the  defendant  might  be  decreed  [110 
specifically  to  perform  the  contract,  and  also  be  ordered  to 
d!educe  a  good  title  and  to  pay  the  costs  of  the  suit. 

The  defendant  admitted  in  his  answer  that  he  was  entitled 
to  the  property  in  fee  simple,  subject,  however,  to  a  mort- 

fage  ;  tnat  ne  did,  in  October,  1872,  in  writing,  request  Long- 
ottom  to  find  him  a  purchaser,  and  to  insert  the  particulars 
of  the  property  in  his  Estate  Circular ;  and  stated  that  he 
told  him  to  tr^  it  for  six  months,  and  if  he  did  not  find  a 
purchaser  within  that  time  he  would  keep  the  property  until 
the  leases  expired,  and  that  Longbottom  said  that  he  would 
bring  or  send  to  him  any  person  who  was  likely  to  buy. 
Furtner,  that  about  the  expiration  of  the  six  months  he  told 
Longbottom  not  to  advertise  the  property  in  his  Estate  Cir- 
cular and  that  he  would  keep  it  until  the  leases  expired. 
The  defendant  also  stated  that  he  did  not  appoint  Jx)ngbot- 
tom  his  agent  for  the  purpose  of  selling  the  property,  nor 
authorize  him  to  enter  into  any  contract  of  sale  on  his  be,- 
half.  He  admitted  that  Longbottom  did  continue  to  insert 
an  advertisement  of  the  property  in  his  Estate  Circular  after 
he  had  told  him  to  discontinue  doing  so ;  and  he  alleged 
that  if  at  any  time  Longbottom  was  authorized  to  slgu  a 
contract  on  his  behalf,  which  he  submitted  was  not  the  case, 
yet  that  such  authority  had  been  revoked  long  before  the 
date  of  the  alleged  contract  of  the  31st  of  January,  1874. 
On  Friday,   the  30th  of  January,  1874,  the  defendant  re- 
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ceived  a  paper  writing,  which  was  left  at  his  hoase  in  his 
absence,  m  the  following  form  : 

*'  2102.  Bradford  Estate  Offices,  Britannia  Buildings, 

Market  Street, 
* '  To  Mr.  Sharp.  ''  Jany .  29th,  1874. 

"Please  pCTmit  Mr.  Hamer  to  view  your  property,  Nos. 
4  and  6,  Manchester  Boad,  price  £2,800,  should  he  apply  to 
you.  ''  And  oblige, 

"  C.  Longbottom.  • 

"Early  information  of  any  change  will  oblige." 

Mr.  Hamer  did  not  apply  to  the  defendant  to  view  the 
property,  but  he  did  to  one  of  the  tenants,  and  was  told 
that  the  property  was  not  for  sale.  On  Saturday,  the  31st 
111]  of  January,  1874,  *Lonffbottom  wrote  to  the  defend- 
ant, informing  him  that  he  had  sold  the  property,  in  accord^ 
ance  with  his  instructions, .  that  morning,  and  received  a 
deposit  of  10  per  cent.,  which  he  would  be  glad  to  pay  on 
Monday.  The  defendant  called  upon  Longbottom  on  Monday, 
the  2d  of  February,  and  told  him  he  had  no  right  or  author- 
ity to  sell  the  property,  and  that  he  declined  to  recognize 
the  alleged  contract  as  binding  on  him.  A  correspondence 
ensued  between  the  parties  and  their  solicitors,  and  as  the 
defendant  persisted  in  his  determination  not  to  recognize  the 
contract  this  bill  was  filed  tb  enforce  its  performance.  The 
deposit  money,  less  the  £50,  and  a  small  sum  alleged  to  be 
due,  was  on, the  6th  of  March  sent  by  Longbottom  to  the  de- 
fendant, who  received  it  on  the  6th,  the  day  on  which  this 
bill  was  filed,  and  it  was  on  the  same  day  paid  into  a  bank 
on  deposit,  and  notice  thereof  sent  to  Longbottom,  to  the 
plaintiff,  and  to  his  solicitor. 

Mr.  Longbottom,  in  his  affidavit,  submitted  that  he  had 
full  authority  to  sell  the  property,  and  denied  the  state- 
ments of  the  defendant  in  reference  to  the  limitation  of  six 
months,  and  that  he  would  keep  the  property  until  the 
leases  expired. 

Mr.  Lindley,  Q.C.,  and  Mr.  Edward  P.  C.  Hanson^  for 
the  plaintiff,  submitted  that  the  instructions  given  by  the 
defendant  in  October,  1872,  were  sufficient  authority  to  Mr. 
Longbottom  to  enter  into  the  contract  of  January,  1874 ; 
that,  upon  the  evidence,  there  was  no  revocation  of  the  au- 
thority, and  that  the  contract  ought  to  be  decreed  to  be  spe- 
citicalljr  performed.  They  referred  to  the  case  of  Ireland 
v.  Livingston  Q). 

Mr.  Greene,  Q.C.,  and  .Mr.  Dunning  for  the  defendant, 
submitted  that  Mr.  Longbottom  was  merely  instructed  to 

(')  Law  Rep.,  6  H.  L.,  395. 
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find  a  purchaser,  and  that  he  had  no  authority  to  sell  the 
property ;  and  that  if  he  ever  had  any  it  was  revoked  long 
prior  to  January,  1874.  Also,  that  the  agent  could  not  give 
a  receipt  for  the  purchase-money,  nor  for  the  deposit-money  ; 
nor  fix  the  amount  of  the  deposit-money. 

Mr.  Lindley  was  heard  in  reply  on  the  construction  of 
the  written  request  of  October,  1872,  and  contended  that  the 
*princit)le  laid  down  in  Ireland  v.  I/ivingstoni^)  was  [112 
applicaJble  to  this  case. 

Sir  Charles  Hall,  V.C:  The  question  in  this  case  is  one 
of  very  considefrable  importance  in  reference  to  the  disposal 
of  landed  estate  generally.  The  question  is  whether,  when 
an  owner  of  an  estate  puts  it  into  the  hands  of  an  estate 
agent  for  sale,  stating  a  price  for  and  giving  particulars  of 
the  property  to  enable  him  to  inform  intending  purchasers, 
but  giving  no  instructions  as  to  the  absolute  disposal,  and 
none  as  to  the  title  of  the  property,  and  mentioning  none  o^ 
those  special  stipulations  which  it  might  be  proper  to  insert 
in  conditions  in  reference  to  the  title,  that  is  sufl5cient  au- 
thority to  the  agent  to  sign  a  contract  for  the  sale  of  the 
property  for  the  price  stated  in  the  instructions,  without 
making  any  provision  whatsoever  as  to  title.  In  considering 
whether  the  instructions  of  October,  1872,  were  a  sufficient 
authority  to  the  agent  for  that  purpose,  I  cannot  help  ex- 
pressing an'  opinion  that  such  an  autnority  to  an  agent  on  the 
part  of  a  vendor  would  be  highly  imprudent,  as  the  pur- 
chaser would  then  be  entitled  to  rec^nire,  on  completion,  at- 
tested copies  of  all  documents  of  title,  and  the  expense  of 
them  would  swallow  up,  to  a  great  extent,  the  purchase- 
money.  This  estate  agent  must  have  known  that  if  this 
property  had  been  offered  for  sale  by  public  auction  there 
would  have  been  conditions  to  guard  the  vendor  against  be- 
ing subject  to  certain  expenses,  and  to  prevent  the  contract 
becoming  abortive  by  reason  of  a  purchaser  requiring  a 
strictly  marketable  title.  Could  he  suppose  that  he  was  in- 
vested with  authority  to  sign  a  contract  without  considering 
what  it  should  contain  as  regards  title?  As  an  intelligent 
and  well-informed  person,  he  could  not  suppose  that  he  was 
properly  discharging  his  duty  to  his  principal  when"  he 
signed  the  contract  which  he  signed :  such  a  contract  was 
not  one  within  the  scope  of  his  authority  to  sign.  If  he  had 
a  right  to  enter  into  any  contract  at  all,  it  was  one  of  a  dif- 
ferent description,  and  on  that  ground  alone — this  being  a 
bill  for  specific  performance,  and  the  court  having  a  discre- 
tion— ^I  hold  that  the  alleged  *contract,  if  it  be  a  con-  [113 

0)  Law  Rep.,  6  H.  L.,  890. 
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tract,  is  not  one  which  the  court  will  decree  to  be  carried 
into  effect.  • 

Taking  that  view  of  the  case,  it  is  not  necessary  for  me  to 
decide  the  question  of  authority,  but  I  nevertheless  state  my 
opinion  to  be,  that  when  instructions  are  given  to  an  agent 
to  find  a  purchaser  of  landed  property,  he,  not  being  in- 
structed as  to  the  conditions  to  be  inserted  in  the  contract 
as  to  title,  is  not  authorized  to  sign  a  contract  on  the  part  of 
the  vendor.  This  contract  being  oased  upon  the  instructions 
given  by  the  document  of  October,  1872,  I  hold  that  it  is 
not  a  case  for  decreeing  specific  performance,  and,  conse- 
quently, the  bill  must  l^  dismissed  with  costs. 

Solicitors :  Messrs.  PcUerson^  Snow  &  Burney^  agents  for 
Mr.  J.  Cater ^  Bradford^  Yorkshire ;  Messrs.  Clarke  &  SotIj 
agents  for  Messrs.  Terrp  &  RohinsoTiy  Bradford^  Yorkshire. 


[Law  Reports,  19  Equity  Cases,  118.] 
V.C.H.,  Nov.  22,  1874. 

Arnold  v.  Dixon. 

[1870    A.     106.] 
Real  EttaU — Decree  for  Sale — Ccmvenion — Sale  under  Decree, 

m 

Where,  in  an  administration  suit  asidng  also  for  partition  of  real  estate,  tlie  court 
directed  a  sale,  but  before  it  was  effected  one  of  the  parties  interested  in  the  real 
estate  died: 

Held,  that  the  estate  was  sufficiently  converted,  and  the  estate  having  been  sold, 
the  share  of  the  deceased  beneficiary  passed  to  his  legal  personal  representative. 

Steed  V.  JPreeee  (*)  followed. 

The  bill  in  this  suit  was  filed  for  the  administration  of 
the  estates  of  Margaret  and  Sarah  Dixon,  sisters,  deceased, 
and  for  a  partition  of  the  real  estate  of  which  they  had  been 
seised  in  equal  moities.  The  suit  came  on  to  be  heard  in 
1871,  when  the  court  being  of  opinion  that  a  sale  would  be 
more  beneficial,  directed  a  sale,  which  was  eflEected  in  July, 
1873,  and  the  proceeds  paid  into  court.  Between  the  date 
of  the  decree  and  the  sale,  H.  G.  Dixon,  one  of  the  parties  en- 
114]  titled  to  share  in  the  real  estate  ordered  to  be  sold,  *died 
intestate,  leaving  his  brother,  R.  L.  Dixon,  his  heir-at-law, 
and  his  said  brother  and  sister  Margaret  Ripley,  his  next  of 
kin.  Administration  of  his  estate  was  granted  to  his  brother, 
R.  L.  Dixon. 

A  question  was  now  raised  whether  Ralph  L.  Dixon  took 
the  share  in  his  own  right,  or  as  legal  personal  representative 
of  his  brother. 

0)  Law  Rep.,  18  Eq.,  192;  9  Eng,  Rep.,  788. 
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The  Vice-Chancellor  asked  if  there  was  not  authority 
otL  the'question,  stating  that  he  thought  the  question  had 
been  recently  considered.  The  case  thereupon  stood  over 
for  counsel  to  look  into  the  cases. 

Mr.  Pemberian^  for  Margaret  Ripley  and  the  trustees  of 
her  settlement,  afterwards  cited  the  case  of  Sieed  v.  Preece  (*), 
which  he  submitted  was  precisely  in  point. 

Mr.  Tremlett^  for  the  heir-at-law,  contended  that  that  case 
did  not  govern  the  present.  In  that  case  the  estate  had  been 
actually  sold  before  the  death,  but  here  it  was  otherwise. 

Mr.  Brodrick^  and  Mr.  Wilkinson^  appeared  for  other 
parties. 

Sir  Charles  Hall,  V.C:  I  do  not  think  that  case  and 
the  present  should  be  considered  to  be  distinguishable  so 
that  a  different  conclusion  should  be  come  to.  I  do  not  say 
what  I  should  have  held  in  the  absence  of  the  decision  in 
that  case,  bat  in  so  saying  I  do  not  mean  to  be  considered 
as  doubting  the  correctness  of  that  decision.  I  think  I 
should  follow,  and  I  do  follow,  Steed  v.  Preece^  as  being  ap- 

Slicable  to  the  case  now  before  the  court.     Payment  of  H. 
.  Dixon's  share  must  be  directed  to  Ralph  L.  Dixon,  as 
legal  personal  representative  of  his  brother. 

Solicitors :  Messrs.  O.  A.  Crawley  &  Arnold;  Messrs.  Bed 
&  Brodrick. 

0)  Law  Bep.,  18  Eq.,  192;  9  Eng.  Rep.»  788. 
See  9  Eng.  Rep.,  743,  note. 


[Law  Reports,  19  Equity  Cases,  115.] 
V.C.H.,  Nov.  4,  1874. 

*Crompton  t.  Lea.  [115 

[1874    C.     225.] 

Demurrer — Mine — InjuneUon — Irreparable  Injury —  Um  of  Prcperfy — Negligence — 

♦  Water. 

A.  bill  averred  that  a  mine  which  the  defendants  threatened  to  work  conid  not  be 
worked  without  letting  in  a  river  and  flooding  defendant's  mine,  and  through  that 
the  plaintiff's  mine,  and  prayed  an  injunction. 

Demurrer  overruled. 

Demurrer.  The  material  allegations  of  the  bill  were  as 
follows : 

*'l.  The  River  Douglas  is  a  natural  watercourse  of  con- 
siderable volume  flowing  through  the  town  of  Wiean,  and 
is  liable  to  heavy  floods.  In  its  course  through  Wigan  it 
flows  over  the  outcrop  of  two  seams  of  coal  known  as  the 
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Wigan  Five-feet  Mine  and  the  Wigan  Four-feet  Mine.  The 
outcrop  of  the  Wigan  Four-feet  Mine  intersects  the'  River 
Douglas  at  the  north- west  corner  of  a  field  hereinafter  re- 
ferred to  as  Eccles'  Field,  in  Wigan,  which  field  and  the 
mines  thereunder  belong  to  and  are  in  the  possession  of  the 
defendants. , 

'*2.  The  outcrop  of  the  Wigan  Five-feet  Mine  intersects 
the  said  river  at  a  point  about  200  yards  higher  up  the 
stream. 

**  3.  The  plaintiff  isr  the  lessee  of  large  portions  of  the  said 
Wigan  Five-feet  Mine  and  Wigan  Four-feet  Mine,  and  also 
of  a  lower  seam  of  coal  called  the  Wigan  Nine- feet  Mine,  all 
which  seams  he  is  now  engaged  in  working.  The  dip  of  the 
seams  and  of  the  containing  strata  is  such  that  the  plaintifiTs 
mines  are  lower  than  the  same  mines  under  Eccles'  Field, 
and  the  flow  of  water  would  be  from  defendants'  towards 
the  plaintiff  s  mines. 

'*  4.  Both  the  Four-feet  Mine,  which  is  four  feet  six  inches 
in  thickness,  and  the  Five-feet  Mine,  which  is  four  feet  in 
thickness,  were  extensively  worked  many  years  ago  close  up 
to  the  outcrop.  The  workings  in  the  Four-feet  Mine  vary  in 
depth  from  the  surface  in  Eccles'  Field  from  six*  feet  to  six 
or  seven  yards,  and  at  the  point  where  the  outcrop  of  the  said 
mine  intersects  the  River  Douglas  the  workings  approach 
within  a  distance  of  six  feet  from  the  bed  of  the  stream.  The 
116]  roof  in  the  said  workings  was  left  supported  *by  narrow 
pillars  of  coal,  so  that  the  said  mines  are  honeycombed  ia 
all  directions,  the  surface  resting  on  slender  pillars.  The 
precise  date  at  which  these  old  workings  near  the  outcrop 
were  made,  and  their  exact  dialling,  cannot  now  be  ascer- 
tained, but  it  is  certain  that  they  communicate  with  all  the 
workings  in  the  said  three  seams  belonging  to  the  plaintiff. 

"6.  Owing  to  the  insufficient  support  by  the  said  pillars, 
the  surface,  both  in  Eccles'  Field  and  at  the  outcrop  of  the 
Five-feet  Mine  higher  up  the  stream,  has  more  than  once 
given  way  on  the  occasion  of  heavv  floods!"  The  bill  then 
specified  two  occasions  when  the  flood  ultimately  filled  all 
the  workings  in  the  five-feet,  four-feet  and  nine-feet  seams, 
and  burst  the  walls  of  the  shafts  of  the  Ince  Hall  Colliery, 
of  which  Messrs.  Whaley  &  Gerard  were  lessees,  rushed 
down  the  shafts  to  the  workings  in  the  seam  with  such  force 
and  fury,  that  the  surface  of  the  earth  trembled  at  the  pit 
top.  On  this  occasion  six  miners  and  many  horses  were 
drowned. 

''6.  Part  of  the  mines  formerly  worked  by  Messrs  Whaley 
&  Gerard  so  flooded  as  above,  was  leased  to  them  by  a  prede- 
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cesser  in  title  of  the  lessor  of  the  plaintiff,  Messrs.  Whaley 
&  Gerard  occupying  such  portions  of  the  Wigan  Five-feet 
Mine  and  the  Wigan  Four-feet  Mine  under  the  lessor's  lands 
as  were  within  a  depth  of  200  yards  from  the  surface.  The 
plaintiff  has  a  lease  of  and  is  working  those  portions  of  the 
said  mines  under  the  same  lands  which  are  below  that 
depth,  and  of  the  whole  of  the  Wigan  Nine-feet  Mine  there- 
under, the  lease  to  Messrs.  Whaley  &  Gerard  having  expired 
many  years  ago.  The  workings  of  the  plaintiff  commence 
directly  with  those  left  by  Messrs.  Whaley  &  Gerard.  All 
the  intervening  parts  of  the  said  Wigan  Five-feet  and  Wigan 
Four-feet  Mines  have  long  been  worked  out,  with  the  excep- 
tion of  the  pillars  left  for  the  support  of  the  surface,  and 
there  is  complete  communication  oetween  the  plaintiff's  said 
mines  and  the  old  workings  under  Eccles'  Field. 

*' Shortly  after  the  inundation  a  joint  arrangement  was 
entered  into  by  the  owners  of  the  several  coUeries  aforesaid 
to  repair  the  breaches,  and  do  what  was  necessary  for  mutual 
protection.  After  obtaining  the  consent  of  Messrs.  Eccles,  the 
then  owners  of  Eccles'  Field  aforesaid,  and  of  Messrs.  Heron 
&  Whitaker,  *the  proprietors  of  the  fields  higher  up  [117 
the  stream  where  the  water  broke  in,  the  owners  secured  the 
roof  of  the  old  workings  by  building  pillars,  and  by  timber- 
ing and  otherwise.  They  also  filled  up  the  holes  with  earth, 
leaving,  as  stipulated  by  the  proprietors,  a  walled  pit  or 
entrance  into  tne  old  workings,  the  head  of  the  pit  being 
elevated  a  few  feet  above  the  surrounding  surface.  They 
also  put  dams  into  some  drifts  between  their  colliery  work- 
ings and  the  old  workings,  and  it  was  supposed  that  those 
dams  cut  off  all  communication  between  the  present  work- 
ing and  the  river.  However,  a  short  time  afterwards  the 
river  again  burst  through  into  the  five-feet  seam  at  the  same 
place  as  before,  but  tne  dam  proved  ineffectual,  and  the 
water  again  completely  filled  the  Bullock's  Colliery,  and  a 
large  portion  of  the  Holme  House  workings,  and  caused 
considerable  damage  tx)  property. 

-8.  In  1857,  1860,  an^  1872,  the  River  Douglass  again 
broke  into  the  ol^  workings  of  the  five-feet  and  four-feet 
seams  at  the  same  places. 

"9.  In  the  Eccles'  Field,  the  scene  of  those  disasters,  the 
defeildants  have,  within  the  last  few  weeks,  commenced 
sinking  two  shafts  for  the  purpose  of  winning  and  working 
the  mines  of  coal  under  and  adjacent  thereto.'^ 

10.  The  "bill  then  stated  that  under  the  Eccles'  Field  lay 
the  following  mines:    *'The  Four-feet  Mine,  twelve  feet  be- 
low the  surmce ;  the  Nine-feet  Mine,  eighty  one  feet  below 
11  Eng.  Kep.  91 
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the  last-mentioned  mine,  and  seven  and  a  half  feet  thick ; 
the  Cannel  Mine,  200  feet  below  the  Nine-feet  Mine;  the 
King  Coal,  300  feet  below  the  Cannel ; '  the  Ravine  Mine,  120 
feet  below  the  Cannel,  and  six  feet  thick ;  the  Yard  Coal, 
112  feet  below  the  Ravine,  and  three  feet  thick ;  the  Bone 
Co^l,  102  feet,  the  Smith  Coal,  225  feet,  and  the  Arley  Mine, 
420  feet  below  the  Yard  Coal. 

"  11.  In  the  actual  condition  of  the  workings  in  the  Pour- 
feet  and  Five-feet  Mines,  any  operations  that  cause  a  move- 
ment or  disturbance  in  the  strata  below  those  mines  will 
necessarily  and  inevitably  cause  the  pillars  in  the  old  work- 
ings to  give  way,  and  the  surface,  and  with  it  the  river-bed, 
will  fall  in.  Tne  water  of  the  river,  instead  of  flowing  in  its 
accustomed  channel,  will  then  flow  into  the  hollows  in  the 
defendants'  said  fields,  and  thence  into  the  plaintiff's  mines. 
118]  *"12.  Inconsequence  of  the  short  distance  between 
the  Four-feet  Mine  and  the  Nine-feet  Mine,  it  is  absolutely 
impossible  by  any  known  method  of  working  to  work  the 
latter  mine  without  dislocating  and  disturbing  the  superin- 
cumbent strata,  and  bringing*down  the  pillars  in  the  Four- 
feet  Mine,  The  same  result  will  also  inevitably  be  produced 
in  any  of  the  following  events,  that  is  to  say :  If  the  Cannel 
Mine  is  worked  otherwise  than  by  leaving  at  least  one-half 
of  the  coal  ungotten  as  and  for  pillars  evenly  distributed 
throughout  the  Mine  for  the  support  of  the  superincumbent 
strata.  If  any  portion  of  the  King  Coal  is  worked,  and  if 
the  Ravine  Mine,  or  any  of  the  lower  mines,  be  worked  with- 
out leaving  at  least  one-half  of  each  of  these  respective  mines 
ungotten  as  and  for  pillars,  evenly  distributed  throughout 
the  said  mines  for  the  support  of  the  superincumbent  strata. 

''13.  In  truth,  the  only  legitimate  use  to  which  the  upper 
seams  of  coal  in  Eceles'  Field,  aforesaid,  can  be  put  is  to 
serve  as  a  pillar  for  the  support  of  the  river-bed  and  the  ad- 

t'acent  surface,  and  the  manner  in  which  these  upper  seams 
lave  been  worked,  has  made  it  impossible  further  to  work 
them  for  any  mining  purpose.  :The  same  considerations 
apply  to  the  fields  adjoining  Eccles'  Fields. 

*'14.  Since  1847,  the  workings  under  the  principal  Wigan 
coal  fields  have  been  enormously  developed,  and  there  is  in- 
tercommunication among  them  all,  and  where  there  is  a  bar- 
rier it  is  too  slight  to  resist  the  pressure  that  would  arise 
from  letting  the  river  into  any  part  of  the  coal  fields. 

''15.  On  the  27th  of  July,  1874,  Mr.  Peace,  the  solicitor, 
for  several  master  coal  miners  whose  mines  are  endangered 
by  the  defendants'  acts  wrote  to  the  defendants  a  letter  call- 
ing their  attention  to  the  danger  that  would  result  from  their 
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working  the  mines  under  the  property  in  Wigan,  lately  be- 
longing to  Mr.  Eccles,  alongside  the  River  Douglas.  The 
letter  inclosed  an  extract  from  the  report  of  Mr.  Dickinson, 
Her  Majesty's  Inspector  of  Coal  Mines  for  1861,  and  having 
warned  the  defendants  of  the  danger  of  their  proceedings, 
intimated  that  unless  they  received  a  satisfactory  answer, 
they  must  take  proceedings  to  protect  themselves. 

*'16.  Notwithstanding  this  letter,  the  defendants  persist 
in  their  determination  to  work  the  said  seams,  and  are  con- 
tinuing *to  sink  and  make  shafts  in  Eccles'  Field.  The  [119 
shafts  are  made  without  adequate  protection  at  the  surface 
against  the  overflowing  of  the  Douglas,  and  are  insufficient 
to  keep  out  the  water  in  the  event  of  any  flooding  of  the  hol- 
lows in  the  Pour-feet  Mine.  The  defendants  also  threaten 
and  intend  to  work  all  the  coal  mines  under  and  near  to  the 
field.  To  do  so  will  inevitably  bring  down  the  pillars  in  the 
old  workings  in  the  four-feet  and  five-feet  seams,  and  will 
thereby  cause  the  bed  of  the  Douglas  to  break  in,  and 
through  the  fissures  and  holes  thus  made  the  river  will  flow 
into  the  old  workings  in  all  the  collieries  in  the  said  coal 
field.  The  lives  of  a  great  number  of  men  will  be  jeopardized, 
and  immense  and  irretrievable  damage  will  be  done  to  the 
plaintiff  s  property. 

^'17.  The  plaintiff  charges  that  sinking  the  said  shafts 
and  working  the  said  mines  in  the  manner  threatened,  will 
occasion  an  unjustifiable  trespass  on  the  plaintiffs  property, 
irreparable  and  incapable  of  being  compensated  in  damages, 
and  which  ought  to  be  restrained  by  injunction. 

"18.  The  defendants  have  only  recently  acquired  their 
property,  which  they  did  acquire  with  a  full  knowledge  of 
the  facts  above  stated,  and  especially  th$it  the  old  workings 
in  the  Four-feet  and  Five-feet  Mines  respectively,  communi- 
cate underground  with  the  plaintiffs  several  collieries." 

The  bill  then  prayed  that  the  defendants  Alight  be  re- 
strained from  permitting  the  said  shafts  in  Eccles'  Field  to 
remain  without  a  wall  or  dams  sufficient  to  resist  and  keep  out 
the  overflow  of  the  Douglas,  and  from  continuing  the  said 
shafts  through  any  mine  of  coal  or  previous  stratum  without 
protection  o^  tubing,  or  without  making  the  lining  of  suffi- 
cient strength  to  prevent  water  flowing  from  the  hollows  of 
the  four- feet  seam  down  the  shaft  to  the  lower  mines ;  2,  also 
from  disturbing  any  coal  or  pillars  in  the  Wigan  Four- feet 
Mine  under  or  near  Eccles'  Field ;  3,  from  working  the  coal 
in  the  Wigan  Nine-feet  Mine  under  or  near  Eccles'  Field 
aforesaid ;  4,  from  working  the  Cannel  Mine  under  Eccles' 
Field  otherwise  than  by  leaving  at  least  one-half  of  the  mine 
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nngotten  as  and  for  pillars  evenly  distributed  throughout 
the  mine  for  the  eupjjort  of  the  roof  and  the  superincumbent 
strata ;  6,  from  working  the  King  Coal  under  or  near  Eccles' 
120]  Field,  as  aforesaid ;  *6,  from  working  the  Ravine  Mine 
or  any  mine  below  it,  under  or  below  Eccles'  Field,  other- 
wise than  by  leaving  h^lf  of  the  coal  of  each  ungotten,  to 
serve  for  pillars  to  support  the  roof ;  7,  and  from  doing  any 
acts  causing  the  Douglas  to  flow  into  any  of  the  old  work- 
ings of  the  W igan  Four- feet  or  Five-feet  Mines. 

Mr.  Dickinson^  Q.C.,  Mr.  lAndUy^  Q.C.,  and  Mr.  Clare, 
*for  the  demurrer :  The  plaintiffs  mine  is  on  the  dip  and  the 
defendants'  on  the  rise,  and  both  cannot  be  worked.  Upon 
the  allegations  of  this  bill,  the  plaintiff  is  seeking  to  prevent 
the  defendants  from  working  their  mine  without  any  aver- 
ment that  they  are  working  it  negligently  or  improperly. 
What  in  effect  he  says  is  this  :  I  want  to  work  my  mine  to 
the  utmost,  but  I  cannot  because  you  are  doing  the  same 
thing.  It  is  well  settled  that  unless  a  man  is  doing  some- 
thing that  he  has  contracted  not  to  do,  or  something  that  is 
unlawful,  or  in  its  nature  wrong,  or  something  negligently 
where  he  ought  to  exercise  care,  he  cannot  oe  restrained 
from  exercising  his  right  to  the  utmost  whatever  may  be  the 
consequence  of  his  act  to  others :  Cfhasemore  v.  Richards  (*). 
In  that  case  a  landowner  sunk  a  well  on  his  own  land  which 
withdrew  the  water  from  a  mill  where  there  had  been  a  sixty- 
years'  user.  But  it  is  said  there  are  other  cases  in  which 
the  contrary  has  been  held,  where  a  man  makes  an  artificial 
reservoir,  and  banks  it  up  artificially,  in  which  case  he  is 
bound  to  protect  his  neighbor  from  the  consequences ;  but 
that  is  not  this  case,  and  is  more  like  Rylands  v.  Fletcher  C). 
Another  case  is  where  a  man  may  complain  of  water  being 
abstracted ;  neither  is  that  this  case.  Then  there  is  the  case  or 
improper  working ;  but  that  is  not  alleged  in  this  case.  It 
is  the  right  of  each  of  the  owners  of  adjoining  mines  to  work 
as  they  please  though  injury  may  accrue,  provided  it  be 
not  done  negligently  or  of  malice :  Smith  v.  Kenrick  ('V 
That  case  governs  the  present.  In  Smith  v.  Fletcher  (*), 
which  was  peculiar,  the  decision  below  was  reversed  on  ap- 
peal, and  a  new  trial  directed  with  a  view  to  ascertain 
whether  there  had  been  negligence  on  the  part  of  the  defen- 
dant in  working  his  mine,  but  in  the  present  case  no 
1211  ^negligence  is  alleged  in  the  bill,  and  must  be  assumed 
on  this  demurrer  to  be  absent,  and  therefore  Smith  v. 
Fletcher  (*)  is  precisely  in  point.    This  bill  is  really  filed  to 

0)  n  H.  L.  C,  849;  2  H.  A  N.,  168.  («)  7  C.  B..  615. 

(»)  Law  Rep.,  8  a  L.,  880.  (*)  Law  Rep.,  9  Ex.,  64. 
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compel  the  defendants  to  protect  the  plaintiflf  s  mine  from 
injuiy,  but  it  is  for  the  plaintiflf  to  do  that  himself :  Baird 
V.  WiUiamson  (').  So  in  Dunn  v.  BirrmngTiam  Canal  Com- 
pany (*)  it  was  held  that  the  defendants  were  not  responsible 
for  damage  to  the  plaintiflf  s  mines,  there  being  no  proof  of 
negligence  or  acts  done  uUra  vires.  The  plaintiffs  case  in 
eflfect  is  this,  that  he  has  worked  out  his  own  mine,  and  now 
complains  that  if  the  defendants  do  the  same  thin^  it  will 
be  injurious  to  him,  unless  the  defendants  do  sometning  for 
his  protection ;  but  that  the  defendants  are  not  bound  to  do. 
The  case  of  RyUmds  v.  Fletcher  (")  really  governs  this  case. . 
The  head-note  in  that  case  is,  that  ''Where  the  owner  of 
land,  without  wilfulness  or  negligence,  uses  his  land  in  the 
ordinary  manner  of  its  use,  thougn  mischief  should  thereby 
be  occasioned  to  his  neighbor,  he  will  not  be  liable  in  dam- 
ages."   If  that  be  the  law  this  demurrer  must  be  allowed. 

Mr.  Fry^  Q.C.,  Mr.  Herschell^  Q.C.,  Mr.  Jaxiksony  Q.C., 
and  Mr.  Finch^  for  the  plaintiff:  This  demurrer  is  bad. 
The  bill  alleges  that  unless  the  defendants  be  restrained  from 
doing  the  acts  complained  of,  irretrievable  damage  to  prop- 
erty, and  perhaps  to  life,  will  -result  from  their  operations ; 
and  that  is  of  itself  an  equity  suflBicient  to  maintain  this  bill : 
Hobinson  v.  Lord  Byron  (7 ;  Crowder  v.  Tinkler  (*) ;  Hep- 
hum  V.  Lordan  (•) ;  Haines  v.  Taylor  (^).  It  is  contended 
for  the  demurrer  m  effect,  first,  that  tliere  is  on  this  bill  no 
allegation  of  negligence ;  secondly,  that  it  appears  from  the 
bill  that  the  plaintiff  or  his  predecessors  in  title  have  done 
acts  but  for  which  the  injury  ne  apprehends  could  not  have 
arisen ;  thirdly,  that  it  appears  on  the  face  of  the  bill  that 
the  plaintiff  can  protect  himself  against  the  injury  he  fears, 
and  which  the  defendants  contend  he  ought  to  do.  The 
plaintiff  admits  that  he  has  no  remedy  *against  the  [122 
natural  flow  of  the  water  into  his  mine,  but  what  he  sajs  is, 
that  the  defendants  are  working  their  mine  for  no  legitimate 
purpose,  and  that  the  effect  of  sUch  working  will  be  to  divert 
the  river  into  the  defendants'  mine,  whence  it  will  flow 
into  and  flood  plaintiflf  s  mine.  The  case  of  Mylands  v. 
Fletcher  (*)  is  conclusive  in  the  plaintiflf  s  favor,  because  it 
lays  down  this  principle,  that  if  one  man  brings  on  his  own 
land  something  calculated  to  injure  his  neighbor,  he  is 
bound  to  see  that  his  neighbor  is  protected  from  damage : 
Crowder  v.  TinJcler  (').    That  case  was  approved  and  ex- 

(»)  16  C.  B.  (N.S.),  8Y6.  (»)  19  Vea.,  617. 

(*)  Law  Rep.,  1  Q.  B.,  244.  (•)  2  H.  4  M..  845. 

O  Ibid.,  8  H.  L.,  330.  (')  2  Ph.,  209. 

(♦)  1  Bro.  C.  C,  588. 
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plained  bv  Vice-Chancellor  Kinderaley  in  the  case  of  Sottau 
V.  De  Held  (').  The  case  of  Hepburn  v.  Lordan  (•)  answers 
the  argument  as  to  contributory  negligence.  The  essence  of 
the  plaintiiF  s  case  is,  that  the  defendants  are  going  to  do 
what  they  know  will  cause  irreparable  injury,  and  the  de- 
fendants contend  boldly  that  they  have  a  right  to  do  so. 
They  contend  that  the  .only  persons  who  have  a  right  to 
complain  are  the  riparian  owners,  but  that  proposition  can- 
not DC  maintained.  Suppose  a  bank  on  tne  surface  were 
removed  by  the  owner,  so  as  to  let  the  water  flood  land 
lower  down  not  the  property  of  a  riparian  owner,  a  right  of 
action  would  clearly  arise :  Ruck  v.  Williams  (") ;  Smith  v. 
FUioher  0). 

Mr.  Dickinson^  in  reply :  What  is  negligence  ?  It  is  not 
an  abstracticm ;  it  is  an  omission  to  fulfil  a  duty,  having 
regard  to  the  particular  circumstances  of  each  case ;  but 
here  it  is  not  tne  duty  of  the  upper  mine-owner  to  protect 
the  lower  mine  from'  the  natural  flow  of  water.  It  is  the 
duty  of  the  owner  of  the  servient  mine  to  protect  himself. 
No  such  negligence  is  alleged  on  this  bill.  The  result  of  the 
cases  seems  to  be  as  follows  :*  First,  where  there  are  mutual 
obligations  among  the  mine-owners  inter  se^  the  rule  is  that 
the  owner  of  the  upper  mine  must  work  his  mine  so  as  not 
to  damage  the  lower  mine,  and  the  owner  of  the  lower  mine 
must  protect  himself  from. the  natural  consequences  of  his 
neighbor's  legitimate  working.  Secondly,  where  the  owner 
123]  of  the  upper  mine  lawfully  lets  into  it  *  water,  but  im- 
properly suffers  the  water  so  let  into  it  to  accumulate  in  one 
spot,  so  that  by  reason  of  the  accumulation  damage  may 
accrue  to  the  lower  mine,  the  onus  is  shifted,  and  the  owner 
of  such  lower  mine  is  entitled  to  be  protected  against  such 
injury.  Thirdly,  if  the  owner  of  the  upper  mine  works  it 
legitimately,  and  in  the  course  of  that  proper  working  water 
naturally  flows  into  it,  he  is  not  liable  to  the  owner  of  the 
lower  mine,  even  though  the  water  may  flow  from  a  natural 
stream  which  such  proper  working  has  opened. .  Lastly,  this 
is  not  the  case  of  a  nuisance.  [Mr.  Dictinson  then  entered 
into  a  minute  analysis  of  the  case  of  Hj/Iunds  v.  Fletcher  (*), 
and  contended  that  it  was  wholly  in  the  plaintiff's  favor, 
when  the  Lord  Chancellor's  judgment  was  read  with  atten- 
tion. He  submitted,  therefore,  that  the  demurrer  must  be 
allowed.] 

(»)  2  Sim.  (N.S.).  183,  160.  (*)  Law  Rep.,  9  Ex.,  64. 

(«)  2  H.  A  M.,  845.  (*)  Law  Rep.,  3  H.  L.,  330. 

(»)  8  EL  A  N.,  308. 
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Sir  Charles  Hall,  V.C:  This  is  a  ease  of  considerable 
importance  to  the  parties,  and  to  other  owners  of  mines. 
The  case  has  been  very  ably  argued  on  both  sides  ;  and  if  I 
thought  that  by  further  consideration  I  should  be  likely  to 
come  to  a  different  view,  I  should  certainly  have  deferred 
giving  my  judgment  upon  it.  The  (juestion  being  one  of 
some  novelty,  and  as  1  have  said  of  importance,  and  there 
beiii^  a  motion  for  an  injunction  pending  on  the  result  of 
the  hearing  of  this  demurrer,  I  think  I  ought  not  to  delay 
stating  m^  view  of  the  case. 

The  plaintiff  is  the  lessee  of  certain  mines  described  in  the 
bill,  which  lie  in  the  dip  of  certain  mines  which  are  owned 
by  the  defendants.  In  that  state  of  things,  of  course  the 
natural  water  to  be  found  in  the  mine  of  the  defendants 
would  flow  into  the  mine  of  the  plaintiff  ;  and  in  the  ordi- 
nary working  of  the  mines  of  the  defendants,  the  plaintiff 
would  be  stibject  to  that  inconvenience.  He  cannot  com- 
plain of  that.  Like  every  other  mine-owner  on  the  dip,  he 
takes  subject  to  the  common  enemy,  the  water,  finding  its 
way  into  his  mii;e  in  the  ordinary  course  of  gravitation,  in 
the  common  working  of  mines.  He  could  only  protect  him- 
self against  that,  if  he  could  protect  himself  at  all,  and 
*probably  he  could,  bv  leaving  a  barrier  to  prevent  [124: 
tne  water  coming  into  his  mine.  He  was  not  bound  to  leave 
a  barrier.  Each  of  the  owners  is  entitled  by  law  to  get  out 
the  whole  of  the  mineral  from  his  mine,  leaving  the  water  to 
take  its  own  course.  The  plaintiff  savs,  and  that  is  his  case, 
that  although  I  cannot  complain  of  the  water  flowing  to  my 
mine  from  your,  the  defendants',  mine,  in  ordinary  course,  I 
have  a  right  to  complain  of  this — I  have  a  right  to  complain 
that  you  are  now  about  to  get  mineral  out  of  your,  the  de- 
fendants', mine,  so  near  to  a  river  which  flows  over  that 
mtne,  that  the  consequence  of  your  workings  will  be  that 
that  river  will  flow  into  your,  the  defendants',  mine,  and 
thence  flow  into  my  mine ;  and  it  is  the  plaintiff's  contention 
that  if  the  act  had  been  done  and  injury  occasioned,  he 
would  be  entitled  to  maintain  an  action  against  the  defen- 
dants :  the  question  to  be  tried  on  this  demurrer  is  whether 
such  an  action  would  lie.  If  the  action  would  lie,  then  the 
injury  must  be  prevented  if  the  case  be  one  for  the  exercise 
of  the  jurisdiction  of  this  court  by  means  of  injunction. 

There  seems  to  be  no  authority  which  entirely  covers  the 
case ;  but  in  considering  the  case  I  must  attend  to  what  the 
statements  of  the  bill  are,  in  reference  to  the  position  of  the 
defendants'  mines  and  what  remains  to  be  got  of  those  mines. 
The  upper  mines  or  seams  of  coal  seem  to  be  three, — the 
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Five-feet  Mine,  the  Wigan  Four-feet  Mine,  and  the  Wigan 
Nine-feet  mine.  Then  there  are  a  number  of  mines  which 
lie  at  a  very  great  distance  from  these  much  deeper  down. 
In  the  4th  paragraph  of  the  bill  the  Four- feet  Mine  and  the 
Five-feet  Mine  are  stated  to  have  been  extensively  worked 
many  years  ago  when  the  workings  were  carried  almost  close 
up  to  the  outcrop.  "The  workings  in  the  Four-feet  Mine 
vary  in  their  depths  from  the  surmce  in  Eccles'  Field  afore- 
said from  six  feet  to  six  or  seven  yards,  and  at  the  point 
where  the  outcrop  of  the  said  mine  intersects  the  river  Doug- 
las the  workings  approach  within  a  distance  of  six  feet  from 
the  bed  of  the  stream.  The  roof  in  the  said  workings  was 
left  ^supported  by  narrow  pillars  of  coal  so  that  the  said 
mines  are  honeycombed  in  all  directions,  the  surface  resting 
on  slender  pillars."  The  bill  states  that  the  plaintifif  does 
not  know  exactly  when  that  took  place.  Then,  referring  to 
125]  certain  breakings  in  of  *the  water,  the  statement  in  the 
9th  paragraph  of  the  bill  is  that  the  defendants  have  re- 
cently commenced  sinking  two  shafts  for  the  purpose  of 
winning  and  working,  what  I  collect  from  that  paragraph 
when  taken  in  connection  with  other  passages  in  the  bill,  to 
be  all  the  mines.  There  is  a  description  given  of  what  these 
mines  are  in  the  next  paragraph.  Then  it  is  stated  in  the 
11th  paragraph  :  ' '  That  in  th^  actual  condition  of  the  work- 
ings, m  the  Four-feet  and  Five-feet  Mines  any  operations 
that  cause  a  movement  or  disturbance  in  the  strata  below 
those  mines  will  necessarily  and  inevitably  cause  the  pillars 
in  the  old  workings  to  give  way,  and  the.  surface,  and  with 
it  the  river  bed,  will  fall  in.  The  water  oi  the  river,  instead 
of  flowing  on  in  its  accustomed  channel,  will  then  flow  into 
the  hollows  in  the  defendants'  said  field  and  thence  into  the 
plaintiff's  mines."  Then  paragraph  12  states:  '*In  conse- 
quence of  the  short  distance  between  the  Four- feet  Mine  and 
tne  Nine-feet  Mine  it  is  absolutely  impossible  by  any  known 
method  of  mining  to  work  the  latter  mine  without  dislocat- 
ing and  disturbing  the  superincumbent  strata  and  bringing 
down  the  pillars  in  the  Four-feet  Mine.  The  same  result 
will  also  inevitably  ensue  in  any  of  the  following  events 
(that  is  to  say)."  The  other  statements  have  reference  to 
the  lower  mines  ;  and  in  paragraph  13  it  is  said  :  "In  truth,  . 
the  only  legitimate  use  to  which  the  upper  seams  of  coal, 
Eccles'  Field  aforesaid,  can  be  put  is  to  serve  as  a  pillar  for 
the  support  of  the  river  bed  and  the  adjacent  surface,  and 
the  manner  in  which  these  upper  seams  have  been  worked 
has  made  it  impossible  further  to  work  them  for  any  mining 
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purpose.    The  same  consideratioas  apply  to  the  fields  ad- 
joining Eccles'  Field." 

If  iunderstand  that  paragraph  to  be  a  statement  of  fact, 
which  I  do,  and  not  wholly  or  in  part  the  conclusion  of  law 
to  be  derived  from  the  preceding  statements,  we  have  there 
an  averment  that  these  upper  mines  of  the  defendants  can- 
not be  worked  further ;  tnat  it  is  impossible  to  work  them 
further  for  any  mining  purposes.  Therefore,  if  that  be  so, 
what  is  alleged  as  regards  the  defendants  is,  that  they  are 
proposing  to  do  sometning  which  will  not  result  in  a  mining 
operation  at  all  for  their  own  advantage  or  profit,  that  they 
vnll  get  no  benefit  from  it  whatever.  That  being  so,  it  is 
stated  in  the  16th  paragraph  of  the  bill  that  '^"Hie  defen- 
dants also  threaten  and  intend  to  work  all  the  said  coal 
mines  under  and  *near  to  the  said  fields.  To  do  so  [126 
will  inevitably  bring  down  the  pillars  in  the  old  .workings  in 
the  four-feet  and  five- feet  seams,  and  will  thereby  cause  the 
bed  of  the  River  Douglas  to  crack  and  break  in,  and  through 
the  fissures  and  holes  thus  made  the  whole  of  the  water  in 
the  river  will  flow  into  the  old  workings,  and  thence  into  all 
the  coUeries  in  the  said  coal  field." 

That  is  the  case  made  by  the  bill,  and  in  substance  I  un- 
derstand it  to  be  this :  You,  the  defendants,  having  these 
upper  mines  of  yours,  or  at  least  two  out  of  the  three  naving 
been  very  extensively  worked  in  former  times,  pillars  having 
been  left  for  the  support  of  the  surface,  are  now  proposing 
to  recommence  mining  operations  in  those  mines ;  you  are 

Proposing  to  further  get  minerals  out  of  those,  but  your 
oing  so,  having  regard  to  the  previous  mining,  cannot  be 
of  any  use  whatever  having  regard  to  the  former  workings, 
and  what  you  propose  to  do  will  necessarily  result  in  this — 
that  the  bed  of  the  river  will  immediately  fall  in,  and  this 
flowing  stream,  which  is  now  existing  as  a  flowing  stream, 
will  immediately  be  precipitated  into  this  mine  of  the  defen- 
dants, and  thence  into  the  mine  of  the  plaintiff.  The  defen- 
dants say  that  in  that  state  of  things  they  are  entitled  to  do 
what  will  produce  that  result,  and  the  question  is,  whether 
they  are  entitled  to  do  so  in  point  of  law.  The  cases  which 
have  been  referred  to,  or  rather  certainly  the  general  princi- 
ple applicable  to  the  case  as  stated  in  &mith  v.  Ke7irick{^\ 
and  cases  of  that  sort,  are  very  simple  and^  well  settled  and 
clear.  As  I  have  said  before,  the  party  who  has  got  the 
mine  in  the  dip  must  take  the  risk  of  the  water  flowing  when 
the  mining  operation  is  going  on  in  a  i*egular  way.  Every 
one  has  a  rignt  to  use  his  land  or  mine  and  make  the  most 

(')  7  C.  B.,  515. 

11  Eng.  Rep.  92 
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of  it,  subject  ordinarily  to  the  rule. that. he  must  use  his 
property  so  as  not  to  injure  his  neighbor.  Ordinarily  he  is 
pound  to  take  care  that  nothing  wanders  from  his  property 
on  to  his  neighbor's  so  as  to  injure  him.  But  in  applying 
that  qualification  of  the  ordinary  rule,  it  is  well  settled  that 
the  case  of  underground  water  flowing  from  ordinary  and 
proper  mining  operations  does  not  come  within  it,  and, 
therefore,  the  lower  proprietor  must  take  subject  to  that 
risk.  That  is  what  cases  like  Smith  v.  Kenrick  decide.  On 
127]  the  other  hand,  Baird  v.  Williamson  {')  is  jan  ♦exam- 
ple of  a  case  of  a  different  kind,  where  it  is  said,  If  you  do 
work  you  must  only  work  in  the  ordinary,  proper,  and  skil- 
ful way,  and  must  not  accumulate  a  mass  oi  water  and  then 
throw  that  water  in  a  mass  upon  the  proprietor  whose  mine 
is  lower  down ;  you  are  not  entitled  to  do  that.  In  respect 
of  that  an  action  will  lie.  Then  the  question  is,  whether  an 
action  will  lie,  taking  the  facts  and  statements  of  this  bill  as 
they  are  alleged,  if  the  bed  of  this  stream  were  tapped  under 
the  circumstances  stated  in  the  bill,  because  it  is  said  the 
defendants  are  going  to  tap  this  water,  not  for  any  proper 
mining  purpose  of  their  own,  because  it  would  do  them  no 

food,  masmuch  as  the  result  of  the  working  would  be  of  no 
enefit  to  the  defendants :  that  they  would  not  derive  any 
benefit  from  it  is  the  statement.  It  is  alleged  by  the  plain- 
tiff that  the  defendants  have  no  right  to  do  that  which  is  not 
an  ordinary  mining  operation  in  working  of  minerals  and 
allowing  the  ordinary  water  to  percolate  and  gravitate  down 
into  the  lower  mine,  whether  it  be  water  which  is  collected 
during  the  mining  operations,  or  which  from  some  preced- 
ing mining  operations  may  have  been  collected.  Each  party 
has  claimed  the  benefit  of  the  Judgment  in  RylaTMS  v. 
Fletcher  (^)\  and  Mr.  Dickinson,  in  his  very  able  criticisms 
on  that  judgment,  has  said  the  Lord  Chancellor  in  that  case 
drew  the  distinction  between  the  use  of  the  close  and  the 
use  of  the  water,  and  that  he  there  refers  to  the  accumula- 
tion of  water  either  on  the  surface  or  underground ;  and  he 
says  it  would  be  an  idle  distinction  to  make  between  a  mass 
of  water  on  the  surface,  accumulated  there,  and  water  not 
stationary  but  flowing,  and  only  a  mass  of  water  differing 
from  an  ordinary  reservoir  in  that  it  is  flowing  water.  But 
the  Lord  Chancellor's  judgment  in  Rylands  v.  Fletcher 
must  be  read  and  understood  with  reference  to  the  case  be- 
fore him.  His  observations  were  not  directed,  nor  did  he 
mean  to  say  anything,  as  I  understand  the  judgment,  in 
reference  to  what  would  be  the  law  if  a  man  were  to  tap  a 

(')  16  C.  B.  (N.S.),  376.  («)  Law  Rep.,  8  H.  L.,  330. 
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liver  which  was  flowing  over  the  surface  of  the  mine,  and 
thereby  inundate  all  the  proprietors  below.  I  do  not  see, 
as  Mr.  Herschell  submitted  on  this  point,  whj  a  mine-owner 
who  is  lower  down  should  be  in  a  worse  position  or  less  en- 
titled to  complain  of  an  injury  occurring  to  him  from  such 
an  act,  such  a  throwing  down  *of  the  water  upon  him,  [128 
than  a  riparian  proprietor,  or  one  who  is  not  itamediately  a 
riparian  proprietor,  or  one  considerably  inland.  If  any  in- 
jury should  accrue  in  consequence  of  the  interference  with 
the  flow  of  a  river  in  that  way,  I  do  not  see  why  any  person 
who  sustains  an  injury  in  consequence  of  that  which  must 
be  a  wrong  to  somebody — ^for  at  all  events  it  must  be  a 
wrong  to  somebody — is  in  a  worse  position  than  other  per- 
sons who  would  have  an  undoubted  remedy.  I  do  not  con- 
sider that  the  observations  of  the  Lord  Chancellor  in 
Mylands  v.  Fletcher  are,  in  fact,  in  favor  of  the  defendants 
in  this  case.  I  take  the  rule  to  be  as  stated  in  the  judgment 
of  Mr.  Justice  Blackburn,  which  is  stated  in  Rylands  v. 
Fletcher  {^):  "We  think  that  the  true  rule  of  law  is,  that 
the  person  who,  for  his  own  purposes,  brings  on  his  land 
and  collects  and  keeps  there  anything  likely  to  do  mischief 
if  it  escapes,  must  keep  it  in  at  his  peril ;  and  if  he  does  not 
do  so,  is  prima  fade  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.  ^  He  can  excuse 
himself  by  showing  that  the  escape  was  owing  to  the  plain- 
tiffs default,  or  perhaps  that  the  escape  was  the  conse- 
duence  of  vis  major^  or  the  act  of  God ;  but  as  nothing  of 
this  sort  exists  here,  it  is  unnecessary  to  inquire  what  excuse 
would  be  sufficient.  The  general  rule,  as  above  stated, 
seems  on  principle  just.  The  person  whose  grass  or  com  is 
eaten  down  by  the  escaping  cattle  of  his  neiglibor,  or  whose 
mine  is  flooded  by  the  wa^r  from  his  neighbor's  reservoir, 
or  whose  cellar  is  invaded  by  the  filth  of  his  neighbor's 
privy,  or  whose  habitation  is  made  unhealthy  by  the  fumes 
and  noisome  vapors  of  his  neighbor's  alkali  works,  is  damni- 
fied without  any  fault  of  his  own ;  and  it  seems  but  reason- 
able and  just  that  the  neighbor  who  has  brought  something 
on  his  own  property  (which  was  not  naturally  there)  harm- 
less to  others  so  long  as  it  is  confined  to  his  own  property, 
but  which  he  knows  will  be  mischievous  if  it  gets  on  his 
neighbor's,  should  be  obliged  to  make  good  tne  damage 
which  ensues  if  he  does  not  succeed  in  confining  it  to  his 
own  property.  But  for  his  act  in  bringing  it  there  no  mis- 
chief could  have  accrued,  and  it  seems  but  just  that  he 
should  at  his  peril  keep  it  there,  so  that  no  mischief  may 

0)  Uw  Rep.,  8  H.  L.,  339. 
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accrae,  or  answer  for  the  natural  and  anticii)ated  conse- 
129]  qnence;  And  upon  authority  this  *we  think  is  estab- 
lished to  be  the  law;  whether  the  things  so  brought  be 
beasts,  or  water,  or  filth,  or  stenches ;"  and  the  Lord  Chan- 
cellor says,  '^  In  that  opinion  I  must  say  I  entirely  concur." 
It  is  said,  however,  on  behalf  of  the  defendants  here,  that 
within  the  meaning  of  the  law  as  there  laid  down,  what  is 
alleged  in  this  bill  as  being  the  consequence  of  the  defen- 
dants' acts,  is  not  within  the  letter  or  reason  of  this  view 
and  those  opinions — that  is  to  say,  it  is  said  the  defendants 
will  not,  within  the  meanii^  of  that  judgment,  be  bringing 
the  water  upon  the  mine.  I  say  that  wUl  be  bringing  the 
water  on  their  own  mine,  and  that  they  will  not  bring  it  the 
less  because  they  do  not  desire  it  to  come,  I  must  take  to  . 
be  the  fact  upon  the  statements  on  this  bill  that  it  will  be 
the  inevitable  consequence  of  what  they  propose  to  do.  Is 
it  less  a  case  in  whicn  an  action  will  lie,  because  it  is  merely 
the  inevitable  consequence  of  their  act,  than  it  would  be,  if 
for  some  purpose  of  their  own,  e.g.,  for  the  purpose  of  work- 
ing  the  mine  and  making  use  of  the  water,  they  brought  the 
water  into  their  mine.  Moreover,  in  this  particular  case 
they  do  it  apparently  not  for  any  legitimate  mining  pur- 

Eoses  whatever,  because,  according  to  the  statements  in  the 
ill,  their  working  the  three  seams  cannot  result  in  any  real 
advantage.  It  also  appears  to  me  that  the  observations  in 
Smith  V.  Fletcher  (*)  are  important,  because  in  that  case  the 
Chief  Justice,  Lord  Coleridge,  says,  in  reference  to  the  new- 
trials,  that  it  was  desirable  "that  the  opinion  of  the  jury 
should  be  taken,  as  to  whether  what  was  done  by  the  defen- 
dants was  done  in  the  ordinary,  reasonable,  and  proper  mode 
of  working  the  mines."  It  oeing  essential,  apparently,  ac- 
cording to  that, 'that  it  should  be  an  ordinary,  reasonable, 
and  proper  working  of  the  mine,  I  cannot,  upon  the  state- 
ments 01  this  bill,  say  that 'the  defendants  are  proceeding  to 
do  that  which  c^n  L  so  described,  namely,  Itn  ordi^, 
reasonable,  and  proper  mode  of  working  these  three  seams 
of  coal.  I  say  that  it  appears  to  me  just  the  reverse,  and 
that  the  defendants  are  doing  something  without  any  good, 
proper,  or  reasonable  object;  and  applying  the  law  as  I 
consider  I  find  it  in  Rylands  v.  Fletcher  (*)  and  Smith  v. 
Fletcher,  it  appears  to  me  it  is  impossible  for  me  to  say 
there  is  not  in  this  bill  something  stated  entitling  the  plain- 
tiff to  some  relief. 

130]    *  Another  branch  of  the  argument  has  been  that  it 
is  the  plaintiff's  own  fault  that  this  water  will  find  itself 

(1)  Law  Rep.,  9  Ex.,  64.  («)  Law  Rep.,  3  R  L.,  880.    - 
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there,  because  he  might  have  left  a  barrier,  and  that  he  has 
partly  worked  out  his  mine.  But  he  had  a  perfect  right  to 
work  his  mine  partially  or  wholly,  and  to  work  it  up  to  the 
very  margin  of  his  neighbor' s  mine.  The  defendants'  mine 
is  not  actually  the  adjoining  mine,  nor  was  it  in  the  case  of 
jRylands  v.  Fletcher  (^\  but  for  this  purpose  it  may  bo 
treated  as  the  same.  Therefore,  that  is  no  answer  to  the 
case,  nor  is  it  any  answer  to  say  that,  supposing  neither 
mine  had  been  worked  at  all,  the  plaintiff  would  have  had 
no  ground  to  complain.  If  neither  mine  had  been  worked, 
he  Aight  have  gone  on  and  got  his  mine  out,  and  the  water 
would  not  have  found  its  way  into  his  mine.  If,  on  the 
working  of  the  defendants'  mine,  the  workings  had  come  so 
far  as  to  let  the  water  flow  into  the  plaintiff's  mine  before  it 
was  completely  worked  out,  then  ne  would,  I  think,  have 
had  a  case.  Upon  the  whole,  it  appears  to  me  that  the 
plaintiff's  bill  is  one  which  he  isjentitled  to  have  answered, 
and  I  must  overrule  the  demurrer. 

Solicitors  for  the  plaintiff :    Messrs.  Sharpe^  ParJc'ers^ 
Pritchard  &  Sharpe. 

Solicitors  for  the  defendants :  Messrs.  Gregory ^  Rowcliffes 
&  Rawle. 

(>)  Law  Rep.,  8  H.  L.,  880. 
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[1871    L.    127.] 

Waite  of  ForetA — Right  of  Common  Appurtenant — 8uit  agaijMt  Lord  of  Manor  by 
Oumen  and  Oeeupien  of  Land — Common  of  Vicinage — Jndonare — Jnjunedon, 

In  a  suit  by  the  owners  and  oocnpiers  of  lands  in  Epplng  Forest  against  the  lords 
of  the  several  manors  within  the  forest,  claiming  to  De  entitled,  in  right  of  and  as 
appurtenant  to  their  several  lands  and  tenements,  to  common  of  pasture  for  cattle, 
levant  and  couchant,  on  their  respective  tenements  over  all  the  waste  lands  of  the 
forest,  and  praying  an  injunction  to  restrain  the  inclosare  of  any  part  of  the  said 
waste : 

Hdd,  on  the  evidence  in  the  case,  that  snch  right  had  been  established ;  that  the 
defendants  had  failed  to  show  that  the  right  of  common  was  only  common  of  vicin- 
age ;  that  the  other  grounds  of  defence  wholly  failed ;  and  that  any  further  inclosure 
of  the  waste  must  be  restrained. 

Where  A,  B  and  G  are  three  vills  with  commons,  B  lying  between  A  and  C, 
there  -can  be  common  of  vicinage  between  A  and  B  and  l>etween  B  and  C,  but  not* 
between  A  and  C ;  and,  aemble,  there  cannot  be  common  of  vicinage  between  more 
than  two  townships. 
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The  plaintiffs  in  this  suit  were  seised  of  a  farm  within  the 
boundaries  of  the  Forest  of  Essex,  of  which  in  part  ther 
were  occupiers.  The  bill,  as  amended,  was  filed  on  behalf 
of  themselves  and  all  other  the  owners  and  occupiers  of 
lands  and  tenements  Ijins  within  the  Forest  of  Essex,  other 
than  the  waste  lands  of  tne  said  forest,  except  such  of  them 
as  were  defendants,  or  were  in  the  bill  alleged  to  be  suffi- 
ciently represented  by  the  defendants,  or  some  of  them. 

The  bill  stated  that  the  Forest  of  Essex,  commonly  called 
Waltham  Forest  or  Epping  Forest,  was  situated  in  the  county 
of  Essex,  and  contained  a  large  tract  of  waste  and  inclosed 
lands,  including  the  whole  of  the  several  manors  of  Alders- 
brook,  Wanst^id,  with  Stonehall,  Cann  Hall,  Ruskholts, 
.Woodford,  Ley  ton,  Grange,  Waltham  stow  Toney,  or  Hill 
Hall,  Highams,  Chingford,  Earls  Chingford,  St.  Paul  Chig- 
well,  and  West  Hatcn  Sewardstone,  Waltham  Holy  Cross, 
Loughton,  and  Epping,  otherwise  Epping  Bury,  and  parts 
of  the  manors  of  West  Ham  and  Tnoydon  Bois ;  that  the 
Forest  of  Hainault  was  formerly  part  of  the  Forest  of  Essex, 
135]  and  *was  some  time  since  disafforested  by  act  of  Par- 
liament ;  and  that  the  Forest  of  Essex  had  been  from  time 
immemorial,  and  still  was,  except  as  to  the  Forest  of  Hai- 
nault, a  royal  forest. 

The  bill  alleged  that  the  defendants  William  Bulkeley 
Glasse  and  Andrew  Alfred  Collyer-Bristow  were  lords  of  the 
manor  of  Aldersbrook,  and  of  the  several  manors  of*  Wan- 
stead,  with  Stonehall,  Woodford,  and  Ruskholts.  The  bill 
contained  similar  allegations  concerning  the  other  defendants, 
except  the  Attorney-General,  that  thev  were  respectively 
lords  of  the  other  manors  mentioned  in  the  bill  and  included 
in  the  forest. 

The  bill  alleged  that  the  whole  of  the  inclosed,  as  well  as^ 
the  waste  lands  within  the  forest  had  been  from  very  ancient 
times  subject  to  rights  reserved  by  the  Crown  on  the  grants 
of  the  several  manors  and  lands  lying  within  the  forest,  for 
enabling  the  Crown  to  maintain  the  lorest  as  a  royal  forest 
for  hunting,  and  subject  also  to  the  ancient  forest  laws  made 
from  time  to  time  for  enforcing  and  regulating  those  rights ; 
and  that  the  Crown  so  reserved,  and  had  from  time  imme- 
morial claimed  and  exercised  for  those  purposes,  an  abso- 
lute right  of  disposition  over  the  deer  and  certain  other  wild 
animals  within  the  forest  under  the  name  of  venison ;  and 
over  the  woods,  underwoods,  and  coverts,  under  the  name  of 
vert ;  and  over  the  pasture,  turf,  gravel,  and  soil  of  the  waste 
lands  in  the  forest : 

That  the  government  of  the  forest  was  formerly  adminis- 
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tered  by  the  Lord  Warden  of  the  Forest  and  other  subordi- 
nate officers,  and  that  the  forest  laws  were  executed  by  the 
Forest  Courts,  which  consisted  of  the  Court  of  the  Chief  Jus- 
tice in  Eyre,  the  Swanimote  Court,  and  the  Court  of  Attach- 
ments, or  Forty-Day  Court,  of  which  two  last-mentioned 
courts  four  verderers,  elected  by  the  freeholders  of  Essex, 
ouffht  to  be  the  judges.  That  the  jurisdiction  of  these  courts 
embraced  all  matters  touching  the  preservation  of  the  rights 
of  the  Crown  in  the  forest,  to  which  rights  the  manorial^ 
common,  and  other  rights  within  the  limits  of  the  forest  were 
subordinate.  That  the  offices  of  Lord  Warden  of  the  Forest, 
and  of  Chief  Justice  in  Eyre  had  been  abolished,  and  that 
the  powers  belonging  to  those  officers  were  vested  in  the 
First  Commissioner  of  Woods  and  Forests,  who,  however, 
had  not  exercised,  and  refused  to  exercise,  the  same :  that 
there  had  for  *many  years  been  only  one  surviving  [136 
verderer,  and  that-a  writ  had  lately  been  issued  for  the  elec- 
tion of  three  others  to  fill  up  the  vacancies,  and  that  three 
persons  had  been  declared  elected,  but  that  the  election  of 
two  of  them  was  informal  and  void : 

That  the  owners  of  lands  within  the  bounds  of  the  forest 
were  restricted  by  the  forest  laws  from  the  full  use  and  en- 
ioyment  of  their  lands,  and,  amongst  other  things,  were  pro- 
nibited  from  inclosing  their  lands  with  fences  above  a  certain 
height,  or  made  so  as  to  impede  the  free  passage  of  wild 
animals  through  the  forest,  and  were  subject  to  various  bur- 
densome restrictions : 

That  the  forest  laws  also  forbade  the  inclosure  of  any  of 
the  waste  lands  within  the  forest,  and  the  erection  of  any 
fences  or  obstructions  thereon:  and  that  the  lords  of  the 
manors  within  the  forest  were  not,  nor  ever  were,  able  of 
their  own  authority,  or  merely  by  the  consent  of  the  homages 
of  their  respective  manors,  to  inclose  anj  part  of  the  waste 
lands  of  their  respective  manors  lying  withm  the  forest,  nor 
could  any  such  inclosure  lawfully  be  made  in  prejudice  of 
the  rights  and  privileges  existing  within  the  forest,  or  with- 
out a  license  under  the  authority  formerly  vested  in  the 
Chief  Justice  in  Eyre  granted  upon  the  certificate  of  two  or 
more  of  the  verderers,  and  subject  to  the  pr6viso  that  the  in- 
closures  thereby  authorized  be  not  prejudicial  to  the  forest 
or  to  the  rights  of  the  Crown  in  vert  and  venison  :     • 

That  owners  of  lands  and  tenements  within  the  ro^al  for- 
ests, and  particularly  within  the  said  forest,  by  virtue  of 
ancient  forest  laws  made  bv  the  Crown  in  exercise  and  dero- 
gation of  its  said  forest  rights,  and  recognized  and  confirmed 
by  divers  statutes  of  the  realm,  had,  from  very  ancient  times, 
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eujoved,  and  still  ought  to  enjoy,  by  way  of  compensation 
for  the  burdens  and  restrictions  so  imposed  upon  them  by 
the  said  forest  laws  (amongst  other  rights  and  privileges), 
rights  of  common  of  pasture  over  the  waste  lands  within  the 
said  forests,  subject  to  regulations  from  time  to  time  made 
and  enforced  bj  the  said  Forest  Courts : 

[Several  ancient  charters  were  referred  to  in  supjwrt  of 
this.] 

That  the  rights  of  common  of  pasture  so  granted  or  permit- 
fed  as  aforesaid,  had  from  time  immemorisQ  been  enjoyed  by 
the  owners  and  occupiers  of  lands  and  tenements  lying  within 
the  forest,  whose  cattle  had.  always  been  depastured  on  such 
137]  of  the  *  wastes  of  the  said  lorest  as  for  the  time  being 
had  been  found  most  convenient,  without  regard  to  the 
boundaries  of  the  parishes  or  manors  in  which  their  lands 
and  tenements  were  situate,  and  subject  only  to  the  regula- 
tions made  by  the  said  Forest  Courts,  and  particularly  by 
the  Court  of  Attachments : 

[Various  old  presentments  and  orders  were  referred  to  in 
support  of  this.  J 

The  bill  further  alleged  that  the  plaintiffs  and  their  prede- 
cessors in  title,  and  their  respective  tenants,  and  the  other 
owners  and  occupiers  of  lands  and  tenements  lying  within 
the  said  forest,  had  in  fact  from  time  immemorial  enjoyed, 
as  of  right,  and  without  interruption,  by  virtue  of  the  said 
forest  laws,  as  appendant  or  appurtenant  to  their  respec- 
tive lands  and  tenements  lying  within  the  said  forest,  com- 
mon of  pasture  for  all  manner  of  cattle  commonable  within 
the  said  forest,  levant  and  couchant,  upon  their  respective 
tenements,  over  the  waste  lands  of  the  forest : 

That  the  defendants,  as  lords  of  the  said  manors  or  reputed 
manors  respectively,  or  in  some  other  capacity,  pretended  to 
be  entitled  to  inclose  the  waste  lands  of  the  forest,  and  to 
dig  up  and.  destroy  the  herbage,  and  had  respectively,  dur- 
ing the  last  few  years,  inclosed,  or  authorized  or  sanctioned 
the  inclosufe,  of  large  tracts  of  the  wastes. 

The  bill,  after  specifying  inclosures  made  by  the  several 
defendants,  amounting  in  the  whole  to  nearly  3,000  acres, 
and  also  acts  of  destruction  in  relation  to  the  herbage,  fur- 
ther alleged  that  the  inclosures,  and  other  acts  complained 
of,  were  purprestures  and  encroachments  on  the  forest,  and 
that  the  plaintiffs  and  the  other  persons  entitled  as  aforesaid 
were  by  reason  thereof  deprived  of  or  impeded  in  the  use  ot 
their  common  rights  over  the  waste  lands.  That  certain  of 
the  defendants  alleged  that  they  respectively,  and  their  re- 
spective predecessors  in  title,  had  sold  and  conveyed  to  the 
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defendant  Lake,  and  also  to  the  defendant  Williams,  certain 
pieces  of  inclosed  waste  land  specified  in  the  bill,  which 
were  then  respectively  in  their  occupation,  and  of  which  they 
respectively  claimed  to  be  owners  by  virtue  of  such  convey- 
ance ;  that  the  names  of  the  other  persons  to  whom  portions 
of  the  said  waste  lands  were  alleged  to  have  been  sold  or 
conveyed,  and  who  claimed  to  be  owners  of  such  waste  lands, 
and  of  the  names  of  the  *other  persons  (if  any)  who  (138 
claimed  to  be  owners  of  waste  lands  within  the  lorest,  were 
unknown  to  the  plaintiffs,  and  could  not  be  ascertained  by 
them  without  a  discovery  from  the  defendants,  but  the  said 
persons  were  too  numerous  to  be  made  parties  to  the  suit : 

That  the  Crown  rights  of  forest  over  some  of  the  inclosed 
and  waste  lands  within  the  forest  had  been  sold  under  stat- 
utory powers,  but  the  Crown  rights  of  forest  had  never  been 
extinguished ;  and  as  to  the  greater  part  of  the  forest,  they 
were  still  vested  in  the  Crown,  and  the  sales  had  not,  as 
agaiiist  the  plaintiffs  or  the  persons  on  whose  behalf  the^ 
sued,  disafforested  any  part  of  the  forest,  or  affected  their 
rights  of  common : 

That  the  other  owners  and  occupiers  of  lands  and  tene- 
ments in  the  forest  who  were  entitlea  to  common  rights  were 
too  numerous  to  be  made  parties  to  the  suit,  but  had  a  com- 
mon interest  with  the  plaintiffs,  and  concurred  in  asking  the 
relief  prayed  by  the  bill : 

That  the  Attorney- Gteneral  claimed,  on  behalf  of  the 
Crown,  an  interest  in  the  matters  in  question  in  the  suit,  and 
was  a  necessary  party. 

The  bill  prayea  for  a  declaration  that  the  plaintiffs  and  the 
other  owners  and  occupiers  of  lands  and  tenements  within 
the  f orfest  were  entitled,  in  right  of  and  as  appendant  to  their 
several  lands  and  tenements  within  the  forest,  to  a  ri^ht  of 
common  of  pasture  upon  all  the  vmste  grounds  within  the 
forest  for  all  manner  of  cattle  commonable  within  the  forest, 
levant  and  couchant,  upon  their  respective  lands  and  tene- 
ments within  the  forest,  and  for  an  injunction  to  restrain  the 
defendants  from  inclosing  or  building  upon,  or  suffering  to 
remain  inclosed  or  built  upon,  any  part  of  the  waste  lands 
of  the  forest  which  were  subject  to  the  commonable  rights, 
and  from  digging  up  or  destroying  the  soil  of  the  waste 
lands  or  the  herbage  thereon. 

The  defendants  Glasse  and  CoUyer-Bristow,  with  two  other 
defendants,  demurred  to  the  amended  bill,  and  the  demur- 
rers were  overruled  by  the  Master  of  the  Rolls.  The  demur- 
ring defendants  then  appealed,  and  the  appeal  was  heard  by 
the  Lords  Justices,  who  held,  affirming  the  decision  of  the 
11  Eng.  Rep.  93 
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Master  of  the  R611s,  that  the  right  alleged  by  the  bill  was 
1 391  one  which  might  exist  *by  law,  and  was  sufficiently 

E leaded ;  that  the  bill  was  not  objectionable  as  being  on  be- 
alf  of  occupiers  as  well  as  owners ;  that  the  persons  who 
claimed  to  be  owners  of  the  lands  alleged  to  have  been  im- 
properly inclosed  were  sufficiently  represented ;  and  that  as 
the  Dill  was  filed  to  establish  one  general  right,  the  defen- 
dants could  not  successfully  demur  on  the  ground  that  they 
might  have  separate  defences  Q. 

The  defendants  then  put  m  their  answers.  The  main 
grounds  of  defence  appear  from  the  following  passages  from 
the  answer  of  the  defendants  Glasse  and  Collyer-Bristow : 
"We  believe  that  the  said  forest  laws  do  not  forbid  the 
inclosure  of  any  of  the  waste  lands  within  the  forest,  or  the 
erection  of  any  fences  or  other  obstructions  thereon,  but 
otherwise ;  and  that  it  is  not  the  fact  that  the  lords  of  the 
several  manors  within  the  said  forest  are  not,  or  that  they 
never  were  able,  or  merely  by  the  consent  of  the  homages  of 
their  respective  manors,  to  inclose,  or  to  grant  to  any  other 
person  a  ri^ht  to  inclose,  tmy  part  of  the  waste  lands  of 
their  respective  manors  lying  witnin  the  said  forest  We  be- 
lieve it  is  not  the  fact  that  no  inclosure  can  be  lawfully  made 
in  the  said  forest  in  prejudice  to  the  rights  and  privileges 
existing  within  the  said  forest,  or  without  a  license  made 
under  the  authority  formerly  vested  in  the  Chief  Justice  in 
Eyre  of  the  said  forest,  and  granted  upon  the  view  of  two 
or  any  of  the  verderers,  and  we  make  out  the  contrary  in 
manner  herein  appearing.  We  believe  that  every  such  li- 
cense ought  not  to  De  subject  to  a  proviso  that  the  inclosures 
thereby  authorized  should  not  be  prejudicial  to  the  forest,  or 
to  the  rights  of  the  Crown  in  vert  and  venison,  but  other- 
wise ;  for  we  believe  and  submit  that  the  forest  laws  (assum- 
ing such  laws  to  exist,  which  we  do  not  admit)  do  not  forbid 
inclosures  of  the  waste  lands  within  the  forest  wherever  a 
custom  exists  in  a  manor  within  the  forest  (as  it  does  in  oar 
said  manors)  for  the  lord  of  such  manor  to  grant  the  waste 
lands  with  the  consent  of  the  homage;  and  further,  that 
such  lord  ha«,  under  the  Statute  of  Merton,  the  right  of  ap- 
proving  any  part  of  the  said  wastes  ;  and  that  manors  which 
140]  happen  to  be  within  the  said  forest  are  not  *exempted 
from  the  last-mentioned  statute  ;  and  that  the  right  of  the 
lord  of  the  manor  of  Wanstead  with  Stonehall  to  grant  part 
of  the  wastes  of  such  manor,  with  the  consent  of  the  hom- 
age, was  decided  in  the  lord's  favor  in  the  year  1834,  in  an 
action  at  law  of  Spering  v.  Willis ;  and  that  the  right  of  the 

(»)  Law  Rep.,  7  Ch.,  456. 
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lord  of  the  manor  of  Wanstead  with  Stonehall  to  approve 
under  the  Statute  of  Merton  was  decided  in  the  lord' s  favor 
in  the  year  1853,  in  an  action  at  law  of  Lake  v.  Plaxton;  and 
that  although  a  license  from  the  Crown  may  formerly  have 
been  obtained  with  reference  to  some  inclosures  of  the  waste 
lands,  that  such  license  has  not  for  many  years  past  been, 
and  is  not  now  required  or  granted  by  the  Crown ;  and  that 
all  the  rights  of  tne  Crown,  whatever  they  may  have  been, 
with  respect  to  such  license,  have  long  ceased  to  be  recog- 
nized or  to  exist.  And  we  saj  that  all  the  inclosures  made 
by  us,  or  by  our  predecessors  m  title,  of  any  part  of  the  waste 
oi  the  said  8evei*al  manors  of  which  we  are  lords,  were  and 
have  been  lawfully  and  properly  made,  either  with  the  con- 
sent of  the  homage,  or  under  the  Statute  of  Merton,  or  with 
license  from  the  Crown  daring  thetime  such  license  was  re- 
quired and  obtainable,  and  that  such  inclosures  cannot  be 
questioned  or  disturbed. 

'^  That  upon  the  disaflforestation  of  Hainault  Forest,  which 
was  part  oi  the  said  Waltham  Forest,  no  such  claim  to  right 
of  common  of  pasture  over  the  waste  lands  within  the  said 
forest,  or  any  part  thereof,  as  is  alleged  by  the  bill,  was 
made  by  any  person  or  persons  whomsoever.  And  we  say 
that  no  part  or  the  soil  of  the  forest  within  its  ambit  has  be- 
longed to  the  Crown  since  the  grants  by  the  Crown  of  the 
several  manors  in  the  bill  mentioned ;  and  that  so  far  as  we 
have  been  able  to  ascertain,  none  of  the  grants  contain  the 
reservation  of  such  a  right  as  is  referred  to  in  the  bill ;  and 
that  some  of  the  manors  are  by  grants  in  terms  granted  quit 
of  the  regard  of  the  forest,  and  which  we  submit  is  alto- 
gether inconsistent  with  and  fatal  to  the  claim  set  up  b^  the 
bill.  And,  moreover,  that  such  right,  if  it  ever  existed, 
which  we  do  not  admit,  was  always  subject  to  the  right  of 
the  lords  of  the  manor  within  the  ambit  of  the  forest  to 
inclose  and  make  grants  of  the  wastes  of  their  respective 
manors,  and  has  been  extinguished  by  the  sales  and  convey- 
&,nces  by  the  Crown  of  its  forestal  rights. 

*"To  the  best  of  our  knowledge  and  belief  the  [141 
rights  of  common  of  pasture  granted  or  permitted,  as  in  the 
bill  mentioned,  have  not  been  from  time  immemorial,  or 
from  any  time,  or  in  fact,  enjoyed  by  the  owners  or  by  the 
occupiers  of  lands  or  of  tenements  lying  within  the  said 
forest ;  and  we  make  out  the  contrary  by  saving  and  aver- 
ring that  we  have  not,  and  to  the  best  of  our  belief  our  pre- 
decessors in  title  have  not,  at  any  time  allowed  or  recognized 
such  alleged  rights,  and  that  such  rights  have  not  been  exer- 
cised in,  over,  or  upon  any  parts  of  the  wastes  of  the  said 
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several  manors  of  which  we  are  lords,  and  do  not  by  law 
exist.  To  the  best  of  our  knowledge  and  belief  the  cattle 
of  such  owners  and  occupiers,  or  any  or  either  of  them, 
have  not  always  or  during  any  period  been  depastured  on 
such  of  the  wastes  of  the  forest  as  for  the  time  being  have 
been  found  most  convenient,  or  without  regard  to  the  boun- 
daries of  the  manors  or  of  the  parishes  in  which  their  lands 
and  tenements  are  situate,  or  subject  only  to  the  regulations 
mjide  by  the  Forest  Courts,  or  in  particular  by  the  Court  of 
Attachments ;  and  we  make  out  the  contrary  by  saying  and 
averring  that  we  have  not,  and  to  the  best  of  our  belief  our 
predecessors  in  title  have  not,  allowed  or  recognized  any 
such  right  of  depasturing,  and  that  such  right  of  depastur- 
ing has  not  been  exercised  in,  over,  or  upon  any  parts  of  the 
wastes  of  the  said  several  manors  of  which  we  are  lords, 
and  does  not  by  law  exist.  We  believe  it  is  the  fact  that  by 
some  orders  of  the  Court  of  Atttachments  th^  reeves  of  the 
several  parishes  lying  within  the  forest  were  ordered  to  dis- 
tinguish the  cattle  commoning  within  the  said  forest  which 
belonged  to  the  inhabitants  of  the  different  manors  and  par- 
ishes by  marking  them  on  certain  days  appointed  by  the 
court  with  various  brands  provided  for  that  purpose ;  and 
we  say  we  believe  that  the  cattle  belonging  to  the  owners  of 
lands  within  the  precincts  of  each  particular  manor  have 
been  and  are  marlked  by  the  reeve  of  each  manor,  so  that 
the  cattle  of  the  owners  of  lands  within  the  precincts  of  the 
several  manors  can  be  distinguished,  and  so  that  there  should 
not  be  a  surcharge  of  the  waste  lands  of  such  several  man- 
ors, and  so  that  the  respective  owners  of  such  cattle  may 
be  enabled  to  distinguish  them  on  the  occasion  of  the  wastes 
of  the  said  several  manors  within  the  forest  being  cleared  of 
cattle  in  the  fence  month." 

142]  *Mr.  Manisty^  Q.C.,  for  the  plaintiffs  :  The  plaintiffs 
in  this  case  are  owners  and  occupiers  of  land  in  the  Forest 
of  Epping,  which  was  originally  part  of  the  Forest  of  Es- 
sex, and  which  comprises  twelve  parishes  or  parts  of  par- 
ishes. They  claim  that  the  owners  and  occupiers  of  lands 
within  the  ambit  of  the  forest  have  a  right  to  turn  out  and 
depasture  any  cattle  levant  or  couchant,  being  cattle  com- 
monable in  the  forest,  or  any  part  of  the  great  waste  of  the 
forest.  This  right  was  a  forestal  right,  not  a  manorial  right. 
It  was  not  limited  to  the  parish  within  which  the  lands  or 
tenements  of  any  owner  or  occupier  were  situated,  but  was 
coextensive  with  the  forest.  The  defendants  allege  that  the 
lords  of  the  manors  within  the  forest  appointed  reeves  to  see 
that  the  right  was  properly  exercised,  and  that  it  was  kept 
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within  the  bounds  of  the  manor ;  but  the  evidence  shows 
that  such  restrictions  have  only  been  enforced  within  the  last 
twenty  or  thirty  years.  There  is  abundant  evidence  to  show 
that  the  reeves  were  not  appointed  by  the  lords  of  the  man- 
ors at  all,  but  they  were  officers  appointed  by  the  ancient 
forestal  courts  on  the  recommendation  of  the  parishioners  of 
the  several  parishes.  The  reeve  had  a  mark  called  the  "  for- 
est mark,"  and  it  was  his  duty  to  mark  all  the  beasts  that 
were  brought  to  him  from  any  part  of  the  parish  to  which 
he  belong^.,  and  the  forest  mark  was  a  passport  to  the 
whole  forest. 

It  is  said  that  all  the  rights  of  the  forest  and  all  the  forest 
regulations  are  gone  ;  but* there  is  clear  evidence  to  the  con- 
trary. Indeed,  the  custom  of  the  *' fence  month,"  when  all 
the  cattle  that  were  not  driven  off  and  taken  home  were  im- 
pounded, remains  to  the  present  time. 

The  defendants  say  that  the  forest  laws  do  not  forbid  the 
inclosure  of  any  waste  lands  within  the  forest,  and  they  rely 
on  the  case  of  Lake  v.  Plaxton  (*),  as  showing  the  right  of  . 
the  lord  of  the  manor  of  Wanstead  to  approve  under  the 
Statute  of  Merton ;  but  that  point  was  there  not  really  gone 
into,  and  the  only  point  decided  was  that  the  right  of  the 
Crown  to  turn  deer  on  the  waste  did  not  form  an  element  for 
the  consideration  of  the  jury  on  the  question  of  the  suffi- 
ciency of  common  in  a  case  where  no  deer  had  been  turned 
on  the  waste  for  upwards  of  twenty  years. 

*The  defendants  further  allege  that  upon  the  disaf-  [143 
forestation  of  Hainault  Forest,  no  sucn  claim  to  right  of 
common  of  pasture  over  the  waste  lands  of  the  forest  as  is 
alleged  by  the  bill  was  made  by  any  person  or  persons 
whomsoever.  But  in  the  case  of  In  re  Hainault  Forest 
Act{*)  the  right  of  common  in  respect  of  the  five  parishes 
comprised  in  that  forest  was  held  to  be  exercisable  irrespect- 
ive of  manorial  rights. 

It  is  alleged  in  one  of  the  answers  that  the  rights  of  com- 
mon claimed  bv  the  bill,  whether  as  first  created  or  subsist- 
ing, or  as  subsequently  enlarged,  would  not  affect  any 
manor  further  or  otherwise  than  by  subjecting  the  waste  to 
common  pur  cause  de  mcinage^  or  to  a  further  or  more  ex- 
tended right  of  such  common.  The  validity  of  such  a  right 
was  considered  in  the  cases  of  Jones  v.  Robin  (•),  PricJiard 
V.  Powell  (*),  and  Clarke  v.  Tinker^  (*)  which  decided  that  a 
right  of  common  pur  cause  de  vicinage^  pleaded  in  respect  of 

(>)  10  Ex..  196.  (*)  10  Q.  B.,  589. 

(»)  9  C.  B.  (N.S.),  648.  C^)  10  Q.  B.,  604. 

(»)  10  a  B..  581. 
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a  private  estate,  and  alleging  such  common  to  exist  by  cus- 
tom, was  bad,  and  therefore  a  right  to  such  common  was 
not  sht)wn  by  alleging  that  the  farms  of  A.  were  contiguous 
to  each  other  and  were  not  separated  by  any  fence,  and  that 
the  sheep  from  the  one  farm  were  from  time  immemorial 
accustomed  to  go  to  the  land  of  B.  and  to  intermix  with  the 
sheep  feeding  there.  Then  there  is  the  case  of  Boulcott  v. 
WinmilH^\  where  a  grant  had  been  made  to  one  of  the  ten- 
ants of  a  manor  in  the  forest,  but  nothing  was  decided  in 
that  case  affecting  the  rights  of  commoners  over  the  waste. 
The  same  may  be  said  oi  BarringtorC  s  Case(^), 

[The  Master  of  the  Rolls  :  Bovlcott  v.  Winmill  ap- 
pears to  have  been  a  collusive  action.] 

In  conclusion,  I  submit,  that  if  we  establish  the  ri^ht  of 
owners  and  occupiers  of  lands  and  tenements  within  the 
forest  to  have  common  of  pasture  over  the  forest,  all  other 
questions  fall. 

The  whole  of  the  documentary  evidence  and  the  aflBdavits 
on  behalf  of  all  parties  having  been  put  in,  and  a  large 
144]  number  of  ^witnesses  exarmined,  the  arguments  were 
resumed.  The  general  effect  of  the  evidence  appears  from 
the  judgment 

Mr.  Joshvxi  Williams^  Q.C.,  Mr.  Fry^  Q.C.,  and  Mr.  W. 
R,  FisJier^  followed  on  behalf  of  the  plaintiffs :  The  evidence 
clearly  proves  the  right  of  the  owners  and  occupiers  of  land 
to  turn  out  their  cattle  upon  all  parts  of  the  waste  of  the 
forest  irrespective  of  parish  boundaries.  One  of  the  de- 
fences is  that  this  is  only  a  right  of  common  with  respect 
of  vicinage. 

The  law  as  to  common  of  vicinage  is  to  be  found  in  Yinefs 
Abr.  '' Common  "(•) ;  TyrringliaTn}  s  Case{*)]  Jones  v.  Ho- 
bin{*)i  Smith  v.  Baynardi^)^  Clarices,  Tinker {^)\  Prich- 
ard  V.  Powell {*)]  Corbet's  Case{*)]  and  in  Manwood  on 
Forest  Land  (").  The  right  to  inclose  lands  in  a  common 
field  was  consiaered  in  IiickTnan  v.  Thorny  {''\  The  result 
of  the  autho^jities  appears  to  be,  that  to  establish  common 
of  vicinage  the  manors  must  be  adjoining,  or  there  must  be 
contiguous  wastes  ;  that  the  rights  must  be  reciprocal ;  and 
that  rip  tenant  of  a  common  has  a  right  to  intercommunication 
beyond  the  extent  of  his  own  common.  The  evidence  fails 
to  show  that  any  of  these  incidents  exist  in  the  present  case, 

(»)  2  Camp.,  261.  0)  10  Q.  B.,  604. 

C)  8  Rep.,  186,  b.  (»)  10  (J  B.,  689. 

(»)  K.  (»)  1  Rep.,  6,  s. 

(■»)  4  Rep.,  86,  b.  ('0)  6th  ed.,  p.  86, 

(*)  10  Q.  B.,  681.  620.  (")  Freem.  Q.  B.,  209. 
(•)  3  Keb.,  888. . 
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and  the  burden  of  proof  being  on  the  defendants,  it  is  sub- 
mitted that  the  right  we  claim  is  not  right  in  respect  of 
vicinage,  and  is  therefore  not  a  right  that  can  be  stopped  by 
inclosure. 

The  next  defence  is  the  Statute  of  Merton ;  but  that  stat- 
ute is  merely  an  affirmance  of  the  common  law.  Thev  must 
prove  that  there  is  enough  of  common  left,  but  that  tney  do 
not  do :  BeUs  v.  Thompson  C). 

Then  it  is  said  that  the  lord  of  the  manor  has  by  im- 
memorial custom  the  right  to  make  grants  of  the  wastes 
of  the  manor,  to  be  holden  by  copy  of  court  roll,  accord- 
ing to  the  custom  of  the  manor :  in  some,  cases  by  the  will 
of  the  lord,  and  in  others  with  the  consent  of  the  hom- 
age. But  no  such  custom  can  affect  the  *rights  of  other  [145 
commoners:  TFa^Arm^  on  Copyholds^) ;  BarringtomH s  Gasei^)\ 
Wells  V.  Pearcyf^).  This  is  further  shown  by  the  cases 
where  it  has  been  held  that  the  by-laws  of  a  manor,  though 
binding  on  the  tenants,  are  not  binding  on  strangers :  Scriven 
on  Copyholds  (*).  A  custom  that  is  alleged  to  be  binding 
upon  strangers  is  an  unreasonable  custom,  and  therefore 
void. 

In  Badger  v.  Ford{*\  which  was  a  case  upon  this  very 
forest,  where  it  appeared  that  the  lord  of  a  manor  had  been 
in  the  habit  for  150  years  of  granting  leases  of  parcels  of 
the  wastes,  under  which  inclosures  were  made,  and  that 
under  similar  leases  the  whole  of  the  common  in  question 
was  inclosed  in  the  year  1810 :  an  action  having  been  brought 
by  a  commoner  against  the  lord  for  inclosing  the  common 
and  building  upon  it,  it  was  held  that  there  could  not  have 
been  such  a  reservation  of  a  power  by  the  lord  at  the  time 
of  the  origilal  grant  as  to  enable  him  to  annihilate  the  right 
of  common  altogether. 

Again,  in  ArUtt  v.  EUis  (*)  it  was  held  there  could  be  no 
right  in  the  lord  to  inclose  parcels  of  the  waste  so  as  to 
abridge  the  rights  of  the  commoners,  unless  there  was  suffi- 
ciency of  common  left  for  all  the  persons  having  rights  of 
common  on  the  waste. 

Whether  a  grant  is  made  under  the  Statute  of  Merton,  or 
under  a  custom  to  grant  copyholds,  to  grant  parts  of  the 
waste  of  the  manor,  the  onus  is  on  the  lord  to  show  that  he 
has  left  sufficiency  of  common.  Here  it  is  submitted  that 
there  is  no  evidence,  and  no  attempt  to  produce  evidence 
that  sufficiency  of  common  has  been  left. 

(»)  Law  Rep."  6  Ch.,  782.  (»)  4th  ed,  vol  ii.,  p.  625. 

(«)  4th  ed.,  vol.  i,  p.  41>,  n.  (•)  8  B.  A  A.,  158. 

(»)  8  Rep.,  186,  b.  0)  9  B.  A  C.  671. 
(*)  1  Bing.  (N.C.),  656. 
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Another  ground  of  defence  is  the  sale  of  the  f orestal  rights 
of  the  Crown  under  10  Geo.  4,  c.  50,  s.  98.  But  neither  the 
sale  of.  Crown  rights  nor  the  destruction  of  the  forest  can 
affect  the  rights  of  common.  It  cannot  operate  as  a  grant 
of  free  warren  except  over  a  man's  own  land :  Reg.  v.  Can- 
yers  (*) ;  Attorney-General  v.  Parsons  (^). 

We  do  not  ask  for  any  injunction  as  regards  lands  which 
on  the  14th  of  August,  1871,  were  covered  with  buildings, 
146]  or  inclosed  as  ^gardens  for  such  buildings,  or  as  re- 
gards lands  which  were  actually  inclosed  on  or  before  the 
14th  of  August,  1851. 

Mr.  Somhgatey  Q.C.,  Mr.  Henry  Maithews^  Q.C.,  Mr. 
NaZder^  and  Mr.  H.  Cbme,  for  the  defendants  W.  B.  Glasse, 
A.  A.  CoUyer-Bristow,  C.  W.  H.  Sotheby,  and  C.  H.  Lake : 
The  right  nere  claimed  is  a  right  on  the  part  of  every  owner 
and  occupier  of  land  within  the  forest  to  common  of  pasture 
over  the  whole  waste  of  the  forest.  That  there  may  be  such 
a  right  by  grant  or  prescription  is  settled  by  the  decision  on 
the  demurrer  (*);  but  it  cannot  be  had  by  mere  custom. 
The  right  being  claimed  by  prescription,  that  is,  by  the 
fiction  of  a  lost  grant,  may  be  defeated  by  showing  that 
the  balance  of  probabilities  is  against  the  right  m  its 
origin  being  the  same  as  the  right  now  claimed.  That  the 
right  was  originally  confined  to  the  King's  waste,  and  did 
not  extend  over  all  the  waste,  is  plain  from  Sir  William 
Jones'"  (*)  and  ManwoodPs  comments  (*)  on  the  Ordinaiio  For- 
estce :  and  it  is  not  to  be  thought  that  the  King,  even  in  those 
early  days,  granted  common  of  pasture  over  other  people's 
lanas  as  compensation  for  tlie  burdens  imposed  on  the 
grantees  by  the  afforestation  of  their  lands.  The  fact  of  the 
extent  of  tne  forest  having  varied  from  time  to  •time  is  also 
against  the  probability  of  such  a  grant  as  is  here  sought  to 
be  implied.  Assuming  the  truth  of  the  plaintiffs'  theory  as 
to  the  right  being  a  compensation  for  the  burden  of  the  for- 
est laws,  and  in  fact  created  by  the  forest  laws,  the  fairer 
way  is  to  regard  the  right  as  having  been  imposed  on  the 
owners  of  land,  not  for  all  time,  but  for  so  long  only  as  the 
forest  laws  subsisted.  Then,  as  the  forest  laws  fell  into 
desuetude,  and  the  district  became  disafforested,  the  original 
rights  of  the  owners  of  land  revived. 

vVe  submit  as  the  result  of  the  documentary  evidence, 
and  as  a  reasonable  and  probable  view  of  the  matter,  that 
the  right  in  its  origin  was  a  right  of  common  of  pasture  over 

(»)  8  Q.  B.,  981.  •  (*)  Page  291. 

(«)  2  Tyr.,  223.  (^)  6th  ed.,  p.  83. 

(»)  Lftw  Rep.,  7  Ch.,  456. 
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the  King's  waste,  granted  hy  the  King  as  compensation  for 
the  forest  laws,  and  subsisting  only  wnile  and  so  far  as  the 
forest  laws  are  in  force,  coupled  with  the  ordinary  manorial 
right  of  common  of  vicinage ;  and  the  circumstance  that  even 
on  numerous  occasions,  owing  to  the  absence  of  fences, 
cattle  strayed  where  they  had  no  right  to  be,  *will  not  [147 
be  sufficient  to  create  the  universal  right  contended  for  by 
the  plaintiflfs.  The  fair  inference  from  the  evidence  is,  that 
the  right  here  claimed  is  a  right  of  common  appurtenant 
within  the  parish,  and  a  right  of  common  of  vicinage  else- 
where. 

It  has  been  argued  that  it  cannot  be  common  of  vicinage, 
because  the  common  of  vicinage  cannot  be  between  more 
than  two  manors ;  but  that  is  not  so,  for  tie  waste  in  which 
common  of  vicinage  is  claimed  may  be  in  several  manors : 
Bromfeild  v.  Kirber  Q;  Vinefs  Abr.  '' Common"  Q; 
Woolrych  on  Rights  of  Common  (').  No  doubt  the  waste  m 
which  common  of  vicinage  is  claimed  must  be  ''one  entire 

Jlace,"  as  Chief  Justice  Holt  says  in  Brcyrnfeild  v.  Kirber ; 
ut  if  there  be,  as  here,  one  continuous  waste,  then  any 
number  of  manors  may  have  common  of  vicinage  in  it,  pro- 
vided their  respective  commons  be  adjoining  thereto. 

If  there  be  any  foundation  for  this  claim,  it  is  singular 
that  it  was  not  advanced  in  the  case  relating  to  Hainault 
Forest :  In  re  HjainauU  Forest  Act  (*).  The  inclosures  now 
complained  of  are  justified  by  the  decision  in  BouLcoU  v. 
Winmill  (*)  upwards  of  sixty  years  ago.  In  the  absence  of 
objection  on  the  part  of  the  Crown,  a  lord  of  a  manor  within 
the  forest  had  the  same  right  to  inclose  as  a  lord  of  a  manor 
without  the  forest;  and  now  that  we  have  purchased  the 
Crown  rights,  there  is  nothing  whatever  to  prevent  our  in- 
closing. 

The  Attorney-Oeneral  (Sir  jB.  Baggallay\  and  Mr.  W,  W. 
Karslake^  for  the  Crown,  took  no  part  in  the  argument,  and 
did  not  ask  for  costs. 

Mr.  Chaprrian  Barber^  for  Thomas  Humphreys,  the  lord 
of  the  manor  of  West  Ham,  and  Colgrave,  the  lord  of  the 
manor  of  Cann  Hall,  as  re^rds  the  manor  of  West  Ham, 
disclaimed  at  the  bar ;  and  it  appearing  that  there  was  no 
waste  of  that  manor  which  was  subject  to  the  cl^im  of  the 
plaintiffs,  he  was  dismissed  with  costs. 

Mr.  CooJcson^  for  the  defendant  J.  Pardoe,  the  lord  of  the 
manor  of  Leyton. 

(')  U  Mod.,  12.  (*)  9  C.  B.  (N.S.).  648. 

(*)  K.,  16.  (»)  2  Camp.,  261. 

(«)  Page  48. 

11  Eng.  Rep.  94 
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148]  *Mr.  Kekewich^  for  Miss  Frances  Evelyn  Maynard, 
the  lady  of  the  manor  of  Walthamstow  Toney,  and  for  Mr. 
Robert  Boothby  Heathcote,  the  lord  of  the  manor  of  Ching- 
f ord  Earls. 

Mr.  Cecil  Hussellj  for  Mr.  Edward  Warner,  lord  of  the 
manor  of  Highams. 

Mr.  Righy^  for  Mrs.  James  Hodgson,  the  lady  of  the 
manor  of  Chingf ord  St.  Paul' s. 

Mr.  W'  F-  Robinson^  for  the  Rev.  T.  Mills,  Mr.  Charles 
Druce,  and  Mr.  James  Mills,  the  lords  of  the  manors  of 
Chigwell  and  West  Hatch. 

Mr.  W.  P.  Dickins^  for  Sir  Herewald  Wake,  the  lord  of 
the  manor  of  Waltham  Holy  Cross. 

Mr.  T.  a  Wright,  for  Mr.  Hall  Dare,  the  lord  of  the 
manor  of  Thoydon  Bois. 

Mr.  LangworthT/y  for  Mr.  John  Williams,  who  had  been 
made  a  defendant  to  represent  the  purchasers  of  inclosed 
portions  of  waste. 

Mr.  /.  T.  HuTTvphry,  for  Mr.  John  Whitaker  Maitland, 
lord  of  the  manor  of  Loughton. 

Mr.  Freeting^  for  Mr.  G.  Wythes  and  Mr.  J.  M.  Cole- 
grave. 

Sib  G.  Jessel,  M.R.:  Mr.  Manisty^  I  will  hot  trouble 
you  to  reply. 

The  case  has  occupied  a  very  long  time.  I  do  not  say  a 
longer  time  than  it  ought  to  have  occupied,  having  regard 
to  tne  enormous  mass  of  materials  which  was  put  into  the 
hands  of  the  counsel  who  had  to  argue  the  case.  But  I 
lament  the  enormous  sum  of  money  Avnich  must  have  been 
expended  in  costs,  because  I  cannot  help  feeling — so  far  as  I 
am  concerned  at  all  events — that  a  compaiutively  small  por- 
tion of  those  costs,  properly  expended,  would  have  been 
sufficient  to  have  enabled  me  to  decide  the  issues  in  the  case. 
149]  *Now,  to  my  mind  the  matter  is  very  plain  and  very 
clear.  The  nature  of  the  proof  required  to  establish  the 
claim  of  the  plaintiffs  appears  to  me  to  be  also  a  kind  of 
proof  well  known  and  long  used  in  our  courts  both  of  law 
and  equity. 

The  case  of  the  plaintiffs  is  one,  if  I  may  saj  so,  of  ex- 
treme simplicity.  The  plaintiffs  allege  that  m  a  certain 
district  of  country,  comprising  originally  some  60,000  acres, 
there  was  a  great  waste.  Whether  the  whole  of  the  great 
waste  was  at  any  time  perfectly  continuous  is  not  clear,  but 
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I  imagine  that  it  was ;  at  all  events,  I  think  it  is  pretty  clear 
that  the  whole  of  the  great  waste  in  Epping  was  continuous. 
Whether  the  waste  in  Hainault  was  or  was  not  continuous, 
is  not  proved,  either  way,  to  my  satisfaction ;  in  fact,  the 
investigation  as  to  Hainault  has  not  been  pursued  to  the 
same  extent,  or  with  the  same  minuteness,  as  it  has  been  so 
far  as  regards  Epping.  By  Epping,  I  mean  the  remaining 
forest  of  Epping;  by  Haihaul^  I  mean  the  disaflforested 
forest  of  Hainault.  The  two  together  were,  formerly,  some- 
times called  the  Forest  of  Essex,  sometimes  the  Fooest  of 
Waltham,  and  sometimes  Epping  Forest. 

Hainault  has  been  put  out  of*  the  case,  because  the  wastes 
of  Hainaiilt  have  been  inclosed,  and  no  longer  form  the  sub- 
ject of  litigation. 

The  only  subject  of  the  present  litigation  are  the  wastes 
of  the  Forest  oi  Epping.  These  wastes,  at  the  present  mo- 
ment, consist  of  a  very  large  tract,  nearly  4,000  acres,  which, 
in  the  course  of  the  argument,  has  been  called  "the  Great 
Waste,"  and  some  detached  portions.  The  larger  of  the 
detached  portions  I  feel  no  doubt  were  formerly  connected 
with  and  formed  part  of  *'the  Great  Waste."  I  think  it 
not  improbable  that  the  smaller  were  also  so  connected,  but 
really  nothing  material  turns  upon  it. 

The  plaintiflfs  say — putting  it  sl^ortly — that  the  owners 
and  occupiers  of  land  within  this  forest  are  entitled  to  rights 
of  common  appurtenant  for  certain  commonable  beasts, 
levant  and  couchant  upon  their  lands  over  the  wastes  of  the 
forest;  that  is,  over  this  tract  of  country,  which  was  6,000 
acres  or  thereabouts  before  the  inclosures,  and  is  now  about 
4,000  acres.  They  claim  in  this  suit,  on  behalf  of  themselves 
and  all  other  the  owners  of  land  within  the  forest,  to  estab- 
lish this  right  of  common.  They  say*that  it  is  *the  [150 
ordinary  common  appurtenant  to  their  land.  It  is  lim- 
ited in  various  ways :  it  is  limited,  in  the  first  instance,  to 
two  kinds  of  beasts,  which  were  called  in  the  papers  neat 
beasts  and  horses ;  it  is  limited  ulso  by  the  forestal  customs, 
one  of  which  was  that  during  a  month  of  the  yeaj,  called 
the  fence  month,  no  commoning  was  allowed ;  it  was  also 
limited  in  another  way — that,  being  all  in  a  forest,  the  King 
had  a  right  to  put  his  deer  in  the  forest,  and  of  course  he 
would  not  allow  thecommoners  to  prevent  the  feeding  of  the 
deer.  But,  subject  to  these  limitations,  it  was  an  ordinary 
right  of  common  appurtenant. 

BTow,  how  is  such  a  claim  to  be  made  out  ?  It  may  be 
made  out  by  calling  old  persons  who  can  prove  that  for 
sixty  years  and  upwards  this  right,  as  alleged,  has  been  ex- 
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ercised.  The  plaintiffs  accordingly  called  a  very  great  num- 
ber of  witnesses,  who  have,  proved,  to  my  satisiaction,  first, 
that  during  the  whole  period  there  was  a  division  of  this 
forest  or  tract  of  country  into  parishes  or  vills.  When  I 
say  *' parishes,"  that  is  not  quite  accurate,  because  in  some 
cases  only  a  portion  of  the  parish  was  within  the  forest 
Still,  I  use  the  term  '* parishes"  to  describe  the  parochial 
limits.  They  have  proved,  secondly,  that  for  each  of  these 
parishes  there  was  a  forest  oflBlcer  appointed,  who  was  called 
a  reeve.  He  was  nominated  by  the  inhabitants  of  the  par- 
ish, r  suppose — although  it  is  not  cleariy  proved  in  every 
case — in  vestrv  assembled,  aud  lie  was  sworn  in  at  the  For- 
est Court.  This  reeve  had  a  duty  to  perform  of  marking  the 
beasts  which  were  allowed  to  go  on  the  common,  and,  as  a 
matter  of  fact,  it  appears  that  there  was  a  reeve  for  every 
parish  except  in  one  instance  in  which  the  parish — ^being  a 
very  large  one — was  divided  into  separate  hamlets  for  the 
relief  of  the  poor,  and  in  that  case  there  seems  to  have  been 
a  reeve  for  each  hamlet.  It  is  hardly  worth  mentioning,  as 
it  is  so  trivial  an  exception.  In  fact,  there  was  a  reeve  for 
each  parochial  division,  or  each  division  for  the  relief  of 
the  poor.  This  mark  was  a  letter  with  a  crown,  and  was 
called  the  forest  mark ;  and,  as  far  as  I  gather  from  the  evi- 
dence— although  there  is  some  difficulty  about  one  hamlet 
or  portion  of  a  parish  called  West  Ham — the  letters  seem  to 
have  been  in  the  order  of  the  alphabet — A,  B,  C,  D,  E,  and 
so  on ;  a  complete  series  of  letters ;  and  each  reeve  marked 
151]  the  cattle  of  the  inhabitants  entitled  to  common,  *the 
measure  of  the  right  of  common  being  levancy  and  couch- 
ancy,  (until  an  attempt,  which  I  shall  advert  to  presently, 
was  made  in  the  last  century  to  alter  it),  and  tne  beasts 
when  marked  were  turned  out. 

One  of  the  great  contests  in  the  case  has  been,  where  were 
they  turned  out  ?  My  opinion — upon  a  careful  considera- 
tion of  the  evidence  in  the  case — ^is,  thg,t  they  were  turned 
out  wherever  the  owners  pleased  in  the  parish  or  in  the 
neighborhood  of  the  parish.  The  turning  out  was  not  con- 
fined to  their  particular  parish.  I  can  find  very  few  in- 
stances of  turning  out  beyond  the  neighboring  parish,  but 
the  reason  is  obvious,  and  has  been  stated  by  more  than  one 
witness,  that,  as  a  rule,  the  people  turned  out  near  their  own 
homes  when  the  cattle  were  marked  at  or  near  their  homes, 
or  near  the  marking  place  when  the  cattle  were  marked  at 
the  marking  place — the  reeve  attending  under  orders  m^e 
by  the  Forest  Court  at  a  certain  marking  place  for  the  parish 
at  certain  stated  times  in  the  year. 
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It  also  appears  that  occasionally  persons  did  drive  their 
cattle  to  a  distance  for  a  particular  reason — with  the  view  of 
obtaining  better  feed  for  them  outside  the  limits  of  the  par- 
ish where  they  were  marked. 

In  addition  to  the  evidence  of  living  persons^  there  is  also 
this  to  be  said — that  there  are  a  series  of  records  of  ancient 
claims,  dating  from  upwards  of  two  centuries  ago,  a  series 
of  records  claiming  the  right  to  turn  out  on  the  wastes  of  the 
forest ;  that  is,  treating  the  wastes  of  the  forest  as  an  entire 
thing  so  far  as  commonable  rights  were  concerned,  showing 
that  this  notion  of  bein^  entitled  to  a  ri^ht  of  common  over 
the  waste  of  the  forest  is  not  a  new  notion ;  it  is  not  a  new 
idea,  but  it  is  an  old  idea,  which  was  entertained  more  than 
two  centuries  ago.  With  this  great  body  of  evidence,  and 
under  these  circumstances,  what  am  I  to  consider  proved ! 

First  of  all,  what  is  this  thing  called  1  •  Everybody  knew 
it  as  the  forest  right — ^so  the  waste  was  called  '*  Forest 
Waste,"  or  ''the  Forest,"  or  sometimes  "the  Forest 
Wastes"  in  the  plural.  Is  there  such  a  thing  as  any  other 
name  1  When  1  turn  to  the  portions  of  the  wastes  in  the 
parishes,  I  find  them  described  either  as  "  the  Forest,"  or  as 
"the  Forest"  with  the  name  of  the  parish  added;  for  in- 
stance, the  waste  in  Walthamstow  was  *sbmetimes  [152 
called  "the  Walthamstow  Forest."  They  never  called  it 
the  Common  of  the  Parish  of  Walthamstow,  or  the  Parish 
Common.  Sometimes  it  was  called  a  portion  or  part  of  th© 
forest  waste  in  the  parish.  I  cannot  nnd  a  trace  anywhere 
of  there  bein^  a  parish  common.  Therefore  we  have  that 
kind  of  identity  of  the  district  in  question  which  shows  it 
for  this  purpose  (that  is  for  the  purpose  of  common)  to  be 
one  waste.  In  fact,  the  only  thing  against  its  being  one 
waste,  is  the  fact  of  the  soil  being  in  the  different  lords  of 
the  manors  within  the  ambit  of  which,  of  course,  the  differ- 
ent portions  of  the  "Great  Waste"  lie.  Now  what  more 
do  yoji  want  to  prove  a  right  of  common?  Nobody  in  this 
cause  has  contended  that  you  want  more.  I  will  examine, 
presently,  the  various  defences ;  but,  supposing  I  am  right 
m  the  conclusion  I  have  drawn  from  the  evidence,  I  do  not 
find  that  anybody  really  contests  that  that  will  prove  a  right 
of  common,  subject  to  the  arguments  I  have  heard  on  the 
law,  to  which  I  shall  call  attention  presently. 

The  great  point  of  contest,  as  I  said  before,  and  which  was 
thought  by  the  defendants'  counsel  to  be  the  most  material 

eoint,  was  that  the  turning  out  was  not  beyond  the  parish, 
pon  that  I  have  given  my  opinion,  but  I  must  say  that  I 
am  by  no  means  satisfied  that  I  should  not  have  arrived  at 
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the  same  conclusion  if  there  had  been  no  evidence  upon  the 
subject,  because  there  is  a  remarkable  absence  of  evidence 
the  other  way.  If  it  had  been  true  that  the  riffht  to  turn 
out  was  confined  to  the  ambit  of  the  parish,  I  should  have 
expected  to  Jiave  found  .some  traces  of  prohibition  of  turn- 
ing out  beyond.  It  appears,  certainly,  that  until  quite 
within  a  recent  period  the  reeves  were  in  the  habit  oi  im- 
pounding cattle  improperly  on  the  waste,  and  it  appears  in 
evidence  that  they  did  impound  them  for  two  causes ;  one 
was  for  straying  in  the  lanes  or  on  to  inclosed  lands,  and  the 
other  was  for  not  being  marked.  I  know  that  in  very 
modem  times  the  marking  has  fallen  very  much  into  des- 
uetude, and  the  forest  customs  and  usages  have  almost  all 
ceased  to  be  put  in  force,  but  that  was  the  practice  whilst 
they  were  in  force.  You  have  not  a  trace  of  any  beast  hav- 
ing been  impounded  for  being  turned  out  outside  of  the 
parish.  Assertions  were  made  by  one  or  two  witnesses,  but 
when  the  matter  came  to  be  looked  into,  it  became  clear  that 
there  was  no  receivable  testimony  to  any  such  effect.  It  is 
153]  *very  remarkable,  if  there  had  been  such  a  restriction 
of  the  right  of  turning  out,  that  there  is  no  such  evidence 
and  I  am  satisfied  that  there  was  no  such  restriction.* 

If  this  is  so,  and  if  they  proved  that  all  the  people  in  all 
the  parishes  did  turn  out  their  beasts  in  that  way  under  the 
claims  of  levancy  and  couchancy,  there  must  be  some  quan- 
tity of  proof  sufficient,  and  when  thev  called  above  eighty 
witnesses,  I  think  there  was  proof  sumcient  to  establish  the 
right  of  common. 

There  are,  then,  various  defences  which  I  will  take 
seriatim.  I  will,  first  of  all,  take  the  defences  in  the  an- 
swers ;  and  the  best  answer  to  take  is  the  answer  of  Glasse 
and  CoUyer-Bristow,  which  shows  what  the  defence  really 
is.  [His  honor  then  read  portions  of  the  answer  before 
set  forth :] 

Thev  say  that  the  right  they  claim  to  be  entitled  to,  jeither 
with  the  consent  of  the  homage  or  under  the  provisions  of 
the  Statute  of  Merton,  is  ''to  inclose  such  part  of  the  waste 
lands  of  the  said  forest  as  are  within  the  several  manors  of 
which  we  are  lords  as  aforesaid,  and  by  virtue  of  the  custom 
oi  the  manors  of  which  we  are  lords,  to  dig  up  and  destroy 
the  pasture,  turf,  and  other  herbage  growing  thereon,  and 
we  make  out  our  claim  as  lords  of  the  said  manors,  and  in 
the  manner  in  this  our  answer  appearing."  Without  read- 
ing more,  the  substance  of  the  two  defences  so  set  up  is 
this :  They  say  that  the  common  belonging  to  the  plaintiffs' 
is  what  I  may  call  manorial ;  that  is,  that  the  beasts  were 
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marked  within  the  precincts  of  each  manor,  that  the  turning 
out  was  always  within  the  manor,  and  that  the  rights  there- 
fore were  limited  to  each  particular  manor,  and  of  course  as 
to  other  wastes  beyond  could  not  be  substantiated  as 
common  appurtenant.  The  second  right  claimed,  as  I 
understand  it,  is,  that  in  spite  of  the  right  of  the  plaintiffs, 
even  if  otherwise  establisned,  the  defendants  as  lords  of 
the  manor  would  have  a  right  to  inclose  their  lands  within 
their  own  manors,  that  is,  the  land  of  which  they  were 
lords,  by  virtue  of  some  custom  of  the  manor  with  the  con- 
sent of  the  homage. 

Now,  the  singular  part  of  the  case  is  this,  that  the  defen- 
dants find  a  great  number  of  persons — some  of  them 
occupying  respectable  positions  in  society — ^to  swear  affida- 
vits, going  the  whole  length  of  the  defences,  as  to  the  rights 
being  manorial,  stating  that  *the  beasts  were  marked  [154: 
always  within  the  manor  and  were  turned  out  within  the 
manor.*  There  was  a  very  ready  test  of  it,  because  in  some 
of  the  parishes  there  was  more  than  one  manor.  Therefore, 
the  point  could  be  very  easily  tried  as  a  matter  of  fact.  But 
the  remarkable  part  of  the  case  is  that  people  should  be 
found  to  swear  to  that  which  is  certainly  untrue,  and  which 
when  the  witnesses  came  to  be  cross-examined  was  made 
manifestly  untrue,  because  many  of  them  departed  from 
what  they  said  and  admitted  that  the  turning  out  was  not 
confined  to  the  qianor,  and  that  it  at  least  extended  to  the 
parish.  To  use  a  familiar  phrase,  the  whole  of  this  part  of 
the  case  broke  down ;  and  so  utterly  and  thoroughly  did  it 
break  down,  that  the  counsel  for  the  defendants,  whose  lot 
it  was  to  comment  upon  the  evidence,  said  that  he  aban- 
doned that  contention. 

The  second  case  made  was,  that  they  had  a  right  to  in- 
close, independently  of  the  plaintiffs'  right.  They  produced 
manor  rolls,  which  show  that  for  a  very  long  period  of  time 
these  lords  had  granted  small  bits  of  waste  to  be  held  as 
copyhold,  that  is,  by  copy  of  court  roll  at  the  will  of  the 
lord,  and  as  a  general  rule,  that  had  been  done  with  the 
license  of  the  Forest  Court.  But,  beyond  that,  they  show 
nothing  except  as  regards  recent  inclosures.  When  it  came 
to  the  argument,  the  leading  counsel  for  the  defendants  said 
at  once  tnat  they  did  not  contend  for  anything  of  that  sort. 
They  abandoned  that  also.  They  could  not  allege  that  if 
the  right  of  the  plaintiffs  were  made  out,  any  such  manorial 
custom  (which  at  the  utmost  amounts  to  this,  that  the  grant 
Of  waste  could  be  made  either  under  the  Statute  of  Merton, 
or  the  common  law,  or  custom,  in  some  shape  or  other,  not 
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interfering  with  the  right  of  common)  woi>ld  entitle  them  to 
inclose  the  whole  of  the  common,  or  the  greater  part  of  the 
common,  so  as  to  abridge  the  rights  of  the  commoners,  pro- 
vided the  commoners  established  their  general  right.  There- 
fore, the  two  defences  taken  by  the  answer  were  abandoned 
by  the  counsel  when  they  came  to  argue  the  case.  I  do  not 
remember  at  the  present  moment  a  case  where  the  defence 
in  carefully  prepared  answers  was  abandoned,  and  a  new 
line  of  argument  was  taken  up,  in  which  that  line  of  argu- 
ment succeeded,  and  certainly  this  case  will  not  be  a  prece- 
dent for  any  such  proceeding. 

155]  *Passing  from  the  defences  in  the  answer,  which  I 
might  say  also  traverses  the  title  of  the  plaintiflfs,  I  will  now 
go  to  the  defences  in  argument  which  were  put  forward  by 
the  counsel  for  the  defendants. 

The  first  defence  was  this :  It  was  said — ^assuming  you  are 
satisfied  from  the  parol  evidence,  strengthened  and.cprrobo- 
rated  to  a  certain  extent  by  the  documentary  evidence  on 
which  the  plaintiflfs  rely,  that  this  right  of  common  is  estab- 
lished, stil^  being  a. right  claimed  by  prescription,  it  can  be 
defeated  by  showing  the  origin  of  the  right,  and  that  it  is 
not  in  accordance  with  the  right  claimed.  That,  no  doubt, 
is  perfectly  sound  law ;  tha^  put  in  ^  other  words,  if  you 
show  user  for  a  certain  period  of  time — sixty  years  and  up- 
wards, which  proves  immemorial  user — ^the  law  presumes  a 
grant  in  accordance  with  that  user,  but  .the  person  over 
whose  soil  the  user  is  proved  to  have  been  exercis^  can 
say,  I  can  show  by  documentary  evidence  what  the  origin 
of  this  user  was,  and  that  it  is  not  in  accordance  with  the 
right  claimed. 

It  was  said  that  that  could  be  shown  from  documents  in 
evidence.  The  first  defence  taken  in  argument  by  Mr. 
Southgate  was  this :  he  said  that  when  you  come  to  look  at 
the  documents  you  will  see  that  the  only  right  granted  was 
not  a  right  over  this  waste  of  the  forest,  but  a  right  over 
that  portion  of  the  waste  of  the  forest  which  belonged  to  the 
King ;  that  it  was,  in  fact,  simply  a  grant  by  the  (>own  of  a 
right  of  common  over  its  own  waste.  I  must  saj  that  hav- 
ing looked  at  every  document  to  which  I  was  referred — and 
when  I  say  I  have  looked  at  them,  I  mean  having  read  them 
three  or  four  times  over — I  cannot  find  a  single  document  to 
which  that  observation  can  be  fairlv  applied.  Every  one  of 
the  documents  either  speaks  of  "the  wastes  of  the  forest," 
or  "  the  wastes  and  commonable  places  of  the  f-orest,"  speci- 
fying in  some  cases  that  the  right  is  as  well  in  the  King's 
soil  as  in  the  soil  of  other  lords ;  but  those  words  are  not 
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necessary.  Other  documents  speak  of  ''all  the  wastes  of 
the  forest."  But  it  appears  to  me  that  I  am  bound  to  con- 
strue these  documents — which  consist  of  ancient  claims  be- 
ginning at  a  very  early  date,  the  first  of  them  being  early  in 
the  fifteenth  century,  and  the  bulk  of  them  in  1630  and 
1670 — in  their  literal  sense,,  and  T  have  not  a  shadow  of  a 
doubt  that  '*all  the  wastes  of  the  forest"  and  ''  the  wastes 
of  the  forest"  and  '*the  *  wastes  and  commonable  [156 
places  of  the  forest,"  mean  exactly  what  the  words  import, 
that  is,  the  entire  waste  of  the  forest 

I  may  mention  that  these  documents  to  a  great  extent  are 
iclaims  of  the  lords  of  the  manors,  the  former  owners  of  the 
very  manors  of  which  the  present  defendants  are  lords ;  and, 
singularly  enough,  in  1630,  with  the  exception  of  Loughton, 
every  lord  of  a  manor  in  Epping  claims  fcr  himself  and  his 
tenants  this  very  right  of  common  for  commonable  cattle, 
levant  and  couchant  upon  their  lands  over  the  wastes  of  the 
forest ;  so  that  the  lord  of  the  very  same  manor  claims  it 
who  now  disputes  the  rights  of  the  plaintiflEs.  That  disposes 
of  the  first  defence. 

The  second  defence  which  Mr.  Southgate  brought  forward 
is  this :  He  said.  If  you  have  a  grant — that  is,  a  presumed 
grant  (for  I  do  not  suppose  that  anybody  ima^nes  that  the 
parchment  actually  existed),  such  a  presumption  being  one 
of  the  many  fictions  of  the  law  to  enaole  courts  of  justice  to. 
give  effect  to  long  user,  which  has  now  been  given  effect  to 
in  many  instances  by  act  of  Parliament — there  is  this  second 
ground  of  defence,  that  the  extent  of  the  forest  has  varied 
from  time  to  time,  sometimes  it  has  been  larger  and  some- 
times it  has  been  smaller,  and  you  cannot  have  a  grant  over 
the  varying  wastes  of  a  varying  forest. 

Now,  that  is  a  question  of  fact  Did  it  vary!  I  have 
come  to  the  conclusion  that  it  did  not ;  that  from  the  time 
of  legal  memory  to  the  present  time  it  has  not  varied  at  all. 
In  order  to  prove  that  it  varied,  certain  ancient  records  were 
tendered  in  evidence.  Many  of  them  were  very  old.  The 
first,  I  think,  is  a  charter  of  King  John.  The  charter  itself 
is  not  in  evidence,  but  an  inspeximus  charter  of  Queen 
Elizabeth  is  in  evidence,  and  it  recites  that  King  John  had 
disafforested  certain  portions  of  the  forest,  which  are  no 
longer  parcel  of  the  forest,  and  I  was  told  to  infer  from  that, 
that  because  King  John  had  disafforested,  or  said  that  he 
had  disafforested  tnem,  therefore  they  were  once  part  of  the 
forest.  Of  course,  that  was  not  suflBicient  to  prove  that  they 
were  part  of  the  forest,  for  they  may  have  been  illegally 
added  to  the  forest ;  and  then  the  King  would  not  admit  that 
11  Eng.  Rep.  95 
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he  had  illegally  added  and  then  released  them  from  the 
forest,  and  the  way  he  would  put  it  would  be  that  he  had 
disafforested  them. 

The  next  thing  was  the  perambulation  of  Henrv  III.,  which 
157]  *certainly,  if  correct,  showed  that  the  forest  was  a 
very  great  deal  larger  than  it  is  now.  It  included  a  vast 
tract  of  land  in  the  forest,  indeed  almost  the  entirety  of  the 
county  of  Essex. 

The  next  thing  which  I  think  was  put  in  evidence,  was  the 
perambulation  of  Edward  I.,  in  which  it  appeared,  if  that 

{)erambulation  were  correct,  that  the  forest  was  very  much 
arger,  and  that  it  included  the  large  tract  of  land  running 
down  to  the  Thames — the  towns  or  townships  of  Havering, 
Barking,  Dagenham,  and  a  very  large  quantity  of  land  in 
the  neighborhood  of  the  Thames. 

Then  there  was  a  grant  by  Edward  II.  to  his  Consort  of 
the  Forest  of  Havering,  which  is  recited  in  the  nomination 
of  justices  to  hold  courts  for  that  forest. 

Then  there  was,  in  addition  to  that,  a  disafforesting  in  1327 
of  the  Hundred  of  Tendring,  which  appears  from  that  dis- 
afforestation  to  have  been  part  of  the  forest. 

If  there  were  nothing  else,  all  that  evidence  would  cer- 
tainly go  some  length  to  show  that  the  forest,  although  it 
never  was  smaller,  was  at  one  time  very  much  larger,  but  in 
.the  reign  of  King  James  I.  attempts  were  made  to  enlarge 
not  only  this  forest,  but  pretty  well  all  the  royal  forests, 
'and  those  attempts  were  supported  by  the  production  of 
some  of  the  documents  which  have  been  brougnt  forward  on 
the  present  occasion.  The  result  was,  that  in  the  very  first 
session  of  the  Long  Parliament  an  act  was  passed  regarding 
these  very  forests,  and  fixing  their  boundaries,  but  doing  it 
in  a  very  peculiar  way,  because  the  act  of  Parliament  did 
not  merely  say  their  boundaries  for  the  future  shall  be 
so-and-so,  but  it  said  their  boundaries  from  all  time  shall 
have  been  so-and-so ;  and  it  expressly  made  void  all  peram- 
bulations and  documents  which  either  showed  or  tended  to 
show  that  the  boundaries  of  the  forest  ever  had  been  other 
than  they  were  in  the  twentieth  year  of  King  James  I. ;  so 
that,  even  supposing  these  documents  would  otherwise  have 
been  receivable  in  evidence,  the  effect  of  the  act  of  Parlia- 
ment is  simply  to  make  them  void.  The  act  of  Parliament 
further  provided  that  a  commission  should  be  issued  to  as- 
certain what  the  boundaries  were  in  the  twentieth  year  of 
King  James  I.,  and  that  those  should  be  deemed  to  be  and 
to  have  been  from  that  time  the  boundaries  of  the  forest. 
That  commission  was  issued  and  the  return  made ;  and  it  ia 
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not  disputed  that  *tliose  boundaries  are  the  bounda-  [158 
lies  at  the  present  day,  that  is,  of  course,  adding  to  the 
present  Forest  of  Epping  the  Forest  of  Hainault,  which  has 
recently  been  disanorested.  So  that,  looking  to  the  terms 
of  the  act  of  Parliament,  particularly  of  the  4th  section,  I 
am  bound  to  hold,  and  I  do  hold,  that  the  boundaries  of  the 
forest  have  never  varied. 

That  disposes  of  the  second  argument  which  was  urged 
upon  me. 

The  third  defence  which  was  suggested  was,  that  the 
rights  of  the  commoners  were  limited  to  the  user  whilst  the 
forest  laws  were  in  force,  and  ceased  when  the  lands  were 
disafforested. 

It  seems  that  a  portion  of  the  land  in  the  Forest  of  Epping 
has  been  disafforested,  that  is,  the  Crown  has  sold  its  forestal 
rights  under  the  terms  of  the  act  of  Parliament,  the  result 
of  which  appears  to  me  to  be  that  the  purchaser  of  the  lor- 
estal  rights  Deing  the  owner  of  the  lands  over  which  such 
rights  extended  did  not  become  the  owner  of  the  forest  in' 
any  sense,  but  was  simply  entitled  to  say  that  so  far  as  his 
land  was  concerned  the  forestal  rights  of  the  Crown  were  ex- 
tinct. There  are  no  words  in  the  act  of  Parliament  to  affect . 
the  rights  of  the  commoners,  if  such  rights  existed.  There- 
fore 1  cannot  conceive  how  the  selling  of  those  rights 
and  the  extinguishing  of  them  destroyed  the  commoner's 
rights,  unless  indeed  it  is  suggested,  that,  inasmuch  as  it  is 
alleged  in  the  bill — in  a  quottition  from  Manwood,  that  the 
original  reason  for  granting  these  extensive  rights  of  com- 
mon was  to  commute  the  burthens  of  the  forest  laws — that  if 
the  burthens  were  released  the  grant  was  destroyed  at  the 
same  time. 

Of  course  that  is  utterly  inadmissible.  If  a  man  grants  an 
acre  of  land  in  consideration  of  the  grantee  covenanting  to 
perform  certain  services,  and  if  some  years  afterwards  the 
gmntor  chooses  to  release  the  services,  that  does  not  enable 
him  to  take  back  the  land  from  the  grantee.  Nor  would  it 
enable  him  to  take  back  a  right  of  common.  I  cannot  im- 
agine any  way  in  which  this  right  of  common,  once  ac- 
quired, as  the  law  presumes  it  to  have  been,  can  be  affected 
by  the  fact  of  the  Crown  releasing,  not  to  the  commoner, 
but  to  somebodv  else,  the  forestal  rights  over  a  portion  of 
the  waste.  I  think,  therefore,  that  third  defence  is  inad- 
missible. 

*Now,  the  next  defence  was  one  which  took  a  very  [159 
long  time  in  discussion,  and  to  which  a  great  de^.1  of  the 
evidence  was  addressed.     It  was  said  that  the  common  right 
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established  must  be  presumed  from  the  user  (for,  after  all, 
the  grant  is  presumed  from  the  user)  to  be,  not  an  ordinary 
common  appurtenant,  but  a  common  appurtenant,  so  far  as 
regarded*  the  parish  (the  manorial  theory  was  given  up), 
with  a  common  of  vicinage  over  the  rest  of  the  wastes  of  tlie 
forest ;  and  a  claim  by  the  lord  of  the  manor  of  Loughton, 
and  claims  by  some  tenants  in  the  Forest  of  Epping,  and 
certain  claims  in  the  Forest  of  Hainault  in  1630  and  1670, 
were  referred  to,  to  show  that  the  right  was  claimed  in  a 
similar  way,  which  it  certainly  was  in  the  document  so  re- 
ferred to. 

iThe  diflSculties  in  the  way  of  that  defence  are  manifold, 
and  in  my  opinion  utterly  insuperable.  In  order  to  have 
common  of  vicinage  you  must  have  two  vills  or  lordships,  or 
manors  with  separate  commons  adjoining.  In  the  present 
ca^e  I  cannot  find  that  there  was  any  parish  common.  The 
first  thing  to  be  established  is  that  tnere  are  separate  com- 
mons. Tnere  was  a  part  of  the  waste  in  various  parishes ; 
but,  as  there  is  no  common  belonging  to  a  parish,  there  are 
no  two  separate  commons  at  all.  The  very  nrst  beginning  of 
common  of  vicinage 'fails  you.  When  you  have  two  manors 
with  commons,  that  is  intelligible  enough.  If  the  manorial 
theory  could  have  been  maintained  by  the  evidence,  a  great 
deal  perhai)s  might  have  been  made  of  it.  But,  actually, 
the  foundation  of  the  theory  does  not  exist. 

Next  it  is  said  :  There  are  about  twenty  parishes,  and  it 
is  said  that  you  can  have  comifton  of  vicinage  between  those 
twenty  parishes  and  twenty  separate  commons,  if  they  ad- 
join eacn  other.  I  heard  a  very  elaborate  argument  from 
Mr.  Matthews  to  show  how  they  could  adjoin  each  other. 
The  answer  is :  Look  at  the  map,  and  you  will  see  that  each 
parish  as  a  rule  has  its  common  on  one  side  of  it,  and  does 
not  adjoin  more  than  one  or  two,  at  the  outside,  of  the  other 
commons.  There  is  a  parish  or  vill  with  waste,  and  then 
there  is  a  parish  on  one  side  and  another  parish  on  the  other. 
Occasionally  there  is  a  parish  below,  but  the  end  parish,  of 
course,  only  adjoins  one  another.  It  was  said  that  that  was 
possibly  a  case  of  common  of  vicinage.  I  do  not  think  it  is. 
In  the  first  place,  I  understand  common  of  vicinage  to  be 
160]  ^confined  to  two.  I  read  upon  that  subject  a  passage 
from  a  well-known  work,  BldcJcstone' s  Commentaries,  which 
defines  common,  and,  it  seems  to  me,  as  far  as  I  understand, 
rightly  defines  common.  He  says(*)  ^'Govaxxioxi  pur*cause 
de  vicinage  is  where  the  inhabitants  of  two  townships  which 
lie  contiguous  to  each  other  have  usually  intercommoned 

(')  Page  33. 
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with  one  one  another.  The  beasts  of  the  one  stray  mutuallv 
into  the  other's  fields  without  any  molestation  from  either/' 
That  accords  with  Coke's  statement  of  the  doctrine,  and,  so 
far  as  I  know,  with  every  authority  on  the  subject 

I  was  pressed  very  much  with  a  judgment,  which  I  con- 
peive  is  not  very  well  reported,  of  Iiord  Chief  Justice  Holt, 
in  the  case  of  Bromfeitd  v.  Kirber  (*),  which  has  been  so 
often  cited  during  the  argument.  As  I  understand  it,  the 
Lord  Chief  Justice  there  means  to  affirm  the  doctrine  that 
you  cannot  go  into  a  third  common.  At  all  events,  I  hold 
that  to  be  the  law,  and  it  is  so  stated,  as  far  as  I  am  aware,  in 
every  book  on  the  subject,. although  there  is  a  mistake-  in 
Corny 71^8  Digest  ('),  who  puts  in  the  words  ''or  more,"  which 
seem  to  be  copied  into  some  of  the  text-books.  It  appears 
to  me  that  that  is  the  'true  state  of  the  law.  There  was  great 
inconvenience  about  this  common  of  vicinage,  and  I  conceive 
that  there  is  no  reason  whatever  for  extending  it. 

Then,  again,  there  is  another  doctrine  of  commoh  of  vicin- 
age. No  doubt  it  sprang  from  a  very  old  case  in  Dyer  ("), 
upon  which  one  judge  said  one  thing  and  another  judge  said 
another ;  but  still  the  dictum  of  the  one  judge  was  adopted, 
and  the  dictum  of  the  other  judge  was  repudiated  by  the 
great  text  writers  since :  that  is,  that  if  you  nave  three  vills, 
each  of  which  has  a  common  A,  B,  and  C,  and  vill  B  lies  be- 
tween A  and  C,  vill  B  may  intercommon  either  with  A  or  C, 
but  that  A  cannot  intercommon  with  C.  If  tliat  is  the  law, 
as  I  apprehend  it  is,  it  is  quite  clear  that  the  end  parish  in 
this  case  could  by  no  means  intercommon  with  the  parish  at 
the  other  end.  That,  again,  is  a  fatal  objection  to  its  being 
a  common  pur  cav^e  de  vicinage. 

But  that  is  not  all.  In  common  pur  catbse  de  vicinage 
you  can  only  turn  out  on  your  own  common,  and  stray  on 
to  the  adjoining  *common.  That  was  the  reason  why  [l61 
there  was  such  a  contest  about  the  turning  out  outside  the 
parish,  because  when  the  defendants  failed  as  re^rds  the 
manor,  they  set  up,  contrary  to  their  answer,  that  it  was  an 
intercomraoning  by  parishes,  and  when  they  came  to  it  of 
course  they  were  anxious  to  show  that  there  was  no  turning 
out  outside  the  parish.  I  have  already  said  that  I  think 
there  was,  and  that  would  be  a  fatal  objection  also  to  com- 
mon of  vicinage. 

There  is  another.  In  common  of  vicinage  there  is  a  lim- 
itation of  the  right  of  this  sort.  Neither  party  can  put  on 
the  commons  more  beasts  than  his  own  common  will  main- 
tain, so  that  if  there  were  a  vill  with  a  large  common,  and  a 

0  11  Mod.,  72.  O  Tit.  "Cymmon"  E.  (')  47,  b. 
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vill  with  a  small  common,  the  owner  of  land  in  the  vill  with, 
a  small  common  could  not  put  on  the  entire  common  more 
beasts  than  the  small  common  could  maintain. 

In  the  present  case  there  is  not  a  trace  of  any  such  limita- 
tion. Some  of  the  parishes  had  very  large  commons,  other 
parishes  had  very  small  commons,  according  to  the  theory 
of  the  defendants ;  but  there  is  not  a  trace  or  a  suggestion 
of  any  such  limitation.  On 'the  contrary,  in  the  course  of 
the  last  century,  the  Forest  Courts  attempted  to  regulate  the 
number  of  beasts  to  be  put  on  the  common,  and  it  appeared 
at  that  time  that  the  common  was  surcharged ;  that  is,  that 
there  were  people  who  had  the  right  of  common,  and  who 
were  exercising  the  right  by  putting  on  more  beasts  than  the 
common  could  maintain.  The  Forest  Courts — ^and  I  use  this 
only  for  the  purpose  of  showing  that  such  an  idea  as  regu- 
lating the  common  in  the  way  that  common  of  vicinage  re- 
quired, did  not  enter  into  anybody's  head — the  Forest  Courts 
first  of  all  gave  to  pbor  people  their  full  rights,  and  said 
that  no  one  else  should  put  on  more  than  one  horse  or  two 
cows  for  every  £4  rental.  The  object  of  it  was  simply  to 
regulate  the  right  of  common,  and  it  was  regulated  equally 
all  round,  without  the  slightest  regard  to  the  size  of  the  sup- 
posed parish  commons. 

I  thmk  when  you  look  into  all  these  circumstances  to- 
gether, notwithstanding  that  some  of  those  documents  say 
that  it  was  common  of  vicinage,  it  is  a  case  id  which  there 
can  be  no  common  of  vicinage.  If  common  there  be,  it  must 
be  the  ordinary  common  appurtenant,  and  nothing  else.  As 
162]  I  said  before,  that  is  the  point  *upon  which  the  greatest 
amount  of  time  and  argument  was  expended,  but  it  is  a  mere 
attempt  to  set  up  an  entirely  new  case,  contrary  to  the  an- 
swers and  to  the  evidence  as  far  as  the  defendants  are  con- 
cerned— that  it  was  manorial  common — in  order  to  make  out 
a  new  kind  of  common  of  vicinage. 

Then  I  come  to  another  point  of  very  great  importance. 
It  is  said  not  only  was  the  turning  out  limited,  but  the  lords 
inclosed  against  the  commoners,  and,  although  it  was  not 
pretended  that  the  right  of  inclosure  was  a  paramount  right, 
It  was  said  very  fairly,  that  it  afforded  evidence  of  the  non- 
existence of  this  right  of  common: 

Now  there  certainly  was  some  evidence  that  the  rights  had 
been  forgotten  or  not  known,  for  when  Hainan! t  was  in- 
closed although  a  very  singular  Hght  of  common  was  claimed, 
there  was  no  claim  to  a  right  extending  over  the  whole  waste 
of  Hainault.  As  regards,  however,  the  actual  inclosures, 
th(?y  are  very  carefully  summarized  in  the  tables  which  I 
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have  had  furnished  to  me,  from  which  it  appears  that  the 
number  of  inclosures  before  the  year  1800  was  great  in  the 
whole,  but  that  the  quantity  of  land  inclosed  on  each  inclo- 
sure  was  exceedingly  small. 

All  the  ancient  inclosures,  I  think,  without  exception, 
were  of  very  small  extent ;  the  total  acreage  in  each  century 
was  very  small.  They  were  almost  always  grants  by  copy 
of  court  roll,  and  generally,  although  not  quite  in  every  in- 
stance, with  the  license  of  the  Forest  Court.  They  appear 
to  have  been  small  roadside  encroachments,  or  little  bits  of 
waste,  taken  by  a  cottager,  who  built  a  cottage  and  then 
asked  for  a  grant ;  just  the  sort  of  thing  which  nobody  would 
care  to  interfere  with,  and  exactly  the  sort  of  thing  which 
would  probably  be  authorized  by  the  Statute  of  Merton  or 
the  common  law.  That  is  an  encroachment  which  would 
not  interfere  with  the  right  of  common  exercised  by  the  re- 
mainder of  the  commoners ;  in  fact,  the  extent  is  so  small 
that  one  can  hardly  imagine  these  things  being  quarrelled 
with.  They  do  not  appear  to  me  to  afford  any  evidence 
whatever  against  the  right  now  claimed  when  you  consider 
their  nature,  their  extent,  and  the  circumstances  under  which 
they  were  made.  It  is  not  pretended  that  any  such  evidence 
can  be  obtained  from  the  inclosures  within  twenty  or  thirty 

J  ears.  One  cannot  help  seeing  that  *these  inclosures  [163 
egan  after  the  decision  of  the  case,  which  has  been  so  often 
*  referred  to,  of  Boulcoit  v.  Winmill  (*),  tinder  the  notion  that 
if  you  brought  up  the  rights  of  the  Crown  in  the  land  so 
disafforested,  there  was  an  end  to  whatever  right  of  common 
there  had  previously  existed,  and  conseciuently,  the  lord,  in 
right  of  his  soil,  with  the  consent  of  his  copyholders,  who 
had  other  rights  of  common  besides  their  right  of  pasturage, 
might  inclose  at  his  will  and  pleasure ;  and  that,  I  think, 
has  been  the  origin  of  the  inclosures  which  have  given  rise 
to  this  suit. 

I  believe  I  have  now  noticed  every  material  defence.  It 
remains  only  to  consider  the  very  important  question  of 
costs. 

Now,  the  rule  which  I  have  always  followed — and  which  I 
consider  the.  right  rule  in  cases  of  adverse  litigation — is,  that 
the  cost  of  the  litigation  should  be  borne  by  the  unsuccess- 
ful part^.  I  have  always  been  of  opinion  that  that  is  the 
rule  which  sound  justice  requires,  and  that  in  order  to  ex- 
empt any  person  from  the  payment  of  costs,  being  an  un- 
successful party  in  a  litigation,  a  special  case  must  oe  made 
for  such  exemption.     In  the  present  case,  so  far  from  find- 

(»)  2  Camp.,  261. 
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ing  any  such  special  ground,  I  must  say  that  I  find  addi- 
tional grqunds  for  making  the  defendants  pay  the  costs. 

Ther^  are,  first  of  all,  those  defendants  who  have  actually 
made  large  inclosures.  If  I  am  right  in  tlie  view  I  have 
taken  of  the  law,  they  have  taken  other  persons'  property 
without  their  consent,  and  have  appropriated  it  to  tiieir  own 
use.  They  will  retain,  under  the  exceptions  proposed  in  the 
decree,  of  land  covered  with  buildings,  and  of  land  inclosed 
more  than  twenty  years  ago,  considerable  portions  of  that 
property  which  they  have  illegs^Ily  acquired.  It  does  not 
appear  to  me  that  litigants  in  that  position  are  entitled  to 
any  special  consideration  as  to  costs. 

feut  I  go  further.  As  regards  the  bulk  of  the  defendants, 
they  have  been  parties  to  a  litigation  in  which  they  have 
endeavored  to  support  their  title  by  a  vast  bulk  of  false  evi- 
dence. Of  course,  if  they  had  succeeded,  I  should  not  have 
allowed  them  the  costs  of  that  evidence.  9ut,  considering 
that  that  evidence  must,  I  think,  be  wholly  discredited,  and 
that  it  was  put  in  after  they  had  seen  the  plaintiffs'  evidence, 
which  ought  to  have  made  them  exercise  great  care  and  cau- 
164]  tion,  I  cannot  make  them  otherwise  *than  responsible 
for  the  acts  of  their  agents,  who  got  up  that  evidence  with- 
out suflBlcient  care,  and  who,  I  tliink,  could  have  avoided 
raising  the  issue  on  which  they  fail,  if  they  had  exercised 
more  diligence  and  more  discrimination.  That  is  an  addi-. 
tional  reason  for  making  all  the  parties  who  used  that  evi- 
dence pay  the  costs. 

Then,  as  regards  some  of  the  others  who  really  did  neither 
the  one  nor  the  other,  there  are  one  or  two  who  have  not  in- 
closed, and  there  are  one  or  two  who  were  not  parties  to  this 
evidence.  I  am  still  unable  to  say  that  persons  who  claim 
adversely  rights  of  this  kind  in  a  court  of  justice,  and  fail 
in  their  contention,  should  not  indemnify  their  antagonists 
against  the  costs  of  that  contention.  Though  the  same  cir- 
cumstances of  aggravation  may  not  exist  in  their  case,  I  can- 
not find  any  ground  for  exempting  them  from  the  usual 
penalty  that  attends  unsuccessiul  litigants,  and  although  I 
made  a  suggestion,  that  considering  the  great  wealth  and 
position  of  the  actual  plaintiffs — that  is  the  Corporation  of 
London,  although  they  sue  as  Commissioners  of  Sewers — 
that  they  might,  if  they  thought  fit,  waive  those  costs  as 
against  these  defendants,  yet  the  Corporation  of  London 
having  considered  that  suggestion,  and  not  choosing  to  waive 
them,  I  am  bound  to  give  them  what  I  consider  their  strict 
rights;  that  is,  the  costs  of  the  suit  against  all  the  defen- 
dants, except  of  course  the  Attorney-General  and  the  defen- 
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dant  Humphreys,  who,  as  I  have  already  intimated,  will  not 
pay  costs. 

Nov.  24.  The  case  was  again  spoken  to,  and  the  form  of 
decree  settled. 

MiNXTTES  OF  Dbcrbb  :  Defendant  Thomas  Hjimphrejs  haying  disclaimed  at 
the  bar,  dismiss  bill  against  defendant  Thomas  Humphreys  with  costs  to  be  paid 
bj  plaintifEs. 

Declare  that  the  plaintiffs  and  the  other  owners  and  occnpiers  of  lands  and 
tenements  lying  within  that  part  of  the  Forest  of  Essex,  in  the  county  of 
Essex,  now  known  by  the  name  of  Epping  Forest,  other  than  the  waste  lands 
of  the  said  Epping  Forest,  are  entitled  in  right  of  and  as  appurtenant  to  their  sev- 
eral lands  and  tenements  within  the  said  Epping  Forest  to  a  right  of  pommon  of 
pasture  upon  all  the  waste  lands  of  the  said  Epping  Forest  for  all  manner  of 
cattle,  that  is  to  *say,  neat  beasts  and  horses,  commonable  within  the  for-  [105 
est,  leyant  and  conchant  upon  their  respective  lands  within  the  said  Epping  Forest, 
according  to  the  assize  and  customs  of  the  said  Epping  Forest ;  and  let  the 
plaintiffs  be  quieted  in  the  possession  aiid  enjoyment  of  their  said  rights. 

And  the  plaintiffs  (having  regard  to  the  provisions  of  the  Epping  Forest  Act, 
1871,  the  Epping  Forest  .Amendment  Act,  1872,  and  the  Epping  Forest  Act, 
1873),  by  their  couxisel  not  asking  for  any  injunction  as  regards  lands  which  on 
the  14th  of  August,  1871,  were  actually  covered  with  buildings,  or  actually  in- 
closed and  used  as  the  gardens  belonging  to  or  curtilages  of  baildings,  or  as  re- 
gards lands  which  were  actually  inclosed  on  or  before  14th  August,  1851 — 
Declare  that  the  plaintiffs  are  entitled  to  an  injunction  to  restrain  the  defendants 
respectively,  other  than  the  Attorney-General  and  the  defendant  Thomas  Hum- 
phreys, and  their  respective  servants  and  agents,  from  permitting  or  suffering  to 
be  or  to  remain  inclosed  or  built  upon  any  of  the  waste  lands  of  the  said  Epping 
Forest  other  than  and  except  (a)  lands  which  on  the  14th  August,  1871,  were  ac- 
tually covered  with  buildines,  or  actually  inclosed  and  used  as  the  gardens  be- 
longing to  or  curtilages  of  buildings,  or  {b)  lands  actually  inclosed  on  or  before 
the  14th  of  August,  1851. 

Inquiry  what  waste '  lands  of  the  said  Epping  Forest  in  the  possession  of  or 
belonging  to  the  defendants  respectively,  other  than  the  Attorney-General  and 
the  defendant  T.  Humphreys,  for  any  and  what  estate  or  interest,  are  inclosed 
or  built  upon  other  than  and  except  as  aforesaid. 

Liberty  to  apply  for  an  injunction  or  injunctions  in  pursuance  of  the  declara* 
tion  of  right  hereinbefore  mentioned. 

Perpetual  injunction  to  restrain  the  defendants  respectively  (other  than  the 
Attorjjey-General  and  the  defendant  T.  Humphreys),  and  their  respective  ser- 
Tants,  agents  and  workmen  : 

1.  From  building  upon  any  part  of  the  waste  lands  of  the  said  Epping  Forest 
which  have  been  inclosed  since  the  14th  of  August,  1851,  except  such  parts 
thereof  as  were  on  the  14th  of  August,  1871,  actually  covered  with  buildings  or 
actually  inclosed  and  used  as  the  gardens  belonging  to  or  the  curtilages  of  build- 
ings, and  from  carrying  away  or  destroying  the  loam  or  soil  of  any  part  of  such 
waste  land  except  as  aforesaid,  and  from  destroying  or  injuring  the  pasture,  turf, 
or  herbage  being  or  growiiu^  thereon,  so  as  in  any  manner  to  prevent,  disturb, 
or  interfere  with  the  exercise  by  the  plaintiffs,  or  the  other  persons  entitled  as 
aforesaid,  or  any  X)f  them,  of  their  said  rights  hereinbefore  declared  over  the  said 
lands  when  the  same  shall  become  unindosed. 

2.  From  inclosing  or  building  upon  anv  part  of  the  waste  lands  of  the  said 
Epping  Forest  now  uninclosed,  or  which  shall  for  the  time  being  be  unindosed, 
and  from  carrying  away  or  otherwise  destroying  the  loam  or  soil  of  the  said 
waste  lands  now  uninclosed,  or  which  shall  for  tiie  time  being  be  uninclosed,  or 
the  pasture,  turf,  or  herbage  being  or  growing  thereon,  so  as  in  any  manner  to 
prevent,  disturb  or  interfere  with  the  exercise  bv  the  plaintiffs  or  the  other  per- 
sons entitled  as  aforesaid,  or  any  of  them,  of  their  said  right  hereinbefoie  de- 
ll Exo.  Rep.  96 
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dared  in  and  over  the  waste  lands  of  the  said  Epping  Forest  now  aninclosed,  or 
which  shall  for  the  time  being  be  uninclosed.  . 

8.  From  otherwise  preventing,  disturbing,  or  interfering  with  the  exerci^  hy 
the  plaintiffs  or  the  other  persons  entitled  as  aforesaid,  or  any  of  them,  of  their 
100]  *8aid  right  in  and  over  the  waste  lands  of  the  said  Epping  Forest  now 
uninclosed,  or  which  shall  for  the  time  being  be  anincloeed. 

Adjourn  further  consideration. 

Defendants,  except  the  Attorney-General  and  Thomas  Humphreys,  to  pay 
costs  of  suit. 

General  liberty  to  apply. 

Solicitors  for  the  plaintiffs :  Messrs.  Home  &  Hurder^ 
agents  for  the  city  solicitor. 

Solicitors  for  the  defendants :  Messrs.  CoUyer-Bristow^ 
Withers  &  Hussell;  Messrs.  Cullington  &  Slaughter ; 
Messrs.  Markby^  Wilde  &  Burr  a;  M!essrs.  Beacheroft  & 
Thompson;  Mr.  H,  IT.  Watford;  Messrs.  Budd  &  Sons; 
Messrs.  Sewell  <fe  Edwards ;  Messrs.  Druce^  Sons  &  Jack- 
son; Messrs.  Tamplin^  Tayler  &  Joseph^  agents  for  Mr.  W. 
C.  Metcalfe^  Epping ;  Messrs.  Bothamleys  &  Freeman; 
Messrs.  Lee^  Bolton  &  Lee  ;  Messrs.  Kingsford  &  Dorman ; 
Messrs.  Hollinqsworth.  Tverman  &  Son;  the  Solicitor  to 
the  Board  0/ Works. 


'  [Law  Reports,  19  Equity  Cases,  166.] 

M.R.,  Dec.- 19,  1874. 

LowTHER  V.  Bentinck. 

[1874    L.     176.] 

WfU — Comttrvdion — JSjusdem  Generic  Doctrine — AdvaneemetU  Clauw — Power  to  ttjaif^ 
Part  of  Fund  for  Preferment^  Advancement,  or  ot/tennsefor  t/ie  BeneJU  of  an  aduU 
— Payment  of  jOebts. 

A  testator  bequeathed  a  fund  upon  trust  for  L.  during  his  life,  and  after  his  de^ 
ceaae  for  his  children  as  he  should  by  will  appoint,  and  in  default  of  appointment 
for  his  children,  who  being  sons  should  attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry,  in  equal  shares.  The  testator  empowered  the  trus- 
tees, at  any  time  or  times  during  the  life  of  L.,  to  apply  any  part  of  the  fund  not  ex- 
ceeding one  moiety  in  or  towards  the  preferment  or  advancement  of  L.,  or  otherwise 
for  hi 8  benefit  as  the  trustees  should  in  their  discretion  think  fit.  Ai  the  date  of  the 
will  L.  was  thirty  years  of  age,  and  had  been  married  for  nearly  tliree  years : 

Neldf  that  the  trustees  might  apply  one  m6iety  of  tfie  trust  fund  in  payment  o( 
debts  incurred  by  L.,  the  interest  on  which  absorbed  nearly  the  whole  of  L.'s  in- 
come, and  the  principal  of  which  he  was  unable  to  pay  out  of  his  own  resources. 

Demurrer.  The  bill  contained  statements  to  the  follow- 
ing effect : 

The  Earl  of  Lansdale,  by  his  will,  dated  the  18th  of 
167]  ^February,  1871,  bequeathed  the  sum  of  £100,000  to 
trustees  upon  trust  to  invest  the  same  as  therein  mentioned, 
and  to  pay  the  income  of  such  investments  to  Francis  Wil- 
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liam  Lowther  during  his  life,  and  after  his  death  to  stand 
possessed  of  the  £l(W,000and  the  investments  thereof  upon 
such  trusts  as  Francis  William  Lowther  should  by  will  ap- 
point, and  in  default  of  such  appointment  for  the  children 
of  Francis  William  Lowther  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  that  age  or 
marry,  if  more  than  one  in  equal  shares  ;  and  if  no  child  of 
Francis  William  Lowther  should  attain  a  vested  interest, 
then  over.  And  the  testator  declared  that  it  should  be  law- 
ful for  the  trustees,  at  any  time  or  times  during  the  life  of 
Francis  William  Lowther,  to  levy  and  raise  any  part  of  the 
trust  moneys,  stocks,  funds  and  securities,  not  exceeding  in 
the  whole  one  moiety  thereof,  and  to  apply  the  same  in  or 
towards  the  preferment  or  advancement  of  Francis  William 
Lowther,  or  otherwise  for  his  benefit,  in  such  manner  as  the 
trustees  should  in  their  discretion  think  fit. 

By  a  codicil  the  testator  bequeathed  the  further  sum  of 
£26,000  upon  the  same  trusts. 

The  testator  died  on  the  7th  of  March,  1872. 

At  the  date  of  the  testator's  will  Francis  William  Lowther 
was  thirty  years  of  age ;  he  was  a  commander  in  the  Navy, 
and  had  been  married  nearly  three  years. 

Francis  William  Lowther  was  entitled  (in  addition  to  the 
income,  amounting  to  £6,423  6^.  2rf.,  arising  from  the  funds 
representing  the  legacies  of  £100,000  and  £25,000)  to  a  life 
interest  under  a  settlement  of  March,  1866,  of  the  annual 
value  of  £868  165. ,  and  to  a  life  interest  under  his  marriage 
settlement  of  the  annual  value  of  £646  8^.  3d.  He  had  bor- 
rowed sums  amounting  to  £66,500  on  the  security  of  his 
aforesaid  life  interests,  and  of  certain  policies  of  assurance 
on  his  own  life,  effected  partly  in  his  own  name  and  partly 
in  those  of  his  mortgagees.  The  income  arising  from  the 
trust  legacies  had  thus  become  subject  to  annual  charges 
amountmg  in  the  aggregate  to  £6,493  16^.  llrf.;  and  the  life 
interest  under  the  settlement  of  March,  1866,  with  annual 
charges  amounting  to  £578  5s. 

The  money  so  borrowed  had  been  applied  in  payment  of 
losses  ^incurred  by  Francis  William  Lowther  in  [168 
speculations  on  the  Stock  Exchange  and  in  connection  with 
the  shares  of  joint  stock  companies,  and  he  was  wholly  un- 
able to  repay  the  principal  sums,  or  any  of  them,  out  of  his 
own  resources. 

Under  these  circumstances  Francis  William'  Lowther  had 
applied  to  the  trustees  to  raise  one  moiety  of  the  trust  lejja- 
cies,  and  apply  the  same  towards  the  payment  of  the  prin- 
cipal sums  so  borrowed  ;  and  the  trustees,  being  advised 
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that  they  were  empowered  by  the  testator's  will  so  to  do,  in- 
tended to  comply  with  the  request. 

The  bill  was  filed  bv  the  infant  children  of  Francis  Wil- 
liam Lowther  against  him  and  the  trustees  under  the  Earl  of 
Lonsdale's  will,  and  prayed  for  a  declaration  that  the  ap- 
plication of  any  part  of  the  capital  of  the  trust  legacies  of 
£100,000  and  £26,000  in  payment  and  discharge  of  the  in- 
cumbrances created  by  Francis  William  Lowther  on  his  life 
interest  in  the  annual  income  of  the  trust  legacies,  was  un- 
authorized and  beyond  the  powers  of  the  trustees ;  and  for 
an  injunction. 

The  defendants  demurred. 

Mr.  CooJcson  for  the  demurrer  :  This  is  not  an  ordinary 
advancement  clause,  such  as  is  found  in  wills  or  settlements 
containing  provisions  for  the  benefit  of  infants.  At  the  date 
of  the  will  Mr,  Lowther  was  an  adult  and  was  married.  He 
had  no  intention  of  entering  into  business ;  and  the  words 
''  or  otherwise  for  his  benefit"  cannot  be  cut  down  to  mean 
simply  *' preferment  or  advancement."  Mr.  .Lowther' s  in- 
come has  been  reduced  to  under  £800,  and  upon  such  an 
income  he  cannot  bring  up  his  children  in  a  manner  corre- 
sponding to  their  social  position.  The  proposed  application 
of  the  lund  is  clearly  for  their  benefit.  The  courts  have 
given  a  wide  construction  to  similar  expressions  in  similar 
clauses :  In  re  KersJmw's  Trusts  (') ;  Talbot  v.  Marsfleld  ('). 
The  bill  does  not  raise  any  question  as  to  the  bona  fides  of 
the  trustees ;  and  under  these  circumstances  the  court  will 
not  interfere. 

Mr.  Da^ey^  for  the  bill. 

The  sole  question  intended  to  be  raised  is,  whether  the 
169]  proposed  ^application  of  the  funds  is  within  the  pow- 
ers of  the  trustees.  The  words  '*  or  otherwise  for  his  bene- 
fit" must  be  construed  as  meaning  something  eQUsdem, 
generis  with  preferment  and  advancement. 

[The  Master  of  the  Rolls  :  My  diJaSculty  is  to  see  what, 
upon  that  theory,  they  can  refer  to.] 

Conveyancers  sometimes  use  more  words  than  are  neces- 
sary. The  trustees  might  be  justified  under  the  power  in 
selling  out  the  funds,  and  applying  the  proceeds  in  assisting 
Mr.  Lowther  to  go  into  business  ;  but  they  could  not  be  jus- 
tified in  paying  the  proceeds  to  him  simpUciter.  If  the 
trustees  could  not  pay  the  fund  to  him  directly,  can  they  do 
so. in  another  form,  viz.,  by  his  incurring  debts,  and  the 
trustees  paying  them  ? 

(»)  Law  Rep ,  6  Eq.,  322.  (»)  Law  Rep.,  3  Ch.,  622. 
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Sib  G.  Jessel,  M.R.:  This  case  is  of  some  importance, 
as  it  really  asks  the  court  to  interpret  what  has  become  for 
some  years  past  a  common  form.  [His  honor  read  the 
clause.  ]  The  only  question  I  have  .to  decide  is,  whether  a 
payment  to  the  creditors  of  an  adult  who  is  unable  to  pay 
them  himself,  but  whose  life  estate  is  mortgaged  to  secure 
the  payment  of  those  debts,  is  a  payment  lor  his  benefit  ? 
Now  in  construing  instruments  I  nave  always  followed  the 
rule  laid  down  by  the  House  of  Lords  in  Orey  v.  Pearson  ('), 
which  is  to  construe  the  instrument  according  to  its  literal  im- 
port unless  there  is  something  in  the  subject  or  context  which 
shows  that  that  cannot  be  the  meaning  of  the  words.  Here 
I  find  nothing  in  the  subject  or  context  against  it.  The  words 
which  precede  those  which  I  have  to  construe  are  "prefer- 
ment or  advancement,"  both  large  words,  but  both  words 
having,  I  may  say,  a  well-known  legal  meaning.  They  are 
followed  by  the  words  "or  otherwise  for  his  benefit,"  which 
are  the  largest  terms  of  all.  The  suggestion  made  is,  that 
if  it  had  been  intended  not  to  restrict  the  words  to  some- 
thing ejusdem  generis^  why  put  in  preferment  or  advance- 
ment at  all  ?  That  is  a  question*  not  verv  diflScult  to  answer. 
It  is  suggested  by  the  counsel  for  the  plaintiff  that  the  con- 
veyancer sometimes  *uses  more  words  than  are  neces-  [170 
sary,  and  instead  of  "or  otherwise  for -his  benefit,"  "for 
his  benefit"  might  have  done.  That  may  be  so,  but  on  the 
other  hand  it  is  by  no  means  uncommon  (and  it  would  be  by 
no  means  improper  were  it  not  for  this  ejusdem  generis  doc- 
trine) to  indicate  the  primary  objects  desired  by  the  testa- 
tor, though  he  does  not  wish  to  restrict  the  j)Ower  to  those 
primary  objects.  The  gentleman  here  was  thirty  years  old 
at  the  time  ;  it  is  difficult  to  see  what  his  preferment  could 
be,  he  being  a  commander  in  the  Navy^  except  setting  him 
up  in  business.  It  seems  to  me  that  the  words  "  or  other- 
wise for  his  benefit"  are  evidently  put  in  for  the  purpose  of 
not  confining  the  trustees  to  preferment  or  advancement; 
and  therefore,  so  far  from  finding  any  context  which  re- 
stricts the  words,  I  think  the  context  shows  that  the  words 
could  not  mean  something  of  the  same  kind.  I  must  decide 
the  case  upon  the  words  as  they  stand  uncontrolled  by  any 
context.  I  do  not  think  anybody  can  doubt  that  paying 
this  money  to  the  creditors  of  this  gentleman  will  confer  a 
very  large  benefit  on  him ;  the  application  is  strictly  within 
the  terms  of  the  power  which  leaves  the  propriety  of  the 
exercise  of  it  to  the  discretion  of  the  trustees.  The  demurrer 
must  be  overruled,  and  the  order  may  be  prefaced  by  an  ex- 

0  6  H.  L.  C,  61. 
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pression  of  the  opinion  of  the  court  that  the  trustees  are  en- 
titled to  apply  any  part  not  exceeding  one  moiety  of  the 
trust  funds  as  they  exist  at  present  towards  the  discharge  of 
the  incumbrances. 

Solicitors :  Messrs.  EUis  &  Ellis. 


[Law  Reports,  19  Equity  Cases,  171.] 
M.R.,  Dea  11,  1874. 

171]  *Weise  V.  Wardle. 

[1874    W.     280.] 
Pleading — ParUet — Barikrupl  Defendant — Fraud — FrauduUni  Conveyance  hy  Banknqft, 

A  bankrupt  is  not  a  proper  party  to  a  suit  instituted  by  the  trustee  under  his 
bankruptcy  to  set  aside  a  conveyance  executed  by  the  bankrupt  with  intent  to  delay 
or  defeat  his  creditors. 

The  rule  thac  a  person  implicated  in  a  fraudulent  transaction  may  be  made  a  party 
to  a  suit  impeaching  the  transaction,  for  purposes  of  discovery  and  costs,  is  confined 
to  cases  in  which  the  defendant  fills  the  position  of  agent  (including  that  of  attorney 
or  solicitor)  or  arbitrator. 

Demurrer. 

The  bill  was  filed  by  John  Weise,  the  trustee  under  the 
bankruptcy  of  Frederick  Wardle,  against  the  said  Frederick 
Wardle "  (the  bankrupt)  and  his  son  James  Wardle.  Tlie 
object  of  the  suit  was  to  set  aside  a  deed  dated  the  26th  of 
July,  1869,  whereby  Frederick  Wardle  voluntarily  conveyed 
certain  real  estate,  of  which  he  was  owner  in  fee,  to  Jjames 
Wardle  absolutely.  The  bill  alleged  that  this  deed  was 
fraudulent,  on  the  around  that  it  was  executed"  by  Frede- 
rick Wardle  with  the  intent  of  delaying  and  defeating  his 
creditors. 

The  bill  further  charged  that  there  were  in  the  possession 
of  the  defendants,  or  one  of  them,  divers  deeds  and  docu- 
ments relating  to  the  premises  comprised  in  the  deed. 

The  bill  prayed  for  a  declaration  that  the  deed  was  fraudu- 
lent and  void,  as  against  the  creditors  of  Frederick  Wardle, 
under  the  statute  13  Eliz.  c.  5:  for  (amongst  other  conse- 
quential relief)  delivery  up  by  the  defendants  of  the  deeds 
and  documents  in  their  possession  or  power  relating  to  the 
premises  ;  and  for  the  payment  of  costs  by  the  defendants 
or  one  of  them. 

The  defendant  Frederick  Wardle  demurred  for  want  of 
equity. 

Mr.  Waller^  Q.C.,  and  Mr.  E.  C,  Willis^  for  the  demurrer, 
w^ere  stopped. 
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*Mr.  Southgaie^  Q.C.,  and  Mr.  Cookson^  for  the  [172 
plaintiff:  The  general  rule,  no  doubt,  is  as  laid  down  in 
Mitford  on  Pleading  (*).  "  A  bankrupt  made  party  to  a  bill 
against  his  assignees  touching  his  estate  may  demur  to  the 
rSief,  all  his  interest  being  transferred  to  his  assignees."  It 
is,  however,  added  in  a  note  to  this  passage  :  "But  it  seems 
that  if  fraud  were  charged,  and  costs  were  prayed  against 
him,  he  could  not  demur ;"  and  this  proposition  is  supported 
by  the  cases  of  Whiting  v.  Mush  (*)  and  Lloyd  v.  Lander  (*). 
In  fact,  any  party  to  a  fraudulent  transaction  may  be  made 
a  defendant  to  a  suit  impeaching  the  transaction,  for  pur- 
poses of  discovery  and  payment  of  costs :  Marshall  v.  ^ad- 
aen  (*).  The  allegations  as  to  the  title-deeds  are  sufficient  to 
support  the  bill,  even  if  it  cannot  be  supported  on  other 
grounds. 

Sir  G.  Jessel,  M.R.:  It  is  clear  that  this  demurrer  niust 
be  allowed. 

It  is  attempted  to  support  the  bill  on  the  ground  that  the 
allegations  as  to  the  title-deeds  constitute  sufficient  ground 
for  the  interference  of  the  court.  But  in  the  first  place  the 
bill  merely  alleges  that  the  deeds  are  in  the  possession  of  the 
defendants  or  one  of  them,  which  is  not  enough ;  and  be- 
sides, the  case  of  Lloyd  v.  Lander  is  an  express  decision 
that  the  allegation,  even  if  sufficient  in  point  of  form,  would 
not  of  itself  maintain  the  bill. 

The  real  ground  of  demurrer  is  that  the  banknipt  ought 
not  be  a  party  to  the  suit.  The  charge  is  that  the  bankrupt 
has  conveyed  away  part  of  his  property  so  as  to  defeat  or 
delay  his  creditors.  Now,  in  respect  of  that  property,  he 
has  no  interest,  nor  is  he  under  anj^  personal  liability  ;  why, 
then,  is  he  made  a  defendant?  It  is  said  that  he  has  been 
party  to  a  fi-aud,  and  that  he  may  be  made  a  defendant  for 
the  purposes  of  obtaining  discovery  and  payment  of  costs. 
Now  it  IS  true  there  is  a  rule  that  a  mere  agent  may  in  cer- 
tain cases  be  made  a  party  to  a  suit,  but  that  rule  has 
been  disapproved  of  by  eminent  judges  ift  several  cases. 
Sir  James  Wigram,  in  Marshall  v.  Smdden,  speaks  of  the 

Eractice  as  ''a  practice  of  a  very  anomalous  character." 
lOrd  *Cottenham,  in  Attwood  v.  Small  {*\  pointed  out  [173 
various  objections  to  it.  It  is  obvious  from  the  tenor  of  his 
Lordship's  observations  that  he  disapproved  of  the  practice, 
and  that  he  would  probably  have  advised  the  house  of 
Lords  to  overrule  it,  had  an  opportunity  presented  itself ;  at 

C)  5th  ed.,  p.  187.  (*)  1  Hare,  428. 

(«)  2  Y.  At  C.  (Ex.),  656.  (^)  6  CI.  A  F.,  232,  862-863. 

(»)  6  Madd.,  282. 
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all  events  it  is  plain  that  the  practice  is  not  to  be  ext<euded. 
I  consider  that  the  practice  as  it  now  exists  applies  only  to 
cases  in  which  the  defendant  is  an  agent  (under  which  term 
is  included  the  case  of  his  being  an  attorney  or  solicitor)  or 
an  arbitrator ;  this  defendant  is  neither,  and  the  demurrer 
therefore  must  be  allowed  with  costs. 

Solicitors :  Mr.  John  Burtori^  agent  for  Mr.  Onions^  Mar- 
ket Drayton  ;  Messrs.  Mercer  &  Mercer, 


[Law  Reports,  19  Equity  Cases,  174.] 
V.C.M.,  Nov.  »,  1874. 

174]  *COLES  V.    PlLKINGTOlir. 

[1874    C.     92.] 

Statute  of  J^iub — Part  Performance — Possemon — Agreement  to  alhw  Occupation  for 

Life — Making  good  RepretentaUon, 

The  statute  of  Frauds  cannot  be  pleaded  to  a  verbal  a^eement  to  allow  the  occu- 
pation of  a  leasehold  house  for  life  on  payment  merely  of  ground  rent,  rates,  and 
taxes,  if  there  has  been  a  part  performance  by  possession  under  the  agreement  and 
the  agreement  has  affected  the  mode  of  living  of  the  occupying  party. 

Loffue  V.  Maw  (')  approved  of. 

In  the  year  1848  one  Sarah  Coles  purchased  for  £900  a 
leasehold  interest  in  a  house,  No.  7  Park  Place,  Upper 
Baker  Street,  Regent's  Park,  which  was  held  for  a  term,  of 
which  twenty-seven  years  less  thirty  days  were  unexpired 
at  Lady  Day,  1874. 

For  a  time  she  resided  in  the  house,  but  she  afterwards 
removed  to  another  residence,  and  allowed  her  half -sister, 
Ann  Heath,  who  was  in  indigent  circumstances,  to  reside 
there  rent  free,  on  condition  of  paying  the  ground-rent  and 
rates  and  taxes.  Ann  Heath  continued  to  reside  there  till 
her  death,  which  took  place  on  the  23d  of  January,  1861. 

In  the  year  1859  the  plaintiff,  who  was  a  second  cousin  of 
Sarah  Coles,  and  had  previously  been  in  domestic  service  as 
a  cook,  went  to*reside  at  the  house  as  servant  to  Ann  Heath, 
and  continued  with  her  till  her  death. 

After  Ann  Heath's  death  the  plaintiff  continued  to  occupy 
the  house  rent  free  under  a  verbal  arrangement  with  Saran 
Coles  under  circumstances  which,  according  to  her  view, 
were  as  set  forth  in  the  5th  and  6th  paragraphs  of  the  bill 
as  follows : 

"5.  Upon  the  death  of  Ann  Heath,  and  in  the  same 
month  of  January,  1861,  the  plaintiff  entered  into  negotia- 

(')  3  Giff.,  592. 
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tions  with  one  Emma  Swales,  of  55  Homsey  Road,  Hollo- 
way,  in  the  county  of  Middlesex,  to  join  her  in  the  bonnet 
and  millinery  business,  and  also  entered  into  negotiations 
through  Mary  Swales,  the  mother  of  the  said  Emma  Swales, 
for  takinff  a  house  in  Dorset  Crescent,  East  *Road,  Hor-  [175 
ton,  for  the  purpose  of  there  carrying  on  the  said  business. 

"6.  About  a  fortnight  after  the  death  of  the  said  Ann 
Heath,  and  whilst  the  said  negotiations  for  the  plaintiff  join- 
ing the  said  Emma  Swales,  in  the  said  business,  and  for  tak- 
ing the  said  house  in  Dorset  Crescent,  were  in  progress  and 
almost  finished,  and  the  terms  were  substantially  arranged, 
but  before  the  said  negotiations  were  finally  settled  and 
completed,  the  said  Sarah  Coles  called  upon  the  plaintiff  at 
No.  7  Park  Place,  aforesaid,  and,  telling  her  not  to  take 
any  other  house,  promised  that  the  plaintiff  should  have 
the  said  house.  No.  7  Park  Place,  aforesaid,  during  the 
plaintiff's  life,  to  let  out  in  lodgings,  and  so  to  maintain  her- 
self, the  plaintiff  paying  the  ground-rent  and  all  rates  and 
taxes  in  respect  of  the  same  house,  but  without  any  further 
rent  or  payment ;  an^  on  the  faith  of  such  promise  the 
plaintiff  determined  to  make  her  living  by  letting  lodgings 
at  No.  7  Park  Place,  aforesaid,  and  to  abandon  the  pro- 
posed bonnet  and  millinery  business,  and  accordingly  and 
on  the  faith  of  the  said  promise,  she  broke  off  the  negotia- 
tions for  the  said  business  and  for  the  said  house  in  Dorset 
Crescent,  and  continued  to  live  in  the  said  house,  No.  7 
Park'  Place,  where  she  has  ever  since  resided,  and  still  re- 
sides, maintaining  herself  by  letting  lodgings,  and  paying 
only  the  ground-rent  of  the  last-mentioned  house  and  the 
rates  and  taxes  in  respect  thereof,  but  without  paying  any 
other  rent  for  the  said  nouse." 

Sarah  Coles  died  on  the  2d  of  March,  1871.  having  by 
will,  dated  the  29th  of  January,  1861,  given  all  ner  real  and 
personal  estate  to  the  defendant,  and  appointed  him  her 
sole  executor.  Her  estate  was,  for  the  purpose  of  obtaining 
probate,  sworn  under  £12,000. 

The  plaintiff  continued  to  reside  in  the  house  during  the 
lifetime  of  Sarah  Coles,  and  for  some  time  after  her  death, 
without  paying  any  rent,  and  supported  herself  by  taking 
in  lodgers.  But  in  August,  1872,  the  defendant  endeavored 
to  make  some  arrangement  for  allowing  one  Alfred  Heath, 
a  son  of  Ann  Heath,  to  reside  there  as  a  lodger  with  the 
plaintiff.  The  arrangement  however  turned  out  impractica- 
ole,  and  the  defendant  then  took  steps  to  turn  the  plaintiff 
out,  and  commenced  an  action  of  ejectment  for  the  purpose. 

*The  defendant's  version  of  the  arrangement  be-  [176 
11  Eng.  Rep.  97 
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tween  Sarah  Coles  and  the  plaintiflf  was,  that  Sarah  Coles 
told  the  latter  that  she  was  willing  she  should  have  the 
house  during  her  life,  provided  she  paid  not  only  the  ground- 
rent  and  rates  and  taxes,  but  also  an  additional  rent  of  £2 
a  week.  The  defendant  also  stated  that  Sarah  Coles  always 
paid  the  premiums  on  the  fire  insurance,  and  that  he  had 
himself  paid  the  ground  rent  which  became  due  at  Christ- 
mas, 1873. 

The  plaintiflf  then  filed  the  present  bill.  It  prayed  for  a 
declaration  that  the  plaintiflf  was  entitled  to  possession  of 
the  house  during  her  life,  or  for  the  residue  of  the  term  if  it 
should  expire  in  her  lifetime,"  she  paying  the  ground -rent 
and  rates  and  taxes,  and  for  an  injunction  to  restrain  the 
action. 

The  plaintiff  moved  accordingly,  but  by  arrangement 
judgment  was  given  in  the  action,  and  the  motion  turned 
into  a  motion  for  decree. 

The  defendant  by  his  answer  pleaded  the  Statute  of  Frauds. 

The  above-mentioned  statements  in  the  bill  were  supported 
by  the  affidavit  of  the  plaintiff  and  Qther  persons ;  and  the 
plaintiflf  was  cross-examined  in  court  without  materially 
modifying  these  statements. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  BlacJcmore  for  the  plain- 
tiflf :  This  is  a  case  like  Loffus  v.  Maw  (*),  where  one  person 
having  induced  another  to  do  or  abstain  from  doing  certain 
things,  or  to  adopt  a  particular  line  of  conduct  on  the  faith 
of  promises  of  certain  advantages,  will  not  be  allowed  to 
evade  the  performance  of  those  promises  by  pleading  the 
Statute  of  Frauds.  This  is  a  settled  principle  in  law  as  well 
as  in  equity  :  Jorden  v.  Money  (') ;  Pickard  v.  SeaTS  ("). 

The  case  is  also  within  those  in  which  it  has  been  decided 
that  the  Statute  of  Frauds  cannot  be  pleaded  to  a  parol 
lease  where  the  tenant  is  in  possession.  There  is  a  lawful 
possession,  and  the  defendant  must  show  afllrmatively  a 
right  in  himself  to  defeat  the  claim  of  the  plaintiflf.  He  is 
a  mere  volunteer,  and  has  no  title  to  consideration  superior 
to  that  of  the  plaintiif . 

177]  *Mr.  Olasse,  Q.C.,  and  Mr.  Chapman  Barber,  for  the 
defendant:  This  is  a  case  of  a  mere  voluntary  gift  without 
consideration,  and  the  occupation  could  at  any  time  have  been 
determined  by  Sarah  Coles,  and  therefore  also  by  the  defen- 
dant. But  apart  from  that,  the  agreement  alleged  is  within 
the  Statute  of  Frauds.  Loffus  v.  Maw  {')  is  inconsistent  with 
the  cases  which  have  followed  it,  and  is  not  now  law.     But, 

(')  3  Giff.,  692.  (»)  5  H.  L.  C,  186,  (»)  6  A.  A  E.,  469. 
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assuming  it  to  be  so,  it  is  distinguishable.  The  plaintiff  in 
that  case  was  at  least  a  creditor,  and  there  was  a  prayer  for 
general  administration,  and,  moreover,  the  codicil  might  be 
considered  as  being  a  statement  in  writing  signed  by  the 
party  to  be  charged. 

The  case  is  in  principle  covered  by  Caton  v.  Caton  ('),  which 
was  quite  in  accordance  with  Jorden  v.  Money  (*).  Caion  v. 
Caton  necessarily  overrules  Loffus  v.  Maw.  To  exclude  the 
Statute  of  Frauds  there  must  be  part  performance  of  some 
definite  agreement,  and  some  consideration  moving  from  the 
party  to  be  bound.     Here  neither  of  these  conditions  exists. 

Sir  R.  Malins,  V.C,  after  referring  to  and  commenting 
on  the  facts,  and  concluding  from  them  that  the  plaintiffs 
version  of  what  had  taken  place  was  the  true  one,  and  that 
she  received  a  gift  of  the  house  for  her  life  from  Sarah  Coles 
on  condition  of  paying  only  the  ground-rent  and  taxes, 
without  any  other  consideration,  continued : 

It  is  said  that  this  gift  was  entirely  without  valuable  con- 
sideration, and  if  valuable  consideration  is  to  be  inferred 
only  from  the  party  receiving  the  gift  making  a  gift,  or  giv- 
ing something  in  return,  then  it  is  perfectly  clear  tliat  there 
was  no  consideration,  because  it  could  make  no  difference 
to  Sarah  Coles  then  whether  the  plaintiff  preferred  to  follow 
her  pccupation  of  a  cook  or  went  into  business  as  she  pro- 
posed, and  therefore  there  was,  perhp-ps,  an  absence  of  mo- 
tive. But  there  may  be  other  kinds  of  consideration,  and  if 
the  conduct  of  one  person  induces  another  to  alter  his  or  her 
conduct,  that  will  make  a  binding  contract,  and  if  the  plain- 
tiff, at  an  age  when  she  was  capable  of  gaining  her  liveli- 
hood, either  by  *going  into  domestic  service  or  into  [178 
business,  was  induced  by  Sarah  Coles,  who  was  rich  enough 
to  confer  the  benefit,  to  alter  her  conduct,  by  the  jjif t  of  a 
house  in  which  she  should  live  for  the  whole  of  her  life,  with 
a  view  to  gaining  her  livelihood  by  letting  out  lodgings,  the 
very  circumstance  of  her  having  induced  the  plaintiff  to  alter 
her  conduct  and  refrain  from  going  into  business,  in  which 
she  might  have  done  well,  and  got  friends  to  assist  her,  and 
realized  an  independence,  would  be  enough  to  make  the 
agreement  binding.  And  although  the  donor  received  no 
actual  consideration,  the  case  is  one  to  which  the  passage 
cited  by  Sir  John  Stuart  in  Loffus  v.  Maw  (")  from  Lord  Cot- 
tenham's  judgment  in  Hammer sley  v.  De  Blel{*)  is  applica- 
ble :  "A  representation  made  by  one  party  for  the  purpose 
of  influencing  the  conduct  of  tne  other  party  and  acted  on 

(»)  2  Law  Rep.,  2  H.  L.,  127.  (»)  8  Giff.,  603. 

(«)  6  H.  L.  C,  186.  (*)  12  CI.  A  F.,  62,  n. 
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by  him,  will  in  general  be  sufficient  to  entitle  him  to  the 
assistance  of  this  court  for  the  purpose  of  realizing  such  rep- 
resentation." 

This,  then,  is  a  case  in  which  the  representations  made  by 
Sarah  Coles  must  be  held  to  be  sufficient  to  raise  a  consider- 
ation in  favor  of  the  plaintiiBf,  there  being  a  good  gift,  that 
is,  an  intention  on  the  part  of  Sarah  Coles  to  give  the  house 
and  a  possession  in  accordance  with  that  intention. 

It  is  argued  that  Loffus  v.  Maw  is  no  longer  law.  I  con- 
fess I  never  knew  that.  I  have  always  considered  it  an  im- 
portant case,  and  I  perfectly  agree  with  it.  It  was  a  case 
where  the  plaintiff,  a  young  woman,  who  at  the  age  of  twen- 
ty-nine having  been  left  a  widow  with  one  child,  and  unpro- 
vided for,  was  induced  to  go  and  reside  with  her  uncle,  an 
old  gentleman  in  infirm  health,  as  his  housekeeper,  on  a 
verbal  promise  to  make  some  provision  for  her  sum)ort,  and 
to  leave  her  something  considerable  by  his  will.  Tne  plain- 
tiff subsequently  discovered  that  her  uncle  had  only  left  her 
a  legacy  of  £10,  and  also  found  that  the  constant  attendance 
upon  him  which  was  required  was  affecting  her  health,  and 
threatened  that  if  he  did  not  provide  for  her  she  would  leave 
him.  The  uncle  then  promised  that  he  would  leave  her  for 
life  the  rents  of  certain  houses  belonging  to  him,  and  ulti- 
mately caused  a  codicil  to  his  will  to  be  prepared  makinff 
her  this  provision.  This  was  executed  and  read  to  her,  ana 
179]  in  the  expectation  of  receiving  *this  provision  she  con- 
tinued to  reside  with  him  till  his  death,  which  took  place 
some  years  afterwards.  It  then  appeared  that,  after  the  exe- 
cution of  this  codicil,  another  codicil  had  been  executed 
revoking  the  provision  made  for  her,  and  Vice-Chancellor 
Stuart  held  that  the  plaintiff  was  entitled  to  the  benefits  con- 
ferred upon  her  by  the  codicil  made  in  her  favor,  and  that 
the  testator  had  no  right  to  revoke  it.  Sir  John  Stuart  did 
not  so  decide  the  case  because  the  codicil  had  been  made 
and  shown  to  the  party  to  be  benefited,  but  because  it  was 
evidence  that  the  promise  had  been  made ;  that  is  to  say,  the 
showing  of  the  codicil  to  the  plaintiff  satisfied  his  mind  that 
the  promise  had  actually  been  made,  and  the  codicil  was 
there  to  show  what  the  promise  was. 

It  may  be,  and  I  assume,  for  the  purposes  of  my  decision, 
that  an  agreement  absolutely  without  consideration  to  the  do- 
nor is  not  binding,  and  cannot  be  enforced,  and  that  a  contract 
to  take  a  benefit  not  in  writing  cannot  be  enforced  either,  but 
it  is  clearly  laid  down,  as  stated  by  Mr.  Pearson,  that  if  the 
contracting  party,  on  the  faith  of  it,  although  not  a  scrap  of 
writing  can  be  produced,  enters  into  possession,  that  is  suffi- 
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cient  to  take  the  case  out  of  the  Statute  of  Frauds,  because 
the  mere  fact  of  creating  the  relation  of  landlord  and  tenant 
by  the  tenant  entering  into  possession,  even  if  he  has  not 
spent  a  penny,  will  enable  him  to  sustain  a  bill  for  specific 
performance,  and  it  cannot  be  resisted  by  pleading  the  Stat- 
ute of  Frauds,  and  it  becomes  no  longer  necessary  to  prove 
any  contract  in  writing.  In  th'e  case  before  me,  though  this 
woman  might,  and  probably  would,  have  been  without  rem- 
edy if  she  had  not  had  possession,  having  had  it,  the  pos- 
session takes  the  case  out  of  the  statute,  and  entitles  her  to 
specific  performance.  But  she  does  not  ask  for  a  convey- 
ance. She  simply  seeks  to  restrain  the  plaintiff  from  doing 
that  which  Sarah  Coles,  if  alivfe,  would  have  been  unable  to 
do.  On  these  grounds,  therefore,  I  think  that  the  plain tiflE 
is  entitled  to  tne  relief  she  seeks  in  accordance  with  the 
principle  laid  down  in  Loffus  v.  Maw  (*),  which  I  consider 
to  be  a  decision  in  favor  of  honest  and  straightforward 
dealing. 

If  this  had  been  the  case  of  a.  marriage  contract  I  should 
liave  followed  the  decision  of  the  highest  tribunal  in  the  land 
in  Caton  *v.  Caton  (') :  that  marriage  is  not  a  part  per-  [180 
f  ormance  of  a  parol  agreement  which  will  take  a  case  out  of 
the  Statute  of  Frauds.  It  is  diflScult  to  say  why  this  should 
be  the  case,  but  it  has  long  been  the  rule  in  this  court.  The 
present  case,  however,  is  not  one  of  a  marriage  contract, 
but  one  referring  to  the  possession  of  property  where  posses- 
sion constitutes  a  part  performance.  It  seems  to  be  a  matter 
of  regret  that  Ccuon  v.  Caton  was  not  argued  before  the 
House  of  Lotds  on  the  ground  of  fraud,  on  which  I  argued 
it  in  the  court  below,  because  fraud  takes  all  cases  out  of 
the  statute. 

On  these  grounds,  therefore,  I  am  of  opinion  that  the 
plaintiff  has  established  her  right  to  a  declaration  that  she 
IS  entitled  to  the  messuage  and  hereditaments,  No.  7  Park 
Place,  and  to  the  possession  thereof  during  her  life  if  the 
term  granted  by  the  lease  thereof  shall  so  long  continue  un- 
expired, or  for  the  residue  of  the  term  if  it  expires  in  her 
lifetime,  and  to  an  injunction  against  all  further  proceedings 
in  the  action  of  ejectment ;  and  in  my  opinion  the  whole  pro- 
ceeding has  been  so  eminently  unjust  on  the  part  of  the  de- 
fendant that  he  must  pay  the  costs  of  the  suit. 

Solicitors:  Messrs.  Hand^  Son  &  Johnson;  Mr.  Ihmster. 

0)  8  Giff.,  592.  O  Law  Rep.,  2  H.  L.,  127. 
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182]  *Cai>iz  Waterworks  Company  v.  Barnett. 

[1874  "C.     288.] 

Company — PeHHon  (o  toind  up —  Whert  it  vsiH  be  rettrained — Solvent  Company — Disputed 

Debt 

A  creditor  of  a  solvent  company,  whose  debt  is  bona  fide  disputed  will  be  restrained 
from  presenting  a  petition  for  winding  up  the  company. 

A  contractor  entered  into  a  contract  with  a  company  for  the  execution  of  certain 
w6rks  for  the  sum  of  £290.000,  of  which  £200,000  was  to  be  paid  in  cash;  and  the 
rest  in  paid-up  shares.  The  contractor  had  received  £203,000  in  cash,  and  a  large 
number  of  shares,  but  he  claimed  to  be  entitled  to  a  further  sum  of  £30,000.  The 
company  disputed  the  claim,  and  alleged,  on  the  contrary,  that  the  contractor  had  been 
largely  overpaid.  The  contractor  threatened  to  present  a  petition  to  wind  up  the 
company,  and  served  on  the  company  a  demand  under  the  80th  section  of  the  Com- 
panies Act,  1862: 

Held,  that  there  being  no  proof  of  the  company  being  insolvent,  and  the  alleged 
debt  of  the  contractor  being  bona  fide  in  dispute,  the  contractor  must  be  restrained 
from  presenting  a  petition  to  wind  up  the  company. 

The  Cadiz  Waterworks  Company  was  incorporated  in 
October,  1871,  with  a  capital  of  £150,000  in  15,000  shares  of 
£10  each.  The  objects  for  which  the  company  was  estab- 
lished were,  among  others,  to  supply  with  fresh  water  the 
city  of  Cadiz,  in  Spain,  and  to  acquire  concessions  and  pur- 
chase land  for  that  object. 

By  the  articles  of  association  of  the  company  the  shares 
constituting  the  then  capital  of  the  company  were  declared 
to  be  fully  paid  up,  and  tne  holders  were  to  be  credited  in  the 
books  of  the  company  with  the  full  amount  thereof,  and  the 
company  were  empowered  to  increase,  by  special  resolution, 
the  capital  of  the  company.  It  was  further  provided  that 
the  company  should  always  have  a  paramount  lien  on  the 
shares  of  each  member,  and  on  all  dividends  accruing  or 
accrued  thereon,  for  all  his  debts,  liabilities,  and  engage- 
ments, solely  or  jointly  with  any  other  person,  to  or  with 
the  company,  and  the  company  were  empowered  to  sell  and 
dispose  of  the  shares  registered  in  the  books  of  the  company 
in  the  name  of  such  member,  either  solely  or  jointly  witli 
any  other  person,  and  appl^  the  proceeds,,  so  far  as  the 
183]  same  *would  extend,  m  discharge  or  satisfaction  of 
such  debts,  liabilities,  or  engagements. 

At  the  general  meetings  of  the  company  in  December, 
1871,  and  January,  1872,  special  resolutions  were  passed 
and  confirmed  that  the  capital  of  the  company  should  be  in- 
creased to  the  sum  of  £400,000,  and   that  the  additional 
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capital  of  £250,000  should  be  raised  by  the  issue  of  26,000 
preference  shares  of  £10  each. 

On  the  14th  of  June,  1872,  a  contract  was  entered  into 
between  the  company  and  the  defendants,  Messrs.  Barnett  & 
Gale  (contractors),  under  which  the  defendants  were  to  con- 
struct certain  works  at  Cadiz  for  the  sum  of  £290,000.  The 
works  were  to  be  completed  within  eighteen  months  in  a 
substantial  and  workmanlike  manner,  under  the  inspection 
and  subject  to  the  approval  of  the  engineer  of  the  company, 
and  the  defendants  were  to  indemnify  the  company  against 
all  damages  occasioned  by  the  non-fulfilment  of  the  contract, 
and  the  money  due  to  the  defendants  was  to  be  paid  by 
monthly  instalments  after  the  value  of  the  work  done  should 
have  been  inspected  and  certified  bv  the  company's  engineer. 

It  was,  however,  provided  that  the  contractors  were  not  to 
receive  the  whole  of  the  sum  of  £290,000  in  cash,  but  were  to 
be  paid  in  money  and  in  shares  in  the  proportions  following, 
that  is  to  say:  £200,000,  part  thereof,  in  cash,  and  £90,000, 
balance  thereof,  in  fully  paid-up  shares  of  the  company ; 
the  relative  proportions  to  be  paid  in  cash  and  shares  on 
each  certificate,  after  payment  of  the  first  sum  of  £85,000,  to 
be  as  £115  in  cash  to  £90  in  shares. 

The  contract  also  contained  a  clause  for  arbitration  in  case 
of  any  difference  arising  between  the  company  and  the  de- 
fendants as  to  the  carrying  out  of  the  contract. 

The  bill  stated  that  shortly  after  the  execution  of  the  con- 
tract the  defendants  were  put  in  possession  of  the  land  and 
works  of  the  company,  and  began  to  carry  out  the  contract, 
and  that  2,500  shares  in  the  company  were  taken  by  the  de- 
fendants, and  were  allotted  to  them.  Monthly  payments 
were  made  to  the  defendants  by  the  company  until  they  had 
received  about  £200,000  in  cash  and  485  shares,  in  accord- 
ance with  the  provisions  of  the  contract. 

Frequent  complaints  were  then  addressed  to  the  company 
by  *the  authorities  of  Cadiz  as  to  the  dilatory  man-  [184 
ner  in  which  the  works  were  being  prosecuted. 

The  defendants  owed  arrears  of  wages  to  their  workmen, 
and  they  were  unable  to  procure  the  funds  requisite  for  car- 
rying out  the  contract.  Another  agreement  was  therefore 
entered  into  on  the  7th  of  January,  1874,  between  the  com- 
pany and  the  defendants,  by  which  it  was  agreed  that  the 
company  should  not  exercise  their  right  of  determining  the 
contract,  but  should  advance  the  moneys  required  for  com- 
pleting the  works,  and  that  the  company  should  be  at  lib- 
erty to  set  off  such  advances  against  what  should  be  found 
due  from  the  company  under  the  original  contract,  and  that 
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the  defendants  should  give  the  company  express  authority 
to  take  possession  of  the  works,  so  that  they  might  be  pro- 
tected against  any  further  delay  or  failure  on  the  part  6f  the 
defendants.  And  it  was  agreed  that  no  further  transfers  of 
shares  were  to  be  made  by  the  defendants  to  any  nominees. 

In  pursuance  of  the  agreement  of  the  7th  of  August,  1873, 
advances  were  from  time  to  time  made  by  the  company  to 
the  defendants,  but  notwithstanding  such  assistance  the  de- 
fendants were  still  unable  to  complete  the  works  under  the 
contract,  and  the  company  received  information  that  many 
of  the  certificates  previously  given  by  their  engineer  on 
which  payments  had  been  made  to  the  defendants,  were 
considerably  in  excess  of  what  had  been  actually  due,  and 
that  large  Slims  of  money  had  to  be  paid  again  for  work 
which  had  been  already  paid  for,  and  in  consequence  of  this 
no  further  certificates  were  given  by  the  engineer  of  the 
company  after  April,  1874. 

In  March,  1874,  the  defendants,  Messrs.  Bamett  &  Gale, 
dissolved  partnership,  and  their  business  had  since  been 
carried  on  by  the  defendant  Edward  Baniett,  who  had  taken 
over  all  the  assets  and  liabilities  of  the  firm. 

In  August,  1874,  in  consequence  of  the  inability  of  the  de- 
fendants to  complete  the  works,  the  company,  in  order  to 
prevent  the  risk  of  penalties  being  imposed  upon  them  for 
the  delay  in  completion,  determined  to  take  possession  and 
complete  the  same  themselves,  and  on  the  7th  of  August, 
1874,  the  defendant  Barnett  signed  a  written  authority  to 
the  agent  at  Cadiz  to  deliver  the  works  to  the  secretary  of 
185]  the  company.  The  company  accordingly  *took  pos- 
session, and  had  since  been  proceeding  with  the  execution 
of  the  works,  but  in  consequence  of  the  defective  materials 
supplied  by  the  defendants,  and  of  the  omissions  and  im- 
perfections of  their  work,  the  company  had  not  yet  been 
able  to  complete  the  whole  of  the  works  specified  in  the 
contract  of  the  14th  of  June,  1872. 

At  the  date  when  the  company  took  possession  the  defen- 
dants had  received  from  the  company  £203,143  in  cash  and 
only  £47,790  in  ordinary  shares,  but  the  delay  in  completing 
the  works  caused  by  the  default  of  the  defendants,  and  the 
consequent  inability  of  the  company  to  earn  the  anticipated 
income,  had  depreciated  the  shares  of  the  company,  and 
they  were  now  worth  much  less  in  the  market  than  their  par 
value ;  the  defendants  had  therefore  been  very  largely  over- 
paid. The  company  claimed  to  be  entitled  to  recover  from 
the  defendants  the  sum  of  £39,905,  and  other  sums  paid  to 
them  in  excess  of  what  was  due,  together  with  interest  from 
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the  times  when  the  overpayments  were  made.  The  com- 
pany also  claimed  to  be  rej)aid  the  expense  incurred  by  them 
in  completing  the  works  since  the  contractors  gave  up  pos- 
session, and  a  proper  compensation  in  damages  for  all  ex- 
pense and  loss  sustained  by  the  company  by  reason  of  the 
delay  and  default  of  the  defendants  in  carrying  out  the 
works,  and  the  imperfect  character  of  the  works  actually 
executed  by  them,  and  by  reason  of  the  overpayments 
made  to  them.  There  were  now  standing  in. the  names  of  the 
defendants  in  the  book^  of  the  company  290  ordinary  shares 
and  641  preference  shares,  upon  which  the  plaintiffs  claimed 
a  Uen  for  the  amount  due  from  the  defendants  under  the 
circumstances  stated.- 

The  defendant  Barnett,  on  the  other  hand,  claimed  a  large 
sum  as  due  to  him  from  the  comjjany  under  the  contract  of 
the  14th  of  June,  1872.  The  directors  had  offered  to  refer 
the  matters  in  dispute  to  arbitration,  under  the  clauses  of 
the  contract,  but  the  defendants  had  both  declined  to  concur 
in  any  reference  for  that  purpose. 

The  defendants  threatened  and  intended  to  present  a  peti- 
tion to  this  court,  asking  that  the  company  might  be  wound 
up,  and  on  the  lOth  of  rf ovember  last,  with  a  view  to  such 
petition,  they  served  upon  the  company  a  demand  under 
the  80th  section  of  the  *Companies  Act,  1862,  claim-  [186 
ing  the  sum  of  £46,894  12^.  4eZ.  as  due  to  them  from  the 
company. 

The  bill  prayed  that  it  might  be  declared  that  the  plain- 
tiffs were  entitled  to  a  lien  on  the  shares  standing  in  the 
books  of  the  company  in  the  names  of  the  defendants  for  all 
sums  due  to  the  company  by  them  under  the  contract  of  the 
14th  of  June,  1872,  and  the  agreement  of  the  7fch  of  January, 
1874,  and  for  all  sums  by  way  of  damages  due  to  the  com- 
pany by  reason  of  the  default  of  the  defendants  in  carrying 
out  the  contract :  that  if  the  amount  so  due  should  not  be 
ascertained  by  arbitration,  all  necessary  accounts  and  in- 
quiries might  be  taken  for  ascertaining  the  same,  and  that 
in  the  meantime  the  defendants  might  be  restrained  by 
order  of  the  court  from  presenting  any  petition  to  wind  up 
the  company. 

The  evidence  on  behalf  of  the  defendants  went  to  show 
that  they  had  had  great  difficulties  to  contend  with  in  carry- 
ing out  the  contract,  by  reason  of  their  not  being  put  into 
Sossession  of  the  land  within  the  prescribed  period.  The 
efendants  denied  the  statements  in  the  bill  that  complaints 
were  made  as  to  the  manner  in  which  the  works  were  carried 
out.  They  alleged  that  the  delay  occurred  entirely  through 
11  Eng.  Rep.  98 
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the  neglect  and  inability  of  the  company  to  provide  the  land 
on  which  the  works  were  to  be  executed.  The  statement 
that  the  engineer  gave  certificates  for  work  which  afterwards 
turned  out  not  to liave  been  done  was  also  denied,  and  that 
payments  were  made  in  excess  of  what  was  due.  They 
stated  that  the  plaintiffs  had  on  several  occasions  made  de- 
fault in  paying  their  accounts,  and  they  did  not  punctually 
Say  bills  when  due ;  that  the  plaintiffs  were  still  in  money 
imculties,  and  were  unable  and  afraid  to  come  to  a  settle- 
ment of  accounts  with  the  defendants,  and  to  avoid  so  doing 
were  making  untrue  allegations  and  improperly  withholding 
their  engineer's  certificate  for  works  done  from  the  25th  of 
April  to  the  8th  of  August,  1874.  And  they  further  stated 
that  the  company  had  put  them  to  great  inconvenience 
by  refusing  to  register  transfers  of  the  shares  assigned  to 
them  as  part  payment  for  work  done  under  the  contract ; 
and  that  there  was  still  owing  to  them  about  £30,000  for 
these  works. 

The  case  now  came  on  upon  motion  by  the  plaintiffs  that 
the  defendants  might  be  restrained  by  injunction  from  pre- 
senting any  petition  to  wind  up  the  plaintiff  company. 
187]  *M.T,  Hiqqins^  Q.C.,  and  Mr.  Grosvenor  Woods ^  tor 
the  plaintiffs :  This  is  one  of  those  cases  in  which  a  wind- 
ing-up order  mav  do  the  most  serious  injury  to  a  company 
which  is  perfectly  solvent  and  able  to  pay  all  just  claims 
against  them.  Their  capital  consists  oi  £350,000  paid  up 
upon  the  shares.  They  have  a  valuable  concession  irom  the 
Spanish  Government  for  the  construction  of  waterworks  at 
Cadiz,  and  there  is  every  prospect  of  a  favorable  result. 
The  defendants  were  the  contractors  for  the  waterworks,  and 
they  have  already  received,  as  they  themselves  admit,  no 
less  than  £203,000  in  cash  and  £47,790  in  shares.  We  say. 
they  have  received  a  much  larger  amount.  After  they  had 
exceeded  the  period  specified  by  the  original  contx-act  for 
completion  of  the  works,  the  company  found  it  necessary  to 
advance  them  money  to  continue  the  works,  but  even  then 
they  failed  to  perform  the  contract.  This  necessitated  some 
step  on  our  part  in  order  that  we  should  not  lose  the  benfit 
of  our  concession,  and  after  some  negotiation  it  was  arranged 
that  we  should  take  possession  of  the  works  and  complete 
them  on  our  own  account.  In  the  coarse  of  these  transac- 
tions monej^  was  paid  by  the  company  in  excess  of  the 
contract  price,  and,  as  we  say,  sums  were  paid  to  the  con- 
tractors for  works  which  were  not  properly  performed  by 
them.  They,  on  the  contrary,  make  claims  against  us, 
which  claims,  when  they  come  to  be  inquired  into,  may  or 
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may  not  prove  to  be  well  founded ;  but  under  any  circum- 
stances there  is  a  fairly  contested  debt,  and  money  is  claimed 
from  us  which,  upon  the  plain  facts  stated,  we  are  fully 
justified  in  disputing.  How,  then,  can  the  defendants 
take  advantage  of  the  powers  given  under  the  Companies 
Act,  1862,  to  compel  us  to  pay  a  disputed  debt  ?  We  are 
willing  to  submit  the  q^uestion  between  us  to  arbitration,  or 
the  defendants  can  bring  their  action  against  us  for  the 
amount,  and  whatever  may  be  found  due  from  us  we  are 
ready  to  pay. 

There  was  a  precisely  analogous  case  before  the  Lords 
Justices  in  June  last,  Ex  parte  Mowan  (').  That  was  an  ap- 
peal in  bankruptcy.  A  creditor  had  sued  out  a  debtors 
summons  for  £3,168,  alleged  to  be  due  to  him  from  a  mer- 
chant named  Kiddell,  who  swore  that  he  was  not  indebted 
to  that  amount,  but  admitted  that  *he  was  indebted  [188 
to  the  amount  of  £660.  The  Registrar  dismissed  the  sum- 
mons, but  Lord  Justice  James  thought  it  was  sufficient  to 
allow  the  summons  to  stand  over  until  the  debt  should  be 
established  by  an  action  at  law.  He  agreed  with  the  Regis- 
trar in  thinking  that  where  there  was  a  hona  fide  dispute 
between  the  parties  as  to  the  amount  of  the  debt  it  was  not 
necessary  to  require  security.  He  therefore  made  an  order 
staying  the  proceedings  without  security. 

Where  there  is  a  bona  fide  dispute  as  to  a  debt,  and  the 
company  is  solvent ;  the  court  will  not  make  an  order  for 
winding  up,  but  will  dismiss  the  petition  as  a  matter  of 
course.  This  was  done  by*  the  Master  of  the  Rolls  in  a 
recent  case  of  In  re  London  and  Paris  Banking  Corpora- 
tion^ where  his  honor  said  there  was  a  hona  fide  dispute  as 
to  the  alleged  debt,  and  there  was  evidence  that  the  com- 
pany was  solvent,  and  under  such  circumstances  he  could 
not  make  a  winding-up  order.  He  was  further  of  opinion 
thj^  the  petition  was  not  presented  with  the  view  of  winding 
up  the  company,  but  for  the  purpose  of  compelling  them  to 
pay  the  petitioner's  demand,  and  he  dismissed  the  petition 
with,  costs.  The  same  thing  is  being  done  here.  The  defen- 
dants are  merely  alleged  creditors  of  the  company,  and  are 
presenting  this  petition  in  order  to  get  payment  of  a  debt 
which  we  properly  assert  is  not  owing.  As  soon  as  the  debt 
is  established,  then  the  defendants  may  make  a  demand  for 
the  money,  and  if  it  is  not  paid  they  may  present  a  petition 
to  wind  up. 

This  is  a  stronger  case  thap  In  re  Brighton  Club  and 
Norfolk  Hotel  Company  (').     There  it  was  admitted  that  a 

0)  Law  Rep.,  9  Ch.,  617.  O  85  Beav.,  204. 
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large  sum  was  due,  but  the  amount  was  disputed,  and  the 
Master  of  the  Rolls  (Lord  Romilly)  said  he  should  not  make 
an  order  to  wind  up  unless  it  was  shpwn  that  there  was  no 
hona  fide  dispute  or  that  the  company  was  insolvent,  one  or 
the  other.  Lord  Romilly  there  observed  that  the  experi- 
ment was  novel,  and  if  he  acceded  to  the  application  the 
consequence  would  be  very  serious  to  public  companies. 
The  meaning  of  the  act  was  that  if  a  debt  above  £50,  which 
was  not  bona  fide  contested,  was  not  paid  or  arranged 
within  three  weeks  after  demand,  then  the  court  might 
order  the  company  to  be  wound  up.  It  was  not  sufficient 
189]  for  a  company  to  say  they  ^disputed  the  debt;  they 
must  show  some  reasonable  ground  for  doing  so.  He  then 
said  that  the  evidence  in  the  case  clearly  established  that 
there  was  a  contested  question  of  account  between  the  com- 
pany and  the  petitioner.  If  he  tnade  the  order,  all  he  could 
do  was  to  have  the  account  taken  between  the  parties,  and 
he  would  thus  be  taking  complicated  and  contested  accounts 
between  solvent  persons  under  the  powers  of  an  act  of  Par- 
liament which  meant  to  do  nothing  but  to  wind  up  insolvent 
companies  and  to  make  them  pay  their  debts  so  mr  as  their 
assets  would  extend.  Far  from  being  insolvent,  the  com- 
pany was  carrying  on  a  thriving  business,  which  the  court 
was  asked  to  stop  merely  because  there  was  a  quarrel  be- 
tween the  company  and  their  contractor  as  to  what  was  due 
to  him.  The  petition  was  consequently  dismissed  with  costs. 
That  is  precisely  our  case  upon  this  motion. 

[They  also  referred  to  Lord  ^edesdale's  book(/)  as  to  the 
cases  in  which  a  court  of  equity  would  refuse  to  exercise 
jurisdiction,  by  restraining  the  assertion  of  doubtful  rights 
m  a  manner  productive  of  irreparable  injury.] 

Mr.  J.  Pearson^  Q.C.,  and  Mr.  Russetl  Mobertson^  for  the 
defendants :  The  only  question  for  the  court  to  decide  now 
is,  whether  or  not  at  this  particular  period  there  is  iuris4ic- 
tion  to  restrain  the  defendant,  Mr.  Barnett,  from  taking  a 
certain  proceeding  to  recover  a  debt  which  he  alleges  to  be 
due  to  himself.  As  to  the  form  or  shape  our  proceedings 
will  take,  that  is  a  matter  for  us  to  consider  whenever  we 
take  them. 

[The  Vice- Chancellor  said  he  should  refuse  to  interfere 
to  restrain  the  defendant  from  bringing  an  action  or  taking 
proceedings  to  go  to  arbitration  or  any  mode  of  recovering 
the  debt  except  the  proceeding  by  a  petition  to  wind  up.] 

The  question  is,  wnether,  when  you  refuse  on  principle  to 
grant  an  injunction  against  our  proceeding  by  action,  you 

(»)  Page  183. 
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can  also,  upon  principle  or  upon  authority,  restrain  us  from 
taking  this  other  proceeding  upon  petition.  The  court  can- 
not prevent  us  from  presenting  a  petition  to  wind  up  sub- 
ject to  the  liability  which  *everv  person  falls  under  oi  [190 
paving  costs  if  he  is  wrong.  The  evidence  in  the  case  on  be- 
half 01  the  defendants  goes  to  show  that  owing  to  the  conduct 
of  the- plaintiffs  we  were  delayed  in  the  execution  of  our  con- 
tract. The  evidence  denies  all  the  statements  in  the  bill  as 
to  complaints  being  made  of  the  manner  in  which  the  works 
were  carried  out,  and  as  to  payments  having  been  made 
to  us  in  excess  of  the  work  done.  Then,  by  stating,  as  we 
do,  that  the  plaintiffs  are  not  in  a  position  to  pay  their  debts, 
we,  in  fact,  allege  the  insolvency  of  the  company.  We  show 
upon  our  affidavits  that  there  is  still  owing  to  us  about 
£30,000  for  the  works  done  under  the  contract,  and  there  is, 
at  any  rate,  sufficient  evidence  to  prove  that  a  large  sum  is 
still  due  to  us.  We  have  a  right,  therefore,  to  demand  pay- 
ment of  that  money,  and  if  payment  is  refused,  then  we 
have  a  right  to  present  a  petition  for  winding  up.  The  court 
cannot  prevent  us  from  taking  this  course  upon  the  mere 
unsustained  allegation  that  the  debt  is  disputed.  The  de- 
fendants are  large  shareholders  in  the  company  as  well  as 
creditors,  and  if  they  can  bring  forward  evidence  upon  their 
petition  that  the  company  is  insolvent,  the  court  cannot 
avoid  making  a  winding-up  order.  Under  the  1  &  2  Vict, 
c.  112,  s.  8,  every  person  who  claims  a  debt  from  another  has  a 
right  to  serve  him  with  a  notice  for  payment  of  the  debt,  and 
unless  he  takes  certain  proceedings  specified  in  the  act,  thei^ 
he  is  liable  to  be  declared  bankrupt.  That  is  exactly  the 
same  proceeding  here. 

Applications  like  the  present  have  frequently  been  made 
to  the  courts,  and  have  Deen  refused.  In  the  case  of  Pirn 
V.  Wilson(^\  which  was  to  restrain  proceedings  in  bank- 
ruptcy, the  Lord  Chancellor  said  the  Legislature  had  chosen 
to  give  a  creditor  different  modes  of  proceeding.  If  a.  cred- 
itor was  proceeding  by  action  it  was  perfectly  plain  that  this 
court  could  not  restrain  the  action,  and  there  was  no  differ- 
ence in  that  ca^e.  There  was  a  statutory  enactment,  and 
inasmuch  as  the  Legislature  had  chosen  to  give  that  par- 
ticular remedy,  it  was  not  for  the  court  to  interfere.  The 
case  of  Attwood  v.  Banks  (*)  was  there  referred  to,  which  was 
also  a  motion  to  restrain  a  creditor  from  taking  proceedings  in 
bankruptcy  under  the  statute  1  &  2  Vict.  c.  110,  and  that  case 
showed  exactly  under  what  circumstances  the  court  would 
interfere.     *There  the  motion  was  granted  for  this  [191 

(»)  2  Ph.,  668.  *     O  2  Beav.,  192. 
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reason — ^not  because  the  court  would  restrain  the  proceeding 
in  bankruptcy  where  a  debt  was  merely  disputed,  or  where 
the  proceeding  might  do  irreparable  injury  to  the  debtor, 
but  Decause  there  was  an  agreement  between  the  debtor  and 
the  creditor  which  made  it  inequitable  that;  he  should  take 
any  proceedings  whatever.  In  the  case  of  the  London  and 
Pans  Banking  Corporation^  cited  by  Mr.  Higgins,  it  ap- 
pears that  the  money  was  brought  into  court,  and  that  is 
what  the  plaintiffs  ought  to  do  in  this  case,  but  their  only 
equity  is  that  the  debt  is  disputed,  and  on  that  ground  alone 
they  ask  the  court  to  prevent  Mr.  Barnett  from  taking  those 
proceedings  which  the  Iiegislature  says  he  is  entitled  to  take  if 
he  is  not  paid.  If  this  were  a  motion  to  restrain  an  action 
at  law  upon  a  bill  of  exchange,  and  the  defence  was  that  the 
debt  was  disputed,  the  court  would  say,  Show  me  a  bona  fide 
ground  for  disputing  the  debt ;  and,  upon  that  being  shown, 
then  the  action  might  be  restrained,  but  only  upon  payment 
of  the  money  into  court.  Every  man  who  alleges  tliat  his 
neighbor  owes  him  a  debt  has  two  ways  of  proceeding  for  the 
recovery  of  his  debt — he  may  bring  a  simple  action,  or  he 
may  take -out  a  debtor's  summons  under  the  Bankruptcy 
Act.  If,  in  the  latter  case,  he  is  defeated  and  proves  no 
debt,  he  may  have  done  irreparable  damage  to  the  man 
against  whom  he  issues  the  summons,  but  tliat  individual 
has  his  remedy,  for  he  may  bring  an  action  for  malicious 
proceedings  against  him  and  recover  damages.  So  in  the 
same  way  with  regard  to  a  conipany.  There  are  two  modes 
provided  by  the  legislature.  It  you  have  a  claim  against  a 
company,  you  have  a  right  to  prosecute  it  by  means  of  an 
action ;  but  if  you  have  any  doubt  of  their  solvency,  you 
are  entitled  to  serve  them  with  the  statutory  notice  to  pay 
your  debt,  and  if  they  do  not  pay  it,  they  must  submit  to  be 
wound  up.  If,  when  the  petition  comes  on,  the  debt  is  not 
proved,  tnen  the  petition  will  be  dismissed  with  costs.  If 
such  a  proceeding  is  taken  maliciously,  and  without  any 
fair  or  honest  cause,  the  company  would  have  an  action  for 
damages  against  a  person  who  proceeded  in  that  way.  But 
the  company  has  no  right  to  come  here  and  ask  the  court  in 
the  first  instance  to  say  that  the  defendant  is  not  entitled  to 
take  those  proceedings  which  the  Legislature  says  he  is  en- 
192]  titled  to  take.  The  court  cannot  *restrain  sdch  a  pro- 
ceeding, because  it  may  think  that  the  presentation  of  such 
a  petition  may  do  an  injury  to  the  company.  In  the  Lan- 
caster and  Carlisle  Railway  Company  v.  North-  Western 
Railway  Company  (*),  a  bill  was  filed  to  restrain  an  appli- 
ed 2  K.  ifc  J.,  293. 
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cation  to  Parliament.  This  was  opposed  on  the  ground  that 
it  was  contrary  to  public  policy,  and  that  the  agreement 
entered  into  between  the  parties  not  to  apply  to  Parliament 
was  void.     The  injunction  was  refused  in  that  case. 

If  this  motion  succeeds,  any  company  may  meet  the 
claims  brought  against  them  by  filing  a  bill  to  restrain  pro- 
ceedings under  the  Coippanies  Act,  and  getting  an  affidavit 
stating  that  the  debt  is  disputed.  We  show  by  our  evidence 
that  this  is  not  a  bona  fide  dispute.  We  show  from  the  full 
accounts  set  out  that  there  is  a  sum  of  at  least  £30,000  due 
to  us,  and  the  only  way  in  which  it  is  met  is  by  saying  that 
if  the  accounts  were  taken  there  would.be  a  different  com- 
plexion put  upon  the  facts ;  but  this  is  no  answer  to  the 
clear  statement  made  by  us,  and  the  whole  question  can  be 
as  well  settled  in  a  winaing-up  as  by  any  other  proceeding 
taken  by  us  for  the  recovery  of  our  debt. 

Sir  K.  Malins,  V.C:  The  Cadiz  Watei-works  Company, 
who  are  the  plaintiffs  in  this  case,  is  a  company  whicli  was 
incorporated  in  1871  for  the  purpose  of  supplying  the  city  of 
Cadiz  with  pure  water.  In  order  to  obtain  that  object  it  was 
necessary  to  construct  very  extensive  works.  The  defen- 
dants, Barnett  &  Gale,  who  were  contractors  in  a  very  large 
way  of  business,  entered  into  a  contract  to  construct  the 
necessary  works  for  the  waterworks  of  Cadiz,  in  consideration 
of  sums  of  money  which  may  be  stated  roundly  at  £290,000, 
of  which  a  large  proportion  was  to  be  paid  in  money  and 
the  residue  in  shares.  It  appears  by  the  statements  on 
this  bill,  and  it  is  proved  by  the  affidavits  of  the  plaintiffs, 
and  not  disproved  by  the  affidavits  of  the  defendants,  and 
indeed  expressly  admitted,  .that  under  that  contract  the 
company  have  paid  £203,143  in  cash  and  £47,000  and  a  frac- 
tion in  shares,  making  in  round  numbers  £250,000  actually 
paid  under  this  contract.  In  the  course  of  the  work  those  sort 
of  disputes  have  arisen  which  are  very  common  *be-  [193 
tween  persons  employing  contractors  and  the  contractors. 

It  has  been  said,  and  I  am  afraid  with  some  truth,  that 
the  contractors  have  been  very  much  in  default,  that  they 
were  short  of  money,  that  they  did  not  pay  their  workmen 
regularly,  that  the  company  was  accordingly  obliged — and  it 
is  distinctly  sworn — to  take  upon  themselves  payments,  and 
to  make  payments,  which  the  contractors  ought  to  have  made, 
that  the  contractors  were  behind  in  point  of  time,  and  have 
been  guilty  of  very  considerable  default  in  the  execution  of 
the  works.  On  the  other  hand,  it  is  said,  as  is  usual  in  such- 
cases,  with  regard  to  the  default,  ''Although  we  admit  it 
has  taken  place,  it  has  been  caused  by  your  defs-ult  in  not 
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patting  us  in  possession  of  the  land  through  which  we  were 
to  put  the  pipes  to  conduct  the  water  to  Cadiz  in  due  time, 
ana  although  there  may  have  be6n  defaults,  they  are  attrib- 
utable to  you,  and'  not  to  us.''  Thus  say  the  contractors. 
The  result  is  that  the  contractor,  Mr.  Bamett,  says  (because 
Mr.  Gale  is  now  out  of  the  firm)  there  is  a  large  sum  of 
money,  in  round  numbers  about  £30,000,  due  to  me.  The 
company  say,  on  the  contrary,  he  is  considerably  overpaid, 
and  if  a  proper  account  is  taken  between  them,  it  will  be 
shown,  instead  of  his  having  to  receive  money,  he  will  have 
to  pay  money  to  the  company.  Now,  I  think  this  is  a  case 
in  which  Mr.  Barnett  believes  money  is  due  to  him.  I  think 
the  company  and  its  directors  believe  that  he  is  overpaid. 
There  being,  therefore,  this  dispute  between  them — where 
one  side  believes  that  the  other  nas  been  overpaid,  and  the 
other  believes  he  has  a  large  sum  of  money  to  receive — that, 
I  think,  may  be  properly  described  as  a  iona  fide  dispute 
as  to  the  amount  of  the  debt.  It  is  thoroughly  settled  now 
that  on  a  petition  to  wind  up  no  order  can  t^  made  until  the 
debt  is  proved  where  there  is  a  bona  fide  dispute  as  to  its  ex- 
istence. If  Mr.  Bamett  is  right,  the  tribunals  of  the  country 
are  open  to  him ;  he  can  bring  an  action ;  he  has  a  contract 
which  entitles  him  to  drive  the  company  to  arbitration,  or 
he  may  tile  a  bill  in  this  court  to  force  the  company  to  an 
account,  such  as  was  made  in  Mcintosh  v.  Great  Western, 
Railway  Company  (*)  and  many  other  cases  of  that  kind,  in 
which  it  was  tnoroughly  settled  that  this  court  would  enter- 
tain such  a  bill  for  an  account  of  works  done  by  the  con- 
194:]  tractor  under  such  a  contract  as  this.  *Therefore  there 
are  at  least  three  remedies  open  to  him — action  at  law,  arbi- 
tration, or  bill  in  equity,  which  is  the  simple  remedy  for  a 
debtor  whose  debt  is  disputed.  It  is  said  he  has  a  fourth 
remedy,  and  that  is  the  one  with  which  he  seems  to  be 
enamored,  namely,  a  petition  to  wind  up  the  company ;  and 
the  only  question  I  have  to  decide  here  is  whether,  under 
these  circumstances,  he  ought  to  be  permitted  to  present  a 
petition  to  wind  up  the  company  while  the  three  other  rem- 
edies are  open  to  him.  Now,  I  beg  to  say  that  my  interpre- 
tation of  the  Companies  Act  is  that  it  is  not  a  remedy  intended 
by  the  Legislature,  or  that  ought  ever  to  be  applied,  to  en- 
force payment  of  a  debt  where  these  circumstances  exist — 
solvency  and  a  disputed  debt.  It  has  been  attempted  to 
prove  to  me  that  there  are  not  only  allegations  but  proofs  of 
insolvency  here.  I  heard  every  word  of  the  affidavits  read, 
and  I  am  very  glad  to  find  that  neither  Mr.  Barnett  nor  any- 

(»)  8  Sm.  (fc  Giff.,  146. 
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body  connected  with  him  has  ventured  to  say  that  this  com- 
pany is  insolvent.  I  think  it  would  have  been  a  gross 
misrepresentation  if  he  had  said  so ;  to  his^redit  he  has  not, 
and  I  am  satisfied  it  is  a  solvent  company.  Therefore,  the 
company  being  solvent,  and  there  being  a  bona  fide  dispute 
as  to  the  debt,  what  injury  am  I  doing  Mr.  Barnett  by  re- 
straining him  from  presentmg  a  petition  to  wind  up.  If  he 
E resented  such  a  petition,  and  it  came  before  me,  it  would 
e  my  duty  to  dismiss  it  with  costs,  because,  although  a 
petition  may  be  presented  when  the  creditor  does  not  know 
that  the  debt  will  actually  be  disputed,  if  it  turns  out  after 
the  presentation  of  the  petition  tnat  it  is  disputed,  that  is  a 
ground  for  ordering  the  petition  to  stand  over  till  the  debt 
is  i)roved.  But  if  a  man  will  be  so  absurd  as  to  present  a 
petition  to  wind  up  when  he  has  distinct  notice  that  the  debt 
IS  disputed,  and  tne  circumstances  show  that  it  is  bona  fide 
disputed,  and  also  when  he  knows  that  the  company  is  sol- 
vent, if  he  will  have  recourse  to  this  vexatious  mode  of  pro- 
ceeding, I  can  entertain  no  doubt  that  the  duty  of  the  court 
under  those  circumstances  would  be,  not  to  suspend  the  pe- 
tition, but  absolutely  to  dismiss  it  with  costs.  And  I  bejj  to 
express  my  opinion  that  this  court  ought  not,  and  I  think 
will  not — at  all  events  I  will  not  until  I  am  controlled  by 
higher  authority — permit  this  winding-up  process  to  be 
made  a  vehicle  of  oppression.  What  is  Mr.  Barnett' s  ob- 
ject %  He  must  *have  some  sinister  object.  The  argu-  [195 
ments  surprise  me  that  have  been  addressed  to  me.  What 
is  the  result,  suppose  I  allow  him  to  go  on  to  present  a  peti- 
tion to  wind  up  %  How  will  it  advance  his  case  ?  When  the 
petition  comes  on  it  would  be  dismissed.  How  should  it  bd 
settled  ?  Even  if  it  is  not  dismissed  with  costs,  as  it  would 
be,  what  would  be  done  with  the  petition  ?  It  would  be  or- 
dered to  stand  over  until  proof  of  the  debt  claimed  from  the 
company.  And  how  can  it  be  proved  ?  Not  in  a  petition 
for  winding-up,  but  some  other  mode — taction,  suit  in  equity, 
or  arbitration.  What  does  he  do  ? .  He  thinks  if  he  can 
make  it  public,  if  he  presents  this  petition,  that  it  will  be  so 
injurious  to  the  company  that,  rather  than  submit  to  it,  they 
will  settle  with  him.  Gases  have  been  cited  to  show  that 
this  court  will  not  interfere  with  serving  a  debtor's  sum- 
mons, and  will  not  interfere  with  various  other  processes ; 
but  a  winding-up  is  a  totally  different  thing.  How  does  it 
begin  ?  Petition  presented,  then,  advertised  in  the  London 
Gazette,  from  the  London  Gazette  copied  into  a  great  num- 
ber of  newspapers  which  have  a  large  circulation  in  Eng 
land  and  I  suppose  also  in  Spain.  What  is  the  result? 
11  Eng.  Rep.  99 
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Here  is  a  company  perfectly  solvent,  which  has  a  fair  pros- 
pect, as  far  as  I  have  heard,  of  being  successful,  and  you 
nave  it  advertised  in  every  paper  in  England  that  there  is  a 

getition  presented  to  wind  tiiem  up,  a  petition  which  it  must 
e  known  perfectly  well  to  the  petitioner  never  can  succeed. 
For  what  purpose  is  it  presented?  Why,  simply  because 
the  petitioner  thinks  he  will  by  such  means  obtain  his  de- 
mand--and,  for  all  I  can  see,  it  may  be  a  very  unjust  de- 
mand. I  give  no  opinion,  and  I  have  none,  whether  he  is 
right  or  they.  I  give  them  both  credit  for  believing  them- 
selves right,  but  this  is  certainly  not  the  proper  mode  of 
settling  such  a  dispute  ;  which  never  can  be  settled  by  means 
of  a  petition  to  wind  up.  Therefore,  all  the  cases  tliiat  have 
been  cited — the  case  of  Pirn  v.  Wilson  Q  for  instance, 
which  was  merely  a  summons  under  the  1  «;  2  Vict.  c.  110, 
where  there  is  no  advertising,  no  personal  injury  done — have 
no  application  to  this  case,  which  is  one  of  winding  up. 
The  petition  for  winding-up  is  not  to  be  made  the  means 
of  bringing  about  the  collateral  purpose,  and  therefore  this 
196]  court  has  *always  acted  on  principle ;  if  it  sees  a  jpe- 
tition  to  wind  up  presented,  not  for  a  bona  fide  purpose  of 
winding  up  the  company,  but  for  some  collateral  ana  sinis- 
ter object,  on  that  ground  it  will  be  dismissed  with  costs.  I 
have  had  Several  cases  before  me  of  that  sort,  and  I  have 
never  done  otherwise  than  dismiss  such  petitions  with  costs. 
The  case  of  Atwood  v.  Banks  (")  has  no  application,  for  the 
same  reason.  The  case  of  Ex  parte  Rowan  (*),  I  am  very 
much  disposed  to  think,  has  some  application  to  this  case, 
because  there  the  court  certainly  concfemned  the  presenta- 
tion of  a  summons  in  the  Court  of  Bankruptcy  to  enforce  a 
debt  for  a  large  amount  where  it  was  well  known  a  much 
smaller  amount  was  due.  I  think  this  case  does  fall  within 
the  rule  laid  down  by  Lord  Redesdale  in  the  passage  re- 
ferred to,  that  the  object  of  this  court  is  to  restrain  the 
assertion  of  doubtful  rights  in  a  manner  productive  of  irre- 
parable damage.  I  am  satisfied  that  in  this  case  the  presen- 
tation of  a  petition  may  be  productive  of  irreparable  damage 
to  this  company.  The  bill  states  it  will  be  so.  The  com- 
pany has  already  been  injured  by  the  default  and  delay  of 
the  contractor  in  carrying  out  these  works.  He  has  pre- 
vented the  company,  therefore,  from  yet  earning  any  divi- 
dend, and  the  presentation  and  advertisements  of  a  petition 
to  wind  up  the  company  wjll  be  very  injurious  to  their  credit 
and  prospects.  I  believe  if  it  were  advertised  in  the  Span- 
ish newspapers,  people  in  Spain  would  not  understand  it, 

0)-  2  Ph.,  663.  («)  2  Beav.,  192.  (»)  Law  Rep.,  9  Ch.,  621. 
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and  many  people  in  England  would  not  understand  it ;  but 
the  advertising  such  an  application  would,  in  my  opinion, 
inflict  irreparable  injury  on  the  plaintiffs,  while  at  the  same 
moment  it  could  not  possibly  do  the  petitioner,  the  defendant 
Barnett,  the  slightest  good.  The  last  case  on  this  subject  was 
the  one  before  the  Master  of  the  Rolls,  In  re  London  anA 
Paris  Banking  Corporation^  only  noted  at  present  in  the 
Weekly  Notes,  where  this  kind  of  case  arose.  The  peti- 
tioner claimed  against  the  Paris  Banking  Corporation  for  a 
debt  of  £200.  They  admitted  they  owed  him  something, 
but  not  £200.  They  did  not  pay  £200  into  court,  as  it  has 
been  argued  thejr  were  bound  to  do  whatever  the  demand 
was,  but  they  paid  a  smaller  sum  into  court,  the  sum  which 
they  considered  they  owed.  Nevertheless  this  hungry 
♦creditor  would  go  on  with  the  petition  to  wind  up,  [19Y 
because  by  such  a  petition  he  thought  he  could  embarrass 
them,  and  thus  oblige  them  to  submit  to  an  unjust  demand, 
whereas  by  the  ordinary  process  of  an  action  at  law  he 
could  not  do  so.  How  was  it  dealt  with  by  the  Master  of 
the  Rolls  ?  He  said  "  that  there  was  in  this  case  a  bona  fide 
dispute  as  to  the  debt,  and  evidence  that  the  company  was 
solvent,  and  under  these  circumstances  he  could  not  make  a 
jyinding-up  order  ;  further,  he  was  of  opinion  that  the  peti- 
tion was  not  presented  with  the  view  of  winding  up  the 
company,  but  for  the  purpose  of  compelling  them  to  pay 
the  petitioner's  demand ;"  and  he  dismissed  the  petition 
with  costs.  So  in  this  case,  I  am  satisfied,  first,  tnat  the 
company  here  is  solvent ;  secondly,  I  am  satisfied  that  there 
is  a  bona  fide  dispute  with  regard  to  the  debt ;  and,  thirdly, 
I  am  satisfied  that  Mr.  Barnett' s  object  is  not  the  hmia  fiiae 

Eurpose  of  honestly  compelling  the  payment  of  his  debt, 
ut  for  the  purpose  of  making  an  unjust  attempt  to  compel 
them  to  submit  to  an  unjust  demand.  If  there  were  now  a 
petition  to  wind  up  before  me  I  should  dismiss  it  with  costs ; 
and  if  I  had  the  power,  as  between  solicitor  and  client.  I 
have  no  power  of  dealing  with  costs  now,  but  the  applica- 
tion is,  in  my  opinion,  so  clearly  founded  on  principle,  that 
I  accede  to  it.  I  do  not  in  the  slightest  degree  interfere 
with  the  right  to  bring  an  action,  or  file  a  bill";  but  on  this 
application  I  restrain  him  from  presenting  any  petition  to 
wind  up  this  company. 

Solicitors  for  the  plaintiffs :  Messrs.  O.  8,  &  H.  Brandon. 
Solicitor  for  the  defendants :  Mr.  H.  W.  Triiider. 
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198]  *  Wildes  v.  Dudlow. 

[1868     W.     141.] 

Prcmimjry  Note —  Verbal  PromiMe  of  Indemnity — Statute  of  Frmub — ZdabUity 

undertaken  at  tke  Request  of  Another, 

A.,  at  the  request  of  and  on  a  yerbal  offer  by  B.  to  indemnify  him  against  loss, 
joined  wit^  C.  in  a  joint  and  several  promissory  note  which  he  was  afterwards  oom- 
pelled  to  pay : 

Hddf  that  the  offer  to  indemify  A.  was  not  an  a^^reement  within  the  Statute  of 
Frauds,  and,  therefore,  need  not  be  in  writing,  and  that  A.,  haying  afterwards  become 
the  executor  of  B.,  was  entitled  to  retain  the  amount  paid  by  him  on  the  note  as  a 
debt  due  to  him  from  B.'8  estate. 

John  Dudlow,  by  liis  will,  dated  the  24th  of  April,  1852, 
after  directing  that  all  his  debts  should  be  first  paid,  and 
giving  a  legacy  of  £1,200  to  his  daughter  Frances,  the  wife 
of  Henry  Atkinson  Wildes,  gave  to  each  of  her  daughters, 
the  plaintiffs,  who  were  five  in  number,  £600  sterling,  and  to 
her  son,  Henry  Dudlow  Wildes,  £200  sterling,  and  after 
making  certain  other  gifts  he  gave  to  his  daughter  Anne 
Dudlow  £4,000  sterling  over  ana  above  a  sum  of  £300  then 
in  his  hands  belonging  to  her,  and  the  free  use  and  occupa- 
tion of  the  premises  where  she  resided  for  eighteen  months 
after  his  death,  unless  she  and  her  brother  John  Noble  Dud- 
low should  come  to  a  satisfactory  arrangement  for  quitting 
possession  sooner,  and  he  charged  the  payments  and  lega- 
cies upon  his  real  estate,  and  he  constituted  his  son  John 
Noble  Dudlow  his  residuary  legatee,  and  appointed  him  and 
Henry  Dudlow  Wildes  his  executors. 

The  testator,  by  a  codicil  to  his  will  dated  the  22d  of  Jan- 
uary, 1863,  gave  the  occupancy  of  the  house  he  then  resided 
in  to  his  daughter  Anne  for  life  under  certain  conditions, 
and  increased  her  legacy  to  £6,000,  and  declared  that  the 
legacies  bequeathed  to  his  daughter  Anne  by  his  will  and 
codicil  should  be  paid  to  her  in  full,  and  in  preference  to 
any  other  legacies  by  him  given,  and  not  be  subject  to  any 
marshalling  of  assets  in  case  such  a  course  should  become 
necessary. 

The  testator  died  on  the  9th  of  March,  1854,  and  his  will 
199]  was  ^proved  by  John  Noble  Dudlow  and  Henry  Dud- 
low Wildes.  When  the  estate  came  to  be  realized  the  ex- 
ecutors satisfied  themselves  that  it  was  insufficient  in  amount 
to  pay  the  legacies  in  full. 
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The  plaintiffs  then  took  out  a  summons  to  vary  the  Chief 
Clerk' s  certificate,  one  q  uestion  raised  being  as  to  a  sum  of 
£1,000  which  John  Noble  Dudlow  claimed  to  charge  against 
the  testator's  estate  under  the  circumstances  stated  as  fol- 
lows in  the  28th  paragraph  of  the  answer  of  the  executors : 

**  Moreover,  upon  the  said  bankruptcy  of  the  said  Henry 
Atkinson  Wildes,  I,  John  Noble  Dudlow,  was  compelled  to 
pay  a  sum  of  £1,()00  due  upon  a  joint  and  several  promissory 
note  made  by  me  and  the  said  Henry  Atkinson  W  ildes  un- 
der the  following  circumstances :  In  or  about  the  year  1853 
the  testator,  who  had  often  assisted  the  said  Henry  Atkinson 
Wildes  in  raising  money,  requested  me,  John  Noble  Dud- 
low, to  join  the  said  Henry  Atkinson  Wildes  in  a  note  for 
£1,000,  saying  **  that  he,  the  said  testator,  did  not  like  his 
(the  said  testator's)  name  going  so  often  to  Randell  &  Co." 
(the  bankers  of  the  said  testator),  '*from  whom  the  said 
Henry  Atkinson  Wildes  intended  to  raise  the  said  sum,  or 
words  to  that  effect,  and  offering  to  indemnify  me  from  any 
loss  that  might  arise  from  my  joining  in  the  said  note.  Un- 
der the  circumstances  aforesaid,  I,  John  Noble  Dadlow,  con- 
sider myself  entitled  to  recoup  myself  out  of  the  testator's 
estate  for  the  said  sum  of  £1,000,  and  1  submit  whether  I 
am  liablato  account  for  the  same." 

Mr.  Olasse^  Q.C.,  and  Mr.  Herbert  Smithy  for  the  plain- 
tiffs :  This  is  an  attempt  to  set  up  an  agreement  b^  one  to 
become  liable  for  the  debt  of  another  not  in  writing,  and 
therefore  void  by  the  Statute  of  Frauds:  Mallet  v.  Baie- 
i7ian{')\  Cfreenv.  OressweU(^)\  CrippsY.  HartnolK^). 

Mr.  HiqginSj  Q.C.,  and  Mr.  Oroa'oewor  Woods^  for  the  de- 
fendant dudlow :  There  may  be  some  conflict  of  authority 
on  the  question  whether  the  Statute  of  Frauds  can  be  pleaded 
in  opposition  to  this  claim,  *but  the  latest  decisions  [200 
have  overruled  those  which  seemed  to  bring  such  an  agree- 
ment within  the  Statute  of  Frauds.  The  nrst  decision  ad- 
verse to  the  view  of  the  plaintiffs  was  Thomas  v.  Oook  (*). 
It  was  followed  in  Eastwood  v.  Kenyan  (*)  and  in  FUzgerdld 
V.  Dressier  (•),  and  lastly,  in  Reader  v.  Kingham  ('),  which, 
is  very  nearly  like  the  present  case,  and  has  not  been  affected 
by  any  subsequent  decision. 

Mr.  Glasse^  in  reply:  Mr.  Justice  Blackburn's  remarks 
in  MouTvtstephen  v.  Lakeman  (")  show  that  Reader  v.  King- 
ham  is  not  considered  to  have  overruled  Oreen  v.  Cress- 

0)  Law  Rep.,  1  C.  P.,  163.  (»)  11  A.  <ft  E..  488. 

(«)  10  A.  dk  E.,  458.  (•)  7  C.  B.  (N.S.).  874. 

(»)  81  L.  J.  (Q.B.),  160.  •  h  18  C.  B.  (N.a).  844. 

(*)  8  B.  <fc  C,  728.  (>)  Law  Rep.,  6  4  B.,  618. 
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well{^)y  though  Ldkeman  v.  Mountstephen  may  not  itself 
be  an  authority,  having  been  afterwards  taken  to  the  House 
of  Lords  Q- 

Sir  R.  Malins,  V.C:  The  question  is,  whether  this  con- 
tract is,  within  the  4th  section  of  the  Statute  of  Frauds, 
required  to  be  in  writing.  .The  words  of  that  clause  are, 
*'cnarge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another."  What 
was  the  promise  made  by  the  testator  in  this  case  to  the  de- 
fendant John  Dudlow?  It  was  not,  ''I  engage  w^ith  you  to 
be  answerable  to  you  for  the  debt  of  Wildes,"  because 
Wildes  did  not  owe  Dudlow  anything,  but  he  says,  "If  you 
will  do  a  certain  act,  namely,  render  yourself  liable  for  that 
debt,  I  will  indemnify  you.^'  I  thinK  it  perfectly  clear  that 
the  only  contract  which  I  have  to  consider  is,  that  between 
father  and  son.  It  is  not  that  he  will  pay  the  debt  of  Wildes, 
but  that  if  the  son  will  guarantee  Wildes'  debt,  he  will  see 
him  harmless,  or,  in  other  words,  indemnify  him.  If  one 
man  could  induce  another  to  alter  his  line  of  conduct  in  that 
way,  and  then  meet  him  with  the  Statute  of  Frauds,  that 
statute,  instead  of  being  a  protection  against  fraud,  would 
be  the  direct  means  of  fraud.  The  statute  enacts  that  if  one 
201]  tti^n  promises  to  pay  the  debt  of  another  the/*promise 
is  void  unless  it  is  in  writing,  and  no  one  doubts  that  to  be 
the  law ;  but  it  appears  to  me,  upon  principle,  so  plain  that 
the  present  case  is  not  within  the  statute,  that  1  am  very 
glad  to  find  that  what  occurred  to  me  as  being  the  proper 
view  of  the  case  is  finally  decided  to  be  the  law  on  the  sub- 

i'ect.  There  has  been  a  confiict  of  authority,  and  I  confess 
'.  am  surprised  to  find  that  there  has  been  so  much  conflict. 
The  point  was  originally  decided  by  two  of  the  most  emi- 
nent judges  known  on  the  bench  (Mr.  Justice  Bayley  and 
Mr.  Justice  Parke,  afterwards  Lord  Wensleydale)  in  the 
case  of  Thomas  v.  Cook{*\  and  they  decided  it  upon  the 
plainest  principles  of  common  sense  and  justice.  I  was 
therefore  surprised  to  find  that  in  a  later  case  of  Green  v. 
Cresswell  (*)  the  same  court,  constituted  at  that  time  of  other 
judges,  had  taken  a  different  view,  and  a  view  which,  if  it 
jiad  been  maintained,  I  possibly  should  not  have  felt  myself 
obliged  to  follow.  But  I  am  happy  to  find  that,  the  matter 
having  been  most  carefully  and  elaborately  considered  in 
the  case  of  Reader  v.  Kingham  (*),  when  the  full  number  of 
judges  was  present,  the  case  of  Green  v.  Oresswell  was  over- 
ruled, and  tne  law  as  laid  down  by  Thomas  v.  Oook  restored. 


[ 


0  10  A.  dk  E.,  458.  (»)  8  B.  <k  C,  728. 

«)  Law  Hep.,  7  H.  L.,  17.  (*)  13  C.  B.  (N.S.),  844. 
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The  learned  judges  commented  upon  those  cases,  and  said 
that  the  law  was  accurately  laid  down  in  Thomas  v.  Cook; 
and  I  entirely  agree  in  that  expression  of  opinion.  I  accord- 
ingly decide  that  where  one  person  induces  another  to  enter 
into  an  engagement,  by  a  promise  to  indemnify  him  against 
liability,  that  is  not  an  agreement  within  the  Statute  of  Frauds, 
and  does  not  reauire  to  be  in  writing.  This  is  a  case  in 
which  a  father  induced  his  son  to  guarantee  the  debt  of  his 
son-in-law  upon  a  promise  that  he  would  see  him  harmless. 
Upon  every  principle  of  justice  he  is  bound  to  indemnify  him; 
and  I  think,  therefore,  that  the  son  is  perfectlj^  right  in  help- 
ing himself  out  of  the  estate  which  has  come  into  his  hands. 
The  force  of  the  decision  in  Reader  v.  Kingham  was  some- 
what shaken  by  the  opinion  expressed  by  Mr.  Justice  Black- 
burn in  Mouidstephen  v.  Lakeman  (*) ;  but,  as  the  decision 
of  the  Queen's  Bench  in  that  case  was  reversed  in  the  Ex- 
chequer Chamber  ('),  and  also  in  *the  House  of  Lords  ('),  [202 
the  law  rests  on  the  plain  and  reasonable  ground  upon  which 
it  was  put  in  Reader  v.  Kingham  Q.  The  decision  is,  there- 
fore, entirely  in  favor  of  the  defendant ;  and  I  hold  that  the 
Chief  Clerk  has  done  perfectly  right  in  allowing  this  £1,000 
with  interest.  Therefore  the  motion  to  vary  the  certificate 
in  that  respect  must  be  dismissed  with  costs. 

Solicitors:   Messrs.  Claborh  &  Fear  on;  Mr.  W.  Compton 
Smith. 

(»)  Law  Rep.,  6  Q.  B.,  618.  (>)  Law  Rep.,  1  H.  L.,  17. 

(«)  Law  Rep.,  7  Q.  B.,  196.  (♦)  18  C.  B.  (N.S.),  844. 

It  is  settled  that  if  B  agree  with  C  ing  did  not  himself  execute  the  instra- 

that  if  he  will  execute  an  instrument  ment,  and  was  not  bound  thereby,  such 

as  co-surety  for  A,  he  (B)  wiU  indem-  an  agreement  was  within  the  statute 

nify  him  from  loss,  such  agreement,  in  of  frauds.      Such  were  the   facts  in 

a  suit  by  B  against  C  for  contribution.  Kingly  y.   Balcome,  4   Barb.,    181 ; 

will  be  enfor^  and  held  valid  :  Barry  Qreen  ▼.  Chrestoell,  10  Adolph.  &  Ellis, 

V.  Ransom,  12  N.  Y.  Rep. ,  462 ;  MaOory  458 ;  Baker  v.  DiUenan,  21  How.  Prac. , 

V.  QiOe,  21  N.  Y..  412  ;   Harrison   v.  444,  8.  C,  12  Abb.  Prac.,  813. 

SatPtel,  10  Johns.,  242  ;  {jhapin  v.  Mer-  But  the  contrary  has  been  held,  and 

rill,  4  Wend.,  657  ;  Turner  v.  Davies,  we  think  properly :  ConJceyv.  Hopkins, 

2  Espinasse,   478;   Taylor  v.  Savage,  17  Johns.,  118  ;   Ohapin  v.  Merrill,  4 

12Mass.,  102;  Pitman's  Pr.  and  Surety,  Wend.,  657;   Harrison  y.  Sawtel,  10 

160,  marg.  p. ;  1  Story's  Eq.  Jur.,  §498;  Johns.,  242  ;  Hale  v.  Andrus,  6  Cowen, 

Cutler  V.  ETnei^f,  87  N.  H. ,  667  ;  2  Story  225. 

on  Cont.   (5th  ed.).  §  1148;  Boss  v.  See  also  Sanders  v.  OiUespie,  59  N. 

Espy,  66  Penn.  St.  Rep.,  481,  5  Am.  Y.,  250. 

Rep.,  394  ;  Sanders  v.  OiUespie,  59  N.  And  Mr.  Parsons  seems  to  be  of  opin- 

Y.,  250.     See  Cressioell  v.  Wood,  10  Ad.  ion  that  the  distinction  is  without  foun- 

&  Ell.,  460  ;  PenneU  v.  Muleahy,  8  Ir-  dation  in  fact :  8  Parsons  on  Cont.  (6th 

ish  Law  Rep.,  444.  ed.),  2},  and  note  p. 

The  court  in  Barry  v.  Ransom,  12  The  rule  is  the  same  in  Massachu- 

N.  Y.  R«p..  462  (see  pp.  467-8),  say  a  setts  as  in  England  :  Beake  r.  Cole,  22 

distinction  has  been  claimed  in  some  Pickering,  97  ;  Perley  v.  i^mng,   12 

cases  that  where  the  person  Indenmify-  Mass., 29 <;  thapin  r,  Lapham,  20Pick- 
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ering,  467 ;  Aldrich  v.  Ames,  0  Gray,  76.        Even  though  the  debtor  agree  to  pay 

In    New    Hampshire  :    Holmes    ▼.  interest :  Reynolds  y.  Ward,  5  Wend., 

KiUghi,  10  N.  H.,  175  ;  CuOer  v.  Erne-  602. 
ry,  87  N.  H.,  567.  Bitt  an  agreement  by  a  trastee  of  the 

In  Kentucky :  Dunn  y.  West,  5  B.  principal  debtor  with  an  indorser  be- 

Monroe,  876,  881 ;  Lucas  y.  CTiarnber-  fore  a  note  is  due,  that  if  the  indorser 

lain,  8  B.  l^onroe,  276.  will  pay  it  the  trustee  will  indemnify 

In  Georgia  :  Jones  v.  Shorter,  1  Geor-  him,  is  valid  :  VAmoreux  v.  Gould, 

gia,  294.  7  N.  Y.,  849  ;  Hammond  y.  Shspard, 

In  New  Jersey  :  Apga^  v.  HU&r,  24  29  How.  Prac..  190. 
New  Jersey  Law,  (4  Zab.),  812.  Forbearance  to  sue  for  an  indefinUe 

And  80  it  seems  in  Pennsylvania  :  tims,  or  a  promise  to  remain  as  surety 

Boss  y.  Espy,  66  Penn.  St.  Rep.,  481,  for  another  for  an  indefinUe  time,  is  no 

6  Am.  Rep. ,  894.  sufflicient  consideration  to  pay  the  debt. 

And  in  Wisconsin  :   Vogdl  y.  Melms,  in  the  one  case,  or  to  indemnify  the 

81  Wise.,  806  ;  Shook  y.  Van  Mater,  surety  in  the  other;  Rix  y.  AdamJt,  9 

22  Wise.,  632,  634  Vermont,  283;  Bank  of  Troy  y.  Top- 

It  seems  in  Vermont:   Beaman  y.  piny,  9  Wend.,  273. 
BusseU,  20  Vermont,  205.  In  order  to  constitute  a  valid  agree- 
In  Iowa :  MiUs  v.  Brown,  11  lo.,  814.  ment,  in  consideration  of  forbearance 

It  seems  in  Maine :  Smith  v.  Sayward,  of  suit,  it  is  necessary  that  the  contract 

6  Greenleaf ,  604,  606-8.  should  be  certain  and  definite  in  its 

In  Connecticut :  Beed  v.  Holcomb,  81  terms,  as  to  the  period  of  forbearance : 

Conn.,  860.  Oamett  v.  Kirkman,  83  Mississippi, 

It  seems  in  Indiana  :  Dovmey  v.  Hi-  889. 
nohman,  25  Ind. ,  453.  If  one  after  the  giving  of  a  promisso- 

In  Missouri  such  a  promise  is  held  ry  note  without  any  agreement  at  the 

to  be  within  the  statute  of  frauds  and  execution  thereof,  that  the  maker  shall 

to  b^  void  :  Bessig  v.  Britton,  59  Mo.,  procure  a  surety,  sign  the  same  as  sure- 

204,  2  Central  Law  Jour.,  296,  and  see  ty,  or  guaranty  the  payment  thereof 

note  at  end  of  case.  without    any  new    consideration,   his 

A  promise  by  one  already  legally  lia-  agreement  is  without  consideration  and 

ble  for  a  debt,  in  consideration  of  such  void  :  Smith's  Man.  Com.  Law,  Ist  Am. 

liability,  to  pay,  if  waited  on  a  certain  ed.,  57  (marg.  p.,  48);  Jaekson  v.  Jaek- 

time,  creates  no  new  liability,  and  is  son,  7  Ala.,  791 ;  Beebey.  Moore,  8  Mc- 

without  consideration  :  BusseU  v.  Buck,  Lean,  387  ;  Qreen  v.  Shepard,  5  Allen, 

11  Vermont,  166 ;  Deacon  v.  Oridley,  689 ;     Ware    v.   Adams,    24     Maine, 

28  Law  and  Eq..  846,  15  C.  !B.,  295  ;  177 ;  Courtney  v.  Doyl,  10  Allen,  122 ; 

Moss  v.  BaiTiMgge,  81  Enff.   Law  and  W?iite  v.  Fidd,  30  Vermont,  338 ;  Mc- 

Eq. ,  665,  S.  C.  4  De  Gex,  MacNaghten  Comey  v.  Stanley,  8  Cushing,  85;  Fams- 

&  Gordon,  292.  u)orth  v.  Clark,  44  Barb.,  601 ;  Ellis  v. 

If  the  creditor  in  consideration  of  se-  Clark,  110  Mass.,  889,  392  :  Wilson  v. 

curity  deducts  $50  from  the  debt,  and  Martin,  74  Penn.  St.  Rep.,  159  ;  Stoud- 

the  debtor  on  the  security  becoming  enmirev.  H'ar«,  48  Ala.,  589  ;  WiUiatne 

due  agrees  to  pay  the  $50  in  considers-  v.  Sims,  22  Ala.,  512  ;  Beall  v.  Bidge- 

tion  of  forbearance  upon  the  security,  u^ay,  18  Ala.,  117  ;  Smith  v.  Ites,   15 

such  agreement  to  pav  the  $50  is  valid:  Wendell,  182  ;  Moss  v.  Shannon,  1  Hil- 

Flatt  v.  Walrath,  Lalor's  Sup.,  59.  ton,  177. 

See  Keeler  v.  Salisbury,  27 Barb.,  485.        See  also  Weed  v.  Clark,  A  Sandf.,  31. 

A  promise  by  a  debtor  that  he  will        A  promise  to  pay  the  debt  of  another, 

not  pay  a  debt  then  past  due,  until  a  if  waited  on  a  certain  time,  leaving  the 

future  day  named,  and  that  he  will  debt  to  be  enforced  during  that  time 

then  pay  the  same  with  interest,  was  against  the  debtor,  is  nudum  pactum 

held  not  to  be  a  food  consideration  for  and  void  :  BumcHy.  Buck,  11  Vt.,  166. 
the  promise  of  the  creditor  to  extend        But  where  the  maker  of  a  note  agrees 

the  time  for  payment :  Kellogg  v.  Olm-  at  the  time  of  giving  it,  to  procure 

stead,  25  N.  Y.,  189,  affirming 2& Barb.,  a  good  signer,  or  a  certain  person  as 

96  ;  Beynolds  v.  Ward,  5  Wend.,  502  ;  surety,  and  the  defendant  afterwards 

Gibson  v.  Benne,  19  Wend.,  389  ;  Hunt  executes  it  pursuant  to  such  agreement, 

y.  Bloomer,  6  Duer,  202.  the  original  agreement  of  the  maker 
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and  the  loan  bjr  the  payee  furnish  a  An  agreement  to  forbear  to  sue  for  a 
good  consideration  for  the  defendant's  definite  and  limited  time  is  a  good  con- 
signature,  and  he  is  bound  thereby:  Mc-  sideration  for  a  promise  to  pay  the  debt. 
Naught  y.  MeGlaury,  42  N.  Y.,  22  ;  and  is  valid  if  in  writing  ao  as  not  to 
JSmeryv.  Hdbeony  62  Maine,  578 ;  Lean-  be  void  by  the  statute  of  frauds  :  Trad- 
ard  V.  WUke8,  36  Maine,  265 ;  Klein  v,  ere*  Bank  v.  Bradner,  43  Barb.,  393  ; 
Currier t  14  Illinois,  237 ;  Sawyer  v.  HockeTibury  v.  Meyers,  34  New  Jersey 
F&mald,  59  Maine,  503';  Parker  v.  Law,  846  ;  Ai^'a  v.  TFi&5<?ic,6  Conn.,  81; 
Bradley,  2  Hill,  584.  Beekwith    v.    ATigeU,  6    Conn.,   315  ; 

Otherwise  if  the  subsequent  signer  Breed   v.  HiUhovMy  7  Conn.,  523,   1 

be  a  married  woman :  Sawyer  v.  i^er-  Parsons  on  Contracts  (6th  ed.),  444  and 

wjXd,  59  Maine,  500.  notes  ;  Maeelier  v.  Martin,  1  Wilson's 

If  one  procure  another  to  become  his  (Ind.)  Superior  Court  Rep.,  423. 

surety,    and    subsequently    procure  a  See  Thialman  v.  Banrbun,  5  Indiana, 

third  person  to  sign  a  promise  of  indem-  178. 

nity  to  the  first  surety,  there  being  no  But  an  agreement  to  forbear  will  not 

new  consideration,  and  this  not  being  be  inferred  from  the  mere  taking  of  a 

done  in  consideration  of  any  contract  notepayable  in  future  :  Bank  0/  T^oy 

made  at  the  time  of  the  original  con-  v.   Topping,  9  Wend.,  273;  SmiUh  v. 

tract,  the  contract  of  indemnity  is  void  loee,  15  Wend.,  182. 

for  want  of  a  consideration:   Rix  v.  See  Moak's  VanSantvoord's  PI.,  688; 

Adams,  9  Vermont.  233 ;  Jonea  v.  Shor-  Edekenbury  v.  Meyers,  34  New  Jersey 

ter,  1  Georgia,  294.  Law,    346  ;    McComey   v.   Stanley,  8 

An  agreement  upon  a  past  considera-  Cushing,    88 ;    Breed    v.  HiUhouee,  7 

tion  is  void :  Stoats  v.  Hewlett,  5  Denio,  Conn. ,  523  ;  Moss  v.  Shannon,  1  Hilton, 

559 ;  Parker  v.  Bradley,  2  Hill,  584.  177  ;  Deacon  v.  Oridley,  28  Eng.  L.  and 

Although  not  if  to  guaranty  a  valid  £q.,  345,  S.  C.  15  C.  B.,  295  ;  Thomp- 

renewal  of  a  past  indebtedness  :  Staats  son  v.  Gfray,  63  Maine,  228  ;  York  v. 

V.  Hewlett,  5  Denio,  559.  Pearson,  63  Maine,  587. 

The  recital  of  a  consideration  for  a  An  agreement  to  forbear  in  order  to 

guaranty  is  binding  upon  the  promis-  be  valid  must  be  with  the  knowledge 

Bor,  and  if  not  paid  in  fact,  the  guaran-  and  assent  of  the  debtor :  EUis  v.  Clark, 

ty  is  not  for  that  reason  invalid  :  Childs  110  Mass.,  389  ;  Stoudenman  v.  Ware, 

Y.Bamum,   11  Barb.,  14;  WaleoU  v,  48  Ala.,   589;    Williams    v.  Sifhs,  22 

Bonalds,  2    Robertson,  620;    QoU  v.  Ala.,  512;  Beall  v.  Bidyway,  18  Ala.« 

Jfat.  Prot,  etc,,  25  Barb.,  190.  117. 


[Law  Reports,  19  Equity  Cases,  207.] 
V.  C.  M.,  Dec.  21, 1874. 

*Ward  V.  Beeton.  [207 

[1874    "W.     268.] 

Copyright — Use  of  Ncane — Employer  and  Agent — Injury  to  Emptoyet's  Property — 

JnjvnctUm, 

The  plaintiffs  had  purchased  the  copyright  of  and  the  right  to  use  the  name 
of  the  defendant  in  the  publication  of  a  work  called  "  Beeton's  Christmas  Annual," 
and  the  defendant  agreed  to  give  his  whole  time  to  the  service  of  the  plaintiffs,  and 
not  to  engage  in  any  other  business : 

Hdd,  that  the  defendant  muit  be  restrained  from  advertising  a  rival  work. 

The  plaintiffs,  Messrs.  Ward  &  Lock,  were  publishers 
and  booksellers,  and  carried  on  business  under  the  style  of 
Ward,  Lock  &  Tyler  down  to  the  month  of  June,  1873,  when 
Tyler  retired  from  the  firm. 

11  Eng.  Rep.  100 
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The  defendant,  Samuel  Orchart  Beeton,  was,  down  to  the 
year  1866,  in  business  as  a  publisher  and  bookseller,  and 
was  the  proprietor  of  various  books  and  in  particular  "Bee- 
208]  ton's  Christmas*  Annual,"  which  was  then  in  its  seventh 
year  of  publication.  In  1866  the  defendant  entered  into  an 
arrangement  with  his  creditors,  uiider  which  the  plaintiffs 
purchased  the  whole  of  his  copyright,  stock-in-trade,  and 
business  property.  In  the  month  of  February,  1869,  an 
agreement  was  entered  into  between  the  plaintiffs  and  the 
defendant,  which  was  to  commence  as  from  September, 
1866,  and  was  in  the  following  terms :  First,  the  defendant 
to  devote  the  whole  of  his  time  and  attention  to  the  devel- 
opment of  the  publishing  and  bookselling  business  of  Ward, 
Lock  &  Tyler,  and  under  their  direction  S.  O.  Beeton 
shall  not  directly  or  indirectly  engage  in  any  other  business 
or  enterprise,  or  be  directly  or  indirectly  interested  therein, 
without  the  consent  of  Ward,  Lock  &  Tvler.  Secondly, 
Ward,  Lock  &  Tyler  to  have  the  use  of  S.  O.  Beeton' s  name 
for  the  purpose  of  their  present  or  future  publications,  and 
S.  O.  Beeton  not  to  permit  the  use  of  his  name  for  any  publi- 
cation without  Ward,  Lock  &  Tyler's  consent.  In  consider- 
ation of  the  services  of  S.  O.  Beeton  and  the  use  of  his  name 
as  aforesaid.  Ward,  Lock  &  Tyler  to  pay  him  a  salary  as  fol- 
lows :  namely,  from  September,  1866,  to  July,  1867,  at  the 
rate  of  £400  a  year ;  from  July,  1867,  to  July,  1869,  a  salary 
equivalent  to  one-sixth  part  or  share  of  the  net  yearly  profits 
of  Ward,  Lock  &  Tyler  in  their  business ;  from  July,  1869, 
to  July,  1871,  a  salary  equivalent  to  one-fifth  of  the  said 
profits ;  and  after  such  period  a  yearly  salary  equivalent 
to  one-fourth  of  such  net  yearly  profits.  The  agreement 
further  provided,  that  nothing  therein  contained  should 
operate  as  a  partnership  between  the  plaintiffs  and  the  de- 
fendant, and  that  it  should  be  lawful  for  the  plaintiffs  to  put 
an  end  to  the  agreement  by  giving  six  months'  notice  in 
writing ;  and  also  that  upon  such  notice  being  given  the  de- 
fendant to  have  the  option  of  receiving  payment  from  the 
plaintiffs  of  the  yearly  sum  of  £500  during  nis  life,  on  con- 
dition that  the  defendant  should  not  directly  or  indirectly  be 
engaged  in  or  interested  in,  or  permit  his  name  to  be  used  in 
connection  with  any  other  publishing  or  bookselling  busi- 
ness, or  any  publications  whatever,  other  than  the  Weekly 
Dispatch  newspaper,  except  with  the  consent  of  the  plain- 
tiffs, or  of  electing  to  be  tree  from  any  restriction  as  to  the 
use  of  his  name  and  as  to  his  being  engaged  in  any  other 
business,  in  which  case  the  annuity  not  to  be  payable; 
209]  *and  in  case  of  the  defendant's  death  the  plaintiffs  to 
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be  at  liberty  to  continue  the  use  of  his  name  in  connection 
with  their  publishing  business. 

Under  the  above  agreement  the  said  annual,  called  "Bee- 
ton's  Christmas  Annual,"  had  regularly  been  published  by 
the  plaintiffs  up  to  Christmas,  1873,  and  the  defendant  had 
contributed  to  and  assisted  in  such  publication.  In  1872 
the  said  annual  consisted  of  a  production  which  acquired 

great  notoriety  as  "The  Coming  K ;"  its  publication, 

however,  took  place  under  the  management  oi  the  defen- 
dant without  the  plaintiffs  having  seen  the  MSS.  or  having 
been  consulted  with  regard  to  certain  passages  therein  con- 
tained, and  the  plaintiffs  refused  to  have  any  second  edition 
published. 

In  1873  "Beeton's  Annual,"  as  published  by  the  plain- 
tiffs, consisted  of  a  production  called  "The  Siliad,"  which 

was  written  by  the  same  authors  as  "The  Coming  K ," 

being  the  defendant,  Mr.  Doughty  and  Mr.  Emerson. 

In^July,  1874,  the  plaintiffs  applied  to  the  defendant  to 
prepare  the  volume  of  "  Beeton' s  Annual "  to  be  published 
at  Christmas,  but  desired  that  the  character  and  contents  of 
it  might  be  different  from  those  of  "The  Siliad,"  with  which 
they  were  dissatisfied,  but  the  defendant  neglected  to  pre- 
pare or  to  assist  in  preparing  the  same. 

In  October,  1874,  the  plaintiffs  heard  that  the  defendant 
was  en^ged  in  preparing  another  annual  in  opposition  to 
the  plaintiffs ;  and  on  the  23d  of  that  month  they  wrote  to 
the  defendant,  stating  that  they  had  received  reliable  infor- 
mation that  he  was  engaged  in  getting  up  a  Christmas  an- 
nual in  connection  with  Mr.  Doughty,  and  that  he  had 
arranged  with  Mr.  Weldon  for  the  publication  of  the  same ; 
that  this  conduct  was  doing  the  plaintiffs  great  wrong,  and 
was  in  direct  violation  of  their  agreement ;  that  they  siiould 
consequently  take  every  means  in  their  power  to  maintain  their 
rights ;  and  they  repeated  their  request  that  the  defendant 
would  make  proper  arrangements  for  bringing  out  the  plain- 
tiffs' usual  annual.  They  also  required  the  defendant  to 
give  his  attention  to  other  important  matters  which  he  had 
neglected. 

On  the  following  day  the  defendant  answered  the  letter  of 
the  ^plaintiffs,  and  stated  that  they  had  been  wrongly  [210 
informed  as  to  his  being  engaged  in  getting  up  a  Christmas 
annual  in  opposition  to  them.  That  it  was  he  who  had  rea- 
son to  complain  of  the  plaintiffs'  conduct.  He  had  some 
months  before  informed  Mr.  Lock  of  the  whole  plan  he  had 
arranged  for  the  annual  of  1874,  and  he,  as  well  as  Mr. 
Ward,  had  refused  to  publish  it ;  but  as  he  could  not,  un- 
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der  his  agreement  with  the  plaintiffs,  produce  a  Christmas 
annual  ekewhere,  all  the  suggestions  and  plans,  which  were 
a  material  part  of  such  pubhcation,  became  the  property  of 
the  authors  of  the  two  previous  annuals,  of  which  this  one 
was  to  be  the  continuation;  and  these  authors  being  his 
friends,  and  unacquainted  with  publishing,  had  asked  his 
advice  in  manv  tnings,  and  he  could  not  refuse  to  help 
them  ;  that  he  nad  at  their  request  given  instructions  in  con- 
nection with  it,  but  there  was  nothing  in  this  conduct  incon- 
sistent with  his  agreement  with  the  plaintiffs.  He  had  merely 
assisted  his  friends  with  his  advice,  but  he  denied  having  en- 
tered into  any  arrangement  with  them  as  to  sharing  any  profits 
or  losses.  He  further  stated  that  he  could  not  at  a  moment's 
notice,  or  even  a  month' s  or  a  quarter' s  notice,  produce  some 
splendid  novelty  which  was  to  bring  in,  as  the  plaintiffs 
seemed  to  expect,  a  sum  of  £1,200. 

As  the  defendant  still  declined  to  prepare  for  the  plaintiffs 
their  Christmas  annual,  the  plaintius  arranged  with  one  of 
the  authors  of  ^^The  Siliad"  to  write  the  annual,  and  it  was 
announced  by  advertisement  that  the  forthcoming  "  Beeton' s 
Annual"  would  be  entitled  '*  The  Fijiad." 

On  the  13th  of  November  last  there  appeared  in  the  public 
newspapers  three  advertisements  issued  by  the  defendant, 
one  addressed  to  the  booksellers,  another  to  advertisers,  and 
a  third  to  the  public,  all  of  them  in  the  following  terms, 
with  only  slight  variations  : 

*'  It  has  just  come  to  my  knowledge  that  Messrs.  Ward, 
Lock  &  Tyler  are  about  to  announce  the  issue  of  'Beeton' a 
Christmas  Annual'  for  this  year.  My  lon^  connection  with 
the  trade  obliges  me  instantly  to  state  that  I  have  no  hand  or 
concern  whatever  in  this  annual.  Further,  I  feel  it  mv  duty 
to  state  that  I  devised  long  ago  my  usual  annual  for  the 
season  in  collaboration  with  the  authors  of  'The  Coming 

211]  K '  and 'The  Siliad.'     The  title  of  *the  annual  now 

in  the  press  is,  'Jon  Duan.'     It  is  written  by  the  authors  of 

'The  Coming  K '  and  'The  Siliad,'  and  for  reasons  not 

pertinent  here  to  state  it  will  not  be  issued  by  Ward,  Lock 
&  Tyler,  but  by  Weldon  &  Co.,  15  Wine  Office  Court,  Fleet 
Street."  • 

The  plaintiffs  had  also. recently  discovered  that  the  defen- 
dant had  threatened  to  take  legal  proceedings  against  Mr- 
Emerson,  the  gentleman  who  was  preparing  the  plaintiffs' 
forthcoming  annual,  and  Mr.  Head,  who  was  to  print  it,  in 
case  they  f uither  assisted  in  bringing  out  the  plaintiffs'  book, 
and  had  stated  to  them  that  his  connection  with  the  plaintiffs 
had  terminated. 
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The  plaintiffs  alleged  that  this  last  statement  was  untrue, 
since  there  had  been  no  termination  of  the  agreement  of  the 
13th  of  February,  1869.  They  also,  alleged  that  the  defen- 
dant had  a  direct  pecuniary  interest  in  the  enterprise  of 
bringing  ont  the  annual  entitled  "Jon  Duan,"  and  that 
such  profits  ought  to  be  accounted  for  to  the  plaintiifs  dur- 
ing the  pendency  and  operation  of  the  said  agreement. 

The  bill  prayed  that  the  defendant  might  be  restrained  bv 
injunction  from  publishing,  issuing,  or  circulating  any  such 
advertisements,  circulars,  or  letters  as  aforesaid,  containing 
any  statement  or  representation  that  the  defendant  is  inter- 
ested or  concerned  in  any  annual,  book,  or  publication, 
other  than  "Beeton's  Christmas  Annual**  so  published 
from  year  to  j^earby  the  plaintiffs,  or  that  the  defendant's 
connection  with  the  plaintiffs'  firm  is  terminated,  or  that 
the  use  of  the  defen^nt's  name  by  the  plaintiffs  for  the 
purposes  of  their  said  "  Beeton' s  Christmas  Annual"  is  im- 
proper or  unauthorized.  That  the  defendant  might  be 
ordered  to  account  for  all  profits  made  by  him  from  or  by 
means  of  the  said  annual  called  "Jon  Duan,"  and  that  such 
profits  might  be  applied  under  and  in  accordance  with  the 
agreement  of  the  13th  of  February,  1869.  And  that  the  de- 
fendant might  be  ordered  specifically  to  perform  the  said 
agreement,  the  plaintiffs  being  ready  and  willing  to  perform 
the  agreement  on  their  part.  That  the  defendant  might  be 
ordered  to  pay  to  the  plaintiffs  due  compensation,  m  the 
nature  of  damages,  for  nis  wrongful  conduct  therein  com- 
plained of,  and  that  he  might  be  ordered  to  pay  the  costs 
of  the  suit. 

An  injunction  was  applied  for  on  the  24th  of  November, 
1874,  *to  restrain  the  defendant  from  issuing  the  ad-  [212 
vertisements  set  forth  in  the  bill ;  and  the  Vice-Chancellor, 
upon  being  informed  that  the  defendant  resided  at  Green- 
hithe,  a  place  distant  from  London  about  one  hour  by  rail- 
way, gave  leave  to  serve  notice  of  motion  for  the  following 
day,  and  on  the  25th,  as  no  counsel  was  instructed  on  behalf 
of  the  defendant,  the  injunction  was  granted  as  to  the  adver- 
tisements in  the  form  or  the  prayer. 

The  case  now  came  on  upon  motion  to  dissolve  the  in- 
junction. 

Mr.  Higgins^  Q.C.,  and  Mr.  D.  Jories^  in  support  of  the 
motion:  We  submit  that  upon  the  construction  of  the 
agreement  of  September,  1866,  between  the  plaintiffs  and  the 
defendant,  the  plaintiffs  were  not  justified  m  bringing  out  a 
work  which  has  never  had  the  sanction  or  supervision  of 
Mr.  Beeton.    It  is  true  they  purchased  the  right  to  use  the 
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name  for  all  their  publications,  but  the  trustees  under  the 
arrangement  made  by  Mr.  Beeton  had  no  right  to  sell  his 
name  for  all  future  time ;  and  Mr.  Beeton  only  engaged  to 
give  the  use  of  his  name  for  those  publications  to  be  brought 
out  under  his  supervision,  and  so  long  as  he  remained  con- 
nected with  the  flfrm  of  Ward,  Lock  &  Tyler.  The  plaintiffs 
could  not  use  the  name  of  Mr.  Beeton  for  works  not  superin- 
tended by  him  without  committing  a  fraud  upon  the  public. 
A  publisher  has  no  right  to  state  what  is  false  upon  his  title- 
page,  and  by  such  means  to  lead  the  public  to  purchase.  It 
was  laid  down  as  a  principle  in  the  case  of  IjecUher  Cloth 
Company  v.  Amefrican  Leaifier  Cloth  Company  C\  that 
where  an  advertisement  of  a  trade  or  a  trade-mark  states 
that  which  is  not  true,  it  cannot  be  made  the  subject  of  pro- 
tection by  the  Court  of  Chancery.  So  in  Wriaht  v.  Tal' 
lis  (•),  where  a  book  was  published  as  a  translation  of  a 
work  written  by  a  well-known  German  author,  and  it  was 
discovered  that  no  such  German  work  existed,  and  the  book 
was  in  fact  the  production  of  an  Englishman,  it  was  held 
that  the  publisher's  conduct  was  in  the  nature  of  crimen 
falsi^  and  no  copyright  in  such  a  work  could  be  maintained. 
In  Maoswell  v.  nogg  {*)  it  was  stated  by  Lord  Justice  Cairns 
that  there  could  be  no  copyright  in  a  name,  under  the  act 
213]  5  &  6  Vict.  c.  46 ;  and  m  *this  case  it  is  shown  that 
there  is  not  merely  a  trade  name,  but  a  name  by  which  the 
public  have  a  guarantee  that  the  work  will  be  done  or 
superintended  by  Mr.  Beeton.  *' Beeton' s  Christmas  An- 
nual" is  not  a  trade  name  which  carries  with  it  any  value,  but 
it  is  a  Christmas  annual  conducted  by  Beeton,  a  man  favor- 
ably known  to  the  public,  which  is  of  importance  to  the 
purchasers  of  the  book,  and  if  the  book  is  not  conducted  by 
Beeton  it  is  no  longer  "  Beeton' s  Christmas  Annual." 

Then  as  regards  the  conduct  of  Mr.  Beeton.  It  is  shown 
by  the  letters  which  passed  between  him  and  the  plaintiflfs 
that  the  plaintiflfs  refused  to  bring  out  the  annual  which  he 
had  projected,  and  for  which  he  had  made  arrangements  with 
the  authors ;  he  was  therefore  justified  in  assisting  those 
authors  to  publish  what  they  had  already  written  under  the 
belief,  whicli  they  were  justified  in  entertaining,  that  Mr. 
Beeton  would  continue  to  bring  out  his  annual.  Mr.  Beeton 
gave  these  gentlemen  his  assistance  in  bringing  out  their  own 
work,  whicn  he  was  perfectly  justified  in  doing,  and  though 
the  plaintiffs  accuse  him  of  being  pecuniarily  interested  in 
that  work,  the  fact  is  absolutely  denied  by  the  defendant, 

0)  11  H.  L.  C  623.  O  1  C.  B.,  898. 

C)  Law  Rep.,  2  Ch.,  807. 
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and  there  is  no  evidence  whatever  to  shake  the  statement 
made  by  him. 

When  Mr.  Beeton  found  out  by  the  plaintiffs'  advertise- 
ment that  they  were  about  to  bring  out  his  annual  without 
hid  co-operation,  he  considered  it  his  duty,  both  to  himself 
and  the  public,  that  it  should  be  known  that  he  had  no 
hand  or  concern  in  the  plaintiffs'  annual.  He  consequently 
issued  the  advertisement  now  complained  of,  in  which  there 
is  nothingstated  but  the  plain  truth  in  connection  with  the 
matter.  He  states  that  he  had  long  ago  devised  his  usual 
annual  in  collaboration  with  the  authors  of  ''The  Coming 

K "  and  "The  Siliad,"  and  that  those  authors  were 

about  to  publish  an  annual  under  the  title  of  "  Jon  Duan," 
which  would  be  published  by  Weldon.  All  this  is  perfectly 
true ;  and  Mr.  Beeton' s  conduct  is  quite  justifiable  after  the 
manner  in  which  he  was  treated  b v  the  plaintiffs. 

Then  we  say  further,  that  the  plaintiffs  have  broken  their 
contract  with  us  in  bringing  out  their  Christmas  annual  un- 
der Mr.  Beeton' s  name  without  his  sanction,  and  in  adver- 
tising that  book  to  the  public.  The  case  is  thus  brought 
under  the  authority  of  ^S/pringliedd  Spinning  Com-  [214: 
pany  v.  Riley  (*)  and  Maxwell  v.  Hogg  (*),  in  which  Lord 
Cairns  said  it  appeared  to  him  that  Clark  v.  Freeman  {^) 
might  have  been  decided  otherwise  than  it  was,  on  the 
ground  that  a  man  had  a  property  in  his  own  name.  Mr. 
Seeton  has  a  property  in  his  name  and  in  his  reputation,  and 
the  plaintiffs  are  not  justified  in  using  his  name  to  a  work 
which  he  has  not  sanctioned^ 

Then  we  say  that  the  plaintiffs  were  not  justified  in  apply- 
ing for  an  injunction  wnich  was  for  all  practical  purposes 
ex  parte^  when  from  the  correspondence  which  passed  be- 
tween the  parties  it  is  shown  that  there  was  a  bona  fide  dis- 
pute between  them,  and  Mr.  Beeton  would  have  been  willing 
to  conae  to  an  amicable  settlement. 

Mr.  Glasse^  Q.C.,  and  Mr.  Millar^  for  the  plaintiffs  :  We 
are  here  only  for  the  purpose  of  supporting  the  injunction 
restraining  tne  defendant,  Mr.  Beeton,  from  issuing  the  ad- 
vertisements. We  do  not  seek  to  restrain  the  publication  of 
the  work  called  "Jon  IJuan,"  and  consequently  it  is  not 
our  business  to  argue  whether  the  defendant  has  a  right  or 
not  to  assist  in  that  publication.  That  we  have  a  perfect 
title  to  the  use  of  the  defendant's  name  as  applied  to  our 
annual  cannot  be  doubted.  In  1866  we  purchased  from 
Beeton' s  trustees  the  whole  of  his  copyright,  which  of  course 

(»)  Law  Rep.,  6  Eq.,  561.  (*)  Law  Rep.,  2  Ch.,  807,  810. 

{»)  11  B«av.,  112. 
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included  his  copyright  in  "Beeton's  Christmas  Annual." 
This  necessarily  included  the  right  to  the  use  of  Beeton' s 
name,  for  that  was  the  title  by  wiiich  the  annual  had  been 
known  for  many  years.  Then  by  the  agreement  of  Feb- 
ruary, 1869,  between  the  plaintiffs  and  Beeton,  the  defendant 
distinctly  contracted  to  allow  the  plaintiffs  to  use  his  name 
for  the  purpose  of  their  present  and  future  publications,  and 
in  consideration  of  that  advantage  the  plaintiffs  contracted 
to  give  Beeton  a  large  salary,  and  even  to  continue  an  an- 
nuity to  him  in  case  they  should  find  it  necessary  to  termi- 
nate the  agreement,  oy  that  agreement  Mr.  Beeton  was 
also  bound  to  give  his  whole  attention  to  the  publishing 
business  of  the  plaintiffs.  The  plaintiffs  instructed  him  to 
prepare  as  usual  the  Christmas  annual  for  the  present  year, 
215]  and  these  instruction^  *he  failed  in  fulfilling.  The 
plaintiffs  were  much  dissatisfied  with  the  two  previous  an- 
nuals, and  they  desired  that  the  contents  of  this  year's  an- 
nual might  be  different.  They  were  perfectly  justified  in 
this  course  of  conduct.  Th*^  publishing  business  is  con- 
ducted by  the  plaintiffs,  and  it  is^for  them  to  decide  upon 
the  contents  oi  any  work  they  may  bring  out.  The  defen- 
dant having  sold  his  copyright,  and  contracted  to  allow  the 
use  of  his  name,  has  no  right  to  interfere  or  to  control  the 
plaintiffs  in  the  exercise  of  their  judgment.  In  direct  con- 
travention of  the  agreement  entered  into  by  the  defendant, 
lie  has  issued  advertisements,  the  clear  effect  of  which  must 
necessarily  be  to  damage  the  plaintiffs'  property.  It  is  as- 
serted by  the  defendant  himself  that  he  has  no  pecuniary 
interest  in  the  publication  of  the  "Jon  Duan,"  but  if  so, 
why  should  he  warn  the  public  in  his  advertisement  that 
"his  annual,"  as  he  calls  it — the  annual  in  continuation  of 
"The  Coming  K "  and  "The  Siliad"— will  be  pub- 
lished, not  as  formerly,  by  Ward,  Lock  &  Tyler,  but  by 
Weldon  &  Co.  1  This  is  setting  up  a  rival  publication  to 
destroy  the  property  of  his  employers.  What  can  be  the 
meaning  of  such  conduct,  except  a  pecuniary  interest  in-  the 
rival  annual  i 

We  rest  our  title  to  this  injunction  upon  the  principle  that 
the  court  will  restrain  the  publication  of  any  docninent  tend- 
ing to  the  destruction  of  property,  as  was  done  in  the  case 
of  Dixon  V.  Holden  (*)  and  Rollins  v.  Iliaks  (*).  Your  honor 
laid  down  in  the  first  of  these  cases,  and  repeated  in  the 
second  case,  the  rule  "that  this  court  has  jurisdiction  to 
prevent"the  publication  of  any  letter,  advertisement,  or  other 
document,   which,  if  permitted  to  go  on,  would  have  the 

(»)  Law  Rep.,  7  Eq.,  488.  («)  Law  Rep.,  13  Eq.,  855. 
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effect  of  destroving  the  property  of  another  person,  whether 
that  consists  oi  tangible  or  intangible  property — whether  it 
consists  of  money  or  reputation."  Upon  these  authorities  we 
have  a  right  to  maintain  our  injunction. 

Mr.  Higgins^  in  reply. 

Sir  R.  Malins,  V.C:  This  is  a  motion  to  dissolve  an  in- 
junction which  I  granted,  not  ex  parte^  but  upon  short 
notice,  on  the  26th  of  November  last.  *The  case  is  a  [216 
painful  one  in  many  respects,  and  I  am  very  sorry  that 
gentlemen  have  allowed  the  dispute  to  go  on  so  far.  But 
now  it  has  been  so,  1  must  decide  it  according  to  the  rights 
of  the  parties. 

Mr.  Beeton  has  long  been  known  as  a  literary  man,  par- 
ticularly connected  with  periodicp,l  publications.  This  year 
will  be  the  fifteenth  puolication  of  the  periodical  called 
*' Beeton' s  Christmas  Annual,"  which  was  established  by 
him,  and  from  .evidence  it  appears  to  be  a  work  which  has 
ac<iuired  a  considerable  sale  and  is  of  much  value.  After 
this  publication  had  been  issued  to  the  public  for  about 
seven  years,  Mr.  Beeton  got  into  difficulties,  and  in  the  year 
1866  he  entered  into  an  arrangement  with  his  creditors,  under 
which  the  plaintiffs  and  Charles  Tyler,  then  constituting  the 
firm  of  Ward,  Lock  &  Tyler,  purchased  the  whole  of  his 
copyrights,  stock-in-trade,  and  business  property.  Now 
what  did  they  purchase  ?  They  purchased^  amongst  other 
thinffs,  the  right  to  "Beeton's  Christmas  Annual."  What 
is  tlie  meaning  of  purchasing  "  Beeton' s  Christmas  An- 
nual?" Did  it  mean  that  they  could  not  call  it  ^'Beeton' a 
Annual"  unless  Beeton  supenntended  the  publication  of  it 
or  approved  of  the  contents  ?  It  would  have  been  iust  the 
same  as  if  they  had  bought  Blackwood's  Magazine,  or  Era- 
ser's Magazine,  or  any  publication  known  by  a  particular 
name.  It  does  not  certainly  mean  that  the  person  whose 
name  it  has  borne  is  to  continue  to  be  connected  with  it,  and 
I  take  it  to  be  perfectly  clear  that  when  they  bought  all  the 
copyright,  they  bought  all  the  property,  copyrignt,  and  so 
forth,  constituting  tne  property  of  Beeton ;  and  it  is  per- 
fectly clear  in  my  mind  tnat  they  acquired  the  right  to 
publish  this  publication  as  '' Beeton' s  Annual,"  although 
Beeton  might  not  have  continued  to  have  any  connection 
with  it  whatever.  He  was  a  party  to  that  sale,  either  he,  or 
his  creditors,  or  his  assignee,  and  nothing  can  be  more  un- 
founded than  the  contention  Chat  selling  a  periodical  publi- 
cation means  only  the  one  number  of  it.  It  means  the 
continuance  of  that  thing  known  as  an  annual,  or  a  monthly 
or  daily  publication,  as  the  case  may  be.  When  you  sell  a 
11  Eng.  Rep.  101 


802  EQUITY  CASES.  [L.  R 

18H  Ward  v.  Beeton.  V.C.M. 

newspaper,  it  is  not  mereljr  the  right  to  sell  one  number  of 
it,  but  continuing  to  publish  it  from  day  to  day,  it  may  be 
as  lonff  as  the  world  lasts,  under  the  name  by  which  it  has 
217]  become  known ;  therefore  I  am  of  opinion  *that  the 
sale  of  this  copyright  in  1866  gave  the  plaintiffs  the  right  to 
jjublish  it,  although  Mr.  Beeton  ceased  to  have  any  connec- 
Jion  with  it. 

But,  however,  he  did  not  cease  to  have  any  connection 
with  it,  because  by  an  agreement  in  February,  1869,  by 
which  the  rights  of  these  parties  entirely,  in  my  opinion, 
depend,  the  plaintiffs  are  to  have  the  use  of  Beeton' s  name 
for  the  purpose  of  their  present  and  future  publications. 
Therefore,  according  to  this,,  the  plaintiffs  are  to  have  the 
use  of  his  name  for  the  present  and  future  publications  of 
this  annual,  " Beeton' s  Christmas  Annual,"  because  it  was 
one  of  their  then  present  publications ;  and  therefore,  even 
if  they  had  not  acquired  as  against  Beeton  by  the  former 
conti*act  a  right  to  use  that  name,  this  most  distinctly  gives 
them  that  right.  What  were  their  publications  I  Clearly 
this  annual  was  one  of  them.  But  this  is  not  a  contract  with- 
out valuable  consideration.  What  did  Mr.  Beeton  get  in 
return  ?  First  of  all,  in  consideration  of  the  services  of  S.  O. 
Beeton,  and  the  use  of  his  name,  the  plaintiffs  were  to  jyay 
him  a  salary,  commencing  for  the  first  year  at  £400,  and 
increasing  every  two  years  till  it  amounted  to  one-fourth  of 
the  entire  profits  of  the  business.  He  was  not  to  be  a  part- 
ner, nor  to  be  liable  for  the  debts  of  the  firm ;  but  he  was 
to  be  bound  by  the  statement  of  accounts  which  they 
should  render. 

This  being  in  1869,  matters  went  on  satisfactorily  between 
them,  as  far  as  I  know,  down  to  the  time  of  this  dispute 
arising,  in  the  month  of  October  or  November  last.     ' 

The  annual  was  published  down  to  1873,  and  it  is  said 
that  in  1873  the  sale  was  very  large.  Messrs.  Ward  &  Lock 
seem,  from  some  reasons  or  other  which  have  not  been  ex- 

})lained,  to  have  become  dissatisfied  with  the  contents  of  the 
ast  publication ;  but  Mr.  Higgins  says,  although  they  be- 
came dissatisfied  with  the  contents  they  continued  to  sell 
it,  and  sold  it  at  a  large  additional  price.  All  that  may  be 
true,  but  I  do  not  think  it  affects  tne  question  between  the 
parties  at  present.  But  with  a  view  to  the  publication  of 
the  annual  lor  the  present  Christmas,  it  seems  that  in  July 
last  Mr.  Lock  wrote  to  Mr.  Breton  saying.  We  wish  you  to 
put  in  hand  "Beeton's  Annual "  for  this  year,  but  want  the 
character  of  it  altered  entirely  from  "The  Siliad"^  of  last 
218J  year.    That  *does  not  seem  to  have  been  satisfactory 
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to  Mr.  Beeton.  He  seems  to  have  thought  that  the  charac- 
ter of  the  work  last  jrear  was  perfectly  right — he  seems  to 
have  taken  his  own  views,  and  those  views  did  not  coincide 
with  the  views  of  his  employers,  because  I  must  treat  him 
as  being  the  servant  or  agent  of  this  firm  at  a  salary  which, 
although  not  fixed  in  amount,  is  to  be  a  certain  proportion 
of  the  profits  made  by  this  firm,  and  they  seem  to  have  beep, 
rather  large  in  amount,  for  I  find  that  on  the  31st  of  August 
last  he  is  told  that  £969  have  been  placed  to  his  credit,  as 
being  his  share  of  the  profits  up  to  the  31st  of  July  preced- 
ing. Therefore  for  his  services  he  received  a  very  consider- 
able remuneration,  and  those  services  included  his  giving 
his  best  attention  to  the  conduct  of  their  business,  whether 
as  regards  that  publication  or  not.  However  a  course  of 
conduct  was  then  adopted  by  the  plaintiffs  which  at  one 
time  struck  me  as  being  of  considerable  importance,  namely, 
that  statement  made  by  Mr.  Beeton,  not  contradicted  by  the 
plaintiffs,  in  which  he  said  that  "  Shortly  afterwards,  and 
on  or  about  the  10th  of  November,  1874,  I  discovered  that 
the  plaintiffs  had  made  preparations,  without  consulting  me, 
and  behind  my  back,  for  the  production  of  a  volume  to  be 
designated  as  ' Beeton' s  Christmas  Annual'  for  1874.  I  had 
been  in  communication  with  the  jjlaintiflfs,  both  personally 
and  by  letter,  while  such  preparations  had  been  going  on, 
but  nothing  was  said  to  me  on  the  subject.  I  was  extremely 
indignant  at  this,  as  I  considered  that  the  plaintiffs  had  no 
right  whatever  to  use  my  name  to  a  publication  in  the  pro- 
duction of  which  I  had  taken  no  part."  That,  I  thiuK,  is 
the  misapprehension  of  Mr.  Beeton  which  has  led  to  the 
,  whole  of  this  unfortunate  litigation.  He  had  absolutely 
sold  to  the  plaintiffs  the  right  to  use  the  name  of  "  Beeton' s 
Annual,"  and  if  he  was  so  very  anxious  that  nothing  should 
be  published  under  his  name  which  had  not  received  his 
sanction,  the  contract  should  have  gone  much  beyond  what 
it  did ;  and  he  should  have  said  that  with  regard  to  ''Bee- 
ton's  Annual"  he  should  be  the  editor  of  it,  and  should 
have  the  control  of  it,  and  nothing  should  be  inserted  in  it 
of  which  he  did  not  approve.  If  he  had  had  that  right,  if 
there  had  been  that  stipulation,  he  would  have  been  entitled 
to  come  to  this  court  and  say,  "  This  contract  they  have  en- 
tered *into  with  me,  but  nevertheless,  in  defiance  of  it,  [219 
they  are  going  to  jpublish  a  work  under  my  name  which  I 
have  not  sanctioned,  the  contents  of  which  I  entireljr  disap- 

Erove,  and  it  is  in  violation  of  the  contract  into  which  they 
a ve  entered."     But  there  is  nothing  of  the  kind;  nothing 
approaching  to  it  in  any  way  is  to  be  found  in  the  contract. 
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He  had  given  them  the  absolute  right  to  sell  the  publication 
under  the  name  of  "Beeton's  Annual,"  and  he  has  not  stip- 
ulated that  he  shall  have  any  control  whatever  over  that 
publication.  What,  then,  is  he  bound  to  do  ?  He  is  bound 
to  give,  as  I  read  this  contract,  his  best  attention  to  the  con- 
duct of  the  plaintiffs'  business.  They  are  the  masters,  and 
he  is  the  servant.  He  is  the  servant  of  Messrs.  Ward  &  Lock 
in  this  sense,  that  he  was  receiving  a  salary  from  them,  he 
was  bound  to  conduct  their  business  as  they  thought  fit,  and 
had  no  right  whatever,  in  my  opinion,  to  dictate  in  what 
form  thev  should  publish,  what  works  thej^  should  publish, 
or  who  should  publish  either  that  publication  or  any  other 
they  thought  fit  to  bring  out. 

iSow,  in  this  state  of  things,  in  the  month  of  October  last 
this  dispute  became  ripe,  and  Mr.  Beeton,  feeling  this  dis- 
satisfaction, as  he  has  stated  in  his  affidavit,  while  he  is  in 
the  employment  of  the  plaintiffs,  while  he  is  in  receipt  of 
their  salary,  while  he  is  their  agent  and  their  servant,  with- 
out any  further  communication  with  them,  but  this  sort  of 
altercation  going  on,  thought  fit  to  issue  these  advertisements 
which  led  to  the  application  for  an  injunction. 

I  take  it  nothing  can  be  more  dear,  and  nothing  can  be 
more  important  to  be  clearly  understood,  than  that  a  servant 
is  not  to  act  in  defiance  of  his  master — he  is  not  to  do  any- 
thing which  is  to  destroy  the  property  of  his  master.  If  he 
receives  his  pay  he  must  do  his  best  to  earn  the  par,  but  he 
is  not  to  dictate  to  those  who  employ  him  how  they  shall 
conduct  their  business,  nor  can  he  oe  permitted  to  issue  ad- 
vertisements of  other  publications  which  are  calculated  to 
destroy  that  very  business  which  it  is  his  duty  as  a  servant 
and  agent  to  preserve.  What  does  he  do  ?  It  may  be  that 
if  Mr.  Beeton,  taking  this  extreme  view  of  his  own  rights, 
thought  that  he  was  aggrieved  by  their  publishing  this  an- 
nual under  his  name  containing  matters  which  he  did  not 
approve  of — which,  in  fact,  he  disapproved  of — ^it  is  very 
220]  possible  he  might  *have  been  justified  in  simply  giving 
an  intimation  to  the  public  that,  although  this  annual  is  to 
be  under  his  name  as  "  Beeton' s  Annual,"  they  ai:e  to  un- 
derstand that  he  has  nothing  to  do  with  the  approval  of  its 
contents,  and  that  he  is  not  responsible  for  them.  But  he 
is  not  satisfied  with  that.  It  is  quite  clear  that,  being  the 
agent  and  servant  of  these  plaintiffs,  and  bound,  as  1  said 
before,  to  do  the  best  he  could  in  their  interest,  he  not  only 
does  not  do  that,  but  actually  fosters  the  publication  of 
another  work,  which  is  in  direct  opposition  to  the  plaintiffs, 
and  which,  if  it  succeeds,  is  calculated  entirely  to  destroy 
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their  property.  He  issues  three  advertisements ;  one  is  a 
notice  to  booksellers,  another  to  advertisers,  and  the  third 
to  the  public.  They  are  all  in  nearly  the  same  terms.  He 
begins,  ''It  has  just  come  to  my  knowledge."  That  state- 
ment is  not  candid.  It  is  not  true,  because  the  date  is  the 
13th  of  November,  and  it  had  not  then  just  come  to  his 
knowledge,  for  he  had  known  of  it  for  a  long  time.  "  It  has 
lust  come  to  my  knowledge  that  Messrs.  Ward,  Lock  & 
Tyler  are  about  to  announce  the  issue  of  'Beeton's  Christ- 
mas Annual '  for  this  year.  My  long  connection  with  the 
trade  obliges  jne  instantly  to  state  that  I  have  no  hand  or 
concern  whatever  in  this  annual."  It  is  possible,  if  it  had 
stopped  there,  it  would  not  have  been  a  case  for  an  injunc- 
tion; but  he  goes  on,  ''Further,  I  feel  it  my  duty  to  state 
that  I  devised  long  a^o  my  usual  annual  for  the  season." 
It  was  not  his  annual,  it  ceased  to  be  his  annual  in  1866,  and 
again  by  his  own  contract  in  1869  it  ceased  to  be  his  annual. 
It  was  therefore  a  misrepresentation  to  say  it  was  "my  an- 
nual ;"  he  ought  to  have  said  "the  annual  published  under 
ray  name."  He  never  seems  to  have  got  rid  of  the  idea  that 
.  because  his  name  was  associated  with  it,  therefore  it  was  his 
property ;  a  most  erroneous  view,  as  erroneous  as  he  could 
Lave  taken.     Then  he  goes  on,  "in  collaboration  with  the 

authors  of  'The  Coming  K '  and  'The  Siliad'"— those 

were  the  annuals  of  1872  and  1873.  "-The  title  of  the  annual 
now  in  the  press  is  '  Jon  Duan.'     It  is  written  by  the  authors 

of  'Th«  Coming  K '  and  'The  Siliad,'  and  for  reasons 

not  pertinent  here  to  state  it  will  not  be  issued  by  Ward, 
Lock  &  Tyler,  but  by  Weldon  &  Co."  Can  anything  be 
more  plain  than  that  that  was  intended  to  tell  the  public, 
"Do  not  buy  Ward,  Lock  &  Tyler's  annual,  that  is  not  my 
publication,  that  is  the  spurious  thing.  *Although  I  [221 
do  not  call  mine  'Beetotf  s  Annual,'  the  real  'Beeton's  An- 
nual '  is  that  which,  for  reasons  not  pertinent  to  state,  is  not 
to  be  issued  by  Ward,  Lock  &  Tyler,  but  by  Weldon  &  Co. ; 
that  is  the  publication  you  should  buy  if  you  want  my  an- 
nual "  ?  Then  comes  notice  to  advertisers,  and  the  notice  to 
ther  public  almost  in  the  same  words. 

Now,  if  ever  there  was  an  advertisement  issued  by  a  servant 
calculated  to  destroy  the  property  of  his  master  or  employer, 
this  is  that  publication.  He  says,  The  thing  they  are  going 
to  publish  is  not  my  work,  it  is  a  spurioua  thing ;  my  work, 
and  mine  only,  will  be  published  by  Messrs.  Weldon  &  Co. 
That  is  a  direct  infringement  of  his  duty — the  greatest  breach 
of  duty,  as  the  employed  servant  of  the  plaintiffs.    To  go  on 
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in  this  way,  recopamending  a  rival  publication,  was,  in  my 
opinion,  an  act  of  the  greatest  impropriety. 

Mr.  Beeton  says  that  he  has  no  pecuniary  interest  in  this 
rival  publication.  As  he  says  so,  of  course  I  am  bound  to 
believe  him.  But  what  could  have  induced  him  to  act  thus, 
instead  of  endeavoring  to  further  the  interests  of  the  book- 
sellers with  whom  he  Bad  this  very  onerous  contract  ?  If  he 
thought  he  had  a  case,  he  ought  to  have  filed  a  bill  to  restrain 
them  from  publishing  that  work  with  his  name  when  he  had 
nothing  to  do  with  it ;  but  he  took  the  law  into  his  own 
!hands,  and  issued  the  advertisements,  which  are  calculated 
most  materially  to  injure  the  plaintiffs,  and,  according 
to  his  statement,  it  could  do  him  no  good  except  to  gratify 
his  vanity.  And  when  a  gentleman  thinks  fit  to  destroy  the 
property  of  his  employer  for  the  mere  gratification  of  his 
vanity,  1  can  find  no  excuse  for  him  whatever. 

If,  therefore,  this  were  now  before  me  on  a  motion  for  an 
injunction,  1  should  have  no  hesitation,  upon  these  materials, 
in  granting  the  injunction.     Then  was  I  wrong — were  the 

Parties  wrong  in  applying  for  the  injunction  when  they  did? 
he  case  was  first  mentioned  to  me  on  the  24th  of  November,- 
when,  finding  that  the  defendant  resided  within  an  hour's 
distance  by  railway  from  London,  I  gave  leave  for  short 
notice  of  motion  to  be  served  for  the  following  morning. 
Mr.  Beeton  has  had  much  experience  in  Chancery  suits,  and 
therefore  must  have  well  known  the  meaning  of  that  notice, 
2221  and  the  steps  which  he  should  have  taken  in  regard  *to 
it.  He  might  have  written  at  once  to  his  solicitor  to  instruct 
counsel,  but  as  no  one  appeared  for  him  during  the  day,  I 

f ranted  the  injunction  after  the  facts  had  been  fully  stated, 
was  then  of  opinion,  upon  the  agreement,  that  Mr.  Beeton 
had  no  right  to  set  up  a  rival  publication,  or  to  do  anything 
to  destroy  the  property  of  his  employers,  Messrs.  W'  ard  & 
Lock.  If  Mr.  feeeton  had  felt  so  much  aggrieved  by  this 
injunction,  he  might  have  instructed  counsel  to  move  to  dis- 
solve it  on  the  3d  of  December,  the  first  day  of  the  sittings 
after  term,  but  he  has  done  nothing  until  to-day,  the  21st  of 
December,  and  I  can  only  suppose  that  he  felt  reluctant  to 
come  forward  to  discharge  the  order. 

I  am  clearly  of  opinion  that  the  plaintiffs  had  a  perfect 
right  to  continue  the  publication  under  the  name  of  '*  Beeton' s 
Annual,"  and  to  insert  in  it  such  matters  as  they  thought 
were  best  calculated  to  promote  their  interests.  Mr.  Beeton  * 
has  taken  an  entirely  erroneous  view  in  thinking  that  he  has 
any  veto  as  to  what  the  contents  of  the  publication  shall  be. 
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This  motion,  therefore,  entirely  fails,  and  must  be  refused 
with  costs. 

Solicitors  for  the  plaintiffs:    Messrs.  Ashursty  Morris 

Solicitors  for  the  defendant :   Messrs.  Allen  &  Edwards. 

-  • 

As  to  restraining  an  actor  from  act-  Pleadings,  858,  871 ;  Montctgue  y.  FloC' 

ing  at  anj  theatre  except  one  at  which  Um^  6  Eng.  Rep. ,  704 ;  Daly  ▼.  Smith, 

he  has  contracted  to,   and  enforcing  88  N.   T.  Superior  Court  Rep.,  158, 

specific  performance  of  such  an  agree-  S.  C,  49  Ho^.  Prac.  Bep.,  150. 
ment:  see   Moak's   Van    Santvoord's 


[Law  Reports,  19  Equity  Cases,  222.] 
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Hopkins  v.  Abbott. 

[1874    H.    247.] 
Combruelum  of  WiU — Securiiiet/or  Money — Banker^  Dqxmt  Notet. 

A  testatrix,  having  money  placed  with  her  hankers  on  deposit  notes,  being  receipts 
fur  the  money  "to  account  for  onjdemaiid,'*  gave  "all  bonds,  promissory  notes,  and 
other  securities  for  money  in  my  hands  at  the  time  of  my  decease,  and  aU  moneys 
due  thereon,"  upon  certain  trusts  :     ' 

Heid,  that  the  bankers'  deposit  notes  were  not  included  in  this  bequest,  but  passed 
under  a  residoary  clause. 

Elizabeth  Badcock,  by  her  wUl,  dated  the  18th  of  Octo- 
ber, 1871,  gave  and  bequeathed  all  the  stock  of  the  Governor 
and  Company  of  the  Bank  of  England,  and  all  the  residue 
and  remainder  of  all  shares  and  sums  of  money  in  bank  an- 
nuities or  *any  of  the  public  stocks  or  funds  of  Great  [223 
Britain  of  or  to  which  she  should  die  possessed  or  entitled, 
and  all  dividends  and  interest  which  might  be  due  thereon 
respectively,  and  not  received  by  her  at  the  time  of  her  de- 
cease, "and  all  bonds,  promissory  notes,  and  other  securi- 
ties for  money  in  my  hands  at  the  time  of  my  decease,  and 
all  money  due  thereon,"  unto  Frederick  Abbott  and  B. 
Parsons,  their  executors,  administrators,  and  assigns,  upon 
trust  to  sell  and  convert  and  to  pay  the  proceeds  U>  various 
persons  therein  mentioned.  And  as  to  all  her  real  estate 
whatsoever  and  wheresoever,  and  as  to  her  household  furni- 
,ture,  plate,  linen,  china,  books,  pictures,  and  effects,  and 
all  the  rest  and  residue  of  her  personal  estate  and  effects 
of  what  nature  or  kind  soever,  and  all  such  personal  estate 
and  effects  as  by  virtue  of  any  power  she  was  enabled  to 
dispose  of  by  her  will,  she  cave  and  bequeathed  the  same 
unto  and  to  the  use  of  Mary  Ellen  Badcock,  her  heirs. 
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executors,  administrators,  and  assies,  according  to  the 
nature  and  quality  thereof  respectively,  to  and  for  her  and 
their  own  use  and  benefit. 

The  testatrix  died  in  December,  1873,  and  at  her  death  the 
sum  of  £600  was  standing  to  her  credit  at  her  bankers,  but 
that  sum  was  not  standing  to  her  credit  on  an  ordinary 
drawing  account,  but  was  money  which  had  been  placed  by 
the  tes&trix  to  a  deposit  account  in  her  name  at  tne  Bucks 
and  Oxon  Union  Bank  at  Thame  on  five  different  occasions, 
and  bore  such  interest  as  was  from  time  to  time  allowed  by 
the  said  bank  on  deposit  accounts.  The  testatrix  had  on 
each  of  the  occasions  when  she  had  placed  money  at  the 
bank  on  deposit  taken  from  the  bank:  a  note  signed  by 
the  manager  of  the  bank  as  a  security,  and  such  notes  were 
all  similar  in  their  form,  and  only  differed  in  their  dates 
and  amounts,  and  the  folio  wing  was  a  copy  of  one  of  such 
notes : 

' '  Received  of  Mrs.  Elizabeth  Badcock  one  hundred  and  fifty 
pounds,  to  account  for  on  demand.     Signed    J.  Barratt.'' 

At  the  death  of  the  testatrix  a  sum  of  £10  7*.  6d.  was  due  to 
her  for  interest  on  the  said  sum  of  £600,  and  these  two  sums 
the  trustees  and  executors  paiS  over  to  Mary  Ellen  Badcock 
under  the  belief  that  the  same  passed  under  the  residuary 
224]  clause  in  the  *will  and  was  not  included  in  the  trust 
clause  under  the  words  "all  bonds,  promissory  notes,  and 
other  securities  for  money." 

The  bill  was  filed  by  Charles  F.  Hopkins  and  his  wife 
Mary  Hopkins,  who  were  entitled  to  one-fifth  of  the  prop- 
erty left  by  the  trust  clause,  against  the  trustees  and  a^inst 
Mary  E.  Badcock,  praying  that  the  trustees  might  be 
ordered  to  pay  to  the  plaintiffs  the  said  fifth  part  to  which 
thev  alleged  they  were  entitled. 

Two  demurrers  were  jjut  into  this  bill  for  the  purpose  of 
raising  the  question  at  issue,  one  by  Mary  Ellen  Badcock, 
and  the  other  by  the  trustees  of  the  will. 

Mr.  Bristowe,  Q.C.,  and  Mr, Kay e^  for  the  demurrer  by  M. 
E.  Badcock:  The  only  question  raised  by  this  demurrer  is 
whether  the  £600  deposited  by  the  testatrix  at  her  bankers, 
for  which  the  bankers  gave  her  deposit  notes,  passed  under 
the  words  '*all  bonds,  promissory  notes,  and  other  secu- 
rities for  money."  The  doposit  notes  are  such  as  all  bank- 
ers give  their  customers  when  they  receive  money  which  is 
not  to  be  placed  to  the  ordinarjr  drawing  account,  but  is  to  be 
kept  separate^  and  to  receive  interest  at  any  specified  rate 
according  to  the  ^  value  of  money  at  the  period  when  the 
transaction  takes  place.    The  form  of  the  deposit  note  was 
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eimply  this:  "Received  of  Mrs.  Badcock  one  hundred  and 
fifty  pounds,  to  account  for  on  demand."  These  words  do 
not  constitute  a  promissory  note,  and  therefore  cannot  be  a 
security  for  money  within  the  meaning  of  the  trust  clause. 

It  is  laid  down  in  Byles  on  Bills (*) :  "If  there  be  no  words 
amounting  to  a  promise  to  pay,  the  instrument  is  merely 
evidence  of  a. debt,  and  may  oe  received  as  such  between  the 

Sarties — such  is  the  common  memorandum,  I.  O.  U."  The 
eposit  note  is  therefore  a  simple  I.  O.  U.,  but  is  not  a 
Promissory  note.  The  authority  for  this,  given  by  Mr. 
ustice  Byles,  is  the  case  of  Home  v.  Redfearn  Q.  There 
the  words  of  the  document  were :  "I  have  received  the  sum 
of  £20  which  I  borrowed  of  vou,  and  I  have  to  be  accountable 
for  the  same  with  interest ;''  and  it  was  held  to  be  an  agree- 
ment and  not  a  promissory  note.  There  was  a  similar 
*deci8ion  in  Sibree  v.  Tripp  ("),  where  the  plaintiff  de-  [225 

Sosited  with  the  defendant  the  sum  of  £600,  and  the  defen- 
ant  signed  the  following  memorandum :    "Mr.  Sibree  has 
this  day  deposited  with  me  £600  on  the  sale  of  £10,300  £3 

Eer  cent.  Spanish,  to  be  returned  on  demand."  That  was 
eld  not  to  be  a  promissory  note.  And  in  Barry  v.  Hard- 
ing (*)  it  was  decided  that  an  I.  O..  U.  given  to  the  testator 
for  goods  sold  by  him  was  not  a  security  for  money.  There 
could  not  be  an  action  brought  on  an  I.  O.  U.,  nor  could 
there  be  an  action  upon  such  a  document  as  this  deposit  note. 
It  is  only  an  acknowledgment  of  debt,  which  does  not 
amount  to  a  promissory  note. 

But  these  words  have  already  been  distinctly  adjudicated 
upon.  In  yaisey  v.  Re^nold^  {*)  a  testator  gave  to  one  per- 
son "all  his  moneys  in  hand,"  and  to  another  "all  his 
moneys  out  on  securities."  There  the  balance  at  his  bank- 
ers was  held  to  pass  as  money  in  hand.  And  the  case  of 
Manning  Y.  Pureeing)  is  still  more  conclusive,  for  there, 
under  a  bequest  of  "all  my  moneys,"  it  was  held  to  include 
a  balance  standing  to  the  credit  of  the  testator  at  his  bank- 
ers on  an  ordinary  current  account,  and  also  another  sum 
secured  by  deposit  notes  at  his  bankers  bearing  interest. 
In  Ogle  v.  Knipe  (')  it  was  even  held  that  bank  stock,  being 
only  a  share  in  the  capital  stock  of  a  banking  company, 
did  not  pass  as  a  security  for  money ;  and  it  was  decided 
by  your  honor  in  1868,  in  Stein  v.  Ritherdon^  that  a  bequest 
of  "  ready  money"  included  not  only  money  of  the  testator 

(»)  nth  ed.,  pp.  11,  12.  (»)  6  Ruse.,  12. 

(0  4  Bing.  N.  C,  4S3.  («)  2  Sm.  <fe  Giff.,  284 ;  7  D.  M.  <fe  O.,  66. 

(»)  16  M.  A  W.,  28.  O  Law  Rep.,  8  Eq.,  484. 

(«)  1  J.  <fc  Lat,  476. 

11  Eng.  Rep.  102     • 
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at  his  bankers  on  a  drawing  account,  bat  also  money  on  de- 
posit at  his  bankers. 

Mr.  Siminonds  appeared  for  the  demuiTer  by  the  trustees. 

Mr.  /.  Pearson^  QC,  and  Mr.  RawUnson^  in  support  of 
the  bill :  The  testatrix  held  these  deposit  notes  of  the  bank- 
ers at  the  time  of  making  her  wiU,  and  she  must  have  con- 
sidered that  they  were  securities  for  money,  a^  in  fact  they 
were,  whether  under  technical  language  they  were  promis- 
sory notes  or  not.  She  must,  therefore,  have  intended  to 
226]  bequeath  them  under  the  term  "  securities  *for  money.'* 
li  they  were  not  promissory  notes,  still  the  money  due  from 
the  banker,  and  acknowledged  to  have  been  received  by  him 
to  be  accounted  for,  might  have  been  recovered  either  in  one 
court  or  another,  and  she  called  them  what  she  supposed 
them  to  be — securities  for  money.  Therefore,  to  ffive  effect 
to  the  meaning  of  the  testatrix,  .it  must  be  held  that  the 
deposit  notes  passed  under  the  trust  clause  in  the  will. 

The  passage  read  from  Mr.  Justice  Byles'  book  is  by  no 
means  so  clear  as  to  show  that  these  deposit  notes  are  not 
promissory  notes,  for  he  says,  ''No  precise  words  of  con- 
tract are  essential  in  a  promissory  note,  provided  they 
amount  in  legal  effect  to  an  unconditional  promise  to  pay ; 
thus,  'I  jjromise  to  account  with  A.  B.  or  order  for  £50, 
value  received  by  me,'  has  been  held  a  good  note  within  the 
statute."  Where,  then,  is  the  difference  between  "I  prom- 
ise to  account  for  £60,"  and  "Received  £50  to  account  fori" 
The  case  cited  in  support  of  that  passage  \a  Morris  v.  Lee{^\ 
Many  of  the  cases  cited  had  reference  only  to  whether  the 
documents  required  a  promissory  tiote  stamp  or  an  agree- 
ment stanip.  That  was  so  in  Home  v.  Redfearni^^)  and 
Sibree  v.  Tripp  ("),  but  still  they  were  securities,  and  the 
money  might  have  been  recovered  upon  them.  In  other 
cases,  such  as  Barry  v.  Harding  (^\  the  question  turned 
chiefly  upon  the  construction  of  the  will.  In  that  case  it  was 
held  that  the  I.  O.  U.  was  not  a  security  for  money  within, 
the  meaning  of  the  particular  words  used  in  the  codicil. 
This  was  also  the  case  in  Manning  v.  Pur  cell  (*). 

But  there  are  cases  in  opposition  to  those  cited.  In  Wood- 
hams  V.  Anglo- Australian  Assurance  Company  (")  a  director 
of  a  company  indebted  for  calls  delivered  a  deposit  note  of 
the  company  to  the  plaintiff  for  value  and  without  notice, 
and  it  was  held  that  the  company  were  liable  on  the  note, 

(«)  1  Str.,  629.  (*)  1  J.  A  Lat.,  475. 

C)  4  Bing.  N.  C,  483.  (»)  2  8m.  d  Giff.,  284 ;  7  D.  M,  A  G.,  66. 

0  16  M.  A  W.,  28.  (•)  8  Giff.,  288. 
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and  could  not  set*  off  against  the  plaintiff  the  amoant  dae 
from  the  directors  for  calls;  and  In  re  Oeneral  Estates 
Company  (*),  where  the  directors  of  a  company  gave  to  H. 
an  instrument  by  which  the  company  undertook  to  pay  to 
the  order  of  H.  £1,000,  with  interest  half-yearly,  on  presen- 
tation *of  the  annexed  warrants,  it  was  held  that  this  [227 
was  a  promissory  note,  but  even  if  it  were  not  so,  still  the 
company  were  Dound  to  pay  upon  it.  If,  therefore,  these 
documents  were  not  promissory  notes,  they  were  securities 
for  money,  since  the  money  secured  upon  them  might  be 
recovered ;  so  we  say,  with  respect  to  the  deposit  notes  of 
this  testatrix,  if  they  were  not  promissory  notes  they  were 
securities  upon  which  the  £600  could  have  been  recovered, 
and  under  any  circumstances  they  were  intended  by  the 
testatrix  to  pass  under  the  words  ''securities 'for  money." 

Sir  R.  Malins,  V.C:  If  I  were  to  construe  this  will  ac- 
cording to  what  I  believe  to  have  been  the  intention  of  the 
testatnx,  I  should  say  that  she  meant  to  include  the  deposit 
notes  under  the  words,  "all  bonds,  promissory  notes,  and 
other  securities  for  money  in  my  hands  at  the  time  of  my 
decease,  and  all  money  due  thereon ;"  but  I  am  bound  to 
give  effect  to  the  words  of  the  will  in  accordance  with  the 
authorities.  The  particular  gift  will,  of  course,  only  pass 
what  is  actually  included  in  it,  and  those  portions  of  the 
testatrix's  property  not  comprised  in  the  words  of  that 
clause  will  pass  under  the  residuary  bequest.  It  is  said 
that  these  deposit  notes  given  by  the  bankers  are  securities 
for  money,  and  I  should^  have  been  of  that  opinion  but  for 
the  cases  which  have  already  been  decided.  I  should  have 
thought  the  testatrix  would  have  regarded  deposit  notes  as 
securities  for  money,  and  if  the  case  were  res  Integra  I 
should  so  decide,  but  I  find  that  the  subject  has  been  al- 
ready adjudicated  upon.  There  are  cases  in  which  it  has 
been  decided  that  where  a  person  has  money  in  a  bank,  and 
gives  all  the  money  at  his  bankers,  that  includes  also  any 
money  he  may  have  on  a  deposit  account.  That  was  the 
decision  in  vaisey  v.  Reynolds  ('),  where  a  testator  gave  to 
one  person  "all  my  money  in  hand,"  and  to  another  "all 
my  money  out  on  securities,"  and  there  the  balance  at  his 
bankers  was  held  to  pass  as  money  in  hand.  Then  in  Man- 
ning V.  Pureeing)  there  was  a  bequest  of  "  all  my  moneys," 
and  the  testator  was  possessed  oi  £2,000,  tlie  balance  on  his 
current  account  at  his  bankers,  and  was  also  entitled  to 
*£2,500  on  deposit  notes  of  his  bankers  bearing  inter-  [228 

(')  Law  Rep.,  a  Ch.,  758.  («)  5  Rues.,  12. 

O  2  Sm.  A  Giff.,  284;  7  D.  M.  «k  G.,  66. 
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est  payable  on  presentation  ;  both  these  sums  were  held  to 
pass  under  the  words  "all  my  moneys."  Now  what  is  a 
security  for  money  J  One  would  say  that  an  I.  O.  U.  would 
be  a  security  for  money^  and  I  should  have  been  inclined  to 
think  that  it  was  so ;  but  I  find  it  has  been  held  that  under 
the  words  ''securities  for  money"  an  I.  O.  U.  will  not  pass. 
If  that  is  so,  I  cannot  see  how  a  deposit  note  from  a  banker 
can  be  considered  as  a  security  for  money.  The  case  of 
Stein  V.  Ritherdon^  decided  by  me  in  1868,  has  been  cited- 
I  there  had  to  decide  the  effect  of  the  words  "  ready  money." 
I  held  that  it  was  intended  to  pass  the  money  of  the  testa- 
tor at  his  bankers  on  a  drawing  account,  and  on  deposit  at 
call  at  the  time  of  his  death,  but  not  interest  on  mortgages 
or  dividends  on  stocks  Now  what  are  the  deposits  in  tnia 
case?  I  must  take  it  as  the  bill  states,  that  the  testatrix  had 
from  time  to  time  deposited  money  at  her  bankers  to  the 
amount  of  £600,  and  that  she  had  taken  a  note  in  the  shape 
of  an  acknowledgment  of  the  receipt  of  the  money  which 
was  to  be  accounted  for.  Now,  as  between  the  ban&er  and 
his  customer,  the  contract  must  be  taken  to  depend  upon 
the  written  document  by  which  the  banker  acknowle^es 
the  receipt  of  a  sum  of  money  to  be  accounted  for  on  de- 
mand ;  and  if  the  customer,  under  such  circumstances,  were 
to  overdraw  his  current  account,  and  the  banker  were  to 
dishonor  a  draft  while  he  had  money  of  his  customer  in  his 
hands  upon  a  deposit  account,  upon  such  a  receipt  as  was 
given  in  this  case,  the  banker  would  be  liable  to  an  action 
for  damages. 

I  must  regard  this  money,  then,  as  if  it  were  money  in 
the  hands  of  the  bankers  on  an  ordinary  drawing  account, 
and  must  hold  that  it  does  not  pass  under  the  oequest  of 
securities  for  money.  The  executors,  therefore,  have  done 
right  in  paying  it  to  the  persons  entitled  under  the  residuary 
bequest,  and  tne  demurrers  must  be  allowed. 

Solicitor  for  the  plaintiffs :  Mr.  Crosse. 
Solicitors  for  the  defendants :  Messrs.  Markby^  Tarry  & 
Stewart ;  Mr.  Somerville. 
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♦Batley  V.  Kynock.  (No.  2.)  [229 

[1878    B.     178.] 

Pr<ie(ie&—Paienl — Tried  of  latMet-^Particulars  of  Breaehu» 

Although  upon  the  trial  of  questions  in  a  patent  suit  the  plaintiffs  particulars  of 
breaches  should  give  the  defendant  full,  foir,  and  distinot  notice  of  the  case  intended 
to  be  made  agaiiut  him,  it  is  not  necessary,  in  the  case  of  an  alleged  infringement  of 
a  patent  for  improvements  of  a  particular  article  (e.y.,  cartridges),  for  the  particulars 
to  point  out  the  precise  portions  of  the  specification  alleged  to  have  been  infringed 
when  the  thing  alleged  to  be  an  infringement  iias  been  made  an  exhibit. 
* 

In  this  suit,  which  was  instituted  for  the  purpose  of  re- 
straining an  alleged  infringement  of  a  patent  (vested  in  the 
plaintiflS  by  assignment)  for  improvements  in  cartridges 
adapted  to  breach  loading  tire-arms,  the  following  issues 
had  been  settled  for  trial  before  the  Vice- Chancellor  with- 
out a  jury  : 

1.  Whether  Messrs.  Jones  (to  whom  the  patent  was  granted 
in  1865)  were  the  tirst  and  true  inventors  of  the  undisclaimed 
portions  of  the  patent. 

2.  Novelty  of  invention. 

3.  Infringement. 

On  the  12th  of  November,  1874,  an  application  by  the 
plaintiff  for  leave  to  inspect  the  defendant  s  manufactory, 
and  all  cartridges  and  machinery  therein,  was  refused  (*). 

The  plaintiff  had  delivered  the  following  particulars  of 
breaches : 

That  the  defendants,  between  the  9th  of  September,  1871 
(the  date  of  amending  the  specification  by  disclaimer),  and 
the  30th  of  May,  1873  (the  date  of  filing  the  bill),  made  or 
sold,  or  caused  to  be  made  or  sold,  cartridges  made  in  the 
manner  described  in  the  specification  of  the  patent  granted 
to  J.  &  F.  J.  Jones,  dated  the  4th  of  October,  1866,  as 
amended  by  the  disclaimer  and  memorandum  of  alteration 
dated  the  0th  of  September,  1871,  in  plaintiff's  amended  bill 
of  complaint  filed  in  this  cause  respectively  mentioned : 
that  is  to  say,  in  particular  cartridges,  made  *respect-  [230 
ivel^  with  a  case  to  which  is  attached  a  metal  head,  and 
having  a  cup  or  chamber  formed  in  the  manner  described, 
solid  to  and  in  a  piece  with  the  head,  as  and  for  the  pur- 
poses mentioned  in  the  said  specification. 

(»)  Ante,  p.  90.  . 
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The  defendants  now  moved  that  the  plaintiff  should  fur- 
nish further  particulars  of  the  breaches  alleged. 

Mr.  Swanston^  Q.C,  and  Mr.  Maerory  (Mr.  B.  C.  Willis 
with  them),  for  the  defendants,  in  support  of  the  motion : 
The  plaintiffs  particulars  of  breaches  are  too  wide,  inas- 
much as  thej  simply  charge  us  with  infringement,  without 
specifying  time,  place,  or  circumstances,  or  the  portions  of 
the  invention  alleged  to  have  been  infringed  ;  and  give  us  no 
notice  of  the  case  against  us  on  which  the  plaintiff  intends  to 
rely.  Under  the  general  jurisdiction  of  the  court,  a  plain- 
tiff has  been  ordered  to  specify  and  point  out  the  particular 
articles,  shown  in  the  drawings  annexed  to  the  specification, 
in  respect  of  which  the  infringement,  on  which  ne  intended 
to  rely,  had  taken  place  :  Peiry  v.  Mitchell  (*) ;  and  by  16 
&  16  Vict.  c.  83,  ss.  41,  43,  it  is  provided  that  in  actions  for 
infringement  of  patents,  particulars  of  the  breaches  com- 
plained of,  and  of  objections  on  which  the  defendant  intends 
to  rely,  shall  be  delivered :  that  at  the  trial  no  evidence  shall 
be  allowed  in  support  or  any  alleged  infringement,  or  of 
any  objection  impeaching  the  validity  of  the  patent,  which 
shall  not  be  contained  in  the  particulars  so  delivered ;  and 
that  in  taxing  the  costs,  regara  shall  be  had  to  the  particu- 
lars delivered  in  the  action.  A  mere  allegation  of  general 
user  is  too  wide  :  Morgan  v.  Fuller  (").  We  ask  for  a  simi- 
lar order  to  that  made  in  Lamb  v.  NoUingham  Manvfaxi- 
turing  Company  (before  the  Master  of  the  Rolls  on  the  14th 
March,  1874),  in  which  the  plaintiffs  were  ordered  to  speci- 
fy* "by  reference  to  the^  pages  and  the  lines,  the  parts  of 
the  plaintiffs'  specification  in  respect  of  which  such  alleged 
breaches  have  been  committed." 

Mr.  Kay^  Q.C.,  and  Mr.  Aston^  Q.C.  (Mr.  LococJc  Webb 
with  them),  for  the  plaintiff :  We  have  been  denied  inspec- 
231]  tion  of  the  defendant's  works,  and  *there  being  no 
admission  by  the  defendants  of  infringement,  or  inspection 
allowed  to  the  plaintiff,  as  in  Lamb  v.  Nottingham  Manu- 
facturing Company^  which  was  an  uncontested  case  upon 
these  points,  and  therefore  no  authority  upon  the  present 
motion,  we  have  to  prove  the  case  of  infringement  which 
we  allege  against  them  as  best  we  can.  On  the  other  hand, 
the  defendants,  by  the  pleadings  and  particulars,  and  by  the 
particular  cartridges  which  we  produce  as  exhibits,  and  un- 
dertake to  prove  to  be  of  their  manufacture  and  infringe- 
ments of  our  patent,  have  full  notice  of  the  case  inten<fed 
to  be  made  against  them.  Under  these  circumstances,  the 
plaintiff  will  not  be  tied  down  to  the  precise  terms  of  scien- 
ce) Webst.  P.  C,  269.  («)  Law  Rep.,  2  Eq.,  297. 
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tific  definition,  by  being  compelled  to  set  out  with  minute 
particularity  the  parts  of  the  specification  alleged  to  have 
Deen  infringed :  Needham  v.  Oxley  (*) ;  Talbot  v.  La  Roche  ('). 
Let  the  defendants  admit  that  the  cartridges  which  we  pro- 
duce are  of  their  manufacture,  and  then  cadit  qu(Bstio  as  to 
what  is  charged  with  being  an  infringement  of  our  patent. 

Mr.  Swanswn^  in  reply :  Talbot  v.  jLa  Roche  was  the  case 
of  a  patent  for  a  chemical  process,  and  as  the  slightest  devia- 
tion from*  the  proportions  indicated  would  have  been  fatal 
to  the  plaintiff  on  technical  grounds,  he  was  not  tied  down 
to  giving  a  statement  of  the  particular  parts  of  the  specifica- 
tion alleged  to  have  been  infringed.  In  Needham  v.  Oxley ^ 
the  particular  machines  constructed  by  the  defendant,  and 
complained  of  as  infringements  of  the  patent,  were  all  spe- 
cified in  the  particulars  of  breach.  We  do  not  want  to  tie 
down  the  plaintiffs,  but  we  are  entitled  to  full  and  fair  no- 
tice of  what  is  alleged  against  us,  without  having  to  be  pre- 
pared with  evidence  upon  every  line  of  the  specification. 

Sir  James  Bacon,  V.C.  :  All  that  is  required  and  provided 
by  the  Patent  Law  Amendment  Act,  1852,  which  has  made 
no  alteration  in  the  practice  to  be  observed  in  these  cases,  is 
that  the  defendants  shall  not  be  taken  by  surprise ;  and  it 
is  the  duty  of  the  judge  to  take  care  that  by  the  particu- 
of  breaches  they  shall  have  full  and  fair  *notice  [232 
lars  of  the  case  they  will  have  to  meet.  In  this  case  the 
issue  between  the  parties  is  as  plain  and  simple  as  can  well 
be.  The  bill  charges  that  the  defendants  have  made  cart- 
ridges in  the  manner  and  shape  and  of  the  material  described 
in  the  plaintiff's  patent.  In  support  of  his  case,  the  plain- 
tiff, who  has  been  refused  access  to  the  defendants'  works, 
produces  cartridges — the  very  thing  in  dispute — which  he 
alleges  to  be  an  infringement ;  and  he  undertakes  to  prove 
that  these  things  which  ne  produces  are  of  the  manufacture 
of  the  defendants.  These  articles  have  been  made  exhibits 
fai  the  cause,  and  the  plaintiff  in  prodrfcing  them  has,  in  my 
judgment,  given  the  defendants  all  the  information  which 
they  can  require,  for  they  best  know  what  they  h^ve  or  have 
not  done.  The  case  of  jLamb  v.  Nottingham  Manufactur- 
ing Company  has  been  referred  to,  and  urged  to  be  an  au- 
thority for  tne  order  now  asked  ;  but  that  was  the  case  of  a 
complicated  machine.  In  that  case  there  had  been  inspec- 
tion and  examination,  and  there  the  plaintiff  had  very  prop- 
erly been  required  to  point  out  what  particular  parts  of  tne 
machine  he  alleged  to  be  infiringements  of  his  patent  There 
is  no  analogy  between  that  case  and  this.     Here,  the  very 

0)  1  H.  <fe  M.,  248.  O  16  C.  B.,  310. 
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thing  in  dispute,  which  is  no  bigger  than  one's  thumb,  and 
is  not  a  complicated  machine,  is  made  an  exhibit.  What 
ground,  therefore,  is  there  for  the  objection  as  to  insufficiency 
of  the  particulars,  when  a  plaintiff  produces  the  exhibit,  and 
sajs,  '*  I  hold  in  my  hand  the  very  article  by  which  you  in- 
fnnee  t"  It  would  be  only  hampering  the  plaintiff  to  com- 
pel nim  to  specify  minutely  the  particular  portions  of  his 
specification  alleged  to  have  been  infringed ;  and  as  I  am  of 
opinion  that  the  defendants,  by  the  pleadings  and  particu- 
lars of  breaches,  have  had  full,  fair,  and  sufficient  notice  of 
the  case  intended  to  be  raised  against  them,  the  motion  must 
be  refused  with  costs. 

Solicitors :  Messrs.  Sttbhard  &  Crcmshey;  Messrs.  Treherne 
&  Wojferstan. 


[Law  Reports,  19  Equity  Cases,  233.] 
V.C.B.,  Dec.  16,  16,  19,  1874;  Jan.  11, 1876. 
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[1872    H.     290.] 
VokuUary  Oifl — Intmded  Tramfer  of  Properhf — Det^araHon  of  TrtuL 

Testator,  who  was  the  owner  of  a  share  in  a  colliery,  on  the  11th  of  Febmary, 
1866,  wrote  to  the  plaintiff,  his  daughter,  as  follows:  "  I  have  another  present  to 
make  shortly,  one  share  of  Kyhope  Colliery  .  .  .  and  yon  may  now  consider  that 
yon  have  this  yonrself  from  2d  January  to  receive  dividends  upon.  I  am  also  giving 
to  Sarah  one,  the  same.**  On  the  17th  he  attended  a  meeting  of  shareholders  in  tho 
colliery,  and  signed  the  following  entry  in  the  minute  book  :  "  That  Mr.  N.'s"  (his 
own)  "  proposition  of  transferring  two  of  his  shares  to  the  parties  undernamed  bo 
agreed  to,  viz."  (the  plaintiff  and  her  sister).  It  was  admitted  that  this  sig^iature 
was  not  sufficient,  according  to  the  regulations  of  the  deed  of  partnership,  to  pass  the 
property  in  the  shares.  On  the  26th  of  February  he  a^ain  wrote  to  the  plaintiff: 
"  I  have  arranged  and  made  all  right  with  the  shares  for  you  and  Sarah,  and  divi- 
dends will  be  sent  from  2d  January."  On  the  4th  of  March,  the  testator  wrote  to  the 
plaintiff:  *'Xext  meeting  (private)  we  will  be  enabled  to  make  another  dividend, 
when  you  and  Sarah  will  be  informed."  On  the  16th  of  March  he  sent  the  plaintiff  a 
check  for  the  first  dividend,  with  a  letter  thus :  "  Herewith  I  enclose  check  for 
£37  10«.,  which  you  can  receive  at  the  bank  .  .  .  first  dividend,  made  this  day^."  On 
the  18th  of  Marqh  he  again  wrote  to  the  plaintiff,  as  follows :  "  I  have  yours  m  reply 
to  the  receipt  of  dividend — long  may  you  li%e  to  enjoy  it ;"  and  in  the  same  letter, 
after  referring  to  the  meetiuj?  of  the  17th  of  January,  he  further  said :  **  Well,  when 
I  got  in,  I  openly  at  once  asked  the  question  in  the  presence  of"  (four  persons  whom 
he  named),  "  I  was  about  to  give  to  my  two  daughters  one  share  each,  and  which  ia 
the  way  to  do  it  ?  They  were  all  pleased.  It  was  entered  in  the  minutes  of  the 
book:" 

Held^  that  the  above  expressions  in  letters,  signature  of  minute,  and  gift  of  divi- 
dend, did  not  amount  to  a  declaration  by  the  testator,  nor  to  proof  of  an  intention 
and  determination  on  his  part,  that  he  would  hold  the  shares  for  the  plaintiff;  but 
that  the  testator,  having  the  desire  and  intention  that  she  should,  from  and  after  the 
11th  of  February,  1866,  have  the  shares  as  her  property,  failed  to  fulfil  that  desire, 
and  complete  that  intention. 
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Cause.  At  the  date  of  the  transactions  below  mentioned 
the  Ryhope  Colliery,  in  the  county  of  Durham,  was  divided, 
in  point  of  interest  into  612  shares,  of  which  four  were  com- 
monly held  together — such  four  612ths  being  usually  spoken 
of  and  treated  as  one  '*  share." 

*In  the  beginning  of  the  year  1865  the  testator,  Wil-  [234 
liam  Nicholson,  was  the  owner  of  several  of  these  "  shares." 

By  the  deed  of  partnership  under  which  the  colliery  com- 
pany was  constituted,  dated  the  1st  of  January,  1859,  it  was, 
amongst  other  things,  provided  as  follows : 

32.  That  no  partner  should  sell  or  transfer  by  way  of  sale 
to  any  person  (not  being  his  son,  brother,  or  nephew)  any 
share  held  by  him  in  the  copartnership,  save  under  the  pro- 
vision in  that  behalf  thereinafter  contained,  and  that  no 
partner  should  on  any  other  occasion,  without  the  consent  of 
a  special  meeting  of  the  copartners,  transfer  any  such  share 
to  any  person  not  being  a  copartner. 

38.  That  all  transfers  of  shares  in  the  said  copartnership 
should  be  in  form  approved  of  by  the  solicitor  of  the  copart- 
nership, otherwise  the  same  should  be  void,  and  that  all 
transfers  should  forthwith  after  execution,  or  in  cases  of 
such  purchase  as  therein  referred  to  at  such  time  as  therein 
provided  in  that  behalf,  be  lodged  at  the  principal  ojffice  of 
the  copartnership. 

39.  That  no  person  should  thereafter  be  admitted  or  be- 
come a  partner  in  the  said  copartnership  until  he  should 
have  lod!ged  the  deed  or  instrument  of  transfer  (if  any)  to 
him  at  the  principal  office  of  the  copartnership,  and  until  he 
should  have  executed  and  lodged  as  aforesaid  some  deed 
approved  by  the  solicitor  of  the  partnership^  and  prepared 
by  him  at  such  person's  expense,  by  which  such  person 
should  bind  himself  to  observe,  perform,  and  become  subject 
to  the  covenants  and  provisions  contained  in  or  made  by 
virtue  of  the  now-statmg  indenture,  and  that  until  the  re- 
(juisitions  of  that  clause  were  complied  with,  any  deed  or 
instrument  of  transfer  which  mignt  have  been  executed 
should,  as  regarded  the  copartnership,  be  of  no  effect. 

On  the  lltn  of  February,  1865,  the  testator  wrote  to  his 
dauji^hter  Louisa,  the  wife  of  the  Rev.  Charles  Tebbott  Heart- 
ley,  m  these  terms : 

"I  have  another  present  to  make  shortly,  one  share  of 
Ryhope  Colliery  .  .  .  making  all  alike,  and  you  may  now 
consider  that  you  have  this  to  yourself  from  2d  January  to 
receive  dividends  upon.  I  am  also  giving  to  Sarah  one,  the 
samp,  which  will  I  *trust  make  you  both  more  inde-  [235 
pendent ...  the  share  is  worth  £2,000." 
11  Eng.  Rep.  103 
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On  the  17th  of  February  an  ordinary  meeting  of  the  part- 
ners was  held,  at  which  the  testator  and  two  of  his  sons, 
William  and  John,  who  were  also  partners,  and  other  part- 
ners, were  present.  At  this  meeting  the  testator  announced 
his  intention  of  transferring  one  of  his  shares  to  each  of  his 
two* daughters,  Louisa  Heartley  and  Sarah  Elizabeth,  the 
wife  of  William  Lewers.  This  proposal  was  agreed  to,  as 
appeared  by  the  following  entry  in  tne  minute  book : 

''That  Mr.  Nicholson's  propositions  of  transferring  two 
of  his  shares  to  the  parties  under-named  be  agreed  to,  viz : 

"  L.  N.  Heartley,  1  per  128. 
"S.  E.  Lpwers,  1  per  128." 

This  minute  was  written  in  the  boot  by  John  Nicholson, 
and  was  signed  by  the  testator. 

On  the  25th  the  testator  wrote  to  his  daughter  Louisa  as 
follows : 

''  I  have  arranged  and  made  all  right  with  the  shares  for 
you  and  Sarah,  and  dividends  will  be  sent  from  2d  Jan- 
uary." 

On  the  4th  of  March  the  testator  wrote  again  to  his 
daughter  Louisa  as  follows  : 

"Next  meeting  ^private)  we  will  be  enabled  to  make 
another  dividend,  when  you  and  Sarah  will  be  informed." 

On  the  16th  of  March  the  testator  sent  to  his  daughter 
Louisa  a  check  drawn  in  the  name  of  the  partnershin  firm, 
for  the  first  dividend  which  became  due  on  one  ''snare,'* 
with  a  letter,  in  which  was  the  following  passage : 

"Herewith  I  enclose  check  for  £37  10^.,  which  you  can 
receive  at  the  bank  in  Swansea,  first  dividend,  made  tliis 
day."  ^ 

On  the  18th  of  March  the  testator  again  wrote  to  his 
daughter  Louisa,  as  follows  : 

"1  have  yours  in  reply  to  the  receipt  of  dividend,  long 
may  you  live  to  enjoy  it."  ...  .  (Alter  referring  to  the 
236]  meeting  of  the  17th  *of  January,  the  writer  con- 
tinued) :  "Well,  when  I  got  in,  I  openly  at  once  asked  the 
question  in  the  presence  of  Haddock,  the  book-keeper,  J. 
Keed,  John  Taylor  and  John  Nicholson,  'I  was  about  to 
give  to  my  two  daughters  one  share  each,  and  which  is  the 
way  to  do  itf  They  were  all  pleased.  It  was  entered  in 
the  minutes  of  the  book." 

On  the  10th  of  July,  1865,  the  testator  made  his  will, 
whereby  he  bequeathed  a  sum  of  £3,000  in  trust  for  each  of 
his  daughters,  Mrs.  Heartley  and  Mrs.  Lewers  ;  and  also  be- 
quej^thed  two  of  the  shares  in  the  colliery  to  his  trustees, 
upon  certain  trusts  as  to  one  of  such  shares  for  the  benefit 
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of  Mrs.  Heartley,  her  husband  and  children.  He  further 
devised  and  bequeathed  to  his  sons  (William  and  John 
Nicholson)  all  the  residue  of  his  real  and  personal  estate. 

The  testator  died  on  the  12th  of  September,  1865. 

After  his  death  the  dividends  upon  one  "share"  only  in 
the  colliery  were  paid  to  Mrs.  Heartley' s  trustees,  and  her 
name  was  entered  in  the  ledger  of  the  company  as  the  owner 
of  such  "share." 

On  the  14th  of  December,  1872,  the  bill  was  filed  by  Mr. 
and  Mrs.  Heartley  against  William  and  John  Nicholson, 
claiming  in  substance  one  "share"  (viz.,  four  612ths)  in  the 
colliery,  in  addition  to  the  "share"  bequeathed  by  the  will. 
The  defendants,  on  the  other  hand,  claimed  the  same  "share" 
as  part  of  the  testator's  residuary  personal  estate. 

The  bill,  as  amended,  prayed  for  an  account  of  the  £3,000 
legacy,  and  for  payment  or  security  of  the  same;  for  a 
declaration  that  upon  the  testator's  aecease  one  share  (four 
512ths)  in  the  colliery  became  and  still  was  unconditionally 
subject  to  the  trusts  of  the  will  in  favor  of  the  plaintiffs ; 
for  an  account  and  payment  of  the  dividends  of  such  last- 
mentioned  share;  and  further,  for  a  declaration  that  the 
female  plaintiff,  for  her  separate  use,  or  at  all  events  the 

{)laintiff8,  or  one  of  them,  was  or  were,  and  had  or  had  been 
rom  the  testator's  decease  entitled,  independently  of  the 
wUl,  to  one  other  share  (four  512ths)  of  tne  colliery ;  and 
for  consequential  relief. 

The  prayer  of  the  bill,  so  far  as  it  related  to  the  £8,000 
legacy  and  the  first  mentioned  "  share,"  was  not  disputed. 

*Mr.  Cole,  Q.C.,  Mr.  Kay,  Q.C.,  and  Mx.  Rom^,  [237 
for  the  plaintiffs :  ^  The  letters  and  acts  of  the  testator 
amounted  to  a  valid  and  complete  declaration  of  trust  of 
this  "share"  in  favor  of  the  plaintiffs;  enough  was  done 
by  the  testator  to  constitute  himself  a  trustee  for  them: 
Wheatley  v.  Purr  (*) ;  Thorpe  v.  Owen  (*) ;  Stapleton  v. 
Stapldon  Q ;  Or  ay  v.  Or  ay  (*) ;  Vanderiberg  v.  Palmer  (*) ; 
Ex  parte  rye  Q  ;  Kekewich  v.  Marming  ('). 

No  presumption  of  satisfaction  arises  m  this  case  :  Lord 
Chichester  v.  Coventry  (*) ;  Hall  v.  Hill  (•) ;  Wilson  v. 
O^Learyi:'). 

Mr,  Jaxikson,  Q.C.,  Mr.  Chitty,  Q.C.,  and  Mr.  CaXdecott, 
for  the  defendants:  The  intention  of  the  testator  w^  to 

(»)  1  Keen,  651.  (•)  18  Vea.,  140. 

(•)  5  Beav.,  224.  0)  1  D.  M.  A  G.,  176. 

(«)  14  Sim.,  186.  («)  Law  Rep.,  2  H.  L.,  71. 

(*)  2  Sim.  (N.  S.),  278.  (»)  1  D.  &  War.,  94. 

(»)  4  K.  A  J.,  204.  (>•)  Law  Rep.,  7  Ch.,  448. 
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make  a  gift,  but  he  never  fulfilled  the  intention ;  his  expres- 
sions and  acts  all  point  to  something  to  be  done  thereafter. 

No  doubt  where  a  person  possessed  of  personal  estate 
makes  a  clear  declaration  of  trust,  there,  though  he  retains 
the  property  in  his  possession,  he  retains  it  for  the  benefit  of 
the  cesmi  que  trust 

Milroy  v.  Lord{*)  contains  a  well  known  exposition  of 
the  law  (')  with  regard  to  what  is  necessary  to  make  a  vol- 
untary settlement  effectual.  The  Lord  Justices  held  that 
what  was  done  in  that  case  did  not  amount  to  a  perfect  gift. 
They  then  proceeded  to  lay  down  the  doctrine  that  a  court  of 
equity  will  not  make  perfect  an  imperfect  gift ;  and  then  came 
the  further  question  whether  by  the  acts  of  the  settlor  he 
had  constituted  himself  a  trustee  for  the  purposes  of  the 
settlement.  Lord  Justice  Turner  declared  that  the  court 
would  not  be  justified  in  so  treating  him,  and  said  (") :  *'  By 
doin^  so  we  should  be  converting  the  settlement  or  the 
parol  declaration  to  a  purpose  wholly  different  from  that 
which  was  intended  to  be  effected  by  it,  and,  as  I  have  said, 
238]  *creating  a  perfect  trust  out  of  an  imperfect  transac- 
tion.*'   These  remarks  apply  precisely  to  this  case. 

The  theory  of  this  bill  is  the  decision  in  Richardson  v. 
Richardson  (*),  but  the  authority  of  that  case,  and  of  Mor- 
gan V.  MaUeson{*\  is,  to  say  the  least,  very  much  shaken 
by  Warriner  v.  Rogers  (•)  and  Richards  v.  Velhridge  H. 

We  say,  then,  there  was  never  any  transfer  of  this  snare 
inter  vivos^  nor  any  attempt  at  one :  if  there  had  been,  the 
plaintiffs  must  have  been  held  to  be  satisfied,  or  put  to  their 
election ;  and,  moreover,  there  was  no  valid  declaration  of 
trust.  The  correspondence,  taken  together  with  the  signa- 
ture of  minute,  and  the  payment  of  dividend,  were  not 
enough :  Hughes  v.  Stubhs  (*) ;  Smith  v.  Wardei^). 

The  doctrine  of  presumption  against  double  portions  ap- 
plies :  Hinchcliffe  v.  Hinchcliffe  (") ;  Lody  Thynne  v.  Earl  J 
ofGlengalli^'). 

To  establish  the  constitution  by  the  testator  of  himself  as 
trustee,  his  mind  and  intention  lust  before  his  death  must 
be  looked  at  and  considered.  How  did  he  express  himself  ? 
There  is  little  difficulty  in  coming  to  the  conclusion  that  his 
expressions  had  reference  to  future  action.  How  did  he 
act?     He  gave  the  dividends  to  his  daughter.     There  is 

Q)  4  D.  F.  A  J.,  264.  O  Law  Rep.,  18  Eq.,  11. 

O  Ibid,  274.  («)  1  Hare,  476. 

(»)  4  D.  F.  A  J.,  276.  (•)  16  Sim.,  66. 

(*)  Law  Rep.,  8  Eq.,  686.  C»)  8  Vea.,  616,  626,  627. 

(»)  Ibid.,  10  Eq.,  476.  (")  2  H.  L.  C,  181. 

(«)  Ibid.,  16  Eq.,  840. 
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more  difficulty  in  this ;  bat  the  trae  meaning  is,  that  he 
meant  to  give  the  dividends,  until  he  gave  the  share,  which 
of  course  would  carry  the  dividends. 
Mr.  Kay^  in  reply. 

.  Jan.  11,  1875.  Sir  James  Bacon,  V.C:  The  bill  in  this 
suit  prays  that  the  defendants,  who  are  the  executors  and 
residuary  legatees  of  the  testator  William  Nicholson,  may 

{)ay  and  secure  a  legacy  of  £3,000  bequeathed  upon  trusts 
or  the  benefit  of  the  plaintiffs  as  expressed  in  the  will ;  and 
also  four  612th  shares  in  a  company  or  partnership  called 
the  Ryhope  Colliery,  in  which  the  testator  was  a  partner ; 
and  the  plaintiffs  ask  further,  for  a  declaration  that  the 
plaintiffs  are  entitled  to  ^four  other  512th  shares  in  the  [239 
same  colliery  in  addition  to  the  four  shares  bequeathed  for 
their  benefit  by  the  will. 

The  claim  as  to  the  legacy  and  the  first-mentioned  shares 
is  not  disputed  by  the  defendants,  but  as  to,  the  secondly- 
mentioned  shares  the  defendants  insist  that  they  formed  part 
of  the  estate  of  the  testator  at  the  time  of  his  decease,  and 
therefore  passed  to  the  defendants  by  the  residuary  bequest 
contained  in  the  will. 

The  plaintiffs  allege  and  insist  that  by  the  manner  in  which 
the  testator  dealt  with  these  shares  in  his  lifetime  he  consti- 
tuted himself  a  trustee  of  them  for  the  plaintiffs.  And  this 
contention  has  been  the  subject  of  the  arguments  which  have 
been  addressed  to  the  court,  and  it  alone  calls  for  judicial 
decision. 

All  such  questions  are,  from  their  very  nature,  of  difficulty, 
and  sometimes  of  very  great  nicety.  The  difficulty  is  occa- 
sioned by  the  desire  which  the  court  must  feel  to  give  full 
effect  to  the  intention  of  the  party  or  parties  to  the  transac- 
tion, and  by  the  duty  which  tne  court  is  under  of  preserving 
unimpaired  those  rules  which  have  been  established  and 
which  form  the  law,  even  though  they  should  frustrate  the 
plain  intention.  The  nicety  often  arises  from  the  attending 
circumstances,  because  they  require  &e  closest  considera- 
tion in  order  to  arrive  at  a  satisfactory  conclusion  as  to  what 
was  the  true  intention,  and  as  to  the  propriety  of  carrying 
that  intention  into  effect. 

The  cases  in  the  books,  which  are  more  or  less  applicable 
to  the  present  (many  of  which  have  been  referred  to  in  the 
discussion  before  me),  exhibit  instances  of  the  manner  in 
which  the  court  has  discharged  the  duty  imposed  upon  it, 
and  establish  the  rules  by  which  that  duty  is  prescribed. 

The  facts  necessary  to  be  borne  in  mind  appear  to  be 
these :  The  testator,  who  carried  on  the  business  of  a  ship- 
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owner  at  Sunderland,  in  partnership  with  his  sons,  the  de- 
fendants, was,  as  I  have  said,  a  member  of  a  joint  stock 
company,  owning  and  working  for  their  common  benefit  a 
colliery  called  the  Ryhope  Coal  Company,  the  shares  in 
which  were  divided  into  612.  The  defendants  as  well  as  the 
testator  were  owners  of  shares  in  the  same  company.  The 
constitution  of  the  company  was  established  oy  a  deed, 
which,  among  other  things,  provided  that  no  partner  should 
transfer  any  of  his  shares  without  the  consent  of  a  special 
240]  meeting  of  the  *copartners,  that  all  transfers  snould 
be  in  a  prescribed  form,  and  that  no  person  should  be  admit- 
ted as  a  partner  until  he  should  have  executed  a  deed  bind- 
ing himself  to  perform  all  the  conditions  and  provisions 
contained  in  the  original  partnership  deed. 

On  the  11th  of  February,  1866,  tne  testator  wrote  to  the 
plaintiff,  his  daughter,- in  these  terms:  *'I  have  another 
present  to  make  shortly — one  share  of  Ryhope  Colliery  .  .  . 
and  you  may  now  consider  that  you  have  this  to  yourself 
from  2d  January  to  receive  dividends  upon.  I  am  also 
giving  to  Sarah  one,  the  same."  An  ormnary  meeting  of 
the  partners  in  the  colliery  took  place  on  the  17th  of  the 
same  month  of  February,  at  which  the  testator,  his  two  sons, 
the  defendants,  and  other  partners  in  the  colliery  were 
present,  and  at  which  it  appears  that  the  testator  announced 
nis  intention  of  transferring  one  of  his  shares  to  each  of  the 
two  daughters.  This  intention  was  recorded  in  the  minute- 
book  of  the  company  in  these  terms :  "That  Mr.  Nicholson's 
proposition  of  transferring  two  of  his  shares  to  the  parties 
under-named  be  agreed  to,  viz.,  L.  N.  Heartley,  1  per  128; 
Q.  E.  Lewers,  1  per  128."  This  minute  was  written  in  the 
book  by  John  JSicholson,  one  of  the  defendants,  and  signed 
by  the  testator.  There  is  some  conflict  of  statement  as  to 
whether  the  other  defendant,  William  Nicholson,  was  pres- 
ent at  the  time  when  the  testator  made  the  proposition  men- 
tioned in  the  minute  ;  but  there  is  no  doubt  he  was  present 
at  the  meeting,  and  that  he  was  acquainted  with  the  entry 
in  the  book  shortly  after  it  was  made.  And  whether  he  did 
or  did  not  assent  to  or  dissent  from  it,  appears  to  be  of  no 
importance.-  On  the  25th  of  the  same  month  of  February 
the  testator  wrote  to  his  daughter,  the  plaintiff,  thus :  '*  I 
have  arranged  and  made  all  right  with  the  shares  for  you 
and  Sarah,  and  dividends  will  be  sent  from  2d  January." 
On  the  4th  of  March,  1865,  the  testator  wrote  to  the  plaintiff : 
''Next  meeting  (private)  we  will  be  enabled  to  make  another 
dividend,  when  you  iand  Sarah  will  be  informed." 

On  the  16th  of  March,  1865,  the  testator  sent  to  the  plain- 
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tiJBf  a  check  for  the  first  dividend  which  became  due  on  the 
share  mentioned  in  his  previous  letters  in  a  letter  thus: 
"Herewith  I  enclose  check  for  £37  105.,  which  you  can 
receive  at  the  bank  in  Swansea — first  dividend,  made  this 
day." 

The  plaintiff  would  seem  to  have  acknowledged  the  receipt 
of  *this  check,  for  in  a  letter  from  the  testator  to  her  of  [241 
the  18th  of  March  he  wrote :  "I  have  yours  in  reply  to  the 
receipt  of  dividend — long  may  you  live  to  enjoy  it."  And 
in  the  same  letter,  referring  to  what  had  taken  place  on  the 
17th  of  February,  he  wrote :  "  Well,  when  I  got  m,  I  openly, 
at  once,  asked  the  question  in  the  presence  of  HaddocK,  the 
bookkeeper  J.  Reed,  John  Taylor,  and  John  Nicholson,  '  I 
was  about  to  give  to  my  two  daughters  one  share  each,  and 
which  is  the  way  to  do  it  V  They  were  all  pleased.  It  was 
entered  in  the  minutes  of  the  book." 

On  the  10th  of  July,  1866,  the  testator  made  his  -will,  by 
which  he  left  a  sum  of  £3,000  in  trust  for  each  of  his  daugh- 
ters, the  plaintiff  and  Mrs.  Lewers,  upon  which  no  question 
arises,  and  bequeathed  one  share  in  tne  colliery  to  his  trus- 
tees, the  defendants,  upon  trust  for  the  benefit  of  his  daugh- 
ter, the  plaintiff,  her  husband  and  children.  And  he  devised 
and  bequeathed  all  his  residuary  real  and  personal  estate  to 
the  defendants.  The  testator  died  on  the  12th  of  September, 
1865,  and  his  will  was  proved  by  the  defendants  in  March 
following. 

From  the  death  of  the  testator  the  dividends  upon  one 
share  as  it  is  called  in  the  pleadings,  or  more  accurately 
4-512th  shares,  have  been  paid  by  the  defendants  to  the 
plaintiff,  and  her  name  as  the  owner  of  such  share  has  been 
entered  in  the  ledger  of  the  company. 

The  plaintiffs  insisted  that  under  the  circumstances  I  have 
stated  the  plaintiff  became  absolutely  entitled  to  4-512th 
shares  by  reason  of  the  manner  in  which  the  testator  had 
dealt  with  them  in  his  lifetime ;  or  that,  if  the  shares  could 
be  in  any  sense  held  to  be  vested  in  the  defendants,  they 
were  trustees  for  her  of  the  same  shares.  The  former  claim 
has  not  been  urged  at  the  bar,  and  the  only  question  to  be 
considered  is,  whether  the  testator  had  declared  or  consti- 
tuted himself  a  trustee  of  the  same  shares  for  the  plaintiff. 

That  no  perfect  transfer  was  at  any  time  made  by  the  tes- 
tator appears  to  be  perfectly  clear ;  but  it  is  not  less  clear  to 
me  that  the  testator  intended  to  give,  and  on  the  11th  of 
February  believed  he  had  given,  tne  shareg  in  question  to 
the  plaintiff,  his  daughter.  It  is,  however,  established  as 
unquestionable  law  that  this  court  cannot  by  its  authority 
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242]  render  that  gift  perfect  which  the  donor  *has  left  im- 
perfect, and  it  will  not  and  cannot  convert  an  imperfect  gift 
into  a  declaration  of  trust,  merely  on  account  of  that  imper- 
fection. In  Milroy  v.  Lord  (')  (as  well  as  in  many  other 
cases)  the  error  of  dealing  with  the  subject  in  any  other 
manner,  and  the  dangerous  consequences  which  might  thence 
ensue,  are  forcibly  pointed  out,  and  in  that  case  the  notion 
that  the  donor  meant  himself  to  become  a  trustee  was  effect- 
ually excluded  by  the  fact  of  his  having  appointed  another 
person  to  be  trustee. 

But,  without  incurring  the  danger  alluded  to,  it  is  not  im- 
possible that  an  intending  donor  may  by  acts  or  words,  in 
addition  to  and  independent  of  the  imperfect  gift,  have  con- 
stituted himself  a  trustee,  and  the  defendants  have  in  this 
case  contended,  and  have  proved  (although  the  evidence  was 
adduced  for  a  different  purpose),  that  the  donor  knew  that 
what  he  had  proposed  or  intended  on  the  17th  of  February 
was  insuflBcient  to  accomplish  his  purpose. 

It  remains,  therefore,  only  to  be  considered  whether  or  not 
the  testator  did  in  his  lifetime  constitute  himself  such  trus- 
tee. It  is  not  necessary  that  the  declaration  of  a  trust 
should  be  in  terms  explicit.  But  what  I  take  the  law  to  re- 
quire is,  that  the  donor  should  have  evinced  by  acts  which 
admit  of  no  other  interpretation,  that  he  himseli  had  ceased 
to  be,  and  that  some  other  person  had  become,  the  beneficial 
owner  of  the  subject  of  the  gift  or  transfer,  and  that  such 
legal  right  to  it,  if  any,  as  he  retained  was  held  by  him  in 
trust  for  the  donee.  Now,  applying  this  principle  to  the 
present  case,  I  do  not  find  anything  expressed  by  the  testa- 
tor which  can  endure  that  test.  All  that  he  wrote  and  all 
that  he  did  relate  to  a  gift  or  transfer  of  a  nature  wholly 
different  from  a  trust.  Nor  does  the  transmission  by  him  to 
the  plaintiff  of  the  dividends  which  became  due  in  his  life- 
time carry  the  matter  further.  For  not  only  was  a  similar 
transmission  of  dividends  held  in  Milroy  v.  Lord  to  be  in- 
sufficient, but  the  fact  in  the  present  case  is  not  of  itself 
clear  and  unequivocal.  For  it  appears  that  shares  held  by 
the  testator  and  his  sons  (being  twelve  in  number)  were  kept 
in  one  accpunt  in  the  name  of  '' W.  Nicholson  &  Sons,"  m 
the  books  of  the  company,  and  the  whole  amount  of  the 
dividends  on  those  shares  was  paid  by  one  check  in  favor 
^431  *of  that  firm,  and  so  received,  while  the  amount  of  the 
tividends  transmitted  to  the  plaintiff  was  afterwards  paid 
by  a  check  drawn  in  the  name  of  the  firm.  Now,  assuming 
that  this  was  done  by  or  by  the  direction  of  the  testator,  it 

P)  4  D.  P.  4  J.,  264.  • 
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is  by  no  means  clear  that  it  must  of  necessity  be  referred  to 
his  character  of  trustee,  since  it  is  equally  applicable  to  his 
intention  as  donor  only.  Upon  a  similar  check  which  was 
sent  to  the  plaintiff  after,  the  testator' s  death  and  before  his 
will  was  proved,  no  further  observation  seems  to  be  neces- 
sary, since  she  was  clearly  entitled  to  that  under  the  bequest 
in  the  will. 

Then  do  these  circumstances  I  have  narrated  amount  to  a 
declaration  by  the  testator,  or  do  they  amount  to  proof  of 
an  intention  and  determination  on  his  part  that  he  would 
hold  the  shares  which  he  had  meant  to  transfer  to  the  plain- 
tiff in  trust  for  her  ?  I  am  compelled  to  say  that  they  do 
not ;  and  however  clearly  I  may  oe  convinced  (as  I  do  not 
hesitate  to  say  I  am)  that  it  was  the  desire  and  intention  of 
the  testator  that  from  the  11th  of  February,  1865,  she  should 
have  as  her  own*  property  the  shares  in  question,  which  had 
theretofore  been  his,  he  failed  to  fulfil  that  desire  and  to 
complete  that  intention.  I  am  further  compelled  to  say  that 
I  find  no  fact  from  which  I  can  safely  infer  that  it  was  at 
any  time  the  intention  of  the  testator  that  he  should  retain 
the  same  shares  in  his  own  hands  in  trust  for  the  plaintiff. 

The  authorities  upon  the  subiect  are  numerous.  Many  of 
them  have  been  cited  on  behalf  of  the  plaintiff,  but  all  of 
these  will  be  found  upon  examination  to  have  proceeded 
either  upon  such  facts  as  led  the  court  to  the  conclusion  that 
the  gift  intended  had  been,  in  fact,  completed,  or  such  as 
left  no  doubt  of  the  fact  that  the  donor  had  parted  with  all 
beneficial  interest  in  the  subject,  and  had,  by  words  or  deed, 
constituted  himself  a  trustee  for  the  donee. 

On  the  other  hand,  the  law  as  laid  down  in  Milroy  v. 
Lord(^\  and  the  other  authorities  on  which  the  defendants 
rely,  is  clear  and  distinct.  I  had  occasion  to  consider  all 
these  authorities  on  a  recent  occasion  in  a  case  of  Warriner 
V.  Rogers  ('),  and  to  the  conclusion  of  law  at  which  I  then 
arrived  I  adhere,  and  not  the  less  because  I  have  the  advan- 
tage of  a  subsequent  decision  of  *the  Master  of  the  [244 
Rolls  in  Hicharas  v.  Delbridge,  who  states  the  law  thus  (') : 
"  The  true  distinction  appears  to  me  to  be  plain,  and  beyond 
dispute :  for  a  man  to  make  himself  a  trustee  there  must 
be  an  expression  of  intention  to  become  a  trustee,  whereas 
words  of  present  gift  show  an  intention  to  give  over  property 
to  another,  and  not  retain  it  in  the  donor's  own  hands  for 
any  purpose,  fiduciary  or  otherwise." 

This,  which  I  have  ^one  into  at  length,  being  the  sole 
question  to  be  decided  in  the  suit — for  all  the  rest  is,  as  I 

0)  4  D.  F.  <fe  J.,  264.    (*)  Law  Rep.,  16  £q.,  340.    (*)  Law  Rep.,  18  £q.,  11,  16. 

11  Eng.  Rep.  104 
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have  said,  undisputed — I  regret  to  find  that  the  length  and 
cost  of  the  litigation  have  been  most  needlessly  augmented 
by  an  attempt  on  the  part  of  the  defendants  to  make  out 
that  the  shares  which  tne  testator  gave  to  the  plaintiff  on  the 
11th  of  February,  1865,  are  the  same  as  those  which  he  be- 
queathed upon  trusts  for  her  and  her  husband  and  childreu 
by  his  will  of  the  10th  of  July  in  the  same  year.  To  this 
end  evidence  has  been  tendered  which  is  wholly  inadmissi- 
ble, and  arguments  have  been  adduced  for  the  purpose 
of  establishing  a  case  of  election,  for  which  there  is  no  foun- 
dation. 

All  that  I  can  do,  therefore,  is  to  decree  that  the  plaintiffs 
are  entitled  to  have  secured  the  legacy  of  £3,000,  and  the 
shares  bequeathed  upon  the  trusts  declared  of  those  two  sub- 
jects by  the  will.  And,  as  well  because  of  the  nature  of  the 
defence  founded  upon  the  construction  of  the  will,  as  of  the 
evidence  to  which  1  have  referred,  I  think  that  the  costs  of 
the  suit  should,  and  I  therefore  order  that  they  shall,  be 
borne  by  the  estate  of  the  testator. 

Solicitor  for  the  plaintiff :  Mr.  W.  M.  Hacon^  agent  for  Mr. 
Charles  Norton^  'Swansea. 

Solicitors  for  the  defendants :  Messrs.  Shum^  Otossman  <6 
Grossman^  agents  for  Messrs.  Kidson,  Son  &  McKenzie^  Sun- 
derland. 


[Law  Reports,  19  Equity  Gases,  250.] 
V.C.H.,  Dec.  10,  1874. 

250]  *Batstone  V.  Saltee. 

[1873    B.     160.] 

TVansfer  of  Slock  into  Names  of  TVaruferoTy  Daitffhter,  and  Son-iiuLaw — 

Advancement — Resulting  7Wt»/. 

Stock  was  transferred  by  a  lady  into  the  names  of  herself,  her  daughter,  and  the 
dauj^^hter's  husband :  the  dividends  on  the  stock  were  received  by  the  son-in-law  and 
paid  over  to  the  transferor  during  her  life.  The  daughter  predeceased  her  mother, 
and  the  son-in-law  survived  her : 

Hddt  that  there  was  no  resulting  trust,  and  that  the  son-in-law  was  entitled  to  the 
stock. 

On  the  15th  of  September,  1864,  Mary  Ann  Wakeford 
sold  out  £100  consols,  part  of  a  larger  sum  of  £1,000  consols 
standing  in  her  name,  and  applied  the  proceeds  to  her  own 
use,  and  transferred  the  balance  of  £900  consols  into  the 
joint  names  of  herself  and  her  son-in-law  and  daughter, 
Henry  Salter  and  Margaret  Salter.  Mary  Ann  Wakeford 
was  then  sixty-nine  years  of  age  and  very  infirm.     Subse- 
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q  uently  to  the  transfer,  the  son-in-law,  Henry  Salter,  received 
tne  dividends,  and  accounted  for  the  same,  or  the  greater 
part  thereof,  to  the  said  M.  A.  Wakeford.  During  the  last 
seven  years  of  her  life  the  defendant,  Henry  Salter,  managed 
the  property,  and  received  and  paid  over  to  the  said  Mary 
Ann  Wakeiord  the  whole  of  her  mcome.  She  made  her  will, 
dated  the  15th  of  May,  1868,  whereby  she  gave,  certain  spe- 
cific legacies  to  her  daughters,  and  gave  the  residue  of  ner 
real  and  personal  estate  among  her  children. , 

Margaret  Salter  died  without  issue  on  the  4th  of  July, 
1869.  Mary  Ann  Wakeford  died  on  the  9th  of  November, 
1871,  testate,  and  her  will  was  proved  by  the  plaintiiBf,  one 
of  her  executors.  At  her  death  the  sum  of  £900  consols  was 
in  her  own  name  and  that  of  Henry  Salter.  On  the  7th  of 
March,  1873,  the  executor,  by  thfe  direction  of  Vice- Chancel- 
lor Wickens,  filed  a  bill  against  Henry  Salter,  praying  that 
it  might  be  declared  that  he  was  a  trustee  for  the  residuary 
legatees  named  in  the  will.  , 

,The  defendant  deposed  that  the  intention  of  the  transferor 
was  to  benefit  him.  The  plaintiff .  gave  some  evidence  to 
show  that  the  ^testatrix  transferred  the  stock  to  enable  -  [251 
the  son-in-law  to  receive  the  dividends  for  her. 

The  cause  now  came  on  to  be  heard. 

Mr.  Simmonds^  for  the  plaintiff :  The  only  evidence  to  sup- 
port the  case  of  the  defendant,  that  a  beneficial  interest  was 
intended  to  be  given  him,  is  his  own,  and  that  is  not  sufficient : 
Grant  v.  GTam{').  A  purchase  in  the  name  of  persons  whom 
the  purchaser  might  be  presumed  to  desire  to  benefit  jointly 
with  a  stranger  will  not  confer  a  benefit  on  the  stranger: 
Kingdony,  Bridges  (^).  That  is  really  this  case.  Nor  is 
every  purchase  made  in  the  name  of  a  child  necessarily  an 
advancement,  as  slight  circumstances  are  sufficient  to  rebut 
it :  Stock  V.  McAvoy  (') ;  Dumper  v.  Dumper  (*) ;  Lopd  v. 
Headi^).  Neither  is  every  relative  or  connection  within  the 
rule  on  which  the  court  presumes  an  advancement :  Currant 
V.  Jago{^)\  FowJces  v.  rascoe  (before  the  Master  of  the 
Rolls,'  November  17,  1874). 

Mr.  Ince^  for  the  defendant :  It  is  admitted  that  the  un- 
supported evidence  of  the  transferee  in  his  own  favor  is 
insufficient ;  but  where  there,  is  corroborative  evidence  ali- 
unde then  full  weight  must  be  given  to  it.  The  defendant 
is  here  asking  nothing  from  the  court,  but  is  resting  on  his 
legal  right,  and  the  burden  is  on  the  plaintiff  to  show  that 

(»)  34  Beav.,  628.  (*)  8  Giff.,  683. 

(*)  2  Vern.,  67.  (*)  1  P.  Wms.,  608. 

.(»)  Lftw  Rep.,  16  Eq.,  68.  (»)  1  Coll.,  261. 
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he  is  improperly  in  possession :  Christy  v.  Courtenay  ('). 
It  is  to  be  observed  that  this  is  a  transfer  and  not  a  pur- 
chase, and  is  so  far  more  favorable  to  the  case  of  the  defen- 
dant. Moreover,  the  transferor  was  in  somewhat  the  position 
of  a  parent,  and  nothing  was  more  natural  than  tnat  she 
should  make  a  gift  to  her  son-in-law  and  his  wife. 

This  case  is  most  like  that  of  Oeorge  v.  Howard  ('),  where 
stock  was  transferred  by  the  intestate  into  his  own  name 
and  that  of  his,  niece  and  her  husband ;  and  that  was  held  to 
be  a  gift.  It  is  quite  clear  that  after  the  transfer  the  defen- 
252]  dant  received  the  ^dividends  and  paid  them  to  the 
transferor ;  but  the  receipt  of  the  dividends  is  not  sufficient 
to  rebut  the  presumption  of  gift :  Deacon  v.  Colquhoun  (*) ; 
Greyv.  Oreyi^), 

\Loyd  V.  Iiead{*)  was  also  referred  to.] 

Mr.  SimTTionds,  in  reply. 

Sib  Charles  Hall,  v.C  :  The  evidence  does  not,  in  my 
opinion,  show  that  the  transfer  of  the  stock  by  the  mother 
into  the  names  of  herself,  her  daughter,  and  the  defendant, 
was  for  the  mere  purpose  of  saving  herself  trouble  in  the 
receipt  of  the  dividends.  The  just  conclusion  from  the  evi- 
dence, I  think,  is,  that  her  intention  was  to  create  a  bene- 
ficial interest  in  each  of  the  three  persons  into  whose  names 
the  stock  was  transferred.  The  daughter  was  one  of  the 
transferees,  and  it  is  very  unlikely  sue  would  have  been 
associated  with  her  husband  without  any  intention  of  bene- 
fiting her.  The  cases  of  Oeorge  v.  Howard  (')  and  Christy 
V.  Courtenay  i^)  show  that  the  receipt  of  the  income  is  not 
sufficient  to  show  that  the  transferor  did  not  intend  to  con- 
fer a  beneficial  interest.  In  the  case  of  Kingdon  v.  Bridges{*) 
the  transferee  was  an  entire  stranger.  On  the  whole,  I  think 
that  the  plaintiff"  s  c&se  fails,  and  the  defendant  is  entitled 
to  the  stock.    The  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff  :  Messrs.  Nefwman  &  Payne. 
Solicitors  for  the  defendant :  Messrs.  Hird  &  Son. 

(»)  18  Beav.,  96.  (»)  1  P.  Wma.,  608. 

(•)  7  Price,  646.  (•)  1  Price,  646. 

(»)  2  Drew.,  21.  O  13  Beav.,  96. 

(*)  2  Sw.,  594  (Appendix).  (•)  2  Vern.,  67. 
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[Law  Reports,  19  Equity  Cases,  263.] 
C.J.B.,  Dec.  7,  1874. 

*^a?  parte  Harris.    In  re  James.  [253 

^m  of  SdU — Notice  of  Act  of  Bankruptcif — Payment  of  a  prior  Mortgage — SaHafaO' 
thn  entered  wp — Coei — Appeal  guceessftd  on  a  new  Ground — Evidence — AdminibUity. 

At  the  time  when  a  bill  of  sale  was  execnted,  the  mortgagee  had  notice  of  an  act 
of  bankruptcy  committed  by  the  mortgagor,  upon  which  he  was  afterwards  adjudi- 
cated a  bankrupt.  The  money  secured  by  the  deed  consisted  in  part  of  a  sum  paid 
by  the  mortgagee  in  discharge  of  the  claim  of  the  holder  of  two  prior  registered 
biUs  of  sale  executed  before  the  act  of  bankruptcy  was  conmiitted.  The  old  t>ills  of 
sale  were  notf  transferred  to  the  new  mortgagee,  and  satisfEtction  of  them  was  entered 
up.    The  new  bill  of  sale  was  registered  : 

Held,  that  the  new  bill  of  sale  was  valid  as  against  the  trustee  in  the  bankruptcy 
to  the  extent  of  the  sum  paid  to  the  prior  mortgagee. 

When  an  appellant  succeeds  only  upon  a  ground  not  raised  in  the  court  of  first 
instance,  he  will  have  to  pay  the  costs  of  the  original  hearing. 

Evidence  taken  before,  but  not  used  upon  the  original  hearing  not  admitted  upon 
the  hearing  of  an  appeal 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Bath  County  Court. 

On  the  17th  of  October,  1873,  Henry  James,  a  licensed  vict- 
ualler at  Bath,  executed  a  bill  of  sale  of  his  goods,  chattels 
and  effects,  in  the  public-house  which  he  occupied,  to  the 
Western  Counties  ifonetarv  Company,  Limited,  to  secure 
the  repayment  of  £100  whicn  he  borrowed  from  them,  and 
on  the  8th  of  January,  1874,  he  executed  another  bill  of  sale 
of  the  same  property  to  the  company  to  secure  the  repay- 
ment of  a  further  advance  of  £50.  fioth  these  bills  of  sale 
were  duly  registered.  On  the  14th  of  January,  at  half-past 
ten  o'clock  in  the  morning,  the  company* took  possession  of 
the  property  under  their  bills  of  sale.  On  the  same  day  but 
at  a  later  hour,  James  committed  an  act  of  bankruptcy  by 
filing  a  liquidation  petition,  upon  which  he  was  on  the  4th  of 
July  adiudicated  a  oankrupt.  On  the  23d  of  May  he  had 
executed  a  bill  of  sale  of  his  effects  and  an  assignment  of 
the  lease  of  the  public-house  to  Messrs.  Harris,  Cator  &  Ca- 
tor,  brewers,  oi  Chippenham,  to  secure  the  repayment  of 
£193  9*.  This  sum  was  made  up  of  £122  9^.  which  remained 
due  to  the  company  upon  their  two  bills  of  *8ale,  and  [254 
which  Messrs.  Harris  &  Co.  paid  off,  and  of  £71  advanced 
by  them.  Thev  took  a  receipt  from  the  company  for  the 
£122  9*.,  and  tne  two  bills  of  sale  were  handed  over  to  them. 
No  transfer,  however,  was  executed  to  them  of  the  com- 
pany's two  bills  of  sale,  and  satisfaction  of  them  was  entered 
up,  the  new  bill  of  sale  of  the  23d  of  May  being  given  to 
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Harris  &  Co.  by  ^ames  for  the  whole  £193  9^.  At  the  time 
when  this  bill  of  sale  was  executed,  Harris  &  Co.  had  notice 
of  the  prior  act  of  bankruptcy.  The  judge  of  the  County 
Court  declared  the  bill  of  sale  to  Messrs.  Harris  &  Co. 
to  be  void  as  against  the  trustee  in  the  bankruptcy,  on  the 

Sound  that  tney  had  notice  of  the  act  of  oankruptcy. 
essrs  Harris  &  Co.  appealed.  * 

Mr.  De  Oex^  Q.C.,  and  Mr.  Firday  Knight^  for  the  ap- 

r Hants :  The  evidence  does  not  prove  that  Messrs.  Hams' 
Co.  had  notice  of  the  act  of  bankruptcy.  At  any  rate 
their  security  must  be  good  to  the  extent  of  what  they  paid 
in  satisfaction  of  the  prior  bills  of  sale,  which  were  unim- 
peachable. It  is-  immaterial  that  no  formal  transfer  was 
made  to  them  :  Ex  parte  Mutton  (*). 

Mr.  Winslow^  Q.C.,  and  Mr.  Bagley^  for  the  trustee :  We 
ask  leave  to  read  the  depositions  of  some  witnesses  who  were 
examined  before  the  Registrar  of  the  County  Court  prior  to 
the  hearing  by  the  judge.  These  depositions  were  tendered 
on  the  hearing,  but  the  judge  refused  to  admit  them.  They 
are  on  the  file  of  proceedings,  and  we  are  entitled  to  use 
them. 

Mr.  De  GeXy  Q.C.,  objected  that  these  same  witnesses 
were  examined  at  the  hearing  before  the  County  Court 
judge,  and  were  not  then  cross-examined  with  reference  to 
their  previous  depositions. 

Silt  James  Bacon,  C.J.:  I  think  that  these  depositions 
cannot  properly  be  read  now.  The  trustee  mi^ht  have 
availed  himself  of  them  before  the  County  Cojirt  judge  by 
cross-examining  the  witnesses  with  reference  to  them.  If,  as 
255]  lam  told,  the  judge  refused  to  admit  them,  that*refusal 
has  not  been  made  tne  subject  of  an  appeal,  and  I  cannot 
travel  out  of  the  evidence  upon  which  the  judge  based  his 
order. 

Mr.  Winslow^  Q.C.,  and  Mr.  Bagley^  were  then  called 
upon  only  to  argue  the  question  as  to  the  validity  of  the 
bill  of  sale  to  the  extent  of  the  £122  9^.  paid  to  the  Monetary 
Company :  This  question  was  not  raised  in  the  County 
Court.  But  we  say  that  the  company's  securities  came  to 
an  end  when  they  were  paid  off,  and  satisfaction  was  entered 
up.  The  mortgage  to  Harris  &  Co.  was  an  entirely  new 
transaction.  They,  having  notice  of  the  act  of  bankruptcy, 
cannot  avail  themselves  of  their  security  as  against  the  Xxw.^- 
t^Qi'Fawcett  v.  Fearne(^),  Ex  parte  Mutton  {')  is  distin- 
guishable. 

{»)  Law  Rep.,  14  Eq.,  178.  (*)  6  Q.  B.,  20. 
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Sir  James  Bacon,  C.J.:  In  my  opinion  the  appellants 
are  entitled,  before  the  trustee  can  have  the'  prqperty  which 
was  included  in  the  company's  two  bills  of  sale  given  up  to 
him,  to  be  paid  the  £122  ds,  which  they  paid  to  the  com- 
pany. I  think  that  the  present  case  is  really  covered  by 
jFawcett  v.  Fearne^  and  tnat  the  appellants  possess  the  same 
rights  as  the  person  who  paid  off  tne  execution  of  the  Low 
Moor  Company  in  that  case.  Following  my  own  decision 
in  Ex  parte  Mutton^  I  shall  declare  the  rights  of  the  parties 
as  I  did  then.  But  as  this  point  was  not  raised,  or  even 
suggested  in  the  County  Court,  the  appellants  must  pay  the 
costs  of  the  hearing  there.  The  notion  that  because  a  fresh 
security  was  taken  the  old  one  was  discharged  would  in- 
volve my  excluding  all  those  equitable  considerations  to 
which  I  am  bound  to  have  regard  in  administering  the  law 
of  bankruptcy. 

Solicitors  for  the  appellants:  Messrs.  Phillips  &  SoUy 
agent  for  Mr.  J.  K.  Bartrum^  Bath. 

Solicitors  for  the  trustee :  Messrs.  StiUbard  &  Oronshey^ 
agents  for  Messrs.  Simmions  &  Clark^  Bath. 


[Law  Reports,  19  Equity  Cases,  264.] 
C.J.B.,  Jan.  18,  1875. 

*Ex  parte  Edet.    In  re  Cuthbertson,        [264 

SXIX  of  Sale — Reputed  Otenerahip — Order  and  DiepoeUiUm — Poeaeetion  of  Sheriff  under 
Exeeudon^Bankrupley  Act,  1869  (32  Jb  83  Viet,  e,  71),  <.  16,  wb%.  6. 

On  the  2d  of  May  a  bill  of  sale  of  chattels  was  executed,  and  it  was  afterwards 
duly  registered.  Tne  mortgagee  did  not  demand  possession  of  the  goods  until  the 
16th  of  June.  The  goods  nad  been  seized  on  the  6th  of  June  by  the  sheriff  under 
an  execution  issued  by  another  creditor,  and  on  the  13th  of  June  the  debtor  had  filed 
a  liouidation  petition.    The  sheriff  remained  in  possession  till  the  20th  of  June : 

Held,  that  the  sheriff*s  possession,  being  wrongful  as  against  the  mortgagee,  did 
not  prevent  the  goods  from  being  in  the  order  or  disposition  of  the  debtor  at  the 
commencement  of  the  liquidation,  and  that  they  consequently  passed  to  the  trustee. 

Observations  on  Barrow  v.  BeU{^)  and  Ez parte  Foeei*). 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Newport  County  Court. 

On  the  2d  of  May,  1874,  G.  A.  Cuthbertson,  who  was  car- 
rying on  tmde  in  partnership  with  his  father,  Robert  Cuth- 
bertson, executed  a  bill  9f  sale  of  his  household  furniture 
and  other  separate  effects  to  John  Edev,  to  secure  the  pay- 
ment of  £175  with  interest.  The  bill  of  sale  was  duljr  reg- 
istered.    The  property  comprised  in  it   remained   in  tlje 

0)  6  £.  <fr  B.,  640.  (>)  2  De  6.  <fe  J.,  280. 
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mortgagor's  possession.  On  the  5th  of  Jane  the  property 
was  seized  by  the  sheriff  of  Gloncester^hire  under  a  writ  of 
fi.  fa.  issued  by  a  creditor  named  Bowes  for  £805.  The 
sheriff  remained  in  possession  until  the  30th  of  June,  when 
he  withdrew.  On  the  13th  of  June  R.  Cathbertson  and  G, 
A.  Cuthbertsoft  filed  a  liquidation  j)etition,  under  which  on 
the  same  day  R.  B.  Evans  was  appointed  receiver.  He  was 
afterwards  appointed  trustee.  On  the  15th  of  June  the  re- 
ceiver took  possessiofl  of  G.  A.  Cuthbertson's  separate 
property,  and  on  the  same  day  Edey  for  the  first  time  de- 
manded possession  of  the  property  comprised  in  the  bill  of 
sale,  and  a  man  was  left  in  possession  on  his  behalf,  who 
remained  in  possession  till  the  22d  of  June,  when  he  with- 
265]  drew  in  consequence  of  an  order  of  the  *court  re- 
straining further  proceedings  under  the  bill  of  sale.  The 
judge  of  the  County  Court  decided  that  the  property  com- 
prised in  the  bill  of  sale  was  in  the  order  and  disposition  of 
&.  A.  Cuthbertsqn  at  the  commencement  of  the  liquidation 
with  the  consent  of  the  mortgagee,  and  that  it  therefore 
passed  to  the  trustee. 

Edey  appealed. 

Mr.  Fintav  Knight  for  the  appellant :  The  possession 
of  the  sherin  was  an  adverse  one,  and  took  the  goods  out 
of  the  order  and  disposition  of  the  debtor,  and  this  state 
of  things  continued  until  after  the  true  owner  had  demanded 
possession:  Fletcher  v.  Manning {').  Barrow  v.  BelK^) 
may  appear  to  conflict  with  this,  but  it  must  be  taken  to 
have  been  overruled  hj  Ex  parte  Foss  (").  Fletcher  v.  Man- 
ning does  not  seem  to  have  been  cited  in  the  argument  of 
Barrow  v.  Bell.  The  nature  of  the  property  acquired  by  a 
sheriff  under  a  writ  of  execution  is  shown  in  Ex  parte  TVil- 
Hams  Q,  and  Ex  parte  Donnan  (*)  shows  that  to  bring  the 
case  within  sect.  15,  subsect.  5,  of  the  act,  the  possession  of 
the  debtor  must  be  a  sole  possession. 

Mr.  De  Oex^  Q.C.,  and  Mr.  Doria^  for  the  trustee,  were 
not  called  upon. 

Sir  James  Bacon,  C.J.:  This  is  a  simple  question  of  fact. 
On  the  13th  of  June  the  liquidation  petition  was  filed,  and 
at  that  time  the  sheriff  was  in  possession  of  these  goods. 
He  was  afterwards  turned  out  oi  possession.  This  posses- 
sion was  from  the  first  illegal,  and  cannot  be  taken  to  have 
disturbed  that  of  the  debtor.  In  Ex  parte  Foss  the  trae 
owner  came  before  the  act  of  bankruptcy,  and"  said,  The 


(')  12  M.  A  W.,  671.  (*)  Law  Rep.,  1  Ch.,  314. 

*)  6  E.  A  B.,  640.  (»)  Law  Rep.,  8  Ch.,  61. 

;»)  ^i  De  O.  dt  J.,  230. 
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property  is  mine,  give  me  possession  of  it.  His  consent  was 
thereupon  determined.  In  the  present  case,  from  the  6th  of 
June  to  the  20th,  the  sheriff  was  in  possession,  but  wrong- 
fully. On  the  13th  of  June  the  title  of  the  trustee  accrued. 
Until  the  15th  of  June  *no  one  else  said  that  he  was  [266 
the  true  owner  of  the  goods  ;  up  to  that  time  the  true  own- 
er's consent  to  their  being  out  of  his  possession  subsisted. 
There  is  no  diflBcultv  in  reconciling  Barrow  v.  Bell  (')  with 
Bx  parte  Foss  (").  This  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  appellant:  Messrs.  LiriMater  &  Co,^ 
agents  for  Messrs.  J.  Brook  Oreaves  &  Allen^  Sheffield. 

Solicitor  for  the  trustee:  Mr.  E.  Warriner^  agent  for 
Mr.  Joseph  Oibbs^  Newport^  Monmouthshire. 

(»)  6  E.  4  B.,  640.  («)  2  De  Q.  «k  J.,  280. 
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*Ha8luck  V.  Pedlet.  [271 

[1874     H.     186.] 

W\J(l — Bpeeific  Devia^—Apporiumment — Apportionment  Act,  1870  (88  <fc  84  VteL  c. 
86),  w.  2,  4,  7 — Will  made  before  Act — Gi/t  of  Rent-charge — Inatalmente  due  be/ore 
Rent  Day — Mode  of  Payment, 

Held,  that  the  Apportionment  Act,  1870,  applied  to  a  specific  as  well  as  to  a  reeid- 
nary  devise :  • 

Held,  also,  that  the  act  apolied  to  a  devise  contained  in  a  will  dated  before  the 
act  to  which  a  codicil  was  maae  after  the  act. 

SembUf  the  result  would  have  been  the  same  without  the  codicil. 

When  a  testator  charges  an  anpuity  on  land  with  the  ordinary  power  of  dis- 
tress and  entry  in  the  event  of  the  annuity  bein^  in  arrear,  the  annuitant  must  wait 
for  payment  of  the  annuity  until  the  first  rent  day  wliich  occurs  after  the  day  fixed 
by  the.  testator  for  payment  of  an  instalment  of  the  annuity,  and  is  not  entitled  to 
require  that  any  prior  rent  should  be  kept  in  hand  in  order  to  answer  the  instalment. 

This  was  a  special  case  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  certain  questions  which  had  arisen 
in  administering  the  estate  of  Samuel  Pedley,  who  died 
on  the  6th  of  June,  1873,  having  made  a  will,  dated  the  Slst 
of  December,  1869,  and  four  codicils,  of  which  the  last  three 
were  dated  in  1871  and  1872. 

The  testator  was  entitled  to  real  estate  producing  an  in- 
come of  £13,000,  or  thereabouts,  which  he  nad  disposed  of 
by  various  specific  devises  and  by  a  residuary  devise ;  and 
he  was  also  entitled  to  consideraole  personalty,  which  he 
disposed  of  by  a  residuary  bequest. 

under  the  will  the  testator's  widow  became  (in  the  events 

which  happened)  entitled  to  a  yearly  rent-charge  of  £4,500 

issuing  out  of  certain  real  estate  specifically  described,  and 

payable  quarterly;  the  first  quarterly  payment  becoming 

11  Eng.  Rep.  105 
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due  three  months  after  the  testator's  death  ;  with  a  power  to 
enter  and  distrain  and  receive  the  rents  and  prohta  in  the 
event  of  the  annuity  being  in  arrear. 

The  questions,  so  far  as  necessary  to  be  here  mentioned, 
were,  1,  whether  any  and  which  of  the  rents  first  accruing 
after  the  testator's  death  on  his  several  specifically  devised 
272]  and  residuary  real  *estates  ought  to  be  apportioned  ; 
2,  out  of  what  rents  of  the  hereditaments  charged  therewitli 
the  first  and  subsequeht  payments  of  the  annuity  of  £4,600 
should  be  provided  for,  having  regard  to  the  question  of  ap- 
portionment. 

Mr.  Colt  J  for  the  plaintiffs :  The  act  does  not  apply  to  a 
will  made  before  the  act :  Jones  v.  Ogle  (*).  Neither  does  it 
apply  to  specific  gifts  :  Jones  v.  Ogle  ;  Whitehead  v.  While- 
heaa{*).  It  must  be  admitted,  however,  that  different  con- 
clusions were  come  to  in  Capron  v.  Capron  (*) ;  Pollock  v. 
Pollock  O. 

At  all  events,  the  act  does  not  apply  so  as  to  affect  the  re- 
lations between  the  real  and  personal  representatives  of  a 
testator  whose  interest  in  the  property  is  not  terminated  by 
his  defith.  That  was  clearly  so  under  the  old  law :  Browne 
V.  AmyotQ) ;  and  though  the  words  of  the  present  act  are 
very  wide,  they  must  receive  some  limitation  in  construc- 
tion. The  fourth  section  of  the  act  begins  by  saying  that 
"  all  persons,  and  their  respective  heirs,  exectitors,  adminis- 
trators, and  assigns,"  shall  have  certain  remedies.  These 
words,  in  terms,  would  include  the  whole  world ;  but  that 
they  are  not  to  receive  so  wide  an  interpretation  is  clear, 
becausie  the  act  goes  on :  *'and  also  the  executors  adminis- 
trators, and  assigns  respectively  of  persons  whose  interests 
determine  with  their  own  deaths."     When  we  look  to  the 

Ereamble  of  the  act,  we  see  that  the  mischiefs  intended  to 
e  remedied  are  only  "  such  mischiefs  and  inconveniences" 
as  are  attempted  to  be  remedied  by  the  former  Apportion- 
ment Acts ;  and,  as  already  shown,  these  acts  did  not  apply, 
and  were  not  intended  to  apply,  as  between  the  heir  and 
executor  of  an  owner  in  fee.  Hence,  under  the  last  act, 
there  can  be  no  apportionment  between  heir  and  executor. 

As  regards  the  other  question,  in  the  events  which  have 
happened  the  quarterly  payments  of  the  widow's  annuity 
fall  due  about  three  weeks  before  quarter  day ;  and  the  ques- 
tion on  which  the  opinion  of  the  court  is  desired  is  whether 
the  annuitant  must  wait  till  the  following  quarter  day  for 

(>)  Law  Rep.,  8  Ch.,  192.  (*)  Law  Rep.,  18  Eq.,  329. 

(«)  Ibid.,  16  Eq.,  628.  (»)  8  Hare,  173. 

(»)  Ibid.,  17  Eq.,  288. 
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her  annuity,  or  *whether  she  is  entitled  to  be  paid  out  [273 
of  tlie  rents  which  fell  due  on  the  previous  quarter  day. 

Mr.  TF.  C  Druce^  for  the  defendants,  was  not  called  upon. 

Sir  G.  Jessel,  M.R.:  As  to  the  first  question,  the  2d 
section  of  the  Apportionment  Act,  1870,  enacts  that  after  the 
passing  of  the  act  all  rents  are,  like  Interest  on  money  lent, 
to  be  considered  as  accruing  from  day  to  day,  and  are  to  be 
apportionable  in  respect  of  time  accordingly.  The  result  of 
that  is,  that  the  rent  up  to  the  death  of  the  testator  becomes 
arrear  of  rent,  and  is  to  be  dealt  with  in  the  same  way  as 
arrear  of  rent  would  have  been  dealt  with  befbre  the  act.  A 
testator  may,  of  course,  give  arrear  of  rent  specifically,  and 
if  so  given  the  arrear  of  rent  will  go  to  the  specific  legatee ; 
otherwise  it  will  fall  into  the  general  personal  estate. 

Then  the  4th  section  says  tnat  'though  the  rent  up  to  the 
testator' s  death  is  to  be  treated  as  ajrear  of  rent  for  tne  pur- 
pose of  apportionment,  it  is  not  to  be  so  treated  for  the  ptlr- 
pose  of  making  the  tenant  pay  before  the  rent  day.  That  is 
the  whole  effect  of  the  4th  section,  the  language  of  which  is, 
no  doubt,  open  to  criticism.  It  begins  by  saying  that  ''all 
persons"  shall  have  certain  remedies,  and  then  goes  on  to 
say,  ''and  also  the  executors,  administrators  and  assigns  of 

Persons  whose  interests  determine  with  their  own  deaths." 
hose  words  were  thrown  in  to  prevent  any  q^uestion  as  to 
whether  the  executors,  administrators  or  assigns  of  such 

¥ersons  were  to  have  the  remedies  given  by  the  section, 
he  enactment  would  have  been  better  expressed  if  the  word 
' '  including ' '  had  been  used  instead  of  the  words  ' '  and  also ;'  * 
but  there  is  no  such  ambiguity  or  diflBculty  as  to  compel  me 
to  hold  that  the  2d  section  is  not  receive  its  plain  and  nat- 
ural meaning.- 

Further,  the  act  enacts  (sect.  7)  that  it  is  to  apply  in  all 
cases  except  where  it  is  expressly  stipulated  that  no  appor- 
tionment shall  take  place.  Here  there  is  no  such  stipula- 
tion ;  but  the  will  was  made  before  the  passing  of  the  act, 
although  several  codicils  were  made  afterwards.  It  is  said 
that  testators  make  their  wills  on  the  supposition  that  the 
state  of  the  law  will  not  be  altered ;  and  it  is  contended  that 
this  will  ought  to  be  construed  as  it  would  *have  been  [274 
under  the  old  law.  The  answer  to  that  is,  that  a  testator 
who  knows  of  an  alteration  in  the  law  (as  this  testator  must 
be  presumed  to  have  done),  and  does  not  choose  to  alter  his 
will,  must  be  taken  to  mean  that  his  will  shall  take  effect  * 
according  to  the  new  law. 

Then  it  is  said  that  the  act  does  not  apply  to  specific  de- 
vises ;  but  I  am  of  opinion  that  specific  devises  are  as  much 
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under  this  law  as  any  others.  The  act  does  not  aflfect  the  mean- 
ing of  the  will ;  it  only  alters  its  legal  operation.  A  devise 
of  Blackacre,  before  the  act,  carried  the  accruing  rents :  now 
it  does  not :  not  because  the  meaning  of  Blackacre  has  been 
altered,  but  because  the  legal  effect  of  the  devise  is  different. 

The  answer  to  the  first  question,  therefore,  will  be,  that 
all  the  rents  are  to  be  apportioned  as  on  the  day  of  the  tes- 
tator's death,  and  that  the  apportioned  part  falls  into  the 
residuary  personal  estate* 

Then  as  to  tjie  other  question,  the  annuitant  could  not  ob- 
tain payment  by  exercise  of  the  power  of  distress  until  after 
the  rent  became  due ;  consequently  she  must  wait  for  pay- 
ment of  the  annuity  until  the  rent  day ;  and  the  answer  to  the 
question  will  be,  that  no  portion  of  the  rent  is  to  be  kept  in 
hand  for  the  purpose  of  paying  the  annuity. 

Solicitors :  Messrs.  Turner  <fe  Son. 

As  to  the  doctrine  of  apportionment  of  Vendors;  Roper  on  Lei^ies;  Storj^sEq.; 

rent,  see  Tavlor^s  Landlord  and  Tenant,  Washbnm  on  Real   Estate;    Feame  on 

tit. '*  Apportionment  of  Rent,"  2  Black.  Remainders';     Williams  on    Executors; 

Com.,  124 ;  Broom  <b  Hadley's  Com. ;  Coke  Williams  on  Real  Property, 

upon  Littleton;  Greenleaf  s  Crnise;  Kent's  Apportionment  of  rent  where  it  is  per- 

Com. ;  Spence's  Eq. ;   Stephens's   Com. ;  mitted  is  for  the  benefit  of  the  owners  oi 

Bugden's  Vendors ;    Williams  on  Execu-  the  rent,  and  the  omission  to  apportion  is 

tors;  Williams  on  Real  Property.  not  a  matter  of  which  the  tenant  can  com- 

As  to  the  doctrine  of  apportionment  plain,  unless  something  has  transpired  to 
generally,  see  Broom  A  Hadley's  Com. ;  relieve  him  from  liability  to  paythe  whole 
iHiniell's  Ch.  Prac;  Fonblanque's  Eq. ;  rent:  PeopU  v.  2)iu%,  58  N.  Y.,  S28. 
WiUard's  Eq.,  Potter's  ed, ;  Greenleaf 's  In  New  York,  the  apportionment  of 
Cruise ;  Hill  on  Trustees ;  Eenf  s  Com. ;  rents,  annuities,  dividends  and  other  pay- 
Perry  on  Trusts ;  Redfield  on  Wills ;  roents  is  provided  for  by  statute :  ikwa 
Smith's  Real  Prop. ;  Smith's  Man.  of  Eq. ;  1876,  chap.  642,  p.  616. 
Spence's  Eq.;  Stephens's  Com. ;  Sugden's  * 


[Law  Reports,  19  Equity  Cases,  286.] 
.  M.R.,  Feb.  1,  1876. 

286]  *Fox  V.  Fox. 

[1874    F.     96.] 

Win^C<m»irwiiionr-VetHtw-^Oifi  to  Childrm  at  Tufenty-fiv&^Oift  of  Intamu£aii 
Inemne  for  McUrUenanee — Diaeretionary  Power — Remotenem. 

A  testator  directed  his  trustees  to  raise  a  sum  of  £15,000,  and  after  the  determina- 
tion of  certain  prior  life  interests  g^ven  to  T.  and  his  widow  to  divide  and  transfer 
one-fifth  of  the  fund  to  and  amongst  the  children  of  T.  equally  as  and  when  they 
should  respectively  attain  the  age  of  twenty-five  years,  applying  from  time  to  time 
.  the  income  of  the  presumptive  share  of  each  child,  or  so  much  thereof  as  the  trus- 
tees for  the  time  being  might  think  fit,  for  his  and  her  maintenance  and  education 
until  such  share  should  become  payable  as  aforesaid ;  but  if  T.  should  leave  oo  chil- 
dren him  surviving,  or  if  he  should,  and  they  should  all  die  before  attaining  the  age 
of  twenty-one  years,  then  to  pay  and  transfer  the  said  fifth  part  to  the  other  persons 
therein  referred  to : 
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Held^  that  the  children  of  T.  took  vested  interests,  and  consequently  that  the  gift 
to  them  was  not  void  for  remoteness. 

Pvlsford  y.  Bunier  (^)  and  In  re  Athmor^s  TVutia  (')  dissented  from,  and  not  fol- 
lowed. 

Special  case.  •  Thomas  Were  Fox  the  elder,  by  his  will, 
dated  the  9th  of  August,  18B9,  gave,  devised  and  bequeathed 
unto  William  Pox,  Mark  Stephens  Grigg,  John  Williams, 
and  Thomas  Were  Fox,  the  son,  and  Henry  Fox,  his  real 
and  personal  estate  not  thereby  specifically  disposed  of, 
subject  to  the  pecuniary  legacies  and  annuity  thereby  be- 
queathed, and  to  the  payment  of  his  debts,  funeral  ana  tes- 
tamentary expenses,  upon  trust,  in  the  first  place,  to  raise 
thereout  and  set  apart  therefrom  the  sum  of  £15,000,  and  to 
invest  the  same  sum  in  their  names  as  therein  mentioned, 
and  to  pay  the  income  of  the  said  sum  of  £16,000  so  invested 
as  aforesaid  to  his  wife  half-yearly  during  her  life,  and  after 
her  decease  to  .pay  the  income  of  one  equal  fifth  part  of  the 
said  sum  of  £15,000  so  invested  as  aforesaid  to  Thomas  Were 
Fox,  the  son,  half-yearly  during  his  life,  and  after  his  de- 
cease to  pay  the  said  income  thereof  half-yearly  to  his  widow, 
if  he  should  leave  a  widow,  during  her  widowhood ;  but  if 
he  should  not  leave  a  widow,  or  if  he  should,  *then,  so  [287 
soon  as  she  should  marry  again  or  die,  to  divide  and  transfer 
the  said  equal  one-fifth  part  of  the  said  principal  sum  of 
£15,000  to  and  amongst  the  children  of  the  said  Thomas 
Were  Fox,  the  son,  equally  as  and  when  they  should  re- 
spectively attain  the  age  of  twenty-five  years;  but  if  he 
should  have  but  one  chud,  then  to  transfer  the  whole  of  the 
said  one  one-fifth  part  to  such  only  child,  applying  from 
time  to  time  the  income  of  the  presumptive  share  of  each 
child  (if  more  than  one),  or  the  income  of  the  whole  if  an 
only  cnild,  or  so  much  thereof  respectively  as  the  trustees  or 
trustee  for  the  time  being  might  think  proi)er,  to  and  for  his 
and  her  maintenance  and  education  until  such  share  or  en- 
tirety, as  the  case  might  be,  should  become  payable  as  afore- 
said ;  but  if  the  said  Thomas  Were  Fox,  the  son,  should 
leave  no  children  or  child  him  surviving,  or  if  he  should  and 
they  should  all  die  before  attaining  the  age  of  twenty-five 
years,  then  to  pay  and  transfer  the  said  fifth  part  to  the  tes- 
tator's  spn,  the  said  Henry  Fox,  if  then  living,  or  if  dead,  to 
his  children  equally  amongst  them  (if  more  than  one)  on 
attaining  the  age  of  twenty-five  years  respectively. 

The  testator  died  in  February,  1860,  and  his  widow  in 
July,  1862. 

Thomas  Were  Fox,  the  son,  died  on  the  4th  of  July,  1870, 

Q)  8  Bro.  C.  C,  416.  (•)  Law  Rep.,  9  Eq.,  99. 


838  EQUITY  CASES.  [L.  R. 

1875  Fox  V.  Fox.  JJLR. 

leaving  a  widow  and  nine  children,  of  whom  the  eldest  was 
born  on  the  1st  of  May,  1854. 

The  widow  of  Thomas  Were  Pox,  the  son,  married  a  second 
time  in  August,  1873. 

The  question  was,  whether  the  gift  of  one-fifth  of  the  sum 
of  £15,000  by  the  will  of  Thomas  Were  Fox,  the  elder,  to 
the  children  of  Thomas  Were  Fox,  the  son,  was  valid. 

Mr.  Bagshawe^  Q.C.,  and  Mr.  Ferrers^  for  the  plaintiffs, 
the  children  of  Thomas  Were  Fox,  the  son,  contended  that 
the  gift  was  valid.  They  submitted  that  the  direction  for 
maintenance  showed  that  these  children  were  intended  to 
take  vested  interests,  and  that  this  construction  was  sup- 
ported by  the  terms  of  the  gift  over. 

Mr.  Chntey  for  the  defendants,  relied  on  In  re  Ashmore^s 
Trusts  Q. 

2881       Mr.  Bagshawe^  in  reply,  cited  Harrison  v.  GriTii- 
wooa{*)\  Davies  v.  Fisher  {*)\  ICing  v.  Isaacson  {*). 

Sib  Q.  Jessel,  M.R.:  The  first  question  is,  whether  a 
gift  contained  in  a  direction  to  pay  to  legatees  on  attaining 
a  certain  age,  followed  by. a  gift  of  the  interest  for  mainte- 
nance, is  vested  ? 

In  the  case  of  In  re  Ashmore's  Triosts{')  Lord  Justice 
James,  when  Vice-Chancellor,  held  that  a  similar  gift  was 
not  vested.  He  admitted  that  his  first  impression  was  the 
other  way,  but  he  decided  as  he  did  on  the  authority  of  an 
old  case,  Pvlsford  v.  Hunter  (^).  I  cannot  help  thinking 
there  is  some  mistake  in  the  report  of  Pvlsford  v.  Hunter. 
The  observations  in  the  iudgment,  as  reported,  seem  to  me 
to  point,  not  to  a  gift  of  the  interest  for  maintenance,  but  to 
a  gift  of  maintenance  out  of  the  interest,  which  is  not  in  ac- 
cordance with  the  terms  of  the  will  as  given  in  the  report. 
However  that  may  be,  it  seems  to  me  that  the  law  is  clearly  • 
laid  down  in  subsequent  authorities. 

In  Waison  v.  Hayes  (•)  Lord  Cottenham  says :  "  It  is  well 
known  that  a  legacy  which  would,  upon  the  terms  of  the 
gift,  be  contingent  upon  the  legatee  attaining  a  certain  age, 
may  become  vested  by  a  gift  of  the*  interest  in  the  meantime, 
whether  direct  or  in  tne  form  of  maintenance,  provided  it  be 
of  the  whole  interest ;  which  clearly  marks  the  principle 
that  it  is  the  gift  of  the  whole  interest  which  effects  the  vest- 
ing of  the  legacy.  ...  It  is  therefore  the  giving  the  int^jrest 
which  is  held  to  effect  the  vesting  of  the  legacy,  and  not  the 

(»)  Law  Rep.,  9  Eq.,  99.  (*)  17  Jur.,  434 ;  22  L.  J.  (Cb.),  455. 

(*)  12  Beav.,  192.  («)  8  Bro.  C.  C.,416. 

(»)  6  Ibid.,  201.  (•)  6  My.  A  Or.,  125,  188. 
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giving  maintenance ;  but  when  maintenance  is  given,  ques- 
tions arise  whether  it  be  a  distinct  gift,  or  merely  a  direction 
as  to  the  application  of  the  interest ;  and  if  it  be  a  distinct 
gift,  it  has  no  effect  upon  the  question  of  the  vesting  of  the 
legacy." 

If  that  be  the  law,  it  is  very  difficult  to  support  the  de- 
cision in  In  re  Ashmore's  Trusts.    What  the  Vice-Chancel- " 
lor  said  was  this :     [His  honor  read  the  judgment] 

I  agree  that  In  re  AsTvmor^s  Trusts  is  not  to  be  distin- 
guished *from  Pul^ord  v.  Hunter  (*)  as  regards  the  [289 
terms  of  the  will,  but  I  do  not  find  that  Lord  Loughborough 
said  that  giving  the  whole  of  the  income  for  maintenance 
was  not  equivalent  to  giving  interest.  The  report  says  that 
"the  Lord  Chancellor  thought  that,  however  it  might  be 
where  interest  was  given,  yet  that  the  giving  maintenance 
was  a  different  case,  and  was  not  equivalent  to  giving  in- 
terest." These  observations,  if  correctly  reported  (which  I 
doubt),  seem  to  me  to  point  to  the  distinction  taken  by  Lord 
Cottenham  between  a  gift  of  interest  to  be  applied  in  main- 
tenance and  a  gift  of  maintenance  apart  from  interest ;  but 
if  this  be  not  the  true  meaning  of  them,  then  I  think  they 
are  overruled  by  what  Lord  Cottenham  said  and  by  the  cur- 
rent of  modern  authorities.  Indeed,  I  cannot  tnink  that 
Wdtson  V.  Hayes  i^)  and  the  subsequent  cases  were  called 
to  the  Vice-Chancellor's  attention;  if  they  had,  I  feel  sure 
he  would  willingly  and  cheerfully  have  followed  them. 

•One  of  these  cases  is  that  of  Re  HarVs  Trusts  (*),  before 
the  Appeal  Court.  There  the  testator  gave  real  estate  to  a 
devisee  for  life,  with  remainder  to  trustees  in  fee,  in  trust  to 
sell  and  out  of  the  proceeds  to  pay  a  legacy  of  £600  when 
the  legatee  should  attain  twenty-five,  and  ne  directed  that 
the  legacy  should  carry  interest  irom  the  death  of  the  tenant 
for  life,  to  be  paid  towards  the  legatee's  maintenance  until 
she  attained  twenty-five.  The  legatee  survived  the  tenant 
for  life,  but  died  under  twenty-five ;  and  it  was  held  that 
the  legacy  was  vested.  Lord  Justice  Knight  Bruce  says 
that  the  legatee,  '*if  the  gift  in  question  had  been  a  legacy 
oat  of  the  testator's  personal  estate  merely,  would,  in  my 
opinion,  upon  principle  equally  and  authority,  have  acquired 
a  vested  right  to  the  £500  for  her  absolute  use,  either  on  the 
testator's  death  (subject  to  his  mother's  life  estate)  or  on  the 
death  of  his  mother.  For  by  the  will  interest  was  made 
payable  on  the  £600  from  the  time  of  the  death  of  the  testa- 
tor's mother,  and  that  interest  was  directed  to  be  applied 

(«)  8  Bpo.  C.  C,  416.  («)  6  My.  <fe  Or.,  125. 

(«)  8  De  G.  4  J.,  195,  200,  202. 
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wholly  for  the  benefit  of"  the  legatee.  Lord  Justice  Turner 
adverts  to  the  distinction  taken  by  Lord  Cottenham  in  Wat- 
son V.  Hayes,  and  says  :  ''In  the  present  case  the  direction 
is,  that  the  legacy  shall  carry  interest,  annexing,  as  it  seems 
290]  to  me,  the  interest  to  the  legacy ;  and  I  do  not  see  *how 
we  could  hold  this  legacy  not  to  be  vested,  unless  we  were 
prepared  to  hold  that  no  legacy  to  be  paid  when  a  legatee 
attains  a  prescribed  age,  with  interest  in  the  meantime,  vests 
until  the  legatee  has  attained  the  specific  age,  a  conclusion 
which  would  be  quite  at  variance  with  Hanson  v.  Ora- 
TiQ/in  (*)  and  many  other  decided  cases."  Both  the  Lords 
Justices  take  the  same  view,  which  appears  to  me  to  be 
quite  at  ^variance  with  what  was  decided  in  Pvlsford  v. 
Hunter  ('). 

The  V  ice-Chancellor,  in  the  case  of  In  re  Ashmore^s 
Trusts  (*),  appears  to  have  thrown  out  the  suggestion  that 
there  might  be  a  distinction  between  a  gift  of  a  separate 
share  to  each  of  the  children  on  attaining  twenty-one,  with  a 
gift  of  the  income  in  the  meantime  for  maintenance,  and  a 
gift  of  a  fund  to  each  of  the  children  on  attaining  twenty- 
one  in  equal  shares,  with  a  gift  of  interest  in  the  meantime. 
I  can  find  no  such  distinction  taken  in  an^  other  case,  and 
it  seems  to  me  to  be  much  too  fine  to  be  relied  on. 

There  still  remains  the  difficulty  that  the  gift  here  is  not  a 
gift  of  the  whole  income  absolutely  for  maintenance :  there 
IS  a  discretionary  power  to  apply  the  whole  income,  or  so 
much  as  the  trustees  may  think  proper,  and  the  question  is, 
whether  that  is  a  gift  of  the  whole  interest  within  the  rule 
as  laid  down  in  Watson  v.  Hayes  Q  and  the  other  cases  I 
have  referred  to.  On  that  point  Harrison  v.  Orimwood  (*) 
is  a  distinct  authority.  There  the  legacy  was  given  to  a 
class,  followed  by  a  direction,  during  the  minority  of  the 
members  of  the  class,  to  apply  the  interest,  "or  a  compe- 
tent portion  thereof,"  for  maintenance ;  and  the  court  held 
the  legacjr  was  vested.  Lord  Langdale  does  not  appear  to 
have  considered  the  indication  of  intention  derived  irom  the 
direction  to  pay  the  whole  income  as  affected  by  the  words 
enabling  the  trustees  to  appljr  a  competent  portion  for  main 
tenance ;  he  treated  it  as  a  gift  of  the  whole  income  followed 
by  a  discretion  to  apply  less  than  the  whole  income ;  and 
that  appears  to  me  to  fee  a  rational  view. 

Being  opposed  to  the  frittering  away  of  general  rules,  and 
thinking  that  such  rules,  so  long  as  they  remain  rules,  ought 

(')  6  Ves.,  289.  (*)  6  My.  A  Or.,  W. 

(•')  3  Bra  C.  C,  416.  (*)  12  Beav.,  192. 

(»)  Law  Rep.,  9  Eq.,  99. 
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to  be  followed,  I  hold  that  a  gift  contained  in  a  direction  to 

{)ay  and  *divide  amongst  a  class  at  a  specific  age,  fol-  [291 
owed  by  a  direction  to  apply  the  whole  income  for  main- 
tenance in  the  meantime,  is  vested,  and  not  the  less  so 
because  there  is  a  discretion  conferred  on  the  trustees  to  ap- 
ply less  than  the  whole  income  for  that  purpose. 

i  also  think  that  the  gift  over,  if  not  conclusive  on  the 
question,  certainly  aids  the  construction  adopted  be  me. 
The  answer  to  tne  special  case  must  be  that  the  gift  is  valid. 

Solicitors :   Messrs.  Prideaux  <fe  Son^  agents  for  Mr.  H. 
Prideaux^  Plymouth. 


[Law  Reports,  19  Equity  Cases,  802.] 
V.C.M.,  Nov.  21 ;  Dec  5,  1874. 

*/n  re  Hekcules  Insurance  Company.        [302 

BRUNTON'S  CLAIM. 
Bond — Debeniure-^HquUiea  between  Obligor  and  Obligee — Recognition  of  Aeeignee, 


An  insurance  company  having  )K>wer  to  issue  bonds  anci  other  securities,  issued  to 
8.  a  bond  conditioned  to  be  void  on  payment  to  him,  his  executors,  administrators, 
and  assigns,  of  £260  on  a  future  day.  The  bond  was  assigned,  for  value  to  B.,  and 
notice  o!  the  assignment  given  at  the  office  of  the  company  and  accepted,  but  the 
assignment  was  never  registered.  No  inquiry  was  made  as  to  the  validity  of  the  in- 
strument before  B.  took  the  assignment  Before  the  bond  fell  due,  the  company 
went  into  liquidation: 

ffeldf  on  an  application  by  B.'s  executors  to  prove  aeainst  the  company,  that  the 
company  ^lad,  by  accepting  notice  of  the  assignment,  precluded  themselves  from  setting 
Qp  against  the  assignee  vquities  between  them  and  the  original  obligor  attaching  to 
ihe  instrument  itseu. 

Athenaum  Life  Asntranee  Society  y.  Podey  (i)  observed  upon. 

This  was  a  summons  in  the  winding-up  of  the  Hercules 
Insurance  Company,  Limited,  originally  taken  out  on  the 
6th  of  November,  1869,  by  Archibald  John  Brunton  (who 
was  since  dead),  seeking  to  be  admitted  a  creditor  for  £250  as 
the  assignee  for  value  of  a  bond  issued  by  the  company  for 
that  amount. 

The  summons  was  now  brought  on  by  Brunton' s  executors 
as  a  representative  case,  there  being  several  other  persons  in 
the  same  position. 

The  Hercules  Insurance  Company  commenced  business  in 
1866,  and  in  1868,  they  were  negotiating  for  an  amalgama- 
tion, which  afterwards  took  place,  with  the  International 
Insurance  Company.  In  these  negotiations,  one  John  Sheri- 
dan took,  or  was  supposed  to  have  taken,  some  part  on  be- 

(!)  1  Giff.,  102 ;  3  De  G.  <fc  J.,  294. 

11  Eng.  Rep.  106 
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half  of  the  Hercules  Company,  and  as  compensation  for 
his  services  the  directors  agreed  to  give  him  £8,000,  of  which 
£2,000  was  to  be  in  cash,  and  the  remaining  £6,000  in  bonds 
of  the  company.  The  cash  was  accordingly  paid  to  him,  and 
for  the  balance  the  company  gave  him  twenty-four  bonds 
for  £250  each,  which  were  in  the  following  form : 

303]      **' Hercules  Insurance  Company,  Limited. 

*' Stamp,  "25  Cornhill,  and  142  Strand,  London. 

''6/9. 

"Debenture  Bond,  No.  38... £250. 

"29/5/68. 

"  Know  all  men  that  we,  the  Hercules  Insurance  Company, 
Limited,  are  held  and  firmly  bound  unto  the  said  Jonn 
Sheridan,  Esq.,  of  3  Elm  Court,  Temple,  in  the  county  of 
Middlesex,  in  the  penal  sum  of  five  hundred  pounds  of  law^- 
ful  money  current  in  Qreat  Britain,  to  'be  paid  to  the  said 
John  Sheridan,  his  executors,  administrators,  and  assigns, 
for  which  payment  to  be  well  and  faithfully  made  we  bind 
ourselves  and  our  successors,  and  our  real  and  personal 
estate,  firmly  by  these  presents.  Dated  this  twenty-third 
day  of  May,  1868..  The  condition  of  the  above  written  bond 
is  such,  that  if  the  said  Hercules  Insurance  Company,  Lim- 
ited, shall  pay  to  the  said  John  Sheridan,  his  executors, 
administrators,  and  assigns,  on  the  15th  day  of  November, 
which  will  be  in  the  year  of  our  Lord,  1869,  the  sum  of  two 
hundred  and  fifty  pounds,  then  the  above  obligation  shall 
be  void,  otherwise  shall  remain  in  full  force  and  virtue. 
Provided  always  that  the  above- written  obligation  is  granted 
by  the  said  Hercules  Company,  Limited,  to  the  intent  that 
the  said  sum  may  be  charged  upon  and  issue  and  payable 
out  of  the  property  for  the  time  being  of  the  said  company, 
whatsoever  the  same  may  be,  and  wherever  it  may  be  situ- 
ated, including  the  'capital  of  the  said  company  for  the  time 
being  uncalled  up.  Given  under  the  common  seal  of  the 
company  this  twenty- third  day  of  May,  1868. 

"The  common  seal  of  the  Hercules  Insurance  Com- 
pany, Limited,  was  affixed  hereby  this  3d  day 
of  May,  1868,  in  the  presence  of 

"  H.  M.  Jones,  )  Directors. 

"John  Werrett,         V 

"Sam.  Jno.  Shrubb,  )  Secretary." 

These  bonds  were  registered  by  the  company. 

The  affidavit  in  support  of  the  application  stated  that  in 
the  year  1866  Samuel  John  Shrubb,  who  was  the  secretary  of 
the  Hercules  Company,  and  had  almost  entire  management  in 
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his  *haud8,  was  indebted  to  Brunton  in  the  sum  of  [304 
£714  4^.  6d.^  for  money  paid  to  his  use,  and  interest  thereon, 
and  on  the  9th  of  January,  1867,  Brunton  commenced  an  ac- 
tion a^inst  him  to  recover  this  amount.  In  the  February 
following,  an  arrangement  was  come  to  by  which  the  debt 
was  agreed  to  be  taken  at  £684  7^.  6d.^  to  be  repaid  by  in- 
stalments of  £26,  to  be  secured  by  Shrubb's  promissory  note, 
and  a  deposit  of  200  £10  shares  in  the  Hercules  Company, 
on  which  £2  per  share  had  been  paid. 

The  promissory  note  was  given  accordingly,  and  two  in- 
stalments of  £26  were  paid,  after  which  Shrubb  ceased  to 
make  any  further  payments,  and  on  the  2d  of  July,  1868, 
being  threatened  with  an  action  by  Brunton  for  the  balance 
unless  he  gave  security,  oflfered  to  deposit  and  assign  one  of 
the.bonds  of  the  Hercules  Company  for  £250  issued  to  Sher-  ^ 
idan  as  security  for  £200,  if  Brunton  would  give  him  time  * 
to  pay  the  instalments  due  and  to  become  due  till  the  16th 
of  rJovember,  1869,  when  the  bond  would  become  payable. 
By  an  indenture  dated  the  7th  of  December,  1868,  tiie  bond 
was  assigned  to  Brunton. 

It  was  not  shown  that  any  inquiry  was  made  by  or  on  be- 
half of  Brunton  before  the  execution  of  the  assignment  as  to 
the  validity  of  the  bond ;  but  afterwards,  on  the  12th  of  De- 
cember, 1868,  Brunton's  solicitor  called  at  the  company's 
oflB.ce  and  gave  notice  of  the  assignment,  and  Shrubb,  as  the 
•officer  of  the  company,'  stampea  a  duplicate  of  the  notice 
with  the  company' s  stamp. 

The  assignment  was  never  registered  in  the  books  of  the 
company,  and  the  company  shortly  afterwards,  and  before 
the  bond  fell  due,  stopped  payment,  and  was  shortly  after- 
wards ordered  to  be  wound  up. 

Brunton's  claim  was  disallowed  in  Chambers,  and  it  was 
only  when,  during  the  year  1874,  a  notice  was  issued  by 
the  liquidator  to  the  whole  of  the  creditors,  requiring  them 
to  prove  their  claims  preparatory^  to  a  final  winding-up,  that 
this  claim,  and  that  of  other  holders  of  the  bond,s  issued  to 
Sheridan,  was  brought  into  court. 

The  following  were  the  articles  of  association  which  con- 
ferred borrowing  powers  upon  the  company  : 

'•85.  The  directors  may  irom  time  to  time  borrow,  receive, 
and  take  up,  by  way  of  loan,  advance,  or  deposit,  for  sucli 
period  or  periods,  at  such  rate  of  interest,  and  either  upon 
simple  conti-act  *or  on  any  of  the  securities  herein  [305 
mentioned,  or  partly  on  simple  contract  and  partly  on  any 
such  security  or  securities,  and  generally  upon  such  terms 
and  conditions  as  the  directors  may  think  ht,  such  sum  or 
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sums  of  money  as  they  may  deem  expedient,  and  that  not- 
withstanding a  part  only,  and  i^ot  the  whole,  of  the  nominal 
capital  of  the  company  shall  have  been  allotted,  accepted, 
or  taken  up :  provided  nevertheless  that  the  company  shall 
never  borrow,  owe,  take  up,  or  receive  on  deposit  at  any  one 
time  a  sum  exceeding  £100,000. 

* '  86.  The  directors  are  expressly  empowered  from  time  to 
time  to  grant,  enter  into,  and  execute  under  the  common 
seal  of  the  company  anv  mortgage  or  mortgages  of  the 
property,  real  or  personal,  for  the  time  being  belonging  to 
the  company,  or  oi  any  part  or  parts  of  such  property,  and 
also  to  grant,  enter  into,  execute,  and  issue  under  such  seal 
any  bond  or  bonds,  debenture  or  debentures,  or  any  security 
they  may  think  fit,  and  as  may  be  agreed  upon  between 
them  and  the  person  making  any  such  loan  or  advance  to  or 
deposit  with  tne  company  as  aforesaid  for  securing  the  re- 
payment by  the  company  of  such  loan,  advance,  or  deposit, 
together  with  interest  thereon.  Any  such  mortgage .  bond, 
debenture,  or  other  security  shall  be  in  such  form  and  shall 
contain  all  such  covenants,  provisions,  and  agreements,  on 
the  part  of  the  company  as  the  directors  may  deem  right 
and  proper. 

"87.  Any  mortgage  bond,  debenture,  or  other  security,  or 
acknowledgment  bearing  the  common  seal  of  the  company 
and  attested  by  two  of  tlie  directors  for  the  time  being,  and 
issued  for  valuable  consideration,  or  any  security  so  issued* 
and  signed  as  the  directors  may  appoint,  shall  be  binding 
and  obligatory  upon  the  company,  notwithstanding  any 
irregularity  tojxching  the  authority  of  the  directors  to  issue 
the  same. 

''88.  The  directors  may  from  time  to  time  make,  issue, 
and  indorse,  under  the  common  seal  of  the  company,  poli- 
cies of  assurance  and  insurance,  annuities,  endowments, 
bonds,  and  all  other  instruments  relating  to  the  ordinary 
business  of  thecompany." 

Mr.  HigginSy  Q.Cf.,  and  Mr.  Horton  Smithy  in  support  of 
the  application : 

The  bond  in  this  case  was  one  of  a  series  given  originally 
306]  for  *valuable  consideration,  namely,  the  services  ren- 
dered by  Sheridan  in  carrying  out  the  amalgamation  with 
the  International  Insurance  Company.  But,  whatever  were 
the  relations  between  Sheridan  and  the  company,  Brunton 
was  assignee  for  value  of  a  security  issued  by  the  directors 
of  the -company  in  pursuance  of  the  powers  conferred  upon 
them  bjr  the  articles  of  association,  and  having  no  notice  of 
any  equities  between  Sheridan  and  the  company,  he  is  en- 
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titled  to  the  benefit  of  his  security.  If  any  inquiries  were 
necessary  as  to  the  validity  of  the  security,  what  was  done 
was  amply  sufficient  to  stop  the  company  from  setting  up 
their  equities.  The  acceptance  by  the  company  of  the  no- 
tice of  the  assignment  was  a  waiver  of  any  such  claim. 

But  the  nature  of  the  security  was  such  as  to  give  an  as- 
signee for  value  a  title  clear  of  all  equities.  The  point 
attempted  to  be  raised  here  is  very  like  that  in  Ex  parte 
Colborne  and  Strawbridge {-).  It  seems  to  be  suggested  that 
the  debentures  were  issuea  fraudulently  or  without  con* 
sideration ;  but  this  defence  cannot  be  set  up  against  an  in- 
nocent holder  for  value :  Webb  v.  Commissioners  of  Heme 
Bay  C).  I 

[The  Vice  Chakcellor:  This  is  very  like  Athenaeum 
Life  Assurance  Society  v.  Pooley  ('),  which  I  think  I  have 
expressed  my  opinion  cannot  be  sustained  as  an  authority.] 

That  was  in  JEx  parte  Chorley  (*).  ^ 

The  company  having  accepted  the  assignment,  are  estop- 

¥ed  from  saying  that  the  issue  of  debentures  was  ultra  vires. 
his  has  been  decided  in  the  common  law  courts  in  Webb  v. 
Commissioners  of  Herne  Bay  ;  Pickard  v.  Sears  (*) ;  Higgs 
V.  Northern  Assam  Tea  Company  (•).;  and  in  equity  in  in 
re  Northern  Assam  Tea  Company  C) ;  In  re  Nazal  Invest- 
ment Company  (') ;  and  in  Eoc  parte  Colborne  and  Straw- 
bridge. 

[The  Vioe-Chancellor  :  I  think  I  went  so  far  on  one 
occasion  as  to  say  that  a  company  could  not  set  oflf  equities 
against  a  bond  given  to  A.  B.,  his  executors,  administrators, 
and  assigns.  ] 

*That  was  in  Ex  parte  Chorlev(^\  and  also  in  Carey*  s  [307 
Claim  (before  Vice-Chancellor  Malins,  Jan.  18, 1873),  which 
was  a  subsequent  application  of  the  same  kind  in  the  same 
cpmpany. 

Mr.  Cotton,  Q.C.,  and  Mr.  E.  S.  Ford,  for  the  Hercules 
Insurance  Company :  It  is  a  clear  principle  of  law,  that  any 
one  taking  a  cnose  in  action  not  assignable  at  Maw  takes  it 
subject  to  any  equities  existing  between  the  parties  by  whom 
it  was  originally  issued.  The  case  of  the  company  in  this  in- 
stance is  tnat  the  bond  was  part  of  a  larger  sum  issued  under 
circumstances  of  gross  fraud,  by  which  the  directors  bound 
themselves  to  pay  Sheridan  the  funds  which  they  held  out  to 


f- 


)  Law  Rep.,  11  Eq.,  478.  (•)  Law  Rep..  4  Ex.,  887. 

«)  IblA,  6  Q.  B.,  642,  {})  Ibid.,  10  Eq.,  468. 

(»)  I  Gift,  102 ;  8  De  G.  A  J.,  294.  («)  Ibid.,  8  Ch..  856. 

{*)  Law  Rep.,  11  Eq.  167.  (♦)  Law  Rep.,  11  Eq.,  167. 
C^)  6  A  A  £.,  469. 
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their  shareholders  were  to  be  received  for  their  own  benefit. 
— There  are  two  questions  to  be  considered :  First,  whether 
Sheridan  could  recover  on  this  bond ;  and,  secondly,  whether 
Brunton  stood  in  any  better  position  than  Sheridan. 

If  the  directors  were  acting  vltra  mres^  no  subsequent 
actions  on  their  part  can  set  up  their  void  acts  and  make 
them  valid.  There  is  a  clear  distinction  to  be  kept  in  mind 
between  an  equity  attaching  to  an  instrument  such  as  a 
bond,  and  a  claim  by  way  of  eet-ofif :  Ex  parte  Swan  ('). 
This  is  a  case  of  an  equity  attaching  to  the  note  itself,  and 
AtJiencBum  Life  Assurance  Society  v.  Pooley  (")  is  exactly 
in  point,  and  shows  that  the  assignee  takes  only  subject  to 
equities,  ^n  re  Natal  Investmeru  Company  (")  applies  the 
same  principle  to  a  document  similar  to  this  bond.  The  dif- 
ference between  that  case  and  Ex  parte  City  Bank  (*)  is 
founded  on  the  distinction  between  an  eauity  attaching  to 
the  instrument  itself  and  a  right  of  set-on.  A  right  of  the 
same  kind  was  attempted  to  be  set  up  in  In  re  Agra  and 
Masterman's  Banki^). 

The  cases  cited  in  support  of  the  summons  are  of  two 
classes :  first,  those  in  wnich  the  company  was  specially  au- 
thorized to  issue  transferable  securities,  as  in  Webb  v.  Covi- 
308]  missioners  of  Heme  *Bay  (*) ;  and,  secondly,  those 
in  which,  as  in  Higgs  v.  Northern  Assam  Tea  Company  ^\ 
the  form  of  the  boiid  made  it  negotiable.  The  latter  case  was, 
moreover,  one  of  set-oflf,  not  of  equities  attaching  to  the  bills 
originally ;  and  that  distinction  is  made  apparent  from  In  re 
Northern  Assam  Tea  Company  (■).  After  the  company  had 
recognized  the  transferee,  a  debt  became  due  from  the  ori- 
ginal holder,  and  that  debt  the  company  sought  to  set  off 
against  the  claim  of  the  transferee.  Mix  parte  Colborne  and 
drawbridge  {*)  was  decided  on  the  ground  that  the  instru- 
ments were  really  promissory  notes,  and  as  such,  though 
under  seal,  were  transferable.  Aslat  v.  Farquharson  (")  was 
also  a  case  of  set-off.  In  Cho? ley's  Case  the  applicant  had 
obtained  judgment  against  the  company,  and  though  some 
remarks  in  the  judgment  reflected  upon  Athenceum  iJfe  As- 
surance Society  v.  Pooley  {"),  the  actual  decision  was  based 
upon  the  fact  of  judgment  having  beenobtained.  Athenceum 
Life  Assurance  Society  v.  Pooley  was  a  decision  that  if  a 
person  who  cannot  sue  at  law  comes  into  equity  he  must  sue 


(»)  Law  Rep.,  6  Eq.,  344. 

(»)  1  Giff.,  102 ;  3  De  G.  A  J.,  2»4. 

(»)  Law  Refp.,  3  Ch.,  865. 

(*)  Ibid.,  758. 

(»)  Ibid.,  2  Ch.,  891. 

(•)  Ibid,,  6  Q.  B.  642. 


(^  Law  Rep.,  4  Ex.,  387. 

(8)  Ibid.,  10  Eq.,  458. 

(»)  Ibid.,  11  Eq.,  478. 

(»•)  10  W.  R.,  458. 

(")  1  Giff.,  102;  8  De  G.  A  J.,  294. 
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subject  to  rights  of  set-oflf  and  other  equities  attaching  to 
the  original  liolder  of  the  security.  Another  case,  some- 
thing like  it,  was  Woodhams  v.  Anglo  Australian  and 
Universal  Family  Life  Assurance  Company  i^).  It  is  al- 
ways treated  as  a  binding  authority. 

Mr..  Higgins^  in  reply :  In  re  Natal  Investment  Com- 
pany (')  is  not  an  authority  for  the  proposition  for  which  it 
was  cited.  It  does  not  appear  that  the  company  in  that 
case  had  any  authority  to  issue  debentures,  or  that  the  Fi- 
nancial Corporation  ever  went  to  the  office  of  the  company 
to  inquire  as  to  the  validity  of  the  securities.  The  snare- 
holders  here  are  in  the  position  of  having  stood  by  and  al- 
lowed innocent  assignees  of  securities  given  by  the  comjjany 
to  deal  with  them,  and  having  done  so,  they  are  not  entitled 
to  set  up  equities  against  tnera.  As  regards  -AtTierKBum 
Life  Assurance  Society  v.  Pooley^  there  is  no  such  case  of 
fraud  made  out  here  as  in  that  case. 

^SiR  R.  Mal'INS,  V.C:  In  1868  the  Hercules  Insur-  [309 
ance  Company  were  negotiating  an  amalgamation  with  the 
International  Insurance  Company,  which  is  also  being 
wound  up  before  me.  It  was  thought  very  expedient  for 
the  Hercules  Company  to  acquire  that  business,  and  it  was 
thought  necessary  in  order  to  do  so  that  Mr.  Sheridan, 
whose  name  has  been  so  much  mentioned,  should  be  em- 
ployed in  bringing  about  the  amalgamation,  and  as  a  remu- 
neration for  his  services  the  Hercules  Company  agreed  to 
pay  him  £8,000,  of  which  £2,000  was  paid  in  cash,  and  the 
lemaining  £6,000  was  secured  to  him  by  bonds,  which  were 
accordingly  issued.  [His  honor  then  read  the  bonds  in 
question,  and  continued :] 

In  the  course  of  the  autumn  of  that  year,  Mr.  Brunton, 
to  whom  Mr.  Shrubb,  the  secretary  of  the  company,  was  in- 
debted, sued  him,  and  obtained  judgment  against  him,  and 
he  was  liable  to  be  taken  in  execution,  a  matter  of  great 
moment  to  Mr.  Shrubb,  who  was,  in  point  of  fact,  pretty 
•nearly  the  whole  company  himself. 

He  was  unable  to  pay  Mr.  Brunton,  but  he  offered  him  as 
security^  for  part  of  the  debt  one  of  these  bonds,  which  was 
accordingly  deposited  with  Mr.  Brunton  on  the  27th  of  Au- 
gust, 1868.  That  was  a  deposit  only,  probabljr  in  the  ex- 
pectation that  Mr.  Brunton  would  soon  be  paid.  But  he 
was  not  paid,  and  a  formal  assignment  of  the  bond  was 
executed  by  Sheridan,  at  the  request  of  Shrubb,  to  Brun- 
ton, on  the  7th  of  December,  1868.  Now,  I  have  had  no 
evidence  before  me  to  show  that  before  the  assignment  of 

(»)  2  D.  J.  <fc  S.,  162.  (»)  Law  Rep.,  8  Ch.,  866. 
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this  bond  was  taken,  Mr.  Brunton  made  any  inquiry  by  him- 
self or  his  agents  at  the  Hercules  office.  But  this,  I  think, 
I  am  at  liberty  to  infer,  and  I  do  infer,  that  had  such  an  in- 
quiry been  made  at  the  office,  whether  from  Mr.  Shrubb 
himself,  or  the  chairman  of  the  company,  or  any  of  the  di- 
rectors, or  the  collective  body  of  directors,  the  answer  would 
have  been  that  the  bond  was  good  and  would  be  paid  at  ma- 
turity. But  five  days  after  the  assignment  was  executed, 
namely,  on  the  12th  of  December,  this  bond  was  taken  to 
the  office  and  notice  of  the  assignment  was  given,  and  upon 
that  being  done  it  was  the  duty  of  the  officers  of  the  com- 
pany to  register  the  fact  of  assignment,  and  I  think  that 
persons  dealing  with  a  company  are  entitled  to  assume  that 
the  officers  will  do  their  duty ;  and  if,  as  was  said,  there  was 
310]  no  registration,  it  shows  there  was  *great  neglect  oa 
the  part  of  the  directors  and  of  all  concerned :  and  for  that 
neglect  the  company,  and  not  persons  dealing  with  it,  must 
be  answerable.  The  bond  then  was,  or  ought  to  have  been, 
registered ;  but,  at  all  events,  notice  of  the  assignment  was 
accepted.  The  company  was,  no  doubt,  at  that  time  in  a 
very  rickety  condition,  and  in  the  bourse  of  the  winding-up 
it  has  turned  out  to  be  an  insolvent  and  even  fraudulent 
concern ;  but  Mr.  Brunton  is  not  affected  with  notice  of  this 
state  of  things. 

The  argument  on  the  part  of  the  company  is,  that  they 
are  under  no  obligation  to  pay  this  bond,  because  it  was 
originally  issued  fraudulently  and  without  consideration. 
I  may  say,  in  the  first  place,  I  am  not  at  all  satisfied  that  it 
was  issued  fraudulently.  It  was  within  the  power  of  the 
directors  to  amalgamate  with  and  purchase  this  other  com- 
pany, and,  as  incidental  to  that,  to  provide  proper  remunera- 
tion to  the  persons  engaged  in  the  amalgamation.  I  think 
it  very  probable  that,  if  Mr.  Sheridan  were  the  claimant  on 
this  bond,  he  would  not  succeed  before  me ;  but  it  is  not 
like  the  case  of  AtheruBum  Life  Assurance  Society  v. 
FooleyQ)y  where  bonds  were  issued  by  means  of  the  gross- 
est and  most  abominable  conspiracy  and  fraud  on  the  part 
of  the  managing  director.  There  was  nothing  of  the  kind 
here ;  but  there  might  be  no  consideration  to  support  the 
bond  as  between  the  company  and  Mr.  Sheridan,  and  he 
might  not  succeed  in  enforcing  it.  This  company  was  not 
merely  an  insurance  company,  but  had  in  addition  exten- 
sive powers  of  borrowing  money.  [His  honor  then  read 
the  clauses,  85,  86,  87  and  88  of  the  articles  of  association, 
and  continued :]    They  say  to  the  public  at  large,  ^'  What- 

(')  1  Giff.,  102 ;  8  De  G.  A  J.,  294. 
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ever  bonds  are  issued  by  our  directors  shall  be  deemed  to 
be  our  bonds  and  binding  upon  us  accordingly."  It  may 
well  be  conceded  as  the  ordinary  rule  of  this  court,  and 
one  certainly  founded  on  sound  common  sense  and  principle, 
that  an  assignee  of  a  chose  in  action^  such  as  a  bond,  tak- 
ing it  without  inquiry  takes  it  subject  to  all  the  equities  and 
perils  attaching  to  it.  If  a  person  before  taking  an  assign- 
ment of  a  bona  actually  inquires  from  the  obligor  whether 
it  is  a  good  bond,  and  the  money,  secured  by  it  is  due,  and  is 
told  that  the  bond  is  good,  and  the  money  is  due,  the  obligor 
can  never  set  up  against  the  assignees  that  the  bond  was 
obtained  by  fraud.  I  do  not  insinuate  the  *slightest  [311 
opinion  as  to  how  the  case  would  have  stood  if  part  of  the 
bond  had  been  paid  oflf,  although  there  would  have  been 
gross  negligence  on  the  part  of  the  company  not  to  have  in- 
dorsed that  fact  upon  the  bond ;  but  it  may  be  assumed 
that  though  if  a  person  who  takes  a  bond  without  asking 
the  debtor  whether  the  money  is  due,  takes  it  subject  to  the 
equities  between  the  parties,  yet,  if  the  bond  is  presented 
tp  him  bearing  upon  the  face  of  it  the  fact  that  it  has  not 
yet  fallen  due,  ana  he  is  told,  on  inquiring  from  the  debtor, 
that  the  money  is  due,  and  it  turns  out  nevertheless  that  it 
has  been  paid  by  anticipation,  he  ought  to  be  protected 
against  a  claim  to  set  up  that  the  money  was  not  due.  It 
has  been  said,  on  the  one  hand,  and  this  is  what  was  relied 
upon  by  the  official  liquidator,  that  issuing  the  bond  with- 
out consideration  was  ziUra  mres.  I  can  only  repeat  the 
observation  I  made  in  £Jx  parte  Colborne  and  Straw- 
bridge  (*),  that  in  all  these  cases  of  public  companies  desir- 
ous of  borrowing  either  upon  promissory  notes  or  debentures, 
if  a  broad  view  of  the  matter  is  taken,  their  real  interest  is 
not  to  have  their  bonds  and  notes  discredited,  but  that 
every  facility  should  be  given  to  sell  them  in  the  market, 
and  that  those  who  hold  them  should  have  instruments 
which,  although  not  negotiable  are  readily  saleable ;  but  if 
it  were  to  be  supposed  that  when  bonds  are  executed  in 
pursuance  of  the  powers  vested  in  the  directors,  every  per- 
son dealing  in  them  is  to  inquire  whether  they  were  issued 
for  a  valuable  consideration,  or  whether  the  issue  was  uUra 
mres^  or  to  make  any  inquiry  except  whether  the  money  is 
due,  the  result  would  be  most  prejudicial  to  the  interest  of 
companies  in  general. 

Therefore,  upon  principle,  I  come  to  the  conclusion  that 
this  bond,  though  not  assignable  at  law,  so  that  the  assignee 
could  sue  in  his  own  name,  is  assignable  in  equity,  so  that 

(»)  Uw  Rep.,  11  Eq.,  478. 
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the  assignee  would  have  to  sue  at*  law  in  the  name  of  the 
original  obligee,  and  that  when  the  company  sajr  that  the 
money  is  due,  they  waive  the  right,  if  any,  which  might 
exist  in  equity  between  the  parties.  Whatever  equity  ex- 
isted if  no  inquiry  had  been  made,  had  been  waivea  b^  con- 
duct which  is  equivalent  to  ensuring  payment,  that  is,  by 
registering  the  bond  as  a  valid  and  subsisting  bond.  Upon 
principle,  I  am  of  opinion  that  ^what  Mr.  Brunton  did  is 
312]  abundantly  ^sufficient  to  make  him  the  owner  of  this 
bond  in  equity,  and  to  give  him  the  same  right  against  the 
company  as  ir  he  held  a  negotiable  security. 

Then,  in  opposition  to  this,  many  cases  were  pressed  upon 
me  in  argument,  besides  the  case  of  Aihencewn  Life  Assur- 
ance Society  V.  Pooley(^\  but  I  do  not  think  there  is  any 
other  authority  which  supports  the  argument  of  the  official 
liquidator.  I  have  a  very  strong  opinion,  as  I  have  already, 
perhaps  rather  boldly,  said,  that  the  AthencBum  Life  Assttr- 
ance  Society  v.  Pooley  ought  not  to  have  been  decided  as  it 
was.  It  was  the  case  of  a  life  assurance  company,  of  pre- 
cisely the  same  nature  as  this,  issuing  bonds,  which  tney 
had  power  to  issue,  and  a  Mr.  Laurie,  desiring  to  invest 
£3,000  of  £4,000,  asked  his  broker  what  would  be  a  good 
security,  and  the  broker  recommended  the  bonds  of  the 
AthencBum  Life  Assurance  Society  as  paying  6  per  cent, 
and  being  to  be  bought  at  90.  Mr.  Laurie  accordingly  in- 
vested between  £8,000  and  £4,000  in  the  bonds  of  the  com- 
pany. Before  he  paid  his  money  he  made  inquiries  at  the 
office  as  to  whether  the  bonds  were  good,  and  was  told  they 
were.  When  he  bought,  he  gave  notice  of  the  assignment 
to  the  office,  and  it  was  dtily  registered.  That  was  followed 
by  the  payment  of  two  and  a  half  years'  interest  upon  the 
bonds,  ana  then  the  company  was  wound  up,  and  the  de- 
fence was  set  up  that  the  bonds  were  invalid  because  they 
were  issued  fraudulently,  as  most  undoubtedly  thev  were. 
\  am  afraid  that  that  circumstance  so  impressed  itself  upon 
the  minds  of  the  learned  judges.  Vice -Chancellor  Stuart 
first,  and  Lords  Justices  Knight  Bruce  and  Turner  after- 
wards, that  they  never  got  over  the  impression  of  the  fraud- 
ulent circumstances  under  which  the  bonds  were  issued. 
With  every  possible  reverence  for  the  two  learned  judges 
who  have  left  us,  and  with  the  .greatest  respect  for  Vice- 
Chancellor  Stuart,  an  able  and  experienced  judge,  before 
whom  I  had  the  honor  of  practising  for  so  many  years,  I 
do  not  think  that  the  decision  in  that  case  <;an  at  this  day 
stand  as  good  law.    It  has  never  been  formally  overruled, 

(»)  1  Giff.,  102 ;  8  De  G.  A  J.,  294. 
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but  I  think  that  all  the  cases  which  have  been  cited*to-day 
are  in  opposition  to  it,  except  perhaps  the  decision  of  Lord 
Cairns  in  In  re  Natal  Investmerd  Company  {^\  which  may 
be  said  to  be,  I  tliink,  to  a  certain  extent  *decided  in  [313 
accordance  with  AthencBum  Life  Assurance  Sooieiy  v. 
PooleyO. 

•I  had  occasion  in  Ex  parte  Colborne  and  Strawhridge  (") 
to  point  out  that  by  a  subsequent  decision  of  Lords  Justices 
Wood  and  Selwyn  in  Ex  parte  City  Bank  (*),  where  the  case 
was  cited  and  commented  upon,  they  had  decided  in  a  man- 
ner entirely  opposed  to  it.  I  was  then,  and  am  still,  unable 
to  reconcile  the  two  decisions,  and  I  now  repeat  that  I  am 
bound  to  consider  the  second  as  the  ruling  authority.  [His 
honor  then  read  the  head-note  in  Ex  parte  (My  Bank^  and 
continued :]  I  think  that  case  completely  bears  out  what  I 
have  said.  Although  it  was  a  case  of  a  negotiable  in- 
strument, yet  it  was  within  the  power  of  the  company, 
and  the  bank  having  taken  it  in  that  form  precluded  them- 
selves from  setting  up  the  equities  which  existed  between 
them  and  the  person  to  whom  the  instrument  was  origin- 
ally issued. 

Then  there  was  the  case  of  Webb  v.  Heme  Bay  Commis- 
sixmers  (*),  which  Mr.  Cotton  says  depended  upon  the  fact 
that  the  instrument  was  assignable  at  law.  It  is  true  that  it 
was  in  that  case  so  assignable,  but  1  think  Mr.  Higgins'  ob- 
servation is  well  founded,  that  the  Court  of  Queen's  Bench 
did  not  proceed  upon  that  ground,  but  upon  this,  that 
though  the  company  had  issued  the  debenture  for  an  illegal 
consideration,  and  to  a  person  to  whom  they  had  no  right 
to  issue  it,  yet,  by  having  issued  it  in  the  form  of  a  money 
bond,  and  having  represented  to  the  holder  that  it  was  a 
valid  bond,  they  had  precluded  themselves  from  setting  up 
the  equity  which  they  otherwise  might  have  done.  Ana, 
therefore,  that  is  a  decision  which  warrants  me  in  coming  to 
thiB  conclusion  that,  whatever  equities  the  company  might 
set  up  against  Mr.  Sheridan,  their  conduct  has  precluded 
them  from  setting  them  up  against  his  assignee,  and  that  is 
also  in  consonance  with  what  I  am  now  about  to  decide. 

The  same  equitable  principle  was  also  dealt  with  by  a 
common  law  court  in  JSiggs  v.  Northern  Assam  Tea  Com- 
pany (•).  It  was  a  case  in  which  the  plaintifif,  having  sold 
an  estate  to  the  defendant  company,  received  from  them,  in 
part  payment  of  the  purchase  *money,  a  large  number  [314 

(»)  Law  Rep.,  8  Ch.,  866.  (<)  Law  Rep.,  8  Ch..  768, 
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(«)  Law  Rep.,  11  Eq.,  478.  (•)  Ibid,  4  Ex.,  887. 


9 

852  EQUITY  CASES.  [L  R. 

187i  In  re  Hercules  Insurance  Co.    Bninton*s  Claim.  Y.C.M. 

of  debentures  for  £100  each,  expressed  to  be  payable  to  him 
or  his  assigns.  Some  of  these  debentures  l^e  afterwards  as- 
signed to  Messrs.  Cavendish  &  Smith.  The  transfers  to  the 
assignees  were  duly  registered.  When  the  debentures  came 
to  be  dealt  with,  the  company  endeavored  to  set  up  equities 
against  the  assignees ;  and  Mr.  Mellish,  who  argu€d  the 
case  for  the  company,  contended  that  the  defendants  had 
not,  either  by  the  form  of  the  debenture  bonds  or  by  their 
dealing  with  the  assignees,  lost  the  riglit  to  take  advantage 
of  the  ordinary  rule  that  the  assignee  of  the  chose  in  action 
takes  it  subject  to  all  the  equities  existing  between  the  origi- 
nal parties  to  the  contract,  and  for  that  proposition  he  cited 
several  cases.  Mr.  Baron  Bramwell,  in  dealing  with  the 
cases,  said  (*) :.  "  The  question  in  them  is  the  same  as  would 
arise  if  Messrs.  Cavendish  &  Smith  had  brought  suits  in 
their  own  names  in  equity  against  the  defendants,  and  the 
defendants  had  set  up  the  defence  they  now  set  up  of  a  legal 
set-ofif.  Would  there  be  what  is  called  an  equity  to  prevent 
their  doing  so — that  is,  taking  the  set-oflf  to  be  available  at 
law,  would  equity  restrain  the  defendants  from  relying  on 
it!  This  is  obviously  a  purely  equitable  question,  and  our 
answer  must  be  given  witn  ^reat  distrust,  the  more  so  owing 
to  the  state  of  the  authorities.  This  set-oflf  is  a  set-off  in 
law.  Have  the  defendants  so  contracted,  or  conducted 
themselves,  that  they  cannot  avail  themselves  of  it?  The 
equity,  if  any,  of  Messrs.  Cavendish  &  Smith  to  restrain  the 
set-on  is  an  equity  between  them  and  the  defendants.  For 
we  presume  that  if  it  should  appear  these  debentures  were 
to  be  paid  to  assignees  of  them  without  the  right  of  set-off — 
still,  if  Higgs  himself  sued,  a  set-off  would  be  available 
against  him."  Then  he  and  the  rest  of  the  court  concurred 
in  considering  that  the  company  had  so  conducted  them- 
selves by  admitting  the  assignment  as  to  preclude  themselves 
from  setting  up  equities  which  they  might  have  set  up 
against  the  man  Higgs,  but  which  they  could  not  set  up 
against  the  assignee  from  him.  The  case  of  the  same  com- 
pany also  came  before  Lord  Romilly  in  /n  re  Northern 
Assam  Tea  C(ym/pany  (^)^  and  he  entirely  adopted  the  opin- 
ion of  the  Court  of  flxcheques,  and  decided  that  the  as- 
signees had  a  perfectly  valid  title. 

315]  *I  only  refer  to  Ex  parte  Chorley  (")  because  it  has 
been  acquiesced  in  and  acted  upon.  It  was  the  case  of  an 
assignment  of  a  bond  of  the  South  Essex  Estuary  Companv, 
which  no  doubt  was  different  to  this  extent,  that  not  only 

(')  Law  Rep.,  4  Ex.,  89i.  P)  Law  Rep.,  10  Eq.,  458. 

(»)  Law  Rep.,  11  Eq,  157. 
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had  the  bond  been  acknowledged  by  the  company,  and  in- 
terest paid  upon  it,  but  a  judgment  bad  been  obtained  upon 
the  bond  itself,  and  I  held  that  the  judgment  was  conclu- 
sive ;  but  I  am  bound  to  say  that  the  registration  of  the  bond 
would  have  been  sufficient,  in  my  opimon,  and  so  I  should 
have  decided. 

There  was  another  case  in  tlie  same  company— Cferey' * 
Claim — where  there  ha^.  been  no  action,  but  simply  an 
equity.  There  I  held  that  the  conduct  of  the  company  pre- 
cluded them  from  setting  up  the  equity  which  they  might 
have  as  against  the  original  obligee  oi  the  bond,  who  was  one 
of  their  own  body,  I  think. 

There  was  a  case  of  Woodhams  v.  Anglo- Australian  and 
Universal  Family  Life  Assurance  Company  {^):  [His 
honor  then  read  the  marginal  not«  in  that  case,  and  contin- 
ued :]  That  seems  to  go  the  whole  length.  I  argued  the 
case  myself,  and  the  decision  is  in  accordance  wiSi  what  I 
am  now  deciding. 

Therefore  I  think  that,  except  Athencsum  Lt(e  Assurance 
Society  v.  Pooley  (*),  the  authorities  are  all  in  accordance 
with  what  I  now  decide,  that  whatever  equities  a  company 
may  have  against  the  original  obligee  on  a  bond  issued  by 
them,  they  may,  either  by  direct  admission  or  by  conduct, 
preclude  themselves  from  setting  them  up  against  an  assignee 
lor  valuable  consideration. 

I  might  mention  that  I  have  carefully  looked  over  my 
judgment  in  Ex  parte  CoUborne  and  Strawhridge(^\  arid  I 
adhere  to  everything  I  said  in  that  case. 

Upon  all  these  grounds  I  come  to  the  conclusion  .that  the 
company  have,  by  their  conduct,  precluded  themselves 
from  setting  up  against  Mr.  Brunton  any  ejqnitv  which 
they  might  have  had  against  Mr.  Sheridan  himself.  Mr. 
Brunton^s  executors  must  therefore  stand  as  creditors  for 
the  amount  of  the  bond,  with  interest  till  the  date  of  the 
winding-up. 

Solicitors :  Mr.  jET.  M.  PhiUips;  Messrs.  Merriman^  Pow- 
ell &  Co. 

0)  2  D.  J.  <fr  S.,  162.  O  1  Giff.,  102 ;  8  De  O.  ifc  J.,  2M. 

(>)  Law  Rep.,  11  £q.,  478. 
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320]         *//ird  Palmer's  Settlement  Trusts. 

ConHrveUon  of  Settlement — "  Survivor  "*  tohe  read  "  others 

The  word  "  survivor  "  in  one  of  the  clauses  of  a  settlement  may  be  read  "  other  "  in 
order  to  effectuate  the  dear  intention  of  the  parties,  notwithstandinig  that  the  same 
word  may  require  to  be  read  in  its  natural  sense  In  other  clauses  of  the  same  settle- 
ment referring  to  the  same  fund. 

Br  a  deed  of  settlement,  dated  fhe  12th  of  June,  1824, 
Elizabeth  Palmer  and  Susanna  Palmer  assigned  to  trustees 
certain  stocks,  funds,  and  securities,  and  personal  estate 
and  effects,  vested  in  them  by  virtue  of  the  will  of  Thomas 
Palmer,  upon  trust  to  pay  the  dividends  and  interest  thereof 
to  E.  Palmer  and  S.  Palmer  in  equal  shares  for  their  joint 
lives,  and  after  the  decease  of  either  of  them  dying  unmar- 
ried and  witliout  issue,  to  pay  over  the  moiety  of  such  divi- 
dends and  interest  to  which  the  deceased  sister  should  be 
entitled  unto  the  survivor  of  them  during  her  life ;  and  in 
case  both  or  either  of  the  sisters  should  die  leaving  husbands 
or  a  husband  them  or  her  surviving,  then  upon  trust  to  pay 
or  account  for  one' moiety  of  the  said  dividends  and  interest 
unto  the  surviving  husband  of  E.  Palmer  for  life  for  tlie 
support  of  any  children  she  might  have,  during  their  minor- 
ities ;  and  if  there  should  be  no  such  children,  then  for  his 
own  usQ  and  disposal ;  and  the  other  moiety,  after  the  de- 
cease of  S.  Palmer,  unto  her  surviving  husband  for  life  in  a 
similar  manner*  And  in  case  both  or  either  of  them  the 
said  sisters  should  leave  any  child  or  children  living  at  the 
time  of  their  or  her  decease,  then,  subject  to  the  life  interest 
321]  of  their  respective  *husbands  in  the  said  dividends 
and  interest,  upon  further  trust  after  the  decease  of  E. 
Palmer,  to  divide  one  moiety  of  the  capital  of  the  said  trust 
.moneys,  stocks,  funds,  and  securities  among  her  children 
equally,  or  to  an  only  child  upon  attaining  twenty-one. 
And  after  the  decease  of  S.  Palmer  to  divide  the  other 
moiety  of  the  capital  among  her  children  in  a  similar  man- 
ner. And  in  case  either  of  them  the  said  E.  Palmer  and  S. 
Palmer  should  die  without  leaving  any  lawful  child  or  chil- 
dren living  at  her  decease,  or  leaving  such  they  should  all 
die  under  twenty-one  in  the  lifetime  of  the  survivor  of  them 
the  said  E.  Palmer  and  S.  Palmer,  upon  further  trust,  and 
subject  to  the  life  interest  of  the  husband  of  the  party  dying 
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if  she  should  leave  one  her  surviving,  to  pajr  over  the  divi- 
dends and  interest  of  the  moiety  of  the  said  trust  funds 
which  belonged  to  the  party  dying,  unto  the  survivor  of 
them  the  said  E.  Palmer  and  S.  Palmer,  or  her  assigns,  for 
life;  and  upon  the  decease  of  Such  survivor  to  pay  and 
divide  the  capital  of  such  moiety  to  or  among  the  lawful 
child  or  children  of  such  survivor  (if  she  should  leave  any) 
in  such  and  the  same  way  as  was  thereinbefore  mentioned 
with  respect  to  the  dividends,  interest,  and  capital  of  the 
original  moiety  of  such  survivor  in  the  said  trust  moneys. 
But  if  both  of  them  the  said  E.  Palmer  and  S.  Palmer 
should  die  without  leaving  any  child  or  children  living  at 
the  time  of  their  respective  decease,  or  leaving  such  tney 
should  all  die  under  the  age  of  twenty-one,  then  upon  trust 
to  pay  and  divide  the  respective  moieties  of  the  dlapital  of 
the  trust  moneys  unto  and  amongst  such  person  or  persons, 
and  in  such  shares  and  proportions,  as  the  survivor  of  them 
the  said  E.  Palmer  and  S.  Palmer  should  by  will  appoint  or 
bequeath  the  same ;  and  in  default  thereof  upon  trust  to 
pay  the  same  unto  and  amongst  the  next  of  kin  of  the  sur- 
vivor of  them  the  said  E.  Palmer  and  S.  Palmer  in  a  legal 
course  of  administration.  • 

Elizabeth  Palmer,  in  the  year  1824,  married  Daniel  Tay- 
lor, and  there  were  two  surviving  children  of  the  marriage. 
Thomas  Taylor  and  the  petitioner  Daniel  William  Taylor, 
both  of  whom  had  attained  twenty-one.  Daniel  Taylor  died 
before  his  wife  Elizabeth,  and  she  died  in  February,  1868. 
Susanna  Palmer  was  never  married,  and  died  in  December, 
1873,  having  made  her  will,  whereby  she  made  certain 
specific  devises  and  bequests,  and  gave  *and  be-  [322 
queathed  to  the  petitioner  the  residue  of  her  estate  and 
effects  whatsoever  and  wheresoever,  and  appointed  the  peti- 
tioner executor  of  her  will. 

The  moiety  of  the  trust  funds,  the  dividends  of  which  had 
been  paid  to  Susanna  Palmer  for  life,  had  been  paid  into 
court  by  the  trustees  of  the  settlement. 

This  petition  was  presented  by  Daniel  William  Taylor, 
alleging  that  in  the  event,  which  nad  happened,  of  Susanna 
Palmer  surviving  her  sister  Elizabeth  and  dying  without 
children,  no  trust  was  declared  by  the  indenture  of  settle- 
ment of  the  moiety  of  the  trust  funds  to  which  Susanna 
Palmer  was  entitled,  and  that,  under  the  circumstances 
aforesaid,  there  became  a  resulting  trust  thereof  in  favor  of 
Susanna  Palmer,  and  that  the  petitioner  was  entitled  thereto 
as  her  executor  and  residuary  legatee ;  and  the  petitioner 
prayed  that  such  moiety  might  be  ordered  to  be  paid  to 
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him,  or  in  case  the  court  should  be  of  opinion  that  the  peti- 
tioner was  not  entitled  to  the  said  sura,  then  that  one  moiety 
thereof  might  be  paid  to  the  petitioner  and  the  other  moiety 
to  Thomas  Taylor,  his  brother,  and  S.  R.  Lewin,  to  whom 
the  said  Thomas  Taylor  Tiad  assigned  his  interest  in  the 
trust  funds. 

Mr.  /.  Pearson^  Q.C.,  and  Mr.  EUis^  in  support  of  the 
petition :  The  question  raised  upon  this  petition  relates  only 
to  the  moiety  to  which  Susanna  I^almer  was  entitled  for  life 
under  the  settlement  of  June,  1824.  The  moiety  of  Elizabeth. 
Palmer  would  of  course  go,  upon  her  death  after  her  hus- 
band, to  her  two  surviving  children.  The  words  of  the 
clause  particularly  referring  to  this  point  are  that  in  case 
either  of  the  two  sisters  should  die  without  leaving  lawful 
children,  then,  subject  to  the  life  interest  of  the  husband  of 
the  party  dying,  to  pay  the  dividends  and  interest  of  the 
moiety  which  belonged  to  the  party  dying  unto  the  survivor, 
and  upon  the  decease  of  such  survivor  to  divide  the  capital 
of  such  moiety  among  the  children  of  such  survivor  in  the 
same  way  as  was  directed  with  respect  to  the  dividends,  in- 
terest, and  capital  of  the  original  moiety  of  such  survivor. 
Now,  in  the  first  part  of  this  clause,  and  in  the  previous 
clauses  in  this  settlement,  the  word  ''survivor"  must  neces- 
sarily be  read  survivor  in  order  to  give  effect  to  the  intention 
323j  of  the  deed;  and,  consequently,  the  same  *word  in 
the  latter  part  of  the  clause  must  also  be  read  as  ''  survivor" 
in  its  natural  sense ;  and  as  the  survivor  died  without  chil- 
dren, the  moiety  of  the  one  dying  without  children  cannot 
go  to  the  children  of  the  other,  who  was  not  the  survivor. 

In  the  event,  therefore,  of  the  survivor  dying  without 
children,  which  has  happened,  her  moiety  must  go,  accord- 
ing to  her  disposition  by  will,  and  the  petitioner,  bdn^  her 
residuary  legatee,  is  entitled  to  her  moiety.  It  is  submitted 
that  the  word  '•  survivor"  cannot  be  construed  "other"  in 
one  clause  in  relation  to  the  same  fund  where  the  word  '*  sur- 
vivor" has  its  strict  meaning  in  all  the  other  clauses.  This 
has  been  the  effect  of  all  the  decisions  where  "survivor" 
has  been  read  "other."  It  was  the  view  taken  by  Lord  El- 
don  in  Davidson  v.  Dallas  {') ;  and  the  decision  in  Crowder 
v.  Stone  (')  was  to  the  same  eflfect.  There  it  was  held  that 
the  construction  of  the  word  in  one  part  of  the  will  must  de- 
termine its  construction  in  the  other  part  also.  In  Leeming 
V.  Sherratt {*)' it  was  also  held  that  the  word  "survivor"  in 
the  residuary  clause  in  the  will  under  consideration  must  bo 
considered  in  its  natural  sense,  and  not  as  importing  ''oth- 

0)  14  Ves.,  676.  («)  S.Russ.,  217.  (»)  2  Hare,  14. 
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ers,"  and  that  that  construction  in  one  part  of  the  will  must 
govern  the  construction  of  the  same  word  in  the  other  place. 
Mann  v.  TJwmpson  (*)  was  a  similar  decision ;  and  in  Be 
CorbeWs  Trtcsts{*)  it  was  held  that  the  word  '''survivor" 
must  be  read  "  survivor"  and  not  "  other,"  and  that  it  could 
not  be  read  ''other"  merely  on  the  ground  of  the  improba- 
bility of  the  testator  intending  the  interests*  of  the  issue  to 
depend  on  the  period  of  their  parents'  death.  This  is  not  the 
case  of  a  will  in  which  courts  are  in  the  habit  of  straining 
words  to  effect  the  intention  of  a  testator.  It  is  a  contract 
between  the  two  sisters,  and  there  is  no  recital  to  show  what 
was  the  intention.  It  must,  therefore,  be  read  strictly  ac- 
cording to  the  actual  words  used,  and  the  deed  must  be  con- 
strued as  an  ordinary  purchase  deed. 

Mr.  Bristowe^  Q.C.,  and  Mr.  F.  A.  Lewin^  for  the  other 
child  of  Elizabeth  Palmer,  cited  In  re  Arnold!  s  Trusts^  (•), 
but  were  not  called  upon  to  address  the  court. 

*SiR  R.  Malins,  V.C:  There  is  no  reasonable  [324: 
doubt  whatever  in  this  case.  It  must  be  assumed  upon  this 
settfement  made  by  the  two  sisters,  Elizabeth  and  Susanna 
Palmer,  that  the  intention  was  this :  that  each  sister  was  to 
be  made  tenant  for  life  of  one  moiety,  with  remainder  to  her 
husband  and  remainder  to  her  children  in  such  a  manner  as 
that,  each  sister  having  children,  one  moiety  would  go  to 
one  sister's  children,  and  the  other  moiety  to  the  children  of 
the  other  sister ;  but  it  so  happened  that  one  sister,  Eliza- 
beth, died  leaving  two  children,  and  the  other  sister  died 
without  having  been  married.  The  terms  of  the  settlement 
with  reference  to  such  an  event  are  these:  "And  in  case 
either  of  them  the  said  E.  Palmer  and  S.  Palmer  should  die 
without  leaving  any  lawful  child  or  children  living  at  her 
decease,  or  leaving  such  they  should  all  die  under  twenty- 
one  in  the  lifetime  of  the  survivor  of  them  the  said  E.  Palmer 
and  S.  Palmer,  upon  further  trust,  subject  to  the  life  interest 
of  the  husband  of  the  party  'dying  if  she  should  leave  one 
her  surviving,  to  pav  over  the  dividends  and  interest  of  the 
moiety  of  the  trust  funds  which  belonged  to  the  party  dying 
unto  the  survivor  of  them  the  said  E.  Palmer  and  S.  Palmer, 
or  her  assigns,  for  life;  and  upon  the  decease  of  such  survivor 
to  pay  and  divide  the  capital  of  such  moiety  to  or  among  the 
lawful  child  or  children  of  such  survivor  (if  she  should  leave 
any)  in  such  and  the  same  way  as  was  thereinbefore  men- 
tioned with  respect  to  the  dividends,  interest  and  capital  of 
the  original  moiety  of  such  survivor  in  th6  trust  funds." 
Then  it  provides  that  if  both  of  the  sisters  should  die  without 

0)  Kay.  638.  («)  Job.,  591.  O  Law  Rep.,  10  Eq.,  262. 

11  Eng.  Rep.  108 
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children,  then  upon  trust  to  pay  and  divide  the  respective 
moieties  of  the  capital  to  and  amongst  such  persons  as  the 
survivor  should  appoint  by  will,  and  in  default  of  appoint- 
ment to  the  next  of  kin  of  the  survivor. 

Now  the  rule  is,  that  the  words  of  a  settlement,  or  of  a 
will,  as  the  case  may  be,  shall  be  read  in  their  general  sense, 
unless  the  context  shows  distinctly  that  they  were  not  in- 
tended to  be  so  used.  In  the  event  which  has  happened  one 
of  the  sisters  has  died  leaving  issue,  consequently  the  last 
clause  does  not  come  into  operation.        .         ' 

It  has  been  argued  that  because  the  word  "survivor" 
must  in  several  passages  be  read  as  survivor,  therefore  it 
325]  must  be  read  as  *survivor  in  every  part  of  the  docu- 
ment. Now  it  is  the  rule  of  construction  that  words  must 
be  read  so  as  to  effect  the  intention  of  the  parties,  and  there 
is  no  word  more  flexible  than  "  survivor."  It  is  a  doubtful 
word,  used  very  often  without  being  understood,  and  fre- 
quently it  is  obvious  from  the  context  that  it  must  have  been 
intended  to  mean  "other,"  and  not  "survivor."  Then,  was 
it  the  intention  of  these  ladies  that  the  right  to  pos&ess  the 
capital  should  survive  to  the  children  of  either  of  them  who 
should  die  leaving  children  ?  In  my  opinion  it  is  plain  that 
the  meaning  was,  if  one  only  should  nave  children,  then, 
after  the  death  of  the  survivor  of  them  and  their  husbands, 
such  children  were  to  take  the  whole  of  the  capital.  But 
the  right  to  the  fund  is  not  to  depend  upon  the  mother  of  the 
children  being  the  survivor.  If  the  sister  who  dies  without 
children  is  the  survivor,  then  the  whole  funds  to  go  to  the 
children  of  the  other ;  consequently  in  that  case  the  word 
"survivor"  must  be  read  "other"  in  order  to  effect  the 
obvious  intention  of  the  instrument. 

I  consider  that  the  case  of  Cole  v.  SeweU  Q)  is  conclusive 
on  f he  subject.  That  was  the  decision  of  the  House  of  Lords, 
and  I  consider  the  effect  of  that  decision  was,  that  whether  it 
be  in  a  deed  or  a  will,  the  word  *^ survivor"  must  be  construed 
in  its  ordinary  sense,  unless  the  context  requires  it  to  be  turned 
into  "other,"  and  so  this  word  "survivor"  must  be  read  "sur- 
vivor" if  it  does  not  defeat  the  intention  of  the  instrument ; 
but  it  is  qiiite  evident  that  if  it  were  so  read  the  intention 
would  be  defeated,  consequently  it  must  be  read  "other." 

Then  with  regard  to  the  cases  of  Davidson  v.  Dallas  ("), 
Wilmot  V.  Wilmot  ("),  Crowder  v.  Stone  (*),  and  other  cases 
which  I  had  occasion  to  refer  to  when  I  decided  In  re  At- 
nold^s  Trusts  (*),  they  are  ^11  of  them  authorities  in  favor  of 

(»)  2  H.  L.  C,  186.  (*)  8  Riisa.,  217. 

(*)  14  Ves.,  576.  (*)  Law  Kep.,  lO.Eq.,  252. 

(»)  8  Ves.,  10.  / 
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reading  the  word  "survivor"  as  ''other"  when  it  is  requi- 
site to  do  so  in  order  to  give  effect  to  the  intention. 

In  this  case  it  appears  to  me  that  the  terms  of  the  settle- 
ment show  plainly  that  if  each  of  the  sisters  had  children, 
the  children  c?l  each  were  to  take  a  moiety ;  but  if  one  died 
wit}iout  children,  *and  the  other  left  children,  then  [326 
the  children  of  that  other  were  to  take  the  whole.  Any  other 
construction  would  entirely  defeat  the  intention.  The  decree 
will  therefore  be:  "The  court  being  of  opinion  that  in  the . 
events  which  have  happened  the  moiety  of  which  Susanna 
Palmer  was  tenant  for  life  devolved,  on  her  death  without 
having  been  married,  on  the  two  surviving  children  of  Eliz- 
abeth Taylor  under  the  settlement  of  the  12th  of  June,  1824, 
let  the  fund  in  court  be  sold,  and  let  the  costs  of  all  parties 
be  taxed  (allowing  only  one  set  of  costs. to  S.  R.  Lewin  and 
F.  P.  Taylor)  as  oetween  solicitor  and  client ;  and  let  the 
residue  of  all  the  funds  be  paid  in  equal  moieties  between 
the  petitioner  and  the  respondents." 

Solicitor  for  the  petitioner :  Mr.  J.  Lott, 
Solicitors  for  the  respondent :  Messrs.  Lewin  &  Co. 


[Law  Reports,  19  Equity  Cases,  827.] 
V.C.B.,  Jan.  28,  1876. 

*WiLcocK8  V.  Carter.  [327 

[1875    W.     13.] 
Mrmction — Proceedings  m  Probate  Court — Undertaking  not  to  question  Validity 

of  wm. 

Injonction  granted  to  restrain  proceedings  in' the  Probate  Court  by  heir-at-law  and 
next  of  kin  for  the  purpose  of  obtaining  administration  and  opposing  probate  of  a 
draft  will  in  contravention  of  an  undertaking  and  deed  by  which  defendants  admitted 
the  validity  and  confirmed  the  dispositions  of  the  draft  will,  giving  up  all  interest 
which  they  would  have,  taken  in  the  event  of  an  intestacy. 

Motion  on  behalf  of  the  plaintiffs,  Mr.  and  Mrs.  Wilcocks, 
for  an  injunction  to  restrain  the  defendants  from  further 
prosecuting  the  pending  proceedings  in  the  Probate  Court, 
and  from  taking  any  other  proceedings  for  the  grant  to  either 
of  them  of  letters  of  administration  to  the  estate  and  effects 
of  the  testator,  James  Carter;  and  from  taking  any  pro- 
ceedings in  the  Probate  Court  in  opposition  to  the  grant  to 
the  -plaintiffs  of  probate  of  the  testator's  will. 

The  case  of  the  plaintiffs  was  that  James  Carter  made  a 
will  in  1870,  giving  all  his  real  estate  (subject  to  the  charges 
contained  in  his  father's  will  in  favor  of  members  of  his 
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family,  including  the  defendants  Edmund  and  William  Car- 
ter) and  also  all  nis  personal  estate  unto  his  niece,  the  plain- 
tiff (then  Jane  Carter,  spinster),  whom  he  appointed  sole 
executrix. 

After  his  death,  in  March,  1874,  the  will*could  not  be 
found,  although  the  testator  had  a  few  days  before  his  d^th 
stated  that  he  had  left  a  will.  A  draft  of  the  will,  however, 
had  been  preserved,  and  accordingly  something  in  the  nature 
of  a  family  arrangement  was  entered  into  between  Jane  Car- 
ter and  William  and  Edmund  Carter,  who  signed  an  under- 
taking -which  was  afterwards  carried  out  by  deed.  By  this 
deed,  dated  the  25th  of  March,  1874,  after  reciting  the  con- 
tents of  the  lost  will,  and  that  William  and  Edmund  Carter, 
as  heir-at-law  and  two  of  the  next  of  kin  of  the  testator  (the 
remaining  next  of  kin,  other  than  Jane  Carter,  being  of 
weak  intellect  and  incapable  of  entering  into  any  arrange- 
ment), were  satisfied,  from  a  reference  to  the  draft  of  the 
will  which  had  been  preserved,  and  from  the  declarations  of 
the  attesting  witnesses  thereto,  that  a  will  to  the  recited 
328]  purport  and  effect  was  *duly  executed  on  the  day  it 
purported  to  bear  date,  and  had  not  been  revoked  or  altered ; 
and  that  William  and  Edmund  Carter  were  desirous  of  giv- 
ing full  effect  to  the  said  will  so  far  as  respected  any  estate 
or  interest  in  the  real  and '  personal  estate  to  which  they 
would  have  been  entitled  in  tne  event  of  the  testator  having 
died  intestate  ;  it  was  witnessed  that  for  effectuating  the  said 
purpose,  and  in  consideration  of  the  premises,  William  Car- 
ter thereby  granted  and  confirmed  unto  Jane  Carter,  the 
plaintiff,  her  neirs  and  assigns,  all  the  testator's  real  estates 
and  all  the  estate,  right,  &c.,  of  him  the  said  William  Car- 
ter, as  heir-at-law,  in  the  hereditaments  thereinbefore  as- 
signed. And  for  further  effectuating  the  purposes  aforesaid, 
and  in  consideration  of  the  premises,  the  said  William  Car- 
ter and  Edmund  Carter  thereby  assigned  unto  the  plaintiff, 
her  executors,  administrators,  and  assigns,  all  and  every  the 

Earts,  shares,  and  interests  of  them,  or  to  which  they  would 
ave  been  entitled  if  James  Carter  had  died  intestate,  of  and 
in  his  personal  estate  and  effects. 

After  signing  this  deed  in  pursuance  of  their  undertak- 
ing, William  and  Edmund  Carter  subsequently  changed 
their  minds,  and  insisted  that  the  testator  had  destroyed  nis 
will  with  the  intention  of  revoking  it,  and  that  they  had 
si/jned  the  undertaking  and  executed  the  deed  before  discov- 
ering the  real  facts  of  the  case.  In  October,  1874,  they  ap- 
})lied  in  the  Probate  Court,  as  next  of  kin,  for  a  grant  of 
etters  of  administration  to  James  Carter.     In  November, 
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1874,  an  Opposition  to  the  grant  of  administration  was  en- 
tered on  behalf  of  the  plaintiff  as  sole  executrix  and  uni- 
versal legatee.  She  then  filed  a  petition,  raising  the  question 
whether  William  and  Edmund  Carter  had  not,  by  executing 
the  deed  of  May,  1874,  precluded  themselves  from  applying 
for  administration. 

William  and  Edmund  Carter,  in  their  answer  to  the  peti- 
tion, admitted  having  executed  the  deed,  but  stated  that  it 
was  obtained  by  misrepresentation,  and  without  proper  legal 
advice,  and  was  not  m  equity  binding  on  them.  A  sum- 
mons was  afterwards  taken  out  by  the  plaintiff  in  the  Pro- 
bate Court  for  William  and  Edmund  Carter  to  show  cause 
why  all  further  proceedings  in  that  court  should  not  be 
stayed  until  a  court  of  ec[uity  should  have  determined 
whether  or  not  the  undertaking  and  deed,  admitted  by  Wil- 
liam and  Edmund  Carter  in  their  answer  to  have  been  signed 
and  executed  by  them,  were  binding  on  them. 

*0n  the  12th  of  January,  1876,  the  summons  was  [329 
dismissed  by  the  judge  of  the  Probate  Court,  who  said  that 
he  had  jurisdiction  to  try  the  question  raised,  and  would 
not  sernd  it  from  the  Probate  Court ;  and  a  subsequent  ap- 
plication for  time  until  proceedings  in  this  court  should  be 
taken  was  refused. 

The  plaintiff  and  her  husband  thereupon  filed  the  present 
bill  to  restrain  proceedings  by  the  defendants  William  and 
Edmund  Carter  for  obtaining  administration  to  James  Car- 
ter's estate,  and  from  taking  any  proceedings  in  that  court 
in  opposition  to  the  grant  to  the  plaintiffs  of  probate  of 
James  Carter' s  (draft)  will. 

Mr.  Kay^  Q.C.,  and  Mr.  CaZdecott^  in  suppqrt  of  the  plain- 
tiffs' motion,  referred  to  Oascoyne  v.  Chandler  (*),  where 
Lord  Hardwicke  granted  an  injunction  to  restrain  proceed- 
ings in  the  Ecclesiastical  Court  to  set  aside  a  paper  writing 
purporting  to  be  a  will,  on  the  ground  that  the  defendants, 
''having  agreed  that  this  paper  writing  should  be  estab- 
lished as  a  will,  they  ought  not  in  conscience  to  be  per- 
mitted, at  least  for  the  present,  to  controvert  this  matter 
in  the  Ecclesiastical  Court;  nor  at  all,  if  finally  at  the 
hearing  of  the  cause  the  agreement  should  be  established 
which  went  to  the  question  at  the  hearing"  :  In  a  note  at 
the  foot  of  that  case  Q  it  is  stated  that  in  Sheffield  v.  Duchess 
qf  BuckiTigham  (Micnaelmas  Term,  1739),  the  Duchess  was 
restrained  from  questioning  the  validity  of  the  will  of  the 
Duke,  her  husband.  Unless  the  injunction  were  granted, 
there  would  be  a  double  litigation  to  try  the  same  question, 

O  8  Sw.,  418,  n.  (»)  8  Sw.,  421. 
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viz.,  the  validity  of  the  undertaking  and  deed  sigifed  by  the 
defendants,  which  is  essentially  a  question  for  a  court  of 
equity ;  the  Court  of  Probate  having  no  jurisdiction  to  set 
aside  the  deed. 

Mr.  De  Oex^  Q.C.,  and  Mr.  JoUiffe^  for  the  defendants: 
The  court  will  not  give  any  assistance  to  the  plaintiffs,  who 
are  seeking  to  obtain  the  benefit  of  a  purely  voluntary  deed : 
Tvfnell  V.  Constable  (*). 

The  proceedings  in  the  Probate  Court  will  determine  all 
questions  between  the  parties,  and  ought  not  to  be  restrained, 
as,  if  the  will  be  established,  there  will  be  nothing  for  the 
deed  to  operate  upon ;  and  if,  on  the  other  hand,  letters  of 
330]  administration  *should  be  granted  to  the  defendants, 
their  rights  will  te  established  as  paramount  to  any  claim 
Bet  up  by  the  plaintiffs  under  the  deed  (to  set  aside  which 
the  defendants  are  prepared  to  file  a  bill)  or  the  non-existent 
will.  Moreover,  the  rights  of  the  creditors  to  have  the  tes- 
tator's  personal  estate  administered  by  the  proper  hands 
ought  not  to  be  interfered  with,  or  the  rights  of  one  of  the 
next  of  kin,  not  before  the  court,  prejudiced,  by  granting 
the  injunction. 

Sib  James  Bacon,  V.C:  I  think,  both  upon  principle  and 
-upon  authority,  the  plaintiff  is  entitled  to  the  Injunction 
asked  for. 

It  is  said  that  this  deed  is  without  consideration,  but  I  do 
not  read  it  so ;  and  even  should  tliat  be  the  case,  the  defen- 
dants will  have  an  opportunity  of  pleading  that  and  arguing 
the  question.  At  present  I  do  not  think  it  is.  The  bill 
recites  that  there  was  a  duly  executed  will,  and  that  it  has 
never  been  revoked.  The  will  contains  a  charge  in  favor  of 
the  defendants.  That  charge  is  secured  to  them  by  this 
deed,  wliich  is  by  no  means,  as  it  strikes  me  at  present — 
though  it  is  not  necessary  to  decide  it,  I  observe  it,  because 
Mr.  fie  Gex  argued  it — without  consideration.  Then  the 
rest  of  the  case  is  as  clear  as  it  can  possibly  be.  Can  this 
court  permit  any  person  to  take  proceedings  in  derogation 
of  his  own  grant  and  deed?  That  question  is  very  readily 
answered.  W  hat  the  defendants  are  doing  is  in  direct  vio- 
lation and  derogation  of  their  deed.  More  than  that,  it  is 
not  disputed  that  there  are  two  questions  as  the  matter  now 
stands,  one  of  which  the  Court  of  Probate  can  have  no  juris- 
tion  over,  nor  is  it  said  that  that  court  has  ever  intended  to 
exercise  any  jurisdiction  of  that  sort ;  and  the  second  ques- 
tion, namely,  the  validity  of  the  deed,  the  defendants  an- 
nounce to  me  upon  this  occasion  it  is  their  intention  to 

0)  8  Sim.,  69. 
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litigate  by  filing  a  bill.  If  the  case  of  Oascoyne  v.  Chand- 
ler (')  had  not  been  in  existence  I  should  entertain  the  same 
view  upon  the  subject.  Being,  as  it  is,  in  my  opinion,  a 
plain  direct  authority,  and  also  proceeding  upon  a  sound 
principle,  I  do  not  hesitate  to  grant  an  injunction  in  the 
terms  asked  for. 

Solicitors :  Mr.  R.  T.  Jarvis,  agent  for  Mr.  J.  H.  Picardy 
Kirkhy  Lonsdale;  Messrs.  Bower y  Son  <fi  Cotton. 

O  8  Sw.,  418,  n. 


[Law  Reports,  19  Equity  Cases,  881.] 
V.CH.,  Jan.  29,  1876. 

,    *//i  re  Nunn's  Trusts.  [331 

WiH—ConMtructiim — Bequest  to  "  My  H<nuekeq)&r  ^ — Error  in  CkritHan  Name. 

Testator,  by  will  dated  in  1874,  shortly  before  bis  death,  bequeathed  to  his  execu- 
tors a  sum  of  New  £3  p^r  Cent.  Annuities,  upon  trust  to  sell  the  same  and  apply  the 
proceeds  in  the  purchase  of  a  life  annuity  in  '*  the  name  and  fior  the  benefit  of  my  house- 
keeper, M.,R.,  whether  liring  in  my  service  at  the  time  of  my  death  or  not  M.  R. 
had  left  the  testator's  service  six  or  seven  years  before,  and  married  in  1871,  and  her 
sister,  £.  R.,.had  been  since  1870,  and  was  at  the  time  of  the  testator's  death,  in  his 
service  as  his  housekeeper : 

Reld,  that  the  primary  description  of  the  legatee,  "  my  housekeeper,"  and  not  the 
name,  was  in  this  case  the  guide  to  the  testatoi^s  intention,  and  that  E.  R.  was  enti- 
titled  to  the  fund.  * 

Charles  Nunn,  who  died  on  the  17th  of  Angnst,  1874, 
by  his  will,  made  three  days  before  that  date,  bequeathed 
to  his  executors  all  the  New  £3  per  Cent.  Annuities  which 
should  be  standing  in  his  name  at  the*  time  of  his  death, 
upon  trust  within  three  calendar  months  after  his  death  to 
sell  the  same  and  apply  the  net  proceeds  of  such  sale  in  the 
purchase  from  Government,  "in  the  name  and  for  the  benefit 
of  my  housekeeper,  Maria  Kumsey,  whether  living  in  my 
service  at  the  time  of  mv  death  or  not,"  of  an  irredeemable 
annuity  for  her  life.  The  testator  directed  that  the  annui- 
tant or  her  executors  or  administrators  should  not  be  allowed 
to  have  the  value  of  the  annuity  in  lieu  thereof.  He  made  a 
codicil  to  his  will  giving  other  legacies,  but  not  affecting  the 
above  mentioned  annuity,  and  otherwise  confirming  the  will. 
At  the  testator's  death  there  was  a  sum  of  £1,450  New 
£3  per  Cent.  Annuities  standing  in  his  name  in  the  books  of 
the  Bank  of  England.  Some  years  prior  to  his  death,  and 
for  a  considerable  period  of  time,  Maria  Kumsey  was  the 
testator's  housekeeper,  but  she  quitted  his  service  in  the 
year  1867  or  1868,  and  in  1871  married  John  Reynolds. 
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Maria  Reynolds'  sister,  Emma  Rumsey,  was  at  the  dates  of 
the  testator's  will  and  death  in  his  service  as  his  house- 
keeper, having  entered  it  on  the  14th  of  June,  1870,  John 
and  Maria  Reynolds  for  themselves,  and  Emma  Rumsey 
for  herself,  claimed  the  above  sum  of  annuities,  and  the 
executors  thereupon  transferred  it  into  court  under  the  Trus- 
332]  tee  Relief  Acts.  *This  was  a  petition  presented  by  Em- 
ma Rumsey,  praying  that  after  Ihe  costs  had  been  provided 
for  out  of  the  fund,  the  residue  might  be  ordered  to  be  paid 
to  her.  The  evidence  showed  that  the  petitioner  left  the 
service  of  the  testator  temporarily  in  January,  1874,  on 
account  of  not  being  in  good  health,  and  returned  in  Feb- 
ruary, 1874,  and  was  in  nis  service  at  the  dates,  of  the  will 
and  death.  The  testator  made  a  former  will,  by  which  he 
bequeathed  to  Maria  Rumsey,  who  was  at  that  time  in  his 
service,  a  legacy  of  £400,  if  in  his  service  at  his  death,  bul 
that  bequest  was  not  repeated  in  his  last  will. 

Evidence  was  tendered  that  in  the  week  preceding  his 
death  the  testator  sent  to  the  solicitor  whom  he  had  usually 
employed,  instructions  for  a  fresh  will,  in  which  the  name 
of  Emma  Ramsey  was  written,  but  owing  to  that  solicitor's 
absence  from  London,  or  illness,  another  solicitor  was  em- 
ployed, who  in  the  hurry  of  preparing  the  will  erroneously, 
as  alleged,  wrote  Maria  instead  of  Emma  Rumsey.  The 
case  of  Or  aid  v.  Oranti^)  was  referred  to  in  support  of  the 
admissibility  of  this  evidence,  but  on  objection  being  taken 
on  the  part  of  the  respondents,  John  and  Maria  Reynolds, 
the  court  refused  to  receive  it. 

Some  of  the  testator's  letters  were  produced  to  show  that 
the  petitioner  was  the  person  meant  to  be  provided  for. 

Mr.  Hadley^  for  the  petitioner,  contended  that  the  evi- 
dence clearly  showed  that  she  was  the  housekeeper  whom 
the  testator  intended  to  benefit.  She  was  his  housekeeper 
at  the  time  of  his  death,  and  therefore  she  fulfilled  the  ma- 
terial portion  of  the  description  given  in  the  will  of  the 
person  whom  he  contemplated  providing  for,  and  that  being 
so,  the  mere  calling  her  by  a  wrong  Christian  name  would 
not  deprive  her  of  the  annuity. 

Mr.  Ince^  for  the  respondents,  John  and  Maria  Reynolds, 
submitted  that  the  wordd  in  the  will  did  not  describe  the 
petitioner,  but  applied  as  much  or  more  to  Maria  Reynolds, 
who  had  been  tne  testator's  housekeeper.  *  The  change  of 
the  surname  of  a  woman  on  marriage  was  a  mere  matter 
of  custom,  and  no  doubt  the  testator,  even  after  Maria's 
marriage,  had  her  in  his  contemplation  as  Maria  Rumsey. 

(»)  Law  Rep.,  6  C.  P.,  Y27. 
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Certainly  Maria  and  her  husband  did  *visit  the  testator,  [333 
and  he  must,  therefore,  have  known  when  he  spoke  of  liis 
housekeeper  Maria  which  sister  he  meant  to  provide  for. 
The  cases  showed  that  when  the  court  was  called  upon  to 
decide  a  question  of  this  sort  the  name  of  the  legatee  rather 
than  the  description  must  be  the  guide,  and  tnerefore  he 
submitted  that  Maria  Reynolds  was  entitled  to  the  annuity. 
[He  referred  to  Olllett  v.  Oane{'\  Farrer  v.  St  Catharine's 
College,  Carribridge {^\  and  Oarnery.  OarnerC),'] 

Mr.  BveriUj  for  the  executors,  said  the  residuary  legatees 
were  not  before  the  court,  and  suggested  that  the  bequest 
was  void  for  uncertainty.    [He  referred  to  Drake  v.  Drake  (*).  ] 

Sib  Chakles  Hall,  Y.C:  I  am  of  opinion  that  this  case 
is  not  one  which  is  governed  by  the  authorities  in  which  it  has 
been  held  that  the  name  of  the  legatee  should  be  the  guide  to 
the  testator's  intention.  The  pnmary  description  in  the  will 
of  the  legatee  is  supplied  by  the  words  ''my  housekeeper." 
The  tQ3totor  provided  for  his  housekeeper  whether  in  his 
service  or  not  at  the  time  of  his  death.  The  testator  added 
the  name,  and  the  bequest  must  be  read  as  a  direction  to 

Eurchase  "in  the  name  and  for  the  benefit  of  my  house- 
eeper,"  whose  name  is  "so  and  so."  Adding  a  name, 
though  an  erroneous  one,  does  no(  prevent  the  ^ift  taking 
effect  for  the  benefit  of  the  person  who  was  then  nis  house- 
keeper. The  evidence  clearly  shows  that  the  petitioner  was 
such  housekeeper,  for  though  she  had  in  January,  1874, 
gone  away  ill,  she  had  returned,  and  filled  that  character  at 
the  time  of  his  death.  If  the  testator  had  intended  to  pro- 
vide for  Maria  Reynolds,  he  would  have  referred  to  her  as 
"  my  former  housekeeper."  The  petitioner  asks  that,  after 
due  provision  be  made  for  the  payment  of  the  costs,  the  resi- 
due of  the  fund  in  court  be  ordered  to  be  paid  to  her ;  and 
the  authorities  show  that  when  a  will  contains  a  direction  to 
purchtise  an  annuity  for  a  legatee,  the  le^tee  may  have  the 
price  of  it  instead.    The  order  will,  therefore,  be  as  prayed. 

Solicitors :  Messrs.  Nunn  <6  Winkworth ;  Mr.  Wilkin. 

0)  Law  Rep.,  10  Eq.,  29.  («)  29  Beav.,  114. 

(«)  Ibid.,  16  Eq.,  19.  (*)  26  Ibid.,  642;  8  H.  L.  C,  172. 

See  1  Eng.  R.,  260  note;  6  Eng.  Rep.,  620  note. 

11  Eng.  Rep.  109 
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334]  *CoLH8S  V.  Hectoe. 

[1872    C.    146.] 

Marriage  between  Hirkiah  and  English  SubjeeU  m  England — English  SeCdemmi — Dearie 
of  Divorce  in  Turkeg — Foreign  Judgment — Absence  of  Notice, 

A  settlement  on  a  marrisee  in  England  between  a  domiciled  Turkish  subject  and 
an  English  lady,  on  the  faiw  of  his  promise  to  reside  in  England,  hdd  to  be  gov- 
ernedby  Enehsh  law. 

A  divorce  in  Turkey,  the  effect  of  which  by  Turkish  law  was  to  annul  the  settle- 
ment, but  which  was  pronounced  without  notice  to  the  wife  or  the  persons  interested 
under  the  settlement,  disregarded. 

On  the  5th  of  May,  1868,  Madeline  CoUiss,  widow  of 
Henry  CoUiss,  who  died  in  1864,  intermarried  with  Christian 
Anthony  Rassam.  Mrs.  Kassam  was  born  in  India  of  Eng- 
lish parents,  and  there  she  resided  during  the  time  of  her 
marriage  with  Mr.  Colliss,  but  about  twelve  months  after 
his  death  she  came  to  this  country  with  the  intention  of  per- 
manently settling  in  England..  Mr.  Rassam  was  an  Otto- 
man subject,  domiciled  at  Moussul,  in  Turkey,  where  he 
held  the  office  of  Vice-Consul  to  the  English  (government, 
but  at  the  time  of  his  marriage  he  was  residing  in  this  coun- 
try, when  Rassam  made  proposals  of  marriage  to  Mrs. 
Rassam,  she  objected  to  entertain  them  on  the  ground  that 
she  did  not  wish  to  spend  her  life  at  Moussul.  To  get  over 
that  obiection,  Rassam  promised  to  reside  permanently  in 
England,  and  stated  that  he  would  simply  go  over  to  Moussul 
to  realize  his  property  there,  and  would  then  come  back  and 
settle  in  England  for  the  remainder  of  liis  life.  Upon  the 
faith  of  that  promise  Mrs.  Rassam  became  his  wife.  The 
marriage  took  place  in  a  church  in  London  according  to  the 
rites  or  the  Church  of  England. 

An  indenture  of  settlement  was  prepared,  and  it  was  exe- 
cuted by  both  the  husband  and  wife.  It  was  dated  the  4th 
of  May,  1868,  and  recited  that  Rassam  resided  at  No.  160 
Queen's  Road,  Bays  water,  and  the  intended  wife  at  No.  60 
Pembridge  Villas,  Bayswater ;  that  there  were  two  children, 
the  issue  of  her  first  marriage  living ;  that  he  was  possessed 
of  certain  railway  and  other  bonds,  and  that  he  ha&  agreed 
to  deliver,  and  had  delivered,  them  to  the  two  trustees  of 
335]  the  settlement  to  hold  upon  and  *f  or  the  trusts  d^plared, 
which  were  to  retain  the  bonds  during  his  life,  or,'  if  he 
should,  in  writing,  so  direct,  to  sell  them  and  invest  the 
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proceeds  in  the  trustees'  names  in  stocks  or  funds  of  the 
United  Kingdom,  of  the  Government  of  India,  x)f  the  Bank 
of  England,  or  upon  mortgage  of  real  estate  in  England, 
Wales,  or  Ireland,  or  upon  railway  debentures,  and  to  pay 
the  income  to  Mr.  and  Mrs.  Rassam,  and  the  survivor  for 
life ;  and  in  case  she  should  be  the  survivor,  she  was  to  re- 
ceive and  enjoy  such  income  during  her  life  for  her  separate 
use,  without  power  of  anticipation,  and  after  the  death  of 
the  survivor  the  trustees  were  to  pay  the  income,  and  the 
capital  in  certain  events,  for  the  benefit  of  Mrs.  Rassam' s 
children  of  her  former  marriage  and  of  that  marriage — they 
taking  vested  interests  only  provided  they  should  attain  the 
age  of  twenty-one  years  or  marry  with  consent  before  that 
age.  It  was  provided  that  if  no  child  should  become  enti- 
tled to  the  trust  fund  the  trustees  were  to  stand  possessed 
of  the  same  upon  trust  for  Rassam,  his  executor,  adminis- 
trators and  assigns  absolutely. 

Soon  after  the  marriage  Mr.  and  Mrs.  Rassam  went  to 
Moussul.  She  left  her  two  infant  children  in  England. 
After  the  lapse  of  three  years  Mrs.  Rassam  became  desirous 
of  seeing  them,  and  she  solicited  the  consent  of  her  husband 
to  her  coming  to  England.  He  for  some  time  refused  to 
give  it,  but  he  ultimately  gave  his  consent,  and  himself  paid 
the  passage-money  for  herself  and  their  only  child,  a  daugh- 
ter Dorn  m  Turkey,  and  gave  Mrs.  Rassam  an  order,  dated 
July,  1871,  on  his  agents  in  London  to  pay  her  £10  a  month. 
Mrs.  Ras§am,  with  ner  child,  arrived  in  England,  but  when 
in  September,  1871,  she  applied  to  the  agents,  she  was  in- 
formed by  them  that  the  order  given  to  her  had  been  can- 
celled by  Rassam.  Mrs.  Rassam,  being  left  in  England 
without  any  means  of  subsistence,  was  supported  by  her 
father,  who  communicated  with  Mr.  Rassam,  but  obtained 
no  satisfactory  answer.  Rassam  died  at  Moussul  in  May, 
1872,  and  his  administrator  in  Turkey  was  the  defendant 
H.  Rassam,  one  of  the  trustees  of  the  settlement.  Mrs. 
Rassam  was  in  June,  1872,  informed,  for  the  first  time,  that 
after  she  left  Turkey  Mr.  Rassam,  in  March,  1872,  obtained 
a  decree  of  divorce  from  her  in  a  Turkish  court,  and  also 
that  as  she  and  Rassam  and  their  infant  child  were  Turkish 
subjects,  their  rights  would  be  governed  by  the  law  of 
Turkey. 

*In  July,  1872,  this  bill  was  filed  by  the  three  cWl-  [336 
dren  of  Mrs.  Rassam  against  the  trustees  of  the  settlement 
and  Mrs.  Rassam,  and  they  submitted  that  whatever  might 
be  the  effect  of  the  decree  of  divorce,  if  in  fact  any  was  ob- 
tained, it  could  not  affect  their  rights  under  the  settlement ; 
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and  they  prayed  that  the  trusts  of  the  settlement  might  be 
carried  into  execution  by  the  court ;  for  inquiries  whether 
any  decree  of  divorce  had  been  obtained,  and,  if  so,  what 
was  its  effect  on  the  limitations  of  the  settlement ;  and  for 
consequential  relief.  The  evidence  showed  that  Mrs.  Ras- 
sam  had  no  notice  of  the  proceedings  in  the  Turkish  courts, 
and  that  not  one  of  her  children  was  made  a  party  to  them. 

The  trustees,  by  their  answer,  stated  that  llassam  .was  a 
Chaldean  Turkish  subject,  and  submitted  to  act  as  the  court 
should  direct;  and  also  that  if,  under  the  circumstances 
stated,  the  trusts  had,  according  to  the  laws  of  Turkey  as 
affecting  Chaldean  Turkish  subjects  and  their  property,  be- 
come absolutely  void,  other  persons  would  be  beneficially 
entitled  to  the  funds,  and  ought  to  be  made  parties  to  the 
suit.  The  decree  of  divorce,  dated  the  2d  of  March,  .1872, 
was  in  the  Chaldean  language,  but  a  translation  was  set 
forth  in  the  answer.  The  proceedings  were  in  the  Ecclesias- 
tical and  Patriarchal  Court  of  the  Patriarch  of  Babylon, 
and  the  decree,  after  reciting  the  deposition  of  Rassam  be- 
fore those  who  presided  on  that  occasion,  in  which  he  com- 
plained of  Mrs.  Rassam' s  conduct,  and  stated  that  he  was 
compelled  to  expel  her  his  house;  that  he  took  her  with 
him  to  Bagdad,  and  sent  her  thence  to  England,  and  de- 
clared that  she  was  separated  and  divorced  from  his  house, 
for  the  causes  therein  set  forth,  and  excluded  and  shut  out 
from  the  settlement  and  heritage  during  his  life  and  after 
his  death,  concluded  thus:  "We,  therefore,  in  jour  court 
assembled,  having^  searched  and  examined  into  the  fac(s  of 
all  that  has  been  adduced,  the  truth  of  which  has  been 
vouched  for  according  to  our  judgment  by  the  evidence  of 
trustworthy  and  honest  witnesses,  do  now  give  our  testi- 
mony and  decision  to  this  effect,  and  in  witness  thereof  we 
hereunto  set  our  signatures  and  seals  with  our  own  hands." 
The  decree  was  signed  by  the  Patriarch  of  Babjrlon,  the 
Metropolitans  of  Malabar  and  Ackir,  and  four  priests,  and 
witnessed  by  four  Christians  and  four  Mahomedans. 

The  defendant  Hurmuzd  Rassam,  stated  that  he  in  a  letter 
337J  *written  and  sent  by  him  to  the  father  of  Mrs.  Ras- 
sam, dated  the  13th  of  October,  1871,  mentioned  that  his 
brother's  charges^  against  his  wife  were  such  as  to  compel 
him  to  sue  for. a  divorce;  and  that  Mrs.  Rassam' s  father 
said  he  had  showed  that  letter  to  her.  The  defendants  be- 
lieved that  Rassam,  in  November,  1871,  informed  his  wife 
by  letter  of  the  reason  why  he  revoked  the  order  on  his 
agents  in  London,  and  stated  that  they  were  advised  that, 
according  to  the  laws  of  Turkey  as  affecting  Chaldean  Turk- 


Vol.  XIX.]  EQUITY  CASES.  869 

V.C.H.  CoUiss  Y.  Hector.  1875 

ish  subjects  and  their  property,  the  effect  of  the  decree  of 
divorce  was  to  render  absolutely  void  and  of  no  effect  the 
trusts  of  the  settlement.  The  evidence  showed  that  after 
the  death  of  Bassam  a  further  decree  or  certificate  was,  on 
the  Ist  of  September,  1872,  obtained  by  two  of  his  brothers 
resident  at  Moussul,  from  the  Patriarch  of  Babvlon,  and 
that  both  that  and  the  former  decree  in  pari  mazer ia  were 
by  the  Turkish  law  affecting  Turkish  Chaldean  subjects 
equally  binding,  although  the  husband  might  have  died  be- 
tween the  date  of  the  first  and  second  decrees. 

The  trustees  had  obtained  a  deposition  from  the  Syriac 
Archbishop  of  Moussul  showing  what  by  tjie  laws  of  Tur- 
key governing  Turkish  Chaldean  subjects  were  the  rights, 
and  powers,  or  privileges  of  Turkish  husbands  over  their 
wives  ;  and  stating  that  the  only  way  in  which,  according  to 
Turkish  law,  a  settlement  could  be  made  on  a  wife  on  mar- 
riage was  for  the  settlor  to  declare  that  he  was  indebted  to 
his  wife  in  the  sum  of  money  he  wished  to  settle.  He  then 
mortgaged  his  property  to  her  as  security  for  the  payment 
of  the  money,  and  she  gave  him  a  bond  or  contract  granting 
him  the  income  of  the  fund  for  his  life,  but  no  provision 
could  be  made  for  his  children  after  his  death,  nor  could  a 
portion  or  provision  be  made  for  the  children  of  a  stranger ; 
and  in  case  a  settlement  was  made  on  a  wife,  and  she  was 
afterwards  divorced,  she  lost  all  benefit  under  the  settle- 
ment, and  the  husband  ceased  to  be  indebted  to  her,' not- 
withstanding his  written  statement  to  the  contrary. 

Mrs.  Bassam  denied  all  the  charges  against  her. 

Mr.  LincUey^  Q.C.,  at  the  commencement  of  his  argu- 
ment, suggested  that  the  defendant  H.  Bassam,  one  of  the 
persons  interested  in  Mr.  C.  A.  Bassam' s  estate,  should, 
under  the  ^provisions  of  the  16  &  16  Vict.  c.  86,  s.  44,  [388 
be  appointed  to  represent  the  parties  who  might  be  entitled 
to  Bassam' 8  estate,  notwithstanding  that  he  was  a  trustee 
under  the  ^ttlement. 

Mr.  DickinsoTiy  Q.C.,  stated  that  the  defendant  H.  Bas- 
sam objected  to  be  placed  in  that  position  \  and  submitted 
that  in  this  case  the  act  did  not  apply. 

The  Vipe-Chancellob  :  Let  a  note  be  made  by  the  Begis- 
trar  of  the  fact  that  the  defendant  H.  Bassam,  not  desiring 
but  declining  to  be  appointed  to  represent  his  brother's  es- 
tate, which,  notwithstanding  that  he  is  a  trustee  under  the 
settlement,  I  think,  consistently  with  a  proper  interpreta- 
tion of  the  act,  might  have  been  done,  the  case  must  pro- 
ceed without  any  such  appointment. 

Mr.  Lindley^  Q.C.,  and  Mr.  Oroasley^  for  the  plaintiffs, 
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after  stating  the  facts  of  the  case,  submitted  that  as  this  was 
a  settlement  made  in  England  in  the  English  form,  it  must 
be  governed  by  English  and  not  by  Turkish  laws,  and  that 
the  plaintiffs  were  entitled  to  have  the  trusts  of  the  settle- 
ment executed  by  this  court.  The  fact  that  Rassam  was 
domiciled  at  Moussul  would  not  prevent  this  court  from 
carrying  out  the  trusts  of  the  contract  which  he  entered 
into  in  this  country :  Van  Orutten  v.  Digby  (') ;  Watts  v. 
Shrimpton  {*).  The  defendants  had  endeavored  to  make 
out  that  Rassam  having  been  domiciled  in  Turkey  at  the 
date  of  the  settlement,  he  was  incompetent  to  make  any 
such  settlement ;  and  for  that  purpose  they  had  obtained 
legal  opinions  from  Turkey.  Those  opinions  were  to  the 
eflPect  that  the  settlement  was,  according  to  the  laws  of  Tur- 
key, invalid  ;  but  that  defence  could  be  material  only  upon 
the  question  of  coats.  As  to  the  proceedings  for  the  pur- 
pose of  obtaining  a  divorce,  they  were  instituted  in  a  court 
which  had  no  jurisdiction  in  the  matter  ;  but  assuming  that 
it  had  jurisdiction,  as  the  decree  was  obtained  in  the  ab- 
sence of  the  wife,  and  without  notice  to  her,  this  court 
would  not  recognize  those  proceedings.  Having  regard, 
however,  to  the  comity  of  nations,  no  English  judge  would 
hold  that  this  decree  of  divorce  had  any  effect  whatever, 
either  over  persons  married  in  this  country  or  upoti  the 
339]  rights  of  other  persons  *under  the  settlement :  duch- 
ess of  Kingston^  s  Oase{*) ;  Ferguson  v.  Md7ion{*). 

e^he  Vice-Chancellor  referred  to  Simpson  v.  Fogo  (*).] 
r.  W.  PearsoTij  Q.C.,  and  Mr.  C.  Browne^  for  the  defen- 
dant, Mrs.  Rassam,  submitted  that  she  had,  in  the  most  ex- 
plicit and  positive  manner,  denied  that  there  was  one  iota  of 
truth  in  the  statements  made  against  her,  and  which  were 
the  ground  of  the  declaration  of  divorce  by  the  ecclesiastical 
judges  in  Turkey.  The  authorities  were  overwhelming  on 
the  question  that  this  was  an  English  settlement,  and  that  it 
must  be  governed  by  English  laws.  They  referred  to  Burge*  s 
Commentaries  on  Colonial  and  Foreign  LawsQ:  Story's 
Conflict  of  Laws  (') ;  ToUemache  v.  Tollemache  ( ) ;  Shaw  v. 
Gould  {*);  In  re  Alison!  s  Trusts  (before  Vice-Chancellor 
Malins,  Dec.  4, 1874) ;  Bon  v.  Lippman  (") ;  and  M^  Carthy 
V.  Becaix  (") ;  and  contended  that  Mrs.  Kassam  was,  under 

(')  81  Bear.,  661,  5«2.  («)  Vol  i.,  pp.  27,  28. 

(«)  21  Beav.,  91  (')  7th  edit,  §§  76,  239,  240,  266,  276. 

(»)  Smith's  L.  C,  6th  ed.,  vol.  il,  pp.  (»)  80  L.  J.  (?.  M.  A  A.),  113. 

726,  727.  (•)  Law  Rep.,  3  H.  L.,  65-88. 

(*)  11  A:  &  E.,  179.  (>«)  6  CI.  «fe  F.,  1. 

(<^)  IJ.  dc  fi.,  18.  (")  2  Russ.  dc  My.,  614. 
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the  settlement,  entitled  to  the  income  of  the  fund  for  her  life, 
and  that  the  fund  ought  not  to  be  burdened  with  the  costs 
of  the  trustees. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Smart,  for  the  trustees: 
^  The  bill  raises  the  (juestion  of  the  legality  of  the  proceedings 
'which  took  place  in  Turkey.  The  trustees'  duty  was  to 
make  every  in(^uiry  into  them,  and  they  were  advised  that 
the  decree  of  divorce  had  the  eflfect  of  saying  that  the  set- 
tlement was  void,  that  Mrs.  Rassam's  child  born  in  Turkey 
was  illegitimate:  Munro  v.  Munro{^)\   that  Mr.  Rassam's 

Eroperty  reverted  to  his  estate,  and  that  other  persons  had 
ecome  interested  in  the  property.  Under  the  circumstances 
of  the  case  it  was  impossible  for  the  trustees  to  pay  the  in- 
come to  Mrs.  Rassam,  and  it  was  necessary  that  the  matter 
should  come  before  the  court,  in  order  that  the  trustees 
might  state  all  the  facts  of  the  case,  and  that  there  were 
other  claims  to  *the  fund.  The  course  which  they  had  [340 
pursued  was  perfectly  proper  and  clear,  and  therefore  they 
ought  to  be  allowed  all  their  costs  properly  incurred.  The 
fund  they  would  pay  into  court,  and  tnere  ought  to  be  an 
application  by  Mrs.  Kassam  to  be  paid  the  income,  and  that 
application  ought  to  be  served  upon  the  parties  who  claimed 
the  fund,  and  who  were  not  parties  to  this  suit. 

Sib  Charles  Hall,  V.C:  At  one  time  it  was  my  inten- 
tion to  make  the  defendants — the  trustees — pay  some  portion 
of  the  costs  of  this  suit,  but  the  .conclusion  at  which  I  have 
arrived  is  that  the  evidence  given,  and  the  discussion,  have 
been  advantageous  to  the  children  and  widow,  and  therefore 
I  am  not  disposed  to  make  the  trustees  pay  an^  costs.  As 
to  the  merits  of  the  case,  after  the  most  careful  investigation 
of  the  facts  and  circumstances  on  the  part  of  the  trustees, 
and  their  evident  anxiety  to  leave  nothing  uncommunicated 
to  the  court  which  could  in  any  way  tend  to  establish  rights 
founded  Upon  the  invalidity  of  the  settlement,  I  have  not 
any  doubt  which  would  justify  me  in  not  dealing  with  the 
case  upon  the  footing  that  the  settlement  is  a  perfectly  valid 
one,  and  must  have  effect  ^ven  to  it.  The  answer  of  the 
trustees  states  that,  according  to  Turkish  law,  something 
has  taken  place  in  Turkey  which  has  done  away  with  the 
settlement ;  but  I  hold  that  this  was,  and  remains,  and  must 
be  construed  as,  an  English  settlement.  It  has  been  said 
that  when  the  parties  married  they  anticipated  going  to  re- 
side in  Turkey,  but  the  evidence  establishes  that  they  must 
have  contemplated  living  in  England.  What  Rassam,  in  his 
own  mind,  contemplated  I  will  not  say.;  but  I  am  satisfi^ 

0)  t  a  4  F..  842. 
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that  he  represented  to  Mrs.  Rassam  that  he  meant  to  leave 
Turkey  and  come  to  reside  and  be  domiciled  in  England. 
The  evidence  of  Mrs.  Rassam,  and  of  independent  witnesses 
who  had  conversations  with  Rassam,  proves  that  he  made 
representations  to  Mrs.  Rassam  that  he  would  reside  in  this 
country ;  and  that  she  accepted  his  offer  of  marriage  upon 
the  faith  of  his  doing  so.  There  is  nothing  in  the  evidence 
or  in  the  letters  which  she  wrote  to  induce  me  to  think  that 
Mrs.  Rassam' 8  evidence  is  not  trustworthy.  The  settlement, 
341]  *therefore,  being  an  English  contract,  must  be  ex- 
pounded according  to  English  law,  and  the  rights  of  the  par- 
ties claiming  under  it  must  be  recognized  and  dealt  with 
according  to  the  same  law.  Assuming  that,  by  the  proceed- 
ings which  took  place  in  Turkey,  the  marriage  was,  by  the 
law  of  Turkey,  rendered  null  and  void,  and  the  contract  and 
settlement  became  of  no  effect  in  Turkey,  I  must  hold  that 
the  Turkish  court  could  not  make  void  an  English  settle- 
ment in  the  absence  of  parties  taking  benefits  under  it,  and, 
therefore,  that  the  proceedings  which  took  place  in  the  ab- 
sence of  the  plaintiffs  and  Mrs.  Rassam  are  not,  in  this 
court,  worthy  of  any  attention.  But  I  am  by  no  means  sat- 
isfied that  the  proceedings  in  Turkejr  were  either  proper,  or 
that  they  were l)ef ore  a  court  having  jurisdiction  in  the  mat- 
ter. The  opinions  which  have  been  obtained  in  reference  to 
Turkish  law  are  not  worthy  of  considemtion,  for  they  are 
not  based  upon  the  English  contract,  but  set  forth  hypothet- 
ical cases.  The  trustees  do  not  state  that  they  took  the 
opinion  of  English  counSfel  upon  the  validity  of  the  settle- 
ment, having  regard  to  what  took  place  in  Turkey,  and  I 
hold  that  I  ought  not  to  deal  with  the  case  in  any  way  upon 
the  view  that  tne  validity  of  the  settlement  and  the  interests 
of  the  parties  to  the  contract  have  been  brought  into  ques- 
tion, but  that,  on  the  contrary,  I  must  deal  with  the  settle- 
ment as  being  a  complete  and  perfect  one,  and  as  giving 
rights  to  parties  who  now  claim  under  it.  Those  persons 
who  claim  rights  on  the  footing  that  the  settlement  is  void 
might  have  taken  a  course  of  their  own,  but  they  have  not 
commenced  any  proceedings  to  establish  their  alleged  rights ; 
they  have  waited  to  see  what  would  become  of  this  suit,  be- 
cause they  knew  that  one  of  the  trustees  was  a  brother  of 
Mr.  Rassam,  and  would  have  to  be  a  party  to  the  proceedings, 
and  look  after  their  interests.  He  has  made  use  on  their  be- 
half of  all  the  evidence  that  could  be  obtained  in  Turkey. 
I  allowed  him  the  option  of  being  formally  appointed  to 
represent  (as  legal  personal  representative  of  Rassam)  their 
interests  in  this  suit,  which  he  declined  to  accept.    Acting 
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on  the  view  that  the  settlement  is  a  perfect  and  complete  one, 
and  not  affected  in  any  way  by  the  proceedings  wnich  have 
taken  place,  I  hold  that  the  widow  is  entitled  to  be  paid  the 
income  of  the  *f  und  at  once.  The  trustees  being  will-  [342 
in§  to  retire  from  the  trusts,  two  new  trustees  must  bo  ap- 
pointed, and  the  trust  property,  after  the  costs,  charges  and 
expenses  of  the  present  trustees  have  been  provided  for, 
must  be  transferred  to  the  new  trustees,  and  they  must  pay 
the  income  of  the  fund  to  Mrs.  Rassam  during  her  life.  If  the 
three  children  should  die  under  twenty-one  years  of  age,  and 
without  having  married  with  consent,  the  ultimate  trusts  will 
have  to  be  executed. 

Solicitors :  Mr.  Joseph  JE.  Turner;  Messrs.  Smith  <fe  Co. 

The  common  law  maxim  that  the  sabjects  go  to  another  country  for  the 

domicil  of  the  wife  follows  that  of  the  purpose  of  allowing  one  party  to  obtain 

husband,  has  no  application  in  actions  a  divorce,  it  is  invalid,  although  the 

for  a  divorce,  where  a  separation  has  defendant  was  there  personally  served 

actually  taken  place,  and  where  the  with  process,  unless  the  parties  were 

▼ery  proceedings  in  the  action  are  to  bona  fide  domiciled  in  the  country  and 

show  that  the  relation  of  husband  and  the  suit  isprosecuted  without  collusion: 

wife  should   be  dissolved,  or  so  far  Shawv.  (jfould,L.  R.,  8H.  L.,5d ;  Do/- 

modified  as  to  establish  separate  inter-  phin  v.  Hobins,  7  H.  L.  C,  S90 ;  ScKSuby 

ests ;  and  especiallv  of  bed  and  board  v.  Westerholtz,  L.  R.,  6  Q.  B.,  155. 

and  of  domicil  and  liome.  See  Ooda/rd  v.  Gray,  L.  R. ,  6  Q.  B. ,  180. 

In  such  a  case  the  law  will  recognize  The  United  States  Supreme  Court, 

the  wife  as  having  a  separate  existence  where  it  was  not  very  distinctly  proved 

and  sieparate  rights.     Therefore  in  an  how  the  defendant  came  to  be  within 

action  for  a  limited  divorce,  a  mensa  et  the  state  of  Indiana,  held  that  a  divorce 

ihorOf  for  cruel  and  inhuman  treatment,  granted  on  application  of  the  wife,  up- 

the  plaintiff  mav  properly  lay  the  venue  on  personal  service,  on  the  husband, 

in  the  county  where  she  actually  resides  within  the  jurisdiction  of  the  court, 

at  the  commencement  of  the  action,  al-  was  valid  as  a  Judgment  in  personam : 

thoagh  the  domicil  of  the  defendant,  Cheever    v.  WUeon,    0  Wallace,   108 ; 

(where  both  parties  formerly  resided.  Holmes  v.  Holmes,  8  Abb.,  N.  S.,  1 ; 

and  where  the  defendant  actually  re-  Kennear  v.  Kennear,  45  N.  Y.,  535, 

sides)  is  in  another  county  :   Cheever  affirming  58  Barb. ,  ^U. 

V.  WUeon,  9  Wallace,   108 ;  Vence  v.  The  same  court,  however,  held  an 

Vencey  15  How.  Prac.,  497,  affirmed,  English  judgment  founded  upon  per- 

•Id.  576 ;  Craven  v.  Oraten,  27  Wise.,  tonal  service  upon  him  here   invalid: 

418  ;  2  Bishop's  Mar.  &  Div.,  5th  ed.,  §§  Bischoffv.  Wethered,  9  Wallace,  812. 

124-181  ;  Story's  Conf.  of  L.,  8  46,  note.  See  Dunn  v.  Dunn,  4  Paige,  425. 

See  Dolphin  v.  Robins,  7  H.  L.  C.  890.  In  New  Vork  it  is  held  that  a  decree  of 

The  question  as  to  whether  a  divorce  divorce  obtained  in  another  state,  the  de< 
obtained  by  husband  or  wife  in  one  fendant  not  being  sierved  with  process, 
state  without  personal  service  therein  and  both  parties  at  the  commencement 
upon  the  other,  but  upon  publication  ofthe  suit  and  during  its  pendency  being 
of  a  summons,  is  one  of  much  nicety,  residents  of  this  state,  is  invalid  :  Hoff- 
upon  which  there  is  considerable  c^n-  man  v.  Hoffman,  46  N.  Y.,  80. 
flict  in  the  authorities  :  2  Bish.  Mar.  And  an  attempt  by  the  defendant  in 
and  Div.  (5th  ed.),  |^  118-214  ;  8  Am.  such  suit  4ade  in  a  court  of  the  state 
Law  R^.,  N.  S.,  198,  article  by  Judge  where  the  decree  was  granted,  to  set  it 
Redfield  ;  9  Id.,  721,  article  believed  to  aside  which  was  defeated,  upon  tech- 
be  by  Mr.  Benjamin  Vaughn  Abbott ;  nical  grounds  solely,  does  not  affect  the 
Wharton's  Conllict  Laws,  ^§  215-289.  question  :  Hoffm>an  v.  Hoffman,  46  N. 

In  England  it  is  held  that  if  English  Y.,  30. 

11  Exo.^Rep.  110 
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So    a  divorce    granted    in  Indiana,  Otherwise  where  the  party  went  to  an- 

where  neither  of  the  parties  in  fact  re-  other  state  for  the  mere  purpose  of  ob- 

sided  at  the  time,  and  where  there  had  taining  a  divorce,  and  as  a  frand  npon 

been  no  personal  service  of  process  up-  the  laws  of  the  state  :  Smith  v.  SmM, 

on  the  defendant  within  that  state,  nor  18  Gray,  209 ;  Burlen  v.  Shannon,  115 

authorized  appearance  for  her,  is  in-  Mass.,  447. 

valid  here,  although  the  Indiana  record  BliMouri :   Oovid  t.  Crow,  57  Mis- 
recites  the  residence  of  the  plaintiff  in  souri,  200. 

good  faith  for  one  vear  within  the  state  The  legiriature  of  one  state  has  no 

of  Indiana,  and  shows  an  appearance  power  to  dissolve  the  marriage  contract 

for  the  defendant  by  one  purporting  to  where  the  wife  alone  is  resident  within 

be  an  attorney  at  law  in  that  state  :  the  state  and  subject  to  its  jurisdiction, 

Kerr  v.  Kerr,  41  N.  Y.,  272  ;   see  10  so  as  to  affect  rights  of  property  in  an- 

£ng.  Bep.,502,  note  ;  McOiffert  v.  Mc-  other  state  where  the  husband  is  actually 

Oiffert,  81  Barb.,  69,  8.  C,  17  How.  resident  f  Todd  v.  Kerr,  43  Barb.,  317. 

Prac.,   18;    ViMcher  v.    Visacher,    12  Good  faith  and  an  honest  belief  of  a 

Barb.,  648  ;  Borden  v.  FUch,  15  Johns.,  right  to  marry  by  the  offending  partr, 

121;  HiU  V.  ma,  28  Barb.,  28  ;  Phelps  cannot  affect  the  legality  of  a  second 

V.  Baker,  41  How.  Prac.,  237;  Brad-  marriage  :  WhUe  v.  WkUe,  105  Mass., 

9haw  V.  Heath,  13  Wend.,  407  ;  Holmes  825. 

V.  HolmA8,  4  Lansing,  888,  4  Cowen,  See  note  to  Awrdale  v.  Hammett, 
524,  note  ;  Eeel  v.  Elder,  62  Penn.  St.  12  Eng.  Rep.  — . 
Hep.,  808  ;  Coddington  v.  Coddington,  Where  a  judgment  of  a  divorce  was 
20  N.J.  Eq.,  268.  See  Shreekv.  Shreek,  granted  in  New  York  upon  personal 
82  Texas,  578 ;  Shafer  v.  BushneU,  24  service  upon  the  defendant  (both  par- 
Wise.,  872;  Wheaton's  International  ties  residing  in  that  state),  forbidding 
Law  (8th  ed.),  pp.  230-2,  §  151  ;  Story's  the  defendant,  the  guilty  party,  from 
Conflict  of  Laws,  §§  200^280 ;  Whar-  again  marrying  and  he,  to  evade  the 
ton's  Conflict  Laws,  |§  204-239.  effect  of  the  judgment,  went  to  New 

Judgment  in  divorce  cases  obtained  Jersey  and  was  there    married,  held 

upon  service  by  publication,  where  the  such  a  marriage  was  illegal :  Manhall 

defendant  was  a  resident  of  another  v.  Marshall,  2  Hun,  288  {  see  also  Beaxe- 

Btate  and  did  not  appear,  have  recently  ley  v.  Beaeeley,  3  Hagg.  Ecc.  Rep.,  &dQ. 

been  held  invalid  in  ;  But  see  to  the  contrary  in  Pennsyl- 

Indiana :  Middkworth  v.  McDovmU,  vania :  Van  Storch  v.  OHffin,  71  Penn. 

49  Ind.,  886,  as  to  personal  judgment  St.  Rep.,  244. 

for  alimony.  And  in  Massachusetts:  Medway  v. 

Michigan:  People  v.  DoweU,  25  Mich.  Needham,  16  Mass.,  157  ;  Cambridge  t. 

247.  Lexington,  1   Pick..  506;  Putnam  ▼. 

See  Wright  v.  Wright,  24  Mich.,  180,  Putnam,  8  Pick.,  433. 

if  the  plaintiff  was  really  and  in  good  In  Tennessee :  Dickson  v.  JHekson, 

faith  domiciled  in  the  state  rendering  1  Yerger,  110. 

the  judgment.  See  also  Aamland  v.  Halstead,  34 

Pennsylvania:  Van  Storch  v.  Grif-  N.  Y.,  645,  646-7;  Wharton's  Conflict 

fin,  71  Penn.  St.  Rep.,  240.  Laws,  |§  181-4. 

Vermont:  Prosserv.  Pr<w««r,  47 Vt.,  In  Haviland  v.  Halstead  (34N.  Y., 

667,  671-8,  as  to  judgment  for  alimony.  648),  it  was  held  that  an  action  would 

Such  divorce  where  the  husband  was  not  lie,  upon  breach  of  an  executory 

in  good  faith  domiciled  elsewhere  and  contract  to  marry  by  one  forbidden  to 

a  copy  of  the  process  was  also  served  marry,  that  fact  being  known  to  the 

upon  the  wife  in  the  state  where  she  promissee. 

lived,  was  held  valid  in  A  special  act  of  the  legislature,  de- 
Massachusetts  :  Burlen  v.  Shannon,  daring  two  persons  "  to  be  husband 
115  Mass.,  488.  and  wife  to  all  legal  intents  and  pur- 

The  divorce  in  this  case  w^t  through  poses/'  one  of  whom  has  been  divorced 

a  series  of  litigations  and  was  presented  from  a  former  wife  for  his  desertion, 

in  almost  all  phases  :  Shannon  v .  Shan-  and  has  not  obtained  from  the  court 

non,  2  Gray,  285,  4  Allen,  134,  10  id.,  leave  to  marry  again,  is  unoonstitu- 

249,  111  Mass..  331 ;  Burlen  v.  Shannon,  tional :  WhUe  v.  White,  105  Mass.,  825. 

8  Gray,  887,  14  Gray,  438,  99  Mass.,  See  also  Simonds   v.   Simonds,   103 

200 :  Shannon  v.  White,  109  Mass.,  146.  Mass.,  572. 
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ACCEPTANCE. 

8e$  AOBKKMZNT,  270. 


ACCORD  AND  SATISFACTION. 
598  CovpRomu,  812. 


ACCRETION. 
89$  AixuTioNf  118, 118  noU, 


ACT  OP  STATE. 
8m  JuBiBDionoif,  118. 


ACTION. 
Bee  GoTUunmiT,  184. 


ADEMPTION. 
598  Lkoaot,  650. 


ADMINISTRATION  SUIT. 

See  CoNSTEuoTiON  or  Wills^  646. 
Costs,  492. 
Lboact,  687,  700. 


ADMINISTRATORS. 
See  ExBcuTORS  and  Administbatobs 


ADMIRALTY. 

1.  A  lighter  of  sixty  tons  bnrihen  was 
TOToceeding  under  sail  in  the  river 
Thames,  above  Graveaend,  at  night 
without  any  light  being  exhibited  on 
board  her,  and  came  into  collision  with 
a  steam  vessel.  In  a  suit  instituted  on 
behalf  of  the  owners  of  the  lighter  to 
recover  in  respect  of  the  damage  done 
to  the  lighter  by  reason  of  the  collision, 
it  was  proved  that  the  lighter  was  or- 
dinarily  employed  in  the  river/  and 
was  not  a  sea-going  vessel : 

Hddy  that  the  "  Regulations  for  Pre- 
.  venting  Collisions  at  Sea"  did  not  im- 
pose upon  the  lighter  any  obligation  to 
carry  any  lighC  and  that  the  lighter 
was  not  to  blame  for  having  no  fight. 
TheCS  Butler.  406 

2.  The  steamship  A.  found  at  a  foreign 
port  the  S.,  a  screw  steamship,  totaUy 
disabled  in  her  machinery.  Both  ves- 
sels belonged  to  the  same  owners,  and 
the  A.  took  the  S.  in  tow  and  towed 
her  into  the  English  Channel.  Both 
vessels  were  upwards  of  1,000  tons  net 
register,  and  owing  to  the  disabled  con- 
dition of  the  S.  Sie  towage  waspf  a 
difficult  character.  Whilst  the  A  was 
proceedinje  with  the  S.  in  tow  in  the 
English  Channel  at  ni^ht  a  collision 
occurred  between  the  A.  and  a  sailing 
ship  doSe  hauled  on  the  starboard  tack. 
The  damaffe  done  by  the  A.  caused  the 
sailing  ship  to  sink,  but  before  she 
sank,  the  8.  ranged  up  alongside  of 
her  and  came  into  contact  with  hm. 


876 


INDEX. 


The  flailing  vessel  bad  seeA  on  her  star- 
board bow  a  light  at  the  mast-head  of 
the  A.  three  or  four  milee  off  and  had 
kept  her  course.  Those  on  board  the 
A.  had  seen  the  ereen  light  of  the  sail- 
ing ship  about  three^uarters  of  a  mile 
off  and  about  four  points  on  the  port 
bow  of  the  A.,  and  this  was  the  first 
they  had  seen  of  the  sailing  ship :  on 
this  light  being  seen,  or  shortly  after, 
the  helm  of  the  A.  was  pift  hara  aport 
It  was  found  as  a  fact  that  the  A.  had 
not  a  proper  look-out,  and  that  the  A., 
if  she  had  adopted  proper  measures  in 
time,  might  have  avoided  the  collision : 
Hdd,  Uiat  it  was  the  duty  of  the  A. 
to  keep  out  of  the  way  of  the  sailing 
ship,  and  that  she  was  to  blame  for  the 
collision : 


I  by 
The 


8.  Held  also,  that  the  vessels  A.  and  S. 
must  be  considered  as  both  liable  to  be 
condemned  in  damages  occasioned  bi 
the  coUisioQ.      {See  ante,    76).  ' 

Americcm.  896 

See  CoLUSiox,  76. 

Insu&anok,  Makink,  290. 
Master  and  Servant,  194. 


ADVERSE  POSSESSION. 

See  Easement,  276. 

LraHT,  621,  682  note. 


AGENT. 

iSw. Injunction,  798,  807  note. 
Principal  and  Agent,  84,  468, 


AGREEMENT. 

1.  The  agents  of  A.,  who  had  a  lease  of 
pjremises  No.  22  Belgrave  Road,  to  dis- 
pose of,  wrote  to  K  as  follows : 

"We  have  been  requested  by  Mrs. 
D.  to  find  her  a  lodging-house  m  this 
neighborhood;  and  we  forward  for 
your  approval  particulars  of  two  which 
we  think  most  likely  to  suit" 

Enclosed  were  particulars  of  two 
houses,  one  of  which  was  No.  22  Bel- 
grave  Road,  the  terms  for  which  were 


stated  to  be:  Premium,  260  guineas; 
rent,  jC80:  and  certain  fixtures  and 
planned  furniture  to  be  taken  at  a  val- 
uation. 

B.  replied  as  follows :  "  I  have  de- 
cided on  taking  No.  22  Belgrave  Road, 
and  have  spoken  to  my  agent,  Mr.  C, 
of,  Ac.;  who  will  arrange  matters  with 
you  if  you  will  put  yourselves  in  com- 
munication with  him.  I  leave  town 
this  afternoon ;  so,  if  you  have  occasioa 
to  write  to  me,  please  address  to  Ciren- 
cester :** 

Beld,  that  these  two  letters  did  not 
constitute  a  complete  agreement  bind- 
ing *  on  the  defendant  Stanley  v. 
Dawdeewell,  270 

See  Frattds.  Statute  of,  168, 172  note,  768. 
Government,  184. 
Rescission  op  Contracts^  220. 
Title,  816. 
Warranty,  268. 


AIR. 
See  Light,  621,  682  note. 


alltJvton. 

1.  Where  land  which  has  been  submerged 
reforms  and  is  identified  as  having- 
formed  part  (even  by  accretion)  of  a 
particular  estate,  the  owner  of  that 
estate  is  entitled  to  it  Smgh  v. 
Khan,  118,  118«o<^ 


ALTERATION. 

See  Wills,  889. 


AN'IMALS. 

1.  The  defendants'  horse  having  injured 
the  plaintiff's  mare  by  biting  and  kick- 
ing her  through  the  fence  separating 
the  plaintiff's  land  from  the  defen- 
dants*: 

Seld,  that  there  was  a  trespass  bv 
the  act  of  the  defendante*  horse,  lor 
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which  tlie  defendnntB  were  liable,  apart 
from  any  question  of  negligence  on  the 
part  of  the  defendants.    £uu  t.  Lofiut. 

214,  218  note. 


ANNUITY. 
8t$  AFPORTiomoENT,  888,  886  note.' 


ANSWER. 
See  Fraud,  828. 


APPOINTMENT. 

1.  Where  a  person  having  a  special  power 
of  appointment  over  a  fund  of  person- 
alty appoints  to  trustees  for  the  objects 
of  the  power,  the  court,  though  recog- 
nizing the  validity  of  such  an  appoint- 
ment, will  not,  as  a  matter  of  right, 
transfer  the  fund  to  the  trustees  ap- 

S)inted  by  the  donee  of  the  power. 
uek  V.  Aldam,  ^  687 

J8ee  PowBB,  428,  S54. 

Trust  axd  Trusties,  762. 


APPORTIONMENT. 

1.  Held,  that  the  Apportionment  Act, 
1870,  applied  to  a  specific  as  well  as  to 
a  residuary  devise : 

2.  SM,  also,  that  the  act  applied  to  a 
devise  contained  in  a  will  dated  before 
the  act  to  which  a  codicil  was  made 
after  the  act. 

8.  Semble,  the  result  would  have  been  the 
same  without  the  codicil. 

4.  When  a  testator  charges  an  annuity 
on  land  with  the  ordmary  power  of 
distress  and  entry  in  the  event  of  the 
annuity  being  in  arrear,  the  annuitant 
must  wait  for  payment  of  the  annuity 
until  the  first  rent  day  which  occurs 
after  the  day  fixed  by  the  testator  for 
payment  of  an  instalment  of  the  annui 


Ity,  and  is  not  entitled  to  require  that 
any  prior  rent  should  be  kept  in  hand 
in  order  to  answer  the  instalment.  Bae- 
luck  V.  Fedlejf.  838,  886  note. 


ARBITRATION 

1.  Where  a  submission  to  arbitration  has 
been  made  a  rule  of  the  Court  of  Chan* 
eery,  service  of  a  notice  of  motion  to 
set  aside  the  award  is  a  complaint  with- 
in the  meaning  of  9  d  10  Will.  8,  c  16, 
s.  2,  and  is  in  time,  although  the  mo- 
faoa  will  not  be  heard  unta  after  the 
time  limited  by  the  act  Bttdderefiela 
T.  Jaeomb,  468 


ASSAULT. 

598  CRDQlf  AL  LaW,  886. 


ASSIGNMENT. 

1.  A  check  is  not  an  equitable  assignment 
of  the  drawer's  balance  at  his  bankers. 
BopkinaoH  v.  Forsier.        686,  686  note. 

See  EsTOFPKL,  841. 

EXBCUTORS  AKD  AnMDnSTRATORa,  690, 

691  note. 


ATTACHMENT. 
See  CoNTKMPT,  442. 


ATTEMPT. 
See  Crdonal  Law,  868,  872  note. 


ATTORNEYS. 

See  ExKcuTORS  and  Admhtistrators,  606. 
Fraud,  112,  note. 
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BAILMENT. 
See  Warrahtt,  268. 


BANKRUPTCY. 

1 .  A  creditor  of  a  solvent  oompany ,  whose 
debt  is  bona  fide  disputed  will  be  re- 
strained from  presenting  a  petition  for 
winding  up  the  company. 

2.  A  contractor  entered  into  a  contract 
with  a  company  for  the  execution  of 
certain  works  for  the  simi  of  £290,000, 
of  which  £200,000  was  to  be  paid  in 
cash,  and  the  rest  in  paid-up  shares. 
The  contractor  had  received  £208,000 
in  cash,  and  a  large  number  of  shares, 
but  he  claimed  to  be  entitled  to  a  fur- 
ther sum  of  £80,000.  The  company 
disputed  the  cUdm,  and  alleged,  on  the 
contrary,  that  the  contractor  had  been 
largely  overpaid.  The  contractor  threat- 
en^ to  present  a  petition  to  wind  up 
the  company,  and  served  on  the  com- 
pany a  demand  under  the  80th  section 
of  the  Companies  Act,  1862: 

Hdd^  that  there  being  no  proof  of 
the  company  being  insolvent,  and  the 
alleged  debt  of  the  contractor  being 
h<ma  Me  in  dispute,  the  contractor 
must  be  restrained  from  presenting  a 
petition  to  wind  up  the  company.  Co- 
diZf  etc.,  V.  Bamdt,  774 

8.  On  the  2d  of  May  a  bill  of  sale  of  chat- 
tels was  executed,  and  it  was  afterwards 
duly  registered.  The  mortgagee  did 
not  demand  possession  of  the  goods  un- 
til the  16th  of  June.  The  goods  had 
been  seized  on  the  6th  of  June  by  the 
sheriff  under  an  execution  issued  by 
another  creditor,  and  on  the  13th  of 
June  the  debtor  had  filed  a  liquidation 
petition.  The  sheriff  remained  in  pos- 
session till  the  2.0th  of  June : 

Ueld^  that  .the  sheriff's  possession, 
being  wrongful  as  against  the  mort- 
gagee, did  not  prevent  the  goods  irom 
beins  in  the  order  or  disposition  of 
the  debtor  at  the  commencement  of  the 
liquidation,  and  that  they  consequently 
passed  to  the  trustee.     Ez  parte  Edey, 

881 

4.  All  the  parties  to  a  bill  of  exchange 
(Uie  payment  of  which  was  secured  as 


between  some  of  them)  became  insol- 
vent, one  of  them  (a  company)  b^n^ 
ordered  to  be  woMid  up.  The  security 
was  realized,  and  the  proceeds  paid  to 
the  bill-holder  upon  the  principle  of  Ek 
parte  Waring,  After  the  bill  nad  ma- 
tured, but  before  the  security  had  been 
realized,  the  holder  had  proved  against 
the  company  for  the  full  amount : 
,  Hdd,  that  the  proof  must  be  reduced 
by  the  amount  received  by  the  bill- 
holder  from  the  security,  and  any  divi- 
dends received  on  the  excess  of  ihe 
original  over  the  reduced  proof  mi»t 
be  refunded.  Matter  of  Bamedd  Bank- 
ing Co.  625 

6.  A  distress  levied  by  a  creditor  of  a 
company  in  course  of  winding-up  by  or 
under  tiie  supervision  of  Sie  court, 
after  the  commencement  of  the  wind- 
ing-up, is  void. 

Secue^  if  the  distress  is  levied  by  a 
party  who  cannot  prove  in  the  wind- 
ing-up.   Matter  of  Tradere,  etc.,  Co,  672 


Ree  Partibb,  766. 

Partnership,  618,  520  note. 
Principal  and  Surbtt,  S88,  847 
Rescission  of  Contract,  220. 
Trusts  and  Trustees,  488. 


BILL  OF  LADING. 
See  Title;  816. 

BILL  OF  PARTICULARS 
See  Patent,  818. 


BILL  OF  REVIEW. 
See  Infant,  541. 

BODILY  HARM.    . 
See  Crdhnal  Law,  88S. 

BONA  FIDE 

See  Notice,  588. 

Trusts  and  Trustees,  416,  688. 
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BROKER. 

SeeYRAVD,  112  fia<e. 

Pbinoipal  and  Agent,  714. 


BUGGERY. 
See  CBDiniAL  Law,  868,  872  note. 


CANAL. 
8ee  Watkbcouxsv,  882. 


CANCELLATION. 
See  Trusts  and  TbustesI^  416. 


CARRIER. 

1.  The  plaintiff,  with  his  wife,  and  two 
children  of  five  and  seven  years  old  re- 
spectiyelj,  took  tickets  on  the  defen- 
dant's rulway  'from  Whimbleton  to 
Hampton  Court,  by  the  midnight  train. 
They  got  into  the  train,  but  it  did  not^ 
to  Hampton  Conrt,  but  went  along  in 
the  other  branch  to  Esher  where  the 
party  were  compelled  to  get  oat.  It 
being^  so  late  at  night  the  plaintiff  was 
unable  to  get  a  conveyance  or  accom- 
modation at  an  inn.  And  the  party 
walked  to  the  plaintiff's  house,  a  dis- 
tance of  between  four  and  five  miles, 
where  they  arrived  at  about  three  in 
the  morning.  It  was  a  drizzling  nifi^ht, 
and  the  wife  caught  cold,  and  was  laid 
up  for  some  time,  being  unable  to  as- 
sist her  husband  in  his  business  as  be- 
fore, and  expenses  were  incurred  for 
medical  attendance. 

In  an  action  to  recover  damages  for 
the  breach  of  contract,  the  jury  gave 
£28  damages:  viz.,  £8,  for  the  incon- 
venience suffered  by  having  to  walk 
home;  and  £20  for  the  wife's  illness 
and  its  consequences : 

Jleld,  as  to  the  £8.  that  the  pl^tiff 
was  entitled  to  damages  for  the  incon- 


venience suffered  in  consequence  of  be- 
ing obliged  to  walk  home ;  but  as  to 
the  £20,  that  the  illness  and  its  conse- 
quences were  too  remote  from  the 
breach  of  contract  for  it  to  be  fiven  as 
damages  naturally  resulting  n'om  it 
Hobbev.  London,  etc,  181 

2.  Plaintiff  took  a  ticket  of  the  M.  Ry. 
Co.  from  A.  to  C.  On  the  ticket  was 
stated  that  it  was  issued  subject  to  the 
conditions  in  the  company's  time  tables, 
one  of  those  conditions  being:  "The 
company  does  not  hold  itself  respon- 
sible for  any  delay,  detention,  or  other 
loss  or  injury  arising  off  its  lines. 

The  journey  from  A.  to  C.  is  on  the 
M.  line  to  B.,  and  thence  by  the  L.  <b 
N.  W.  line.  At  B.  the  station  belongs 
to  the  L.  A  N.  W.  Co.,  and  all  the  clerks 
and  porters  are  hired  and  paid  by  that 
company ;  but  by  agreement,  sanctioned 
by  act  of  Parliament,  the  M.  company 
have  the  use  of  the  station  and  the  ser- 
vices of  the  clerks  and  porters  on  pay- 
ment of  an  annual  suhl 

Plaintiff  delivered  his  luggage  to  the 
M.  Co.  at  A. ;  and  when  tne  train  by 
which  he  travelled  arrived  at  B.,  a 
porter  took  plaintiff's  luggage  from  the 
train,  and  put  it  on  a  truck,  and,  after 
about  twenty  minutes,  wheeled  the 
truck  across  to  the  platform  from  which 
the  L  <&  N.  W.  train  was  about  to 
start  for  C.  The  plaintiff  saw  the  lug- 
gage on  the  platform,  and  this  was  the 
hist  that  was  seen  of  it.  On  the  above 
facts,  the  court  having  power  to  draw 
inferences  of  fact: 

Held,  that,  assuming  the  plaintiff  to 
be  bound  by  the  condition,  the  mean- 
ing of  '*  off  the  company's  lines,"  when 
applied  to  luggage,  must  be  taken  to 
be,  not  "off  the  Tines  of  railway  "  merely, 
but  "out  of  the  custody  of'^the  com- 
pany." The  plaintiff's  luggage  was 
shown  to  have  been  delivered  to  the 
defendants,  and  it  lay  on  them  to  show 
that  they  had  delivered  it  to  the  L.  dc 
N.  W.  Co.,  which  they  had  not  shown ; 
and  the  plidntiff  was  therefore  entitled 
to  recover  against  the  defendants  for 
the  loss.    Kent  v.    Midland,  etc.   128, 

mnote. 

8.  Where  baggage  lost  or  property  in- 
jured by  one  of  several  connecting  rail- 
ways, which  liable,  and  presumption 
as  to  which  lost  or  injured  the  prop- 
erty. 188  note. 

See  NxGuaiNCK,  244. 
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CASES    OVERRULED,     REVERSED 
AND  CONSIDERED. 

American,  The,  11  Bng.  R.,  895,  modified. 

76 

Aekmorit  Trueta,  L.  R.,  9  Eq.,  99,  disap- 
proved. 886 

Atheneum,  etc.,  v.  Fooleif,  1  Gift,  102,  8 
De  G.  d  J.,  294,  dlscnssed.  841 

Atkineon  y.  Maekrtth,  L.  R.,  2  Eq.,  570, 
considered.  572 

Bagot  y.  Legg,  2  Drury  dc  Snule,  259,  cod- 
sidered.  700 

Bwfdcei'e  Cote,  14  Howell  Si.  Tr.,  1,  fol- 
lowed. 134 

Bameit  y.  Wood,  L.  R.,  8  Eq.,  424,  dis- 
cuase4.  608 

Barrow  y.  Bell,  6  £.  dc  B.,  640,  discnaeed. 

831 

CaeOe  y.  WiUdnaon,  L.  R.,  5  Ch.,  584,  dis- 
cussed. 608 

Chalmert,  Matter  of,  4  Eng.  Rep.,  899, 
followed.  220 

Cleadon,  7%e,  14  Moore,  P.  C,  97,  distin- 
sniished.  75 

iMqiiohon,  Matter  of,  1  Sm.  &  Giff.  App., 
1,  5  D.  M.  <fc  G.,  85,  discossed.  605 

Oook  y.  Turner,  15  M.  A  W.,  727,  ap- 
proved. 48 

Cory  y.  Fatton,  I  Eng.  R.,  828,  followed. 

825 

Dixon  y.  Uolden,  L.  R.,  7  Eq.,  488,  over- 
ruled. 498 

Eaetioood  y.  MiUer,  9  Eng.  R.,  874,  ap- 
proved. 178 

Exhall  Coal,  etc..  Matter  of,  4  D.  J.  <fc  S., 
877,  discussed.  672 

Feaiker  v.  Tfu  Queen,  6  B.  <b  S.,  257,  dis- 
tinguished. 198 

Ferrier  v.  Jay,  L.  R.,  10  Eq.,  650,  distin- 
guished. 637 

Fose,  Ex  parte,  2  De  G.  <fc  J.,  280,  dis- 
cussed. 881 

F<mler  v.  Lock,  2  Eng.  R.,  586,  see      268 

FrowcTa  Settlement,  Matter  of,  4  N.  R.,  54, 
overruled.  554 

Haffield  y.  McKenne,  10  Irish  C.  L.,  289, 
discussed.  156 

Harmer  v.  Harris,  1  Russ.,  155,  discsU  605 

Heath  v.  Bucknall,  L.  R.,  8  Eq.,  1,  over- 
ruled. 521 

Heath  y.  Crealock,  9  Eng.  R.,  766,  modi- 
fied. 416 

Heneman  y.  Fryer,  L.  R.,  8  Chy.,  420, 
followed,  492 

Jackeon  v.  Duke  Newcastle,  8  D.  J.  dc  S., 
276,  overruled.  621 

Jackson  v.  Union,  etc,,  6  Eng.  R.,  268,  af- 
firmed. .  290 

Jones  v.  FoxaU,  16  Beav.  888,  discussed.   1 

Aeentf  v.  Beard,  8  C.  B.  N.  S.,  872,  dis- 
cussed.  686 


Laneefield  v.  Iggulien,  9  Eng.  R.,  668,  re- 
versed. 492 

Laneefield  v.  Iggvlden^  9  Eng.  R.,  653,  dis- 
approved. 700 

Lishman  v.  Northern,  etc.,  5  Eng.  R.,  278, 
affirmed.  325 

LoJ^us  v.  Maw,  8  Gift,  592,  approved.  768 

Lopez  v.  TTiokoor,  18  Moore's  Ind.  App., 
467,  approved.  113 

Lundy  Granite  Co.,  Matter  q/*,  L.  R.,  6 
Chj.,  462,  discussed.  672 

Madtson  v.  Fye,  32  Beav.,  668,  questioned. 

546 

Maraon  v.  London,  etc.,  L.  R.,  6  Eq.,  601, 
7  id,  646,  explained.  692 

Mayor  v.  Filkington,  2  Atk.,  802,  dis- 
cussed. 484 

Oakes  v.  Oakes,  9  Hare,  666,  overmled. 

603 

Overend,  Oumey,  etc.,  v.  Oriental,  etc.,  1 
Eng.  R.,  478,  affirmed.  27 

Fhipson  v.  Turner,  9  Sim.,  227,  followed. 

428 

Figott,  Matter  of,  3  MacN.  A  Gord.,  268, 
overruled.  *  441 

Fulsford  V.  Hunter,  8  Brown's  Chy.,  416, 
disapproyed.  836 

Beg  y.  BenXeU,  4  Post  d  FInL,  1105.  ap- 
proved. 885 

Secretary,  etc.,  v.  Sahala,  7  Moore's  Ind. 
App.,  476,  approved.  118 

JS^rk  v.  Dakyns,  5  Ene.  R.,  857,  affin'd.  428 

Springhead,  etc.,  v.  BiUy,  L.  R.,  6  Eq.,  551, 
overruled.  498 

Staight  y.  Bum,  L.  R.,  6  Chy.,  168,  ap- 
proved. 521 

Steedy.  Preece,  9  Eng.  R.,738.  followed.  718 

l^fria,  The,  11  Eng.  R.,  895,  modified.  75 

Turner  v.  ReynaU,  14  C.  B.  N.  S.,  328,  dis- 
cussed. 156 

Vizards  Trust,  L.  R.,  1  Chy.,  688,  ap- 
proved. 554 

Vvse  v.  Foster,  4  Eng.  R.,  904,  affirmed.  1 

Wareing,  Ex  parte,  19  Ves.,  845,  ap- 
proved. 625 

WestcGtt,  Ex  parte,  10  Eng.  R.,  630;  dis- 
tinguished. 518 

Wright  v.  WUkin,  4  Jur.,  N.  S.,  804,  con- 
sidered. 485 

Tales  V.  Jack,  L.  R.,  1  Chy.,  295,  over- 
ruled. 521 


CHARGE. 
See  CoNSTBUCTioN  OF  Wills,  546. 

CHARTER  PARTY. 
See  Insurance,  Marine,  290. 
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CHATTEL  MORTGAGE. 
See  Bakkeuptot,  881. 


CHECK. 
Bee  AasamnDon,  685,  086  note. 


cmr. 

1.  Agreement  with  by  gas  coinpany  to 
keep  streets  in.  repair  valid.  Edgeware, 
etc.,  y.  Harrow,  etc.  164 


COLLISION. 

1.  The  steamship  A.  foand  at  a  foreuni 
port  the  S.,  a  screw  steamship,  totally 
disabled  in  her  machinery ;  both  vessels 
belonged  to  the  same  owner.  The  cap- 
tain of  the  A.,  to  protect  his  employers 
interest  and  earn  salvage  from  the  own- 
ers of  the  cargo  of  S.,  took  the  8.  in 
tow,  and  towed  her  into  the  English 
Channel,  and  whiUt  so  doing  came  into 
collision  with  a  sailing-ship  close  hanled 
on  the  starboarjl  tack.  The  damage 
done  by  the  A.  caused  the  sailine-ship 
to  sinkg  but  before  she  sank  t£e  S. 
ranged  up  alongside  of  her  and  came 
into  contact  with  her.  The  A.  first 
saw  the  green  light  of  the  ship  at  a 
distance  of  three-quarters  of  a  mile, 
and  then,  instead  of  slackening  speed 
or  starboarding  her  helm,  attempted  to 
cross  the  bows  of  the  ship.  The  ship 
saw  at  two  miles'  distance  the  A.  and 
8.,  with  a  great  length  of  hawser  be- 
tween them,  and  the  red  lines  of  both, 
and  kept  her  coarse  : 

Heldt  first,  that  the  A.  was  to  blame 
for  the  collision : 
S.  Held,  also  (reversing  the  decision  of 
the  High  Court  of  Admiralty)  that,  hav- 
ing regard  to  the  exceptional  circum- 
stances under  which  the  towins  was 
undertaken,  the  governing  as  wellas the 
motive  power  beine  whoUy  with  the  A., 
the  8.  was  not  liaDle  to  be  condemned 
in  damages  occasioned  by  the  collision. 
The  8.  cannot  be  deemed,  in  Intend- 

11  Eng.  Rep.  Ill 


ment  of  law,  to  be  one  vessel  with  the 
A.,  or  liable  for  her  negligence.  Ths 
American,  '    76 

See  Admiealtt,  896,  406. 


COMMON,  RIGHT  OF. 

1.  In  a*suit  by  the  owners  and  occupiers 
of  lands  in  Epping  Forest  against  the 
lords  of  the  several  manors  within  the 
forest,  claiming  to  be  entitled,  in  right 
of  and  as  appurtenant  to  their  several 
lands  and  tenements,  to  common  of  pas- 
ture for  cattle,  levant  and  couchant,  on 
their  respective  tenements  over  all  the 
waste  lands  of  the  forest,  and  praying 
an  injunction  to  restrain  the  indoeure 
of  any  part  of  the  said  waste : 

I/eui,  on  the  evidence  in  the  case,  that 
such  right  had  been  established;  that 
the  defendants  had  failed  to  show  that 
the  right  of  common  was  only  common 
of  vicinage ;  that  the  other  grounds  of 
defence  wholly  failed;  and  that  any 
further  inclosure  of  the  waste  must  he 
restrained. 

2.  Where  A,  B  and  C  are  three  viUs  with 
commons,  B  lying  between  A  and  C, 
there  can  be  common  of  vicinage  be- 
tween A  and  B  and  between  B  and  C, 
but  not  between  A  and  C ;  and,  eemble, 
there  cannot  be  common  of  vicinage 
between   more    than    two    townships. 

.  CommietUmere,  etc.,  v.  Olame.  788 


COMPROMISE. 

1.  To  a  declaration  on  a  bill  of  exchange 
by  the  plaintiff,  as  indorsee,  the  defen- 
dant, the  acceptor,  pleaded  by  way  of 
estoppel,  setting  out  the  proceedings  in 
a  former  action  by  the  plaintiff  upon 
the  same  bill  of  exchange,  in  which 
former  action  the  defendant  had  plead- 
ed to  the  furtlier  maintenance  a  compo- 
sition deed  executed  after  action,  oy 
which  the  defendant's  creditors,  inclua- 
ing  the  plaintiff,  agreed  to  release  him . 
from  their  debts  in  consideration  of  his 
agreement  to  pay  a  composition  by  two 
instalments,  witn  a  proviso  that,  on  de- 
fault in  payment  of  the  composition, 
the  release  was  to  become  null  and 
void.   .The  plea  then  set  forth  that  the 
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plaintiff  had  replied  to.snch  plea  in  tlie 
first  action  the  non-payment  of  the  first 
instalment  under  the  deed*  and  that  the 
defendant  had  rejoined,  on  equitable 
grounds,  a  mistake  in  non-payment  on 
the  proper  day  and  a  subsequent  ten- 
der ;  that,  thereupon,  the  plaintiff  struck 
out  the  replication,  confessed  the  plea, 
and  taxed  his  costs  under  the  ruie  of 
Trinity  Term,  1883,  which  were  paid, 
and  that  such  determination  of  the  first 
action  estopped  the  plaintiff  from  bring- 
ing the  present  action.  Replication 
that  after  the  proceedings  in  the  first 
action,  and  before  the  present  action,  a 
second  instalment  under  the  deed  be- 
came payable ;  that  the  defendant  had 
made  default  in  payment  of  it,  and  that 
thereby  the  release  in  the  deed  became 
null  and  roid : 

Held,  that  the  replication  was  good. 
HaU  y.  Levy.  812 

See  Injunction,  869. 


CONDITION. 

■ 

Bee  Lkoact,  48,  74  note. 


CONFESSIONS. 


See  CaiHiNAL  Law,  878. 


CONFLICT  OF  LAWS. 

1.  A  settlement  on  a  marriage  in  Eng- 
land between  a  domiciled  Turkish  sub- 
ject and  an  English  lady,  on  the  faith 
of  his  promise  to  reside  in  England, 
held  to  oe  governed  by  English  law. 

2  A  divorce  in  Turkey,  the  effect  of 
which  by  Turkish  law  was  to  annul 

.  the  settlement,  but  which  was  pro- 
nounced without  notice  to  the  wife  or 
the  persons  interested  under  the  settle- 
ment,  disregarded.      CoUis  v.  Hectnr, 

866,  873  iiote. 

See  JuKisDiCTioN,  81.    . 


CONQUEST. 
See  JbaisDionoN,  118. 


CONSEQUENTIAL  DAMAGES 
See  Carrier,  181. 


CONSIDERATION. 

1.  Agreeing  to  keep  money  due  and  pay 

interest  note.  46  note. 

Debtor  agreeing  to  pay  interest  on 

interest  46  note. 


CONSTRUCTION. 

See  SBTTLEMEirr,  854. 
Will. 


CONSTRUCTION  OF  WILL. 

1.  The  rule  that  in  providing  for  the 
costs  of  an  administration  suit  real  es- 
tate undisposed  of  must  be  applied  for 
that  purpose  in  priority  to  personal  es- 
tate effectually  disposed  of,  applies 
equally  to  real  estate  which  descends 
by  reason  of  lapse  and  to  that  as  to 
which  no  disposition  has  been  at- 
tempted.    Scott  V.  Cumberland,        646 

See  Li»ACT,  687,  700.      . 
Will. 


CONTEMPT. 

1.  In  order  to  bring  a  trustee  within  the 
8d  exception  of  sect.  4  of  the  Debtors 
Act,  1869  (82  <&  38  Vict.  c.  62),  it  is  not 
necessary  that  the  money  should  h^ve 
been  in  his  sole  possession  or  under  his 
sole  control.  Therefore,  where  a  sum 
of  m<mey,  forming  part  of  the  assets 
of  a  testator's  estate,  was  paid  into  a 
bank  to  the  joint  account  of  two  exec- 
utors, with  power  to  one. of  them  to 
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draw  checks,  and  he  drew  out  the 
money  and  misapplied  it,  and  an  order 
was  made  against  both  executors  for 
payment  of  the  money  into  court : 

Held  (affirming  the  decision  of  the 
Master  of  the  Rolls),  that  the  other  ex- 
ecutor was  within  the  exception,  and 
that  a  writ  of  attachment  might  be 
issued  against  him  for  non-payment  of 
the  money. 

A  writ  of  attachment  for  nonpayment 
of  money  is  a  matter  of  right,  and  the 
court  has  no  discretion  to  refuse  it 
Evaru  y.  Bear.  442 


CONVERSION. 

1.  Where,  in  an  administration  suit  ask- 
ing also  for  partition  of  real  estate,  the 
court  directed  a  sale,  but  before  it  was 
effected  one  of  the  parties  interested  in 
the  real  estate  died : 

Held,  that  the  estate  was  sufficiently 
converted,  and  the  estate  havine^  been 
sold,  the  share  of  the  deceased  benefi- 
ciary passed  to  his  legal  personal  rep- 
resentative.    Arnold  V.  Dixon,  718 

2.  A.,  B.  and  C,  were  tenants  in  common 
in  fee  of  land.  C.  became  of  unsound 
mind.  A.  and  B.  sold  part  of  the  land, 
and  conveyed  their  shares  to  a  pur- 
chaser. They  also  granted  a  lease  of 
the  minerals  under  other  parts,  and  de- 
mised their  shares  to  the  lessee,  in  con- 
sideration of  a  eross  sum  of  money 
payable  by  instalments,  called  In  the 
lease  rent,  within  a  limited  time.  In 
both  deeds  they  covenanted  that  C. 
should  concur,  and  that  they  would 
hold  her  share  of  the  moneys  payable 
in  trust  for  her. 

B.  afterwards  became  also  of  unsound 
mind,  and  A.  sold  other  parts  of  the 
land,  and  granted  leases  of  minerals 
under  other  parts  for  a  like  considera- 
tion, covenanting  in  like  manner  that  B. 
and  G.  should  concur,  and  that  he 
would  hold  their  shares  of  the  moneys 
payable  in  trust  for  them.  B.  and  C 
were  both  found  lunatic  by  inquisition ; 
and  the  court  confirmed  the  sales  and 
leases,  and  ordered  the  conunittee  to 
execute  the  deeds. 

C.  died,  leaving  B.  her  heir-at-law, 
and  sole  next  of  kin.  Afterwards  B. 
died  also : 

Held,  that  the  leases  were  in  the  na- 


ture of  absolute  sales  of  portions  of  the 
real  estate;  that  the  confirmation  of 
the  sales  and  leases  were  sales  under  the 
124th  section  of  the  Lunacy  Regula- 
tion Act,  1868 ;  and  that  as  between  the 
real  and  personal  represeniativee  of  B. 
the  proceeds  both  of  the  sales  and  the 
leases  effected  after  B.  became  of  un- 
sound mind  belonged  to  her  heir-at-law 
as  real  estate. 

But  held^  that  as  to  the  shares  both  of 
B.  and  C.  in  the  proceeds  of  the  sale 
and  lease  in  which  B.  concurred,  they 
were  converted  into  personalty,  and 
belonged  to  B.'s  next  of  kin.  j/cUter  of 
Smith.  '  444 


CORPORATION. 

See  Bankruptcy,  774 
FftAUD,  458,  488  note. 
Life  Estate,  620. 
Stockholder,  611. 


COSTa 

1.  The  plaintiff  in  an  administration  suit 
was  a  specific  devisee,  and  also  claimed 
to  be  a  creditor  of  the  testator.  His 
title  as  devisee  was  admitted,  but  he 
failed  to  establish  his  claim  as  a  cred- 
itor : 

Held,  that  he  must  pay  the  costs  of 
his  unsuccessful  attempt  to  establish  his 
claim  as  a  creditor.  Laneejield  y.  I^ffui- 
den,  492 


COSTS. 

See  C0N8TRUCT1021  or  Wills,  646. 
Fraud,  468. 
LsoAor,  687,  700. 


COURTS. 
See  JuRiSDioTioir. 


COURT  OF  CLAIMa 
See  GovERNifENT,  184. 


\ 
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COVENANT. 

1.  When  runs  with  land.    '         682  noU. 


CRIMINAL  LAW. 

1.  AuauU — Bqdily  harm,  B.,  knowing 
that  he  had  the  gonorrhoea,  had  oonnec- 
tiun  with  a  ffirl  without  informing  her 
of  the  fact,  by  means  of  which  the  dis- 
ease was  communicated  to  her. 

An  Indictment  for  inflictiiig  actual 
bodily  harm  will  be  sustained  by  this 
evidence,  affirming  the  decision  of 
Wilies,  J.,  in  Beff.  v.  Bennett,  4  Fos.  <k 
Fin.,  1106.     Beffwa  v.  tSindair,        886 

2.  Attempt,  A  count  in  an  indictment 
charged  that  the  prisoner  unlawfully, 
wickedly  and  indecently  did  write  and 
send  to  U.  a  letter,  with  intent  thereby 
to  move  and  incite  U.  to  attempt  and 
endeavor,  feloniously  and  wickedly  to 
commit  an  unnatural  oifence,  and  by 

.the  means  aforesaid  did  unlawfully  at- 
tempt and  endeavor  to  incite  H.  to  at- 
tempt to  commit  the  crime  aforesaid : 

Hdd,  that  the  count  charged 'an  in- 
dictable misdemeanor. 

8.  The  evidence  was,  that  H.  was  a  boy 
at  school,  and  that* he  had  received 
two  other  letters  from  the  prisoner, 
which  he  read,  but  that  when  he  re- 
ceived the  one  mentioned  in  the  above 
count  he  did  not  read  it,  nor  was  he  in 
any  way  aware  of  its  contents,  but 
handed  it  over  to  the  school  authorities  : 
Held,  that  the  sending  the  letter 
proved  the  attempt  to  incite,  although 
it  might  be  doubtful  whether  it  could 
be  said  to  amount  to  inciting  or  solicit- 
ing, inasn)uch  as  U.  was  not  aware  of 
its  contents.     Reffina  v.  Ban^ford. 

868,  872  fyaU 

4.  Confemon».  Where  a  prisoner  has 
been  told  by  a  constable,  at  ten  o'clock, 
a.m.,  that  it  would  be  better  for  him  to 
tell  the  truth,  and  not  to  put  people  to 
the  extremities  he  was  doing,  an  ad- 
mission by  the  prisoner  to  another  con- 
stable, after  six  o'clock  in  the  evening 
of  the  same  day,  was  not  allowed  to  be 
given  in  evidence,  although  the  second 
constable  had  previously  cautioned  the 
prisoner.     Begina  v.  Doheriy.  878 

6.  Conviction  leuer  degree.  The  prisoner 
was  indicted  under  24  <k  26  Vict  c  99, 


B.  12,  for  the  felony  of  ottering  ooanter- 
feit  coin  after  a  previous  conviction  for 
a  like  offence.  The  jury  found  him 
guilty  of  the  uttering,  but  negatived  the 
previous  conviction : 

Hetd,  that  he  could  not  be  convicted 
of  the  misdemeanor  of  uttering.  Be- 
gina V.  Thontaa,  %    867,  861  note, 

6.  Ditcharge,  A  judge  of  assize  has 
power,  on  the  application  of  the  Crown, 
and  notwithstanding  the  prisoner's  de- 
mand for  an  immMiate  trial,  to  post- 
pone such  trial  a  second  time  after  bill 
found  by  the  grand  jury,  without  or- 
dering the  prisoner's  release  on  bail,  if 
satished  that  such  postponement  is 
necessary  in  order  to  secure  the  ends  of 
justice. 

7.  Semble,  the  second  clause  of  the  21  4 
22  Geo.  8,  c  11,  s.  6  (Ir.),  applies  only 
to  cases  where  the  prisoner  had  neither 
bet*n  indicted  nor  tried  at  the  first  as- 
sizes after  his  committaL  Begina  v. 
Ihrijipt,  881,  883  note. 

a 

8.  E»nhetxUment — Lareeng.  Upon  an  in- 
didtifient  under  SO  A  81  Vict.  c.  116. 
against  a  partner  or  a  joitit  beneficial 
owner  for  stealing,  bharging  the  pris- 
oner with  being  a  partner  in  one  set  of 
counts,  and  in  another  with  being  a 
beneficial  owner  of  the  property  stolen: 

Held,  that  if  upon  the  evidence  it  ap- 
pears that  he  is  guilty  of  embezzlement 
and  not  of  larceny  he  may,  upon  a 
proper  direction  to  the  jury,  be  found 
guilty  of  embezzlement  upon  the  indict- 
ment, by  virtue  of  sect  ^2  of  24  A  26 
Vict.  c.  96.  So,  also,  if  the  charge  in 
the  indictment  is  one  of  embezzlement 
and  not  of  larceny,  he  may  be  found 
guilty  of  larceny  if  the  evidence  .war- 
rants it.     Begina  v.  Budge.  S72 

9.  Ftihte  Preteneet.  The  prisoner  was  in- 
dicted for  obtiuning  goods  by  (amongst 
others)  the  false  pretence  that  certain 
checks  were  gtK>d  and  valid  orders  for 
the  payment  of  their  amount  It  waa 
proved  that  the  prisoner  ordered  goods 
of  the  prosecutors,  and  said  he  wished 
to  pay  ready  money  for  them.  He  gave 
checks  on  a  bank  for  the  price,  and 
took  away  the  goods.  The  prisoner 
had  shortly  before  opened  ah  account 
at  the  bank,  but  had  drawn  out  the 
amount  deposited  except  a  few  shiUinga. 
Various  checks  of  his  had  been  refused 
payment,  and  he  would  not  have  been 
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permitted  to  OTerdraw.  He  did  not  in- 
tend when  he  gftve  the  checks  to  the 
proeecutor  to  meet  them,  but  intended 
to  defraud : 

Held,  that  there  was  evidence  of  the 
fidte  pretence  that  the  checks  were  good 
and  valid  orders  for  the  payment  of 
their  amount.    Begina  v.  BazUton, 

8fiO,  856  note, 

10.  Oaming.  The  appelUint  was  charg^ 
on  a  summons  under  the  Betting  House 
Act  (16  <k  17  Vict  c  119),  ss.  1  and  8, 
with  knowingly  and  wilfully  permit- 
ting a  pUu^e  o?  which  he  was  the  occu- 
pier to  be  used  bv  certain  persons  for 
the  purpose  of  betting  with  persons 
resorting  thereto.  On  the  hearing  it 
was  proved  that  the  appellant  occupied 
as  tenant  a  house  with  a  piece  of  en- 
closed ground  adjoining,  used  for  crick- 
et, foot-racing,  and  other  games  and 
sports.  On  the  day  named  in  the  sum- 
mons foot-racinff  took  place  in  the 
grounds,  to  which  persons  were  admit- 
ted on  payment  of  %d.  Within  the 
grounds,  but  outside  the  space  reserved 
for  the  runners,  and  amongst  the  spec- 
tators, some  fifteen  or  twenty  profes- 
sional bettors  stood  on  chairs  and  stools 
in  different  spots,  with  books  in  their 
hands,  calling  out  the  odds  on  the  vari- 
ous runners,  and  betting  with  different 
persons,  a  man  behind  each  of  the  pro- 
fessional bettors  recording  the  bets  in 
a  book,  the  persons  paying  \».  each, 
and  receiving  a  ticket  The  evidence 
satisfied  the  magistrate  that  the  appel- 
lant knew  of  what  was  going  on  and 
took  no  steps  to  prevent  it,  and  that  he 
might  have  prevented  it  if  he  had  been 
so  minded;  and  he  accordingly  con- 
victed the  appellant  of  the  offence 
charged: 

Had,  that  the  conviction  was  right 
Haigh  V.  CouneU,  do,  178 

Be9  Injunction,  484. 


D 

DAMAGES. 

1.  When  new  trial  will  and  when  will  not 
be  g^n^  on  account  of  inadequacy 
of  in  penal  or  bard  actions.  Falvey  v. 
Ston/ordL  146,  148  noU, 

See  GowRNXBNT,  184. 
NsauQzvtoK,  880. 


DAMAGES,  REMOTE. 
See  Ca&sikb,  181. 


DEFENCES 
See  Estoppel,  841. 


DELIVERY. 
See  Tru,  816. 


DEMURRER. 


See  MuLTiPABioounEaa,  669,  672  noAi 


DEVISE. 
iSmWill,  160,886. 


DEVISEE. 
SeeOQefn,49X 


DIRECTORa 
See  Fraud,  468,  488  nofti 


DISAFFIRMANCE. 
See  TtLAVD,  828. 


DISCHARGE. 

1.  Of  accQsed  for  want  of  diligence  by 
public  prosecutor.     Begitta  r.  Dr^ope, 

881«  888  noU, 
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DISCONTINUANCE. 
See  Eminsiit  Domain,  691,  697  note, 

DISCOVERY. 

1.  A  foreign  goTernment  employed  K.  <fc 
F.,  aa  agents  in  London,  to  bring  out  a 
•loan  on  the  Eni^lish  market,  and  to 
issue  scrip  certificates  to  the  subscri- 
bers, and  to  exchange  such  scrip  for 
bonds  upon  the  amount  subscribed  be- 
ing fully  paid.  The  government  em- 
ployed £.  <k  Co.  as  their  agents  and 
bankers,  with  power  to  receive  from 
K.  <&  F.  the  sums  subscribed  Subse- 
quently bonds  in  the  hands  of  K.  &  F. 
were  pledged  by  the  President  of  the 
ffoyernment  to  E.  <k  Co.,  but  the  va- 
lidity of  this  security  was  disputed  by 
the  government.  The  government  filed 
a  bill  against  K.  A  F.,  E.  <b  Co.  and  oth- 
ers, for  accounts  of  the  dealings  con- 
nected with  the  issue  of  the  loan. 

Upon  motion  that  a  member  of  the 
firm  of  K.  &  F.,upon  cross-examination 
in  the  cause,  should  produce  certain 
documents  to  the  production  of  which 
E.  A  Co.  objected : 

Heid,  that  the  scrip  certificates  and 
the  scrip  book  in  which  the  certificates 
were  entered  must  be  produced,  but  not 
the  bonds  themselves,  since  the  foreign 
government  might,  by  knowing  the 
numbers  of  the  bonds,  use  Uieir  infor- 
mation to  the  prejudice  of  E.  &  Co., 
their  mortgagees,  and  the  knowledge 
of  the  numbers  of  the  bonds  was  not 
shown  to  be  relevant  to  the  suit.  Coeta 
jRica  V.  Erlanger*  653 

See  Patent,  698, 


DISTRESS. 
Bee  Bankbuptct,  672. 

DIVIDENDS. 
See  LiFK  Estate,  620. 


DIVORCE. 

1.  The  husband  and  wife  lived  apart,  un- 
der a  deed  of  separation,  in  which  a 


trustee  was  appointed,  a  sufficient  allow- 
ance was  secured  to  the  wife,  and  she 
had  the  custody  of  two  children  and 
access  to  the  tliird  Subsequently  the 
husband  petitioned  this  court  for  a  dis- 
solution of  marriage,  by  reason  of  his 
wife's  adultery.  She  denied  the  adul- 
tery, pleaded  cruelty,  and  pra\-ed  for  a 
judicial  separation.  The  acts  of  cru- 
elty alleged  all  took  place  previuus  to 
the  separation  of  the  partis.  The  jury 
found  that  the  respondent  hud  not  been 
guilty  of  adultery  and  that  the  petitioner 
had  been  guilty  of  crueltv : 

Hdd^  that  the  respondent  was  enti- 
tled to  a  deitree  of  judicial  separation. 
Brown  v.  Brown.  387 

See  CoNFUOT  or  Laws,  866,  873  note. 
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EASEMENT. 

• 

1.  The  twenty  years'  enjoyment  which 
under  s.  8  of  2  <&  3  \Vm.  4,  c.  71,  gives 
an  absolute  and  indefeasible  right  to 
the  access  of  light,  need  not  be  an  en- 
joyment in  fact  "  w^ithout  interruption  ** 
for  the  period  mentioned,  but  an  enjoy- 
ment without  such  an  interruption  as  is 
contemplated  by  s.  4,  viz.,  "  an  interrup- 
tion submitted  to  or  acquiesced  ia  by 
the  party  interrupted  for  one  year* 
after  notice. 

2.  And  in  order  to  negative  submissioa 
to  or  acquiescence  in  the  interruption, 
it  is  not  necessary  that  the  party  inter- 
rupted siiall  have  brought  an  action  or 
suit,  or  taken  any  active  steps  to  re- 
move the  obstruction :  it  is  enough  to 
show  that  he  has  in  a  reasonable  man- 
ner communicated  to  the  party  causing 
the  interruption  that  he  does  not.realJy 
submit  to  or  acquiesce  in  it. 

8.  Where,  therefore,  the  plaintiff  had  for 
more  than  twenty  years  enjoyed  the  ac- 
cess of  light  to  his  workshop,  through 
a  window  against  which  the  defendant 
had  about  fourteen  months  before  hc- 
tion  brought  erected  a  permanent  build- 
ing which  obstructed  it,  and  the  plain- 
tifi  had  taken  no  active  measurfts  to 
cause  the  obstruction  to  be  removed, 
but  had  several  times,  himself  or  by 
his  tenant,  complained  of  and  protested 
against  it : 
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HM^  that  it  was  a  question  proper 
to  be  left  to  the  jary  whether  or  not 
there  had  been  such  a  submission  to  or 
acquiescence  in  the  interruption  of  the 
enjoyment  as  to  deprive  the  plaintiff  of 
the  right  to  t^he  light. 

4.  SemUe^  that  the  same  sort  of  evidence 
of  user  or  enjoyment  need  not  be  g^ven 
in  the  case  of  a  light  as  in  the  case  of  a 
claim  of  a  right  of  way.  Olover  v. 
CoUmati,  275 


ELECTION. 

1.  A.  by  deed  of  separation  coyenanted 
with  the  trustee  of  the  deed  to  pay  him 
an  annual  sum  of  £52  during  the  life  of 
A.'s  wife,  to  be  paid  to  her  on  four  spe- 
cial quarterly  days  for  her  separate 
use,  without  power  of  anticipation.  A., 
by  will,  subsequently  gave  certain  spe- 
citic  property  to  trustees  to  pay  out  of 
the  rents  an  annuity  of  £52  to  his  wife 
generally,  on  the  same  special  quar- 
terly days : 

Held  that  there  being  no  direction 
in  the  will  to  pay  debts  and  legacies, 
and  no  expression  of  a  contrary  inten- 
tion, the  general  rule  must  prevail  that 
the  annuit}'  given  by  the  will  was  in 
satisfaction  of  the  annuity  covenanted 
to  be  paid  by  the  deed  of  separation ; 
and  that  the  widow  was  put  to  her 
election.     Atkinson  v.  LiUleaood.      661 

See  Paincipal  and  Agent,  149. 


EMBEZZLEMENT. 
See  Criminal  Law,  872. 


EMINENT  DOMAIN. 

1.  A  corporation  served  the  usual  notice 
on  a  landowner  before  applying  to  Par- 
liament for  |K)wer  to  take  his  land.  The 
act  when  obtained  gave  them  power  to 
take  more  of  his. land  than  was  de- 
scribed in  the  notice : 

Held,  that  the  corporation  was  not 
prevented  from  taking  more  land  than 
was  described  in  the  notice : 


2.  HtMy  that  under  the  circumstances  the 
corporation  were  not  obliged  to  take  the 
mines  and  minerals  under  the  land 
taken  by  them.  HuddenfiiM  v.  Ja" 
comb,  458 

8.  A  notice  by  the  defendants,  a  railway 
company,  to  treat  for  a  part  of  the 
plaintiflls*  manufactory,  was  met  by  a 
counter-notice  by  the  plaintiffs,  requir* 
ing  them  to  take  the  whole.  The  de- 
fendants then  gave  the  plaintiffs  notice 
of  their  intention  to  apply  to  the  Board 
of  Trade  for  the  appointment  of  a  sur- 
veyor to  determine  the  value  of  the 
premises  comprised  in  the  notice  to 
treat,  and  of  the  further  lands  and 
hereditaments  which  the  plaintiffs  could 
lawfully  require  and  had  required  the 
defendants  to  purchase  and  take.  The 
plaintiffs  then  filed  their  bill,  praying 
for  a  declaration  that  the  defendants 
could  not  take  a  part  of  the  manufac- 
tory without  taking  the  whole ;  where- 
upon the  defendants  gave  notice  of 
their  intention  to  withdraw  from  their 
notice  to  treat;  offering  to  pay  the 
plaintiffs*  costs  of  suit  up  to  that  date ; 
out  the  plaintiffs  declined  the  offer, 
and  insisted  on  an  answer,  which  was 
filed. 

The  bill  was  then  amended,  and,  as 
amended,  prayed  for  a  declaration  that 
the  defendants  were  bound  to  take  the 
whole  manufactory: 

Held,  that  the  defendants'  notice  of 
their  intention  to  apply  for  the  appoint- 
ment of  a  surveyor  aid  not  amount  to  a 
binding  contract  by  them  to  take  the 
property ;  hence  that  they  were  at  lib- 
erty to  withdraw  their  notice  to  treat ; 
and  specific  performance  as  prayed  by 
the  amended  Dill  refused.  (jhrUreon  v. 
Cheshire,  etc,  091,  697  noU. 


EQUITY. 
See  Patent,  683. 


ESTOPPEL. 

1.  An  insurance  company  having  power 
to  issue  bonds  and  other  securities,  is- 
sued to  S.  a  bond  conditioned  to  be 
void  on  payment  to  him,  his  executors, 
adininiBtrators,  and  assigns,  of  £250  on 
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a  fninre  day.  The  bond  was  assifnied, 
for  valae  to  B.,  and  notice  of  the  assign- 
ment given  at  the  office  of  the  com- 
pany and  accepted,  bnt  the  assignment 
was  never  registered.  No  inquiry  was 
made  as  to  tne  validity  of  the  instru- 
ment before  B.  took  the  assignment 
Before  the  bond  fell  due,  the  company 
went  into  liquidation : 

Hdd^  on  an  application  by  B.'s  ex- 
ecutors to  prove  against  the  company, 
that  the  company  had,  by  accepting 
notice  of  the  assignment,  precluded 
themselves  from  setting  up  aeainst  the 
assignee  equities  between  Uiem  and 
the  original  obligor  attaching  to  the 
instrument  itself.  Matter  of  Hercide* 
Jns.  Co.  841 

See  FoRMBK  Suit,  232. 

Tkust  and  TauBTEU,  416. 


EVIDENCE. 

8f«  Criminal  Law,  878. 
Witness,  485.  . 


EXECUTORS. 
See  Partnkbsbip,  1,  27  note. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

• 

1.  The  administrator  of  a  sole  trustee 
who  has  died  insolvent  is  entitled,  in 
respect  of  the  trusteeship  which  has 
devolved  upon  him  as  such  adminis- 
trator, to  exercise  the  leeal  right  of  re- 
tainer in  respect  of  any  debt  due  to  the 
trust  estate,  and  is  bound  to  do  so  if  re- 
quired by  the  ceetuie  que  trust.  Sander 
Y.  Heaihfield.  642 

2.  Where  judgment  had  been  obtained 
in  a  foreign  court  by  the  foreign  ad- 
ministrator dt  .a  creditor  against  an 
English  debtor  who  had  since  died,  and 
whose  estate  was  being  administered 
in  England: 


Hdd,  that  the  foreign  administrator 
could  prove  without  taking  out  Eng- 
lish administration  to  his  intestate. 
Macnichol  V.  MaeniehoL     690,  691  moie. 

3.  By  a  marriage  settlement,  the  wife's 
real  and  personal  estate  was  assigned 
to  trustees  on  trust  to  pay  the  annual 
income  to  husband  for  life,  remainder 
to  wife  for  life,  remainder  as  she  should 
by  deed  or  will  appoint ;  and  in  default 
for  her  personal  representatives.  The 
wife  pre-deceased  her  husband,  in- 
testate and  without  issue.*  After  the 
husband*a  death,  his  executors  took  out 
administration  of  the  wife's  estates : 
Heldf  that  they  were  entitled  to  the 
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fond.    MaUer  of  Beefe  eddement.  611, 

619  noU. 

4.  The  will  of  the  deceased  having  been 
set  aside  bv  reason  of  an  informfJity  in 
the  execution,  the  widow  and  children 
entered  into  an  arrangement  by  deed 
to  carry  out  the  intention  of  the  de- 
ceased as  contained  in  such  will,  not- 
withstanding its  informality.  The 
court  refused  to  gjant  administration 
to  the  executors  named  in  the  will  un- 
der s.  78  of  the  Probate  Act,  as  the 
nominees  of  the  parties  interested  in  an 
intestacy,  they  themselves  having  no  in- 
terest in  the  property  of  the  deceased. 
Ooode  of  Hale,  892,  894  noU. 

6.  Two  executors,  defendants  in  a  suit, 
g^ve  a  joint  retainer  to  a  firm  of  solici- 
tors. In  the  course  of  the  proceedings 
it  was  certified  by  the  Chief  Clerk  that 
one  executor,  who  had  since  died  insol- 
vent, was  indebted  to  the  testator's 
estate: 

Hdd^  that  the  surviving  executor 
was  entitled  to  be  paid  oat  of  the 
estate  all  the  costs  for  which  he  was 
liable,  and  that  the  costs  incurred  ior 
the  decease  executor  in  taking  the  ac- 
count of  his  debt  must  be  set  on  against 
the  sum  found  due  from  him.  Waieon 
v.  Row,  p  606 

*S!«  Contempt,  442. 
convkrbion,  718. 
Costs,  492. 
Fraud,  112  wiiie, 
Legact,  687,  700. 
Partnership,  1,  27  noU,  436,   618, 

620  noU,  672. 
Trust  and  Trubtxbs,  103«  112  n^te, 

762. 
Will,  160. 
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FALSE  PRETENCES. 
8m  Cedonal  Liw,  850,  856  note. 


FOREIGN  EXECUTORS  AND  AD- 
MINISTRATORa 

Soe  EzaOUTOBS  and  ADlONISTEATOBa,  690, 

691  noU. 


FOREIGN  GOVERNMENT. 

S^t  DiBOOTSET,  658. 


FOREIGN  JUDGMENT. 

8m  CoicruoT  or  Laws,  866,  878  noU. 
JufUBDionozr,  81. 


FOREIGN  LAW. 
Bee  Pown,  654. 


FOREIGN  RECEIVER. 
8$9  JuEXBDicnoir,  81. 


FORMER  SUIT. 

1.  A.  occupied  a  cottage  under  B.,  who, 
on  the  14th  of  March,  1873,  proceeded 
against  him  before  magistrates,  under 
statute  1  <fc  2  Vict,  c  74,  for  not  quit- 
ting on  a  week's  notice,  and  obtained  a 
warrant  or  order  for  his  eviction,  and 
turned  out  him,  his  family,  and  furni- 
ture on  the  2l8t  of  April. 

B.  then  sued  A.  in  uie  Reading  Coun- 
ty Court  for  29#.  alleged  to  be  due  for 
twenty-nine  weeks*  '*  rent  of  a  cottage," 
at  1<.  per  week ;  and  in  support  of  his 

11  Eng.  Rep.  112 


clidm  he  put  in  an  agpreement  signed  by 
his  aeent,  and  purporting  to  be  "  mark- 
ed "  by  A.  A.  swore  that  his  tenancy 
was  a  yearly  and  not  a  weekly  tenancy, 
that  the  agreement  produced  was  fraud- 
ulent, and  that  the  mark  purporting  to  . 
be  his  was  not  put  thereto  by  nim  or  by 
his  authority.  The  judge  gave  judg- 
ment for  A.,— affirming  Sie  tenancy  to 
be  yearly. 

In  Augusli,  1878,  A.  took  out  a  sum- 
mons in  the  County  Court  against  B., 
to  recover  damages  for  the  eviction, 
and  for  injury  to  his  goods.  The  pro- 
oeedinffs  on  the  sunmions  were  stayed 
by  B.,Dv  giving  a  notice  and  making 
a  deposit  with  the  Registrar  of  the 
court,  under  19  A  20  Vict  c.  108,  s.  89. 

A.  then  brought  his  action  in  this 
court.  The  plewiings  raised  the  ques- 
tion of  &ct  whether  the  tenancy  was  a 
yearly  or  a  weekly  tenancy ;  and  there 
was  also  a  replication  setting  up  the 
judgment  of  the  County  Court  by  way 
of  estoppel ;  and  at  the  trial  the  Jury 
found,  upon  the  evidence  before  tnem, 
that  the  tenancy  wad  weekly.  The 
judge,  however,  ruled  that  the  judg- 
ment of  the  County  Court  (on  proof 
that  the  matter  tried  in  that  court  was 
'  the  same  as  that  in  issue  in  this  court) 
was  a  conclusive  estoppel  against  the 
defendant;  and  thereupon  he  directed 
a  verdict  to  be  entered  for  the  plaintiff 
(the  damages  beinff  assessed  by  the  jury 
at  £5),  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if 
the  court  should  be  of  opinion  that  he 
was  not  concluded  by  the  trial  and 
judgment  in  the  County  Court : 

Held^ — ^upon  the  argument  of  the  rule 
and  of  a  demurrer  to  a  rejoinder  of  nul 
Ud  record, — ^that  the  judgment  of  the  ^ 
County  Court,  being  a  court  of  oompe-  ' 
tent  jurisdiction,  was  conclusive  as  an 
estoppel    FliUen  v.  AUfrey,  282 

244ROfa. 


FRAUD. 

1.  To  a  declaration  on  a  check  the  defen- 
dant pleaded  that  he  was  induced  to 
sign  the  check  by  the  fraud  of  the 
plaintiff: 
if«U,  that  the  plea  imported  an  alle 

gition  that  the  defendant,  on  discover- 
gthe  fraud,  disaffirmed  the  contract, 
and  that  the  defendant  was  not  entitled 
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to  a  verdict  on  a  traverse  of  the  plea, 
it  appearing  that  he  had  not  disaffirmed 
the  contract.     Datoea  v.  JUanuM.      323 

2.  A  young  lady  who  was  living  witli  her 
mother  and  stepfather  in  1869,  shortly 
after  she  came  of  age,  at  the  solicitation 
of  her  stepfather,  executed  a  bond  as 
surety  to  secure  the  repayment  of  a 
sum  of  money  advanced  by  the  defen- 
dant payable  at  the  end  of  six  year& 
In  1866  the  defendant  brought  an  ac- 
tion and  recovered  judgment  a^funst 
the  plaintiff's  stepfather  on  the  oond,' 
and,  to  avoid  an  execution,  the  plain- 
tiff, who  was  then  twenty -nine  years  of 
age,  but  who  still  resided  principally 
with  her  stepfather,  was  induced  by 
him  to  execute  a  second  bond  as  surety 
to  secure  the  amount  of  the  judgment 
and  costs.  Both  bonds  were  prepared 
by  the  stepfather's  solicitor,  and  the 
plaintiff  had  no  independent  advice.  In 
1872  the  defendant  brought  an  action 
against  the  plaintiff  on  the  bonds,  and 
she  then  filed  her  bill  to  set  them  aside : 
Held  (affirming  the  decision  of  Ba- 
con, V.C.),  that  the  second  bond  must 
be  taken  as  connected  with  the  first, 
and  that,  as  there  was  no  proof  that  the 
plaintiff  was  aware  of  the  invalidity  of 
the  first  bond,  the  execution  of  the 
second  bond  was  not  a  confirmation  of 
the  first:  and  both  bonds  were  set  aside 
against  her : 

8.  Held,  also,  that  she  was  not  barred  by 
laches,  notwithstanding  the  time  which 
had  elapsed  before  she  asserted  her 
right  to  relief.    Kempson  v.  Asftbee.  410 

4.  The  defendants,  in  1864,  were  four  of 
the  directors  of  a  joint  stock  bank.  In 
that  year  resolutions  were  passed  to 
increase  the  capital  by  the  issue  of 
20,000  new  £60  shares,  which  were  to 
be  offered  to  the  old  shareholders  at 
the  rate  of  one  new  share  for  each  old 
share  held  by  them,  each  allottee  pay- 
ing for  each  share  £25  premium,  and 
£6  as  a  first  call  The  shares  not 
taken  up  by  them  were  to  be  disposed 
of  by  the  directors  at  £30  premium. 
The  directors  entered  into  an  arrange- 
ment with  S.,  for  him  to  take  at  j^O 
premium  all  the  shares  not  taken  up  by 
the  old  shareholders.  In  pursuance  of 
this,  9,778  shares  were  allotted  to  S., 
who  paid  only  £6  per  share,  it  being 
arranged  that  the  certificates  for  these 
shares   should  be  withheld,  that  the 


bank  should  have  a  lien  on  them  for  the 
premiums,  and  that  no  transfer  from 
him  to  any  purchaser  should  be  regis- 
tered till  the  £30  per  share  on  the 
shares  transferred  had  been  pud.  S., 
being  unable  to  take  up  so  many  shares, 
applied  to  the  defendants  to  relieve  him 
of  some  of  them,  and  they  severally 
took  from  him  considerable  numbers  at 
£30  per  share,  and  afterwards  disposed 
of  them  at  a  profit,  the  £30  per  share 
being  paid  to  the  bank  at  the  times 
when  the  shares  were  respectively  regis- 
tered in  the  names  of  purchasers : 

Held  (affirming  the  decision  of  Bacon, 
Y.C.),  that  the  defendants  must  re- 
spectively account  to  the  bank  for  the 
profits  made  by  them  respectively  by 
sale  of  the  shares. 


6.  The  bill  which  was  filed  on  behalf  of 
the  bank,  alleged  to  the  effect  that  the 
new  capital  had  been  created  in  pursu- 
ance of^a  scheme  formed  by  the  defen- 
dants to  procure  its  creation,  not  for 
the  purpose  of  benefiting  the  bank,  but 
with  the  view  of  themselves  becoming 
possessed  of  some  part  of  it  for  their 
own  benefit,  and  that  they  improperly 
used  their  powers  as  directors  for  allot- 
ting shares  to  S.,  wiUi  a  view  of  them- 
selves becoming  possessed  of  them. 
The  facts  on  which  the  relief  granted 
by  Uie  court  was  founded  were  not  dis- 
puted, but  a  vast  mass  of  evidence  was 
gone  into  on  the  subject  of  the  above 
allegations,  for  which,  in  the  opinion 
of  Uie  Court  of  Appeal,  there  was  no 
foundation.  The  bill,  though  promi- 
nently putting  forward  the  alleged 
scheme  as  a  ground  of  reliet  also  made 
a  case  for  relief  on  the  ground  that  the 
transaction  was  a  purchase  of  trust 
property  by  trustees : 

Held,  that,  as  the  bill  made  a  case 
which  entitled  the  plaintiff  to  relief, 
which  case  was  separable  from  the  case 
of  fraud,  relief  must  be  given  ;  but  that 
so  much  of  the  bill  as  was  founded  on 
the  case  of  fraud  ought  to  be  dismissed 
with  costs,  and  that,  the  decree  should 
give  the  plaintiff  no  costs  of  the  rest  of 
the  suit.     Parker  v.  McKenttd.        456, 

483  note. 

See  Insurance,  Marine,  325. 
Parties,  766. 
Partnership,  572. 

Trust  and  Tru8te*:s,  103,  112  noie^ 
416. 
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FRAUDS,  STATUTE  OF. 

1.  By  a  parol  hiring  on  the  1 1th  of  No- 
vember, respondent  agreed  to  serve 
appellant  as  a  servant  in. husbandry  for 
one  year,  to  commence  on  the  2dd  of 
November.  Respondeat  did  not  enter 
into  his  service,  and  an  information  was 
taken  out  against  him  under  the  Master 
and  Servant  Act,  1867  (30  <k  31  Vict, 
c  141),  by  B.  8  of  which  nothing  in  this 
act  shall  apply  to  any  contract  of  service 
other  than  a  contract  within  the  mean- 
ing of  the  enactments  in  the  first  sched- 
ule to  this  act,  or  some  or  one  of  them. 
By  6.  8  of  4  Geo.  4,  c.  84  (which  is  in 
the  schedule),  proceedings  can  be  taken 
against  a  servant  in  husbandry  who 
has  not  entered  into  his  service  only  if 
the  contract  be  in  writing  signed  by 
the  parties  to  it : 

Iield,  that  no  proceedings  could  be 
taken  against  the  respondent  under  the 
act  of  1867. 

2.  Hddy  also,  that,  as  the  contract  was 
not  to  be  performed  within  a  year,  and 
was  not  in  writing,  s.  4  of  the  Statute 
of  Frauds  would  "faave  prevented  the 
enforcing  of  the  contract,  Banks  v. 
Grassland.  168,  172  note. 

3.  A.,  at  the  request  of  and  on  a  verbal 
offer  by  B.  to  indemnify  him  against 
loss,  jomed  with  C.  in  a  joint  ana  sev- 
eral promissory  note  which  he  was 
afterwards  compelled  to  pay : 

Jfeld,  that  the  offer  to  inderaify  A. 
was  not  an  agreement  withfn  the  Stat- 
ute of  Frauds,  and,  therefore,  need  not 
be  in  writing,  and  that  A.,  having  after- 
wards become  the  executor  of  5.,  was 
entitled  to  retain  the  amount  paid  by 
him  on  the  note  as  a  debt  due  to  him 
from  B.'s  estate.     WUes  v.  Jhtdloto.  788, 

791  note. 

4.  The  Statute  of  Frauds  cannot  be 
pleaded  to  a  verbal  agreement  to  allow 
the  occupation  of  a  leasehold  house  for 
life  on  payment  merely  of  ground  rent, 
rates,  and  taxes,  if  there  has  been  a 
]inrt  performance  by  possession  under 
the  agreement  and  Uie  agreement  has 
afiected  the  mode  of  living  of  the  occu- 
pying party.     Coles  v.  Pilkinffton.    768 


FRAUDULENT  TRANSFER. 
See  Baxkruptct,  881. 


FREIGHT. 
See  IxsuBANCK,  Mabikb,  290. 


o 

GAMING. 
See  Criminal  Law,  178. 

GIFT. 

1.  Testator,  who  was  the  owner  of  a  share 
in  a  colliery,  on  the  11th  of  February, 
1866,  wrote  to  the  ulaintiff,  his  daugh- 
ter, as  follows :  "  1  have  another  pres- 
ent to  make  shortly,  one  share  of  Ry- 
hope  Colliery  .  .  .  and  you  may  now 
consider  that  you  have  this  yourself 
from  2d  January  to  receive  dividends 
upon.  I  am  also  giving  to  Sarah  one, 
the  same.*'  On  the  17th  he  attended  a 
meeting  of  shareholders  in  the  coUiery, 
and  signed  the  following  entry  in  the 
minute  book :  "  That  Sir.  N.'s"  (his 
own)  "  proposition  of  transferring  two 
of  his  shares  to  the  parties  undernamed  . 
be  agreed  to,  viz."  (the  plaintiff  and  her 
sister).  It  was  admitted  that  this  sig- 
nature was  not  sufficient,  according  to 
the  regulations  of  the  deed  of  partner- 
ship, to  pass  the  property  in  the  shares. 
On  the  25t}i  ot  February  he  again 
wrrote  to  the  plaintiff:  "  I  have  ar- 
ranged and  made  all  righl  with  the 
shares  for  you  and  Sarah,  and  divi- 
dends will  t>e  sent  from  2d  January." 
On  the  4th  of  March,  the  testator  wrote 
to  the  plaintiff:  "Next  meeting  (pri- 
vate) we  will  be  enabled  to  make  an- 
other dividend,  when  you'  and  Sarah 
will  be  informed"  On  the  16th  of 
March  he  sent  the  plaintiff  a  check  for 
the  first  dividend,  with  a  letter  thus : 
'*  Herewith  I  enclose  check  for  £87 
10a.,  which  you  can  receive  at  the  bank 
.  .  .  first  dividend,  made  this  day."  On 
the  18th  of  March  he  again  wrote  to  the 
plaintiff,  as  follows :  **  I  have  yours  in 
reply  to  the  receipt  of  dividend — long 
may  you  live  to  enjoy  it ;"  and  in  the 
same  letter,  after  referring  to  the  meet- 
ing of  the  17 til  of  January,  he  further 
said :  **  Well,  when  I  got  in,  I  openly 
at  once  asked  the  question  in  the  pres- 
ence of"  (four  |>ersons  whom  he  named), 
'*  1  was  about  to  give  to  my  two  daugh- 
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ten  one  share  each,  and  which  is  the 
way  to  do  it  7  They  were  all  pleased. 
It  was  entered  in  toe  minutes  of  the 
book:" 

Hddj  that  the  above  egressions  in 
letters,  signature  of  minute,  and  gift  of 
dividend,  did  not  amount  to  a  declara^ 
tion  by  the  testator,  nor  to  proof  of  an 
intention  and  determination  on  his  part, 
that  he  would  hold  the  shares  for  the 
plaiatiff;  but  that  the  testator,  having 
tlie  desire  and  intention  that  she  should, 
from  and  after  the  11th  of  February, 
1865,  have  the  shares  as  her  property, 
failed  to  fulfil  that  desire,  and  complete 
that  intention.    HtartUy  v.  NiekoUon, 

816 

2.  Stock  was  transferred  by  a  lady  into 
the  names  of  herself,  her  daughter,  and 
the  daughter's  husband :  the  dividends 
on  the  stock  were  received  by  the  son- 
in-law  and  pfud  over  to  the  transferor 
durinff  her  life.  ,  The  daughter  prede- 
ceased her  mother,  and  the  son-m-law 
survived  her : 

Hddt  that  there  was  no  resulting  trust, 
and  that  the  son-in-law  was  entitled  to 
the  stock.    BaUUme.Y.  Salter,  826 

See  WiLLS^  892  note. 


GOVERNMENT. 

1.  The  remedy  against,  by  petition  of 
right,  wall  lie  ror  breach  of  contract 
resulting  in  unliquidated  damages. 
Thfmaa  v.  7%e  Queen,  184 

iSM  JURXSDICTIOir,  118. 


GUARANTY. 


Bee  Fkaudb,  Statutk  of,  788, 1H  note. 


HIGHWAYS. 

I.  The  plaintiffs,  a  highway  board,  agreed 
with  the  defendants,  a  gas  company, 
that  if  the  plaintiffs  would  give  the  de- 
fendants a  license  to  open  a  highway  in 
their  jurisdiction,  the  aefendanta  should 
make  good  the  surface  of  the  road,  and 
would  pay  to  the  pIainti£BB  Is.  per  yard 
of  the  highway  so  broken  up : 

Held^  that  the  contract  was  valid; 
for  that  the  agreement  of  the  plaintiffs 
to  allow  the  defendants  to  interfere 
with  the  surface  of  the  road  was  a  good 
consideration,  and  the  contract  was  not 
illegal  and  did  not  necessarily  contem- 

Slate  the  creation  of  a  nulsanoe  by  the 
efendants.    JSdffeware,  etc,  v.  Barrow, 
etc.  164 


HORSE  RAILROAD  COMPANY. 
See  Highway,  164. 


HEIR. 


See  Ikjufotiov,  869. 


HUSBAND 'AND  WIFE. 

1.  To  whom  property  of  wife  g^oes  vpoa 
her  death  and  now.  611,  619  note. 

See  Maabiage,  702,  711  note. 


ILLEGAL  CONTRACT. 

1.  Under  the  Medical  Act,  1858  (21  <k  23 
Vict.  c.  90),  ss.  31,  82,  and  the  Apoth- 
ecaries Act  (56  Geo.  8,  c.  194),  s.  21,  in 
order  to  recover  for  medicines  and 
attendance  as  an  apothecary  it  is  neces- 

•  sary  that  the  practitioner  should  have 
been  qualified  and  reffistered  at  the 
time  of  the  services  rendered ;  and  it  ia 
not  sufficient  that  he  produce  at  the 
trial  a  certificate  of  r^istration  ob- 
tained after  action  brought.  Zeman  v. 
Hotteelejf,  156 


INDICTMENT. 
See  Criminal  Law,  867,  861  note. 


INDEX. 


893 


INFANT. 

1.  An  infant  petitioning  for  leave  to  file 
a  bill  of  review  will  not  be  required  to 
pve  evidence  that  the  knowledge  of 
the  fiicts  relied  npon  could  not  have 
been  previously  obtained  by  reasonable 
diligence : 

2.  Qucere,  whether  an  infant  requires  the 
leave  of  the  court  to  file  such  a  bill. 
Hoghtm  V.  Fiddey,  641 

8e^  Conversion,  444. 


INJUNCTION. 

1.  A  bill  averred  that  a  mine  which  the 
defendants  threatened  to  worlp  could 
not  be  worked  without  letting  in  a 
river  and  flooding  defendant's  mine, 
and  through  that  the  plaintiff's  mine, 
and  prayed  an  injunction. 

Demurrer  overruled.  Crompton  v. 
Lea,  719 

2.  The  plaintiff  had,  purchased  the  copy- 
right of  and  the  right  to  use  the  name 
of  the  defendant  in  the  publication  of 
a  work  called  "  Beeton's  Christmas  An- 
nual,** and  the  defendant  agreed  to  give 
his  whole  time  to  the  service  of  the 
plaintiffs,  and  not  to  engage  in  any 
other  business : 

Held,  that  the  defendant  must  be  re- 
strained from  advertising  a  rival  work. 
Ward  V.  BeeUm,  793,  807  note, 

8.  Unless  the  cases  raised  and  the  objects 
sought  are  identical  the  court  will  not 
prevent  a  plaintiff  in  this  court  from 
proceeding:  in  a  criminal  court  against 
the  defendants  to  the  suit  in  this  court 
SatUl  V.  Browtte,  484 

4.  Injunction  granted  to  restrain  proceed- 
ings in  the  Probate  Court  by  heir-at- 
law  and  next  of  kin  for  the  purpose 
of  obtaining  administration  and  op- 
posing probate  of  a  draft  will  in  con- 
travention of  an  undertaking  and  deed 
by  wliich  defendants  admitted  the 
validity  and  confirmed  the  dispositions 
of  the  draft  will,  giving  up  all  interest 
which  they  would  have  taken  in  the 
event  of  an  intestacy.  WUcocJcs  v.  Car- 
ter. 859 

5.  This  court  has  no  jurisdiction  to  re- 
strain the  publication  of  a  libel  aa  such, 


even  if  it  is   injuiions   to  property. 
FrudenHal  Jnturance  Co.  Vv  Knott  498, 

602  no^ 

See  Common  Right  or,  788. 
Light,  621,  682  note. 


INSOLVENT. 
Who  is  and  who  not. 


48fia^ 


INSPECTION. 
See  Patbit,  698. 

INSURANCE. 

1.  Wrongdoer  is  not  entitled  to  the  ben* 
efit  of.  Bradbum  v.  Oreat  Weatem, 
eU,  880 


INSURANCE,  MARDfE. 

1.  The  warranty  of  seaworthiness  implied 
in  a  contact  of  marine  insurance  is  a  war- 
ranty that  the  ship  is  seaworthy  for  the 
purposes  of  the  particular  subject-matter 
of  the  insurance.  Therefore,  in  the 
case  of  a  policy  of  insurance  on  deck 
cargo,  it  is  not  a  compliance  with  the 
warranty  of  seaworthiness  that  the 
ship  is  fit  to  encounter  ordinary  rough 
weather  with  safety  to  herself  oecause 
the  deck  cargo  is  such  as  may  be  readily 
jettisoned  in  such  weather.  DanieU  v. 
ffarrie.  206 

2.  A  proposal  for  insurance  on  freight 
was  made  and  accepted  on  the  llth  of 
March.  On  the  16th  the  ship  was  lost. 
On  the  17th,  the  assured,  with  knowl- 
edge  of  the  loss,  but  without  communi- 
cating it  to  the  insurers,  demanded  a 
stamped  policy.  The  insurers  then,  for 
the  first  time,  required  to  be  informed 
as  to  the  amount  of  the  insurance  upon 
the  hull,  and  inserted  in  the  policy 
(which  the  assured  accepted),  the  fol- 
lowing warranty,  "  Hull  warranted  not 
insur^  for  more  than  £2.700  after  the 
20th  March.  The  vessel  was  then  in- 
sured for  an  additional  £500  in  an  in- 
surance dab,  by  the  rnlea  of  which  all 
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ships  belonging  to  members  were  in- 
sured from  the  20th  of  March  in  one 
J  rear  to  the  20th  of  March  in  the  fol- 
owing  year,  "  and  so  on  from  year  to 
year  unless  ten  days'  notice  to  the  con- 
trary be  given ;"  and  in  the  absence  of 
notice  the  managers  of  the  club  were 
to  renew  each  policy  on  its  expiration: 
Held,  affirming  the  decision  of  the 
court  below,  that,  notwithstancflng  those 
rules,  the  club  policy  was  not  a  contin- 
uing policy  beyond  the  20th  of  March 
of  the  current  year ;  and  that  the  ship 
having  been  lost  before  that  date,  no 
new  effective  policy  could  have  been 
made,  and,  consequently,  the  warranty 
was  complied  with. 

8.  Hetd^  also,  that  the  risk  having  been 
accepted  by  the  insurers  on  the  11th  of 
March,  the  addition  on  the  17th  of  a 
term  for  their  benefit,  and  not  affecting 
the  risk,  did  not  prevent  the  policy 
from  being  one  drawn  up  in  respect  of 
Uie  risk  accepted  on  the  II th,  and, 
tlierefore,  upon  the  authority  of  Cory 
V.  Patton,  (Law  Rep.,  7  Q.  B.,  304), 
the  concealment  of  the  loss  was  not  a 
concealment  of  a  material  fact  so  as  to 
avoid  the  policy.  Lishman  v.  North- 
em,  ete.  826 

4.  The  plaintiff,  a  shipowner,  in  Novem- 
ber, 1871,  entered  into  a  charterparty, 
by  which  the  ship  was  to  proceed  with 
all  possible  dispatch  (dangers  and  acci- 
dents of  navigation  excepted)  from  Liv- 
erpool to  Newport,  and  there  load,  a 
cargo  of  iron  rails  for  San  Francisco. 
The  plaintiff  effected  an  insurance  on 
the  chartered  freight  for  the  voyage. 
The  ship  sailed  from  Liverpool  on  the 
2d  of  January,  1872,  and  on  the  3d  got 
aground  in  Carnarvon  Bay.  She  was 
got  off  by  the  18th  of  February  and  re- 
paired, the  time  necessary  for  the  com- 
pletion of  such  refutij^  extending  to  the 
end  of  August.  In  the  meantime,  on 
the  1 6th  of  February,  the  charterers 
had  thrown  up  the  cnarter  and  char- 
tered another  ship  to  carry  the  rails 
(which  were  wanted  for  the  construc- 
tion of  a  railway)  to  San  Francisco. 
In  an  action  by  the  plaintiff  on  the 
policy  of  insurance  on  the  chartered 
freight,  the  jury  found  tiiat  the  time 
necessary  for  getting  the  ship  off  and 
repairing  her  was  so  long  as  to  put  an 
end,  in  a  commercial  sense,  to  the  com- 
mercial speculation  entered  upon  by 
the  shipowner  and  the  charterers  : 


Held,  by  Bramwell,  B.,  Blackburn, 
Mellor,  and  Lush,  J  J.,  and  Amphlett,  B. 
(Cleasby,  B.,  dii^senting),  affirming  the 
decision  of  the  court  below,  that  the 
charterers  were,  by  reason  of  the  delay, 
not  bound  to  load  the  ship,  and  that 
there  was  therefore  a  loss  of  the  char- 
tered freight  by  perils  of  the  sea.  Jnck- 
Boti  V.  [/mon,  ete.  290 

6.  If  notice  of  the  abandonment  of  a  ship 
is  given  by  the  insured  to  the  insurers, 
and  the  insurers  then  say  and  do  noth- 
ing, the  conclusion  is  that  they  do  not 
mean  to  accept  the  abandonment  But 
if  the}'  by  their  agent  take  possession 
of  the  ship,  and  then  repair  it  and  re- 
tain it  in  their  possession  for  some  time 
without  repudiating  the  notice  or  in- 
forming the  insured  as  to  the  character 
in  which  they  are  acting,  then  there  is 
a  constructive  acceptance  of  the  aban- 
donment by  the  insurers.  And  a  con- 
structive acceptance  produces  the  same 
effect  on  the  rights  of  the  parties  as  an 
express  acceptance. 

6.  Where  the  agent  who  took  pooDciwrion 
of  the  ship,  <&c.,  was  instructed  to  look 
after  the  interests  of  the  insurance  c«n- 
pany;  his  acts  in  pursuance  of  those 
instructions,  coupled  with  the  non-repu- 
diation of  the  notice  of  abandonment 
having  been  such  as  to  be  evidence 
from  Which  an  acceptance  might  be  in- 
ferred, the  company  was  bound  by  his 
acts. 

7.  After  the  acceptance  by  the  insurers 
of  the  abandonment  of  a  ship  they  be- 
come liable  as  for  a  total  loss. 

8.  Where  a  ship-policy  contained  a  pro- 
vision that  the  ship  should  not  be  within 
the  Gulf  of  St.  I^wrence  within  a  pre- 
scribed period,  and  the  ship  went  into 
the  gulf  within  the  prohibited  time  and 
was  wrecked ;  and  notice  was  given  of 
an  abandonment,  and  was  accepted  by 
the  insurers;  it  was  contended  by  them 
that  the  ship  was  not  insured  when  she 
was  lost,  as  the  insurance  did  not  ex- 
tend to  a  loss  in  tlie  gulf  within  the 
prohibited  time,  and  that  an  abandon- 
ment can  be  of^no  avail  where  there  is 
no  insurance.     However,  it  was 

Held,  that  the  vessel  was  in  fact  in- 
sured, and  that  the  loss  occurred  during 
the  time  and  upon  a  voyage  described 
in  the  policy,  but  there  was  a  breach 
of  one  of  the  warranties ;  and  if,  after 
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a  coDsimctive  total  loss  and  notice  of 
abandonment,  the  insurers,  with  full 
knowledge  of  all  the  facts,  accept  the 
notice,  they  cannot^  when  called  on  to 
pay  the  amount  insured*  resile  and  relv 
on  a  breach  of  warranty.  By  the  vol- 
untary acceptance  of  the  notice  of  aban- 
donment, an  i^eement  is  entered  into 
which  closes  the  whole  matter. 

9.  An  agent  who  insures  for  another  with 
his  authority  may  sue  for  the  sum  as- 
sured in  his  own  name. 

10.  Interpretation  of  a  clause  in  a  marine 
policy  as  to  a  prohibition  of  the  ship 
from  being  in  the  Gulf  of  St.  Lawrence 
within  a  prescribed  period.  Provincial 
Im.  Co,  V.  Ledue.  84 

11.  A  ship,  whose  cargo  was  insured,  be- 
gan suddenly  to  leak,  and  sank  at  her 
anchors,  in  port,  during  fine  weather. 
Evidence  was  given  in  an  action  on  the 
policy  on  the  part  of  the  assured  tend- 
ing to  sliow  that  the  ship  was  seawor- 
thy, e.  g.  evidence  that  she  had  been 
recently  put  in  thorough  repair,  that 
careful  surveys  of  her  had  been  made 
iust  previously,  and  that  she  had 
behaved  perfectly  well  on  previous 
voyages,  and  on  her  voyage  to  the  port 
where  she  was  lost.  Ko  evidence  was 
given  of  any  actual  facts  showing  the 
cause  of  her  loss,  although  possible  ex- 
planations of  it  by  way  of  conjecture 
were  suggested  by  the  witnesses  : 

Held,  that,  in  the  absence  of  any 
other  evidence  as  to  the  condition  of 
the  ship,  the  fact  of  her  sinking  in 
smooth  water  without  any  apparent 
cause  would  create  an  irresistible  pre- 
sumption of  unseaworthiness ;  but  that 
when  there  is  other  evidence  of  the 
condition  of  the  ship  or  of  the  cause  of 
loss,  the  fact  of  the  ship's  sinking  in 
smooth  water  becomes  one  of  several 
facts  which  must  all  be  left  to  the  jury ; 
and,  if  they  conclude  on  the  evidence 
that  the  ship  was  seaworthy,  thev 
may  find  that  she  was  lost  by  a  peril 
insured  against,  though  unable  to  as- 
certain or  safely  conjecture  what  such 
peril  was. 

12.  The  plaintiff,  a  merchant  in  London, 
contracted  with  B.  S.  &  Co.,  of  Cal- 
cutta, for  the  purchase  of  rice,  as  fol- 
lows:  "Bought  for  account  of  A.,  of 
B.  S.  A  Co.,  th^  cargo  of  new  crop 
Rangoon  rice,  per  Sunbeam,  707  tons 
register,  at  9«.  UdL  per  cwt  cost  and 


freight,  expected  to  be  March  shipment, 
but  contract  to  be  void  should  vessel 
not  arpve  at  Rangoon  before  April, 
1871.  Payment  by  sellers'  draft  on 
purchasers  at  six  months'  sight  with 
documents  attached." 

The  Smibeam  was  chartered  by  the 
sellers'  agent  to  proceed  to  Rangoon  to 
ship  a  car^o  of  rice  for  any  port  in  the 
United  Kingdom  or  Continent.  The 
plaintiff  effected  an  insurance  with  the 
defendant  as  follows  :  **  At  and  from 
Rangoon  to  any  port  or  place  of  dis- 
charge in  the  United  Kingdom  or  Con- 
tinent, by  the  Sunbeam,  warranted  to 
sail  from  Rangoon  on  or  before  the  first 
of  April,  on  rice,  as  interest  may  ap- 
pear, amount  of  invoice  to  be  deemed  # 
the  value :  average  payable  on  every 
600  baes:  the  said  merchandises,  (fee, 
are,  ana  shall  be  valued  at  £5,500,  part 
of  £6,000."  The  Sunbeam  arrived  in 
the  Rangoon  river  on  the  3d  of  March, 
and  commenced  loading  a  cargo  of  rice. 
She  had  taken  on  board  8,878  bags  of 
rice,  and  the  400  bags  more,  which  • 
would  have  completed  her  cargo,  were 
in  lighters  alongside,  when,  having  be- 
gun leaking  suddenly,  she  sank,  and 
was  lost  with  the  rice  on  board  of  her. 
The  captain  afterwards  signed  bills  of 
lading  for  the  cargo  shipped,  which 
were  indorsed  to  the  plaintiff,  and  the 
sellers  drew  bills  of  exchange  for  tlie 
price  of  such  cargo,  which  were  ac- 
cepted and  met  by  the  plaintiff.  It 
was  contended  that  the  plaintiff  had  no 
insurable  interest  in  the  rice  shipped 
on  board  the  Sunbeam  : 

Hdd,  that  the  rice  already  shipped  in 
the  Sunbeam  at  the  time  of  the  loss 
was  so  €&r  appropriated  to  the  contract 
by  the  vendors  that  they  could  not 
withdraw  it  without  the  consent  of  the 
purchaser ;  that  the  purchaser,  though 
ne  had  an  option  under  the  contract  to 
reject  anything  which  fell  short  of  a 
full  cargo,  was  entitled  to  elect  to  treat 
what  was  on  board  as  a  cargo,  and  in- 
sist on  its  delivery ;  that,  on  the  con- 
struction of  the  contract,  the  property 
in  the  "  cargo"  sold  was  to  pass  on  its 
bein?  loaded,  and  consequently,  if  the 
purchaser  elected  to  receive  an  incom- 
plete cargo,  even  thougl\  he  did  not  de- 
clare such  election  till  after  the  Iohs,  the 
property  in  such  cargo  must  be  treated 
as  having  been  in  him  from  the  load- 
ing, and  that  consequently  the  plaintiff 
had  an  insurable  interest  in  the  rice 
loaded  at  the  time  of  the  loss. 
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18.  Hdd  fdrther,  that  even  if  the  prop- 
erty in  the  riee  did  not  leg^Iy  pass  to 
the  plaintiff »  yet  he  had  an  insurable 
interest  in  it  because  he  ha^  an  exist- 
ing contract  with  regard  to  it  from  the 
time  of  its  being  loaded  on  board,  by 
virtue  of  which  he  had  an  expectancy 
of  benefit  and  advantage  arising  out  of 
or  depending  on  the  safe  arrival  of  the 
rice. 

14.  Hdd  further,  that  the  policy  was  a 
valued  policy,  the  valuation  bieing  the 
amount  of  the  proper  invoice  according 
to  contract  betwe'en  the  plaintiff  and 
his  vendors.    Andenon  v.  Morioe.    252 


INTEIfr. 


See  GiiMiNAL  Law,  1 78. 


INTEREST. 

1  Agreeing  to  keep  money  and  pay  no 
consideration.  46  note. 

See  Consideration. 

Pa£tnbr8iiip,  1,  27  note. 


INTERNAL  REVENUE. 


See  Illegal  Contbaot,  156. 


INTERNATIONAL  LAW. 

I 

See  Jdrisdiotion,  118. 


JOINDER  OF  ACTIONS. 


See  Mdltifabiousnbss,  669,  672  note. 


JUDGMENT. 
See  JvRiSDionoN,  81. 


JURISDICTION. 

1.  Previously  to  the  protocol  of  Jane, 
1867,  permitting  British  subjects  to 
hold  land  in  Turkey  in  their  own  names, 
they  were  permitted  only  to  hold  land 
in  the  name  of  some  female  relative,  or 
of  some  native  subject  of  the  Ottoman 
Empire.  Two  partners  who  owned 
some  land  before  1868  had  not  availed 
themselves  of  the  protocol,  but  con- 
tinued to  hold  the  land  in  the  name  of 
a  subject  of  the  Sultan.  A  suit  was  in- 
stituted by  one  of  the  partners  in  the 
Supreme  Consular  Court  of  Constanti- 
nople for  the  dissolution  of  the  partner- 
ship and  for  taking  the  accounts.  An 
order  was  made  in  the  suit  that  the  re- 
ceiver should  sell  the  land  by  auction : 

Held,  that  the  order  was  not  uUra 
viret  of  the  court    Abbott  v.  Abbott.  81 

2.  Where  an  estate  is  seized  by  the  Crown 
by  its  right  of  conquest,  and  not  by 
virtue  of  any  legal  title,  such  seizure 
must  be  reeardedas  an  act  of  state  and 
is  hot  liable  to  be  questioned  in  a  mu- 
nicipal court.  Sinffh  v.  Secretary  of 
State.  116 


JURISDICTION. 

See  CoxFUCT  of  Laws,  866,  878  note. 
Discovert,  653. 
Government,  134. 


KNOWINGLY. 
See  Cbiminal  Law,  173. 


LACHEa 

See  Fraud,  410. 

Partnership,  672. 
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LAPSED  LEGACIES. 
See  Legaot,  687. 


LARCENY. 
See  C&DONAL  Law,  872. 


LAW. 
See  Patesit,  688. 


LEGACY. 

1.  On  condition  shall  not  contest  will. 

74  note, 

2.  A  residuary  devise  of  real  estate  is  still 
specific  notwithstanding  the  24th  sec- 
tion of  the  Wills  Act.  Therefore, 
where  the  personal  estate  of  a  testator 
is  InsafBcient  for  the  payment  of  his 
debts,  the  speciiic  devisees  must  con- 
tribute ratably  with  the  residuary  devi- 
see.    Lancefidd  v.  Iggulden,  492 

8.  A  testatrix  having  £3,000  East  India 
Debenture  Bonds  ^ve  a  l^acy  by  the 
following  description :  "  The  sum  of 
£3,000  invested  in  Indian  security"  : 

Hdd,  not  a  specific  legacy,  and  not 
liable  to  ademption.    Mytton  v.  Mutton. 

650,  662  note. 

4.  Where  the  residuary  personalty,  after 
payment  of  testator^s  oebts,  proved  in- 
sumcient  to  pay  the  costs  of  a  suit  to 
administer  the  trusts  of  his  will : 

Heldf  that  the  deficiency  must  be 
borne  by  the  specifically  bequeathed 
personalty,  the  specifically  devised  re- 
alty and  the  residuary  realty,  ratably 
according  to  value.    Jackson  v.  PtMt. 

700 

6.  A  testatrix,  being  possessed  of  per- 
sonal estate,  gave  to  her  niece,  subject 
to  all  legacies  and  bequests,  the  residue 
of  her  estate  up  to  the  end  of  the  year 
1856  ;  and  she  gave  all  accumulations 
from  that  date  equally  between  her 
great-nephews.    The  share  of  residue  to 
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the  niece  lapsed  by  her  death  in  the 
lifetime  of  the  testatrix : 

Held^  that  the  only  residue  was  that 
g^ven  to  the  niece,  which  lapsed,  and 
was  liable  to  all  the  expenses  and  debts. 

Semble,  that  wherever  there  is  a  lapsed 
share  of  residuary  estate,  whether  per- 
sonal or  real,  the  lapsed  share  is  the 
primary  fund  for  payment  of  debts  and 
expenses.     Gowan  v.  BrougJUon.       687 

6.  A  testatrix,  by  her  will  dated  the  18th 
of  May,  1861,  gave  the  usufruct  of  her 
estate  to  her  son,  the  appellant,  charged 
with  certain  annuities  in  favor  of  her 
daughters  and  sisters,  subject  to  the 
following  conditions: 

"  Je  veux  et  ordonne  et  ma  volont6 
expresse  est  que  si  mes  dites  filles,  ou 
aucune  d'elles,  venait  a  faire  soit 
directement  ou  indirectement  aucune 
d-marche  quelconque  pour  contester 
mon  present  testament,  qu'alors  et  dans 
ce  cas  mes  dites  filles,  ou  aucune  d'elles 
qui  voudraient  ainsi  chercher  a  contes- 
ter mon  present  testament,  soient  pri- 
vies ou  soit  priv6e  de  tous  droits 
quelconques  dans  ma  dite  succession, 
et  de  la  rente  viagere  susdlte,  et  que 
quant  a  celles  ou  ceRe  qui  voudrait 
contester  mon  dit  testament,  le  legs  It 
elle  fait  de  la  dite  rente  soit  non  avenue 
et  caduc;  car  tell  est  mon  intention 
expresse." 

One  of  the  said  daughters,  her  hus- 
band being  co-plaintiff  with  her  j^ro 
formdLj  by  protracted  litigation,  unsuc- 
jp  cessfully  impugned  the  said  will,  as  not 
having  Deen  duly  executed,  and  as  hav* 
ing  been  obtained  by  fraud  and  capta- 
tion, and  undue  influence  of  the  appel- 
lant. They  obtained  a  decree  of  the 
Superior  Court,  avoiding  the  will  on 
the  ground  of  informal  execution,  which 
was  reversed  by  the  Court  of  Queen's 
Bench ;  Uie  Superior  Court  then  on  re- 
mand dismissed  the  suit,  having  decided 
the  issues  as  to  fraud  and  unaue  influ- 
ence agfunst  them.  Those  issues  were 
finally  abandoned  by  their  counsel  in 
oral  argument  before  the  Privy  CounciL 

In  an  action  brought  thereafter  by 
the  respondents  (the  said  daughter  ancl 
her  husband)  to  recover  from  the  ap^>el- 
lant,  in  respect  of  the  annuity  charged 
upon  the  estate  as  above,  in  which  tho 
appellant  pleaded  a  forfeiture  thereof 
by  the  female  respondent  under  the 
penal  clause  by  reason  of  said  litigation : 

Held,  firstly,  that  on  the  evidence  the 
suit  which  impugned  the  will  was  the 
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suit  of  the  wife,  acting  as  a  free  agent, 
in  respect  of  her  separate  chose  in 
action  : 

2.  Secondly,  that  whether  or  not  such 
penal  condition  attaches,  if  the  contest- 
iu|£  legatee  desists  from  impugning  the 
will  before  ^'jugement  dtfinitifj'  the  Su- 
perior Court's  decree  of  dismissal  was 
such  "jf/iffement  definiii/.** 

3.  Thirdly,  that  according  to  the  true 
construction  of  the  clause,  it  was  neither 
void  for  uncertainty,  nor  contrary  to 
good  morals,  nor  prohibited  by  any 
positive  law,  nor  contrary  to  public 
policy : 

4.  The  760th  and  881st  articles  of  the 
Civil  Code  of  Canada  must  be  read  to- 
gether ;  and  by  virtue  of  their  provis- 
ions all  conditions  in  a  will,  unless 
according  to  the  plain  meaning  and  in- 
tention of  the  testator  they  be  contrary 
to  law,  public  order,  or  good  morals  are 
effective,  and  cannot  be  regarded  as 
minatory  only,  or  dependent  for  their 
application  upon  the  discretion  of  the 
court  Such  discretion  is  not  conferred 
upon  the  courts  by  the  code,  and  though 
exercised  by  the  old  French  Parlia- 
ments, has  been  siuce  authoritatively 
condemned  and  repudiated. 

Such  a  condition  as  that  contained  in 
the  said  penal  clause  can  only,  in  prac- 
tice, be  applied  where  a  will  has  been 
unsuccessfully  contested,  and  would, 
therefore,  be  ineffective  to  protect  A 
illegal  disposition,  or  to  render  opera^ 
tive  an  invalid  testament.  It  is  not 
against  public  order  for  a  testator  to 
protect  nis  estate  and  representative 
affainst  unsuccessful  attempts  to  litigate 
his  will. 

Semblet  under  English  law  effect  is 
given  to  a  condition  of  forfeiture  so  long 
as  it  is  a  conditio  rei  licitm,  if  there  is  a 
gift  over  on  breach  thereof.  JEvarUurel 
v.  JSvaniurel,  48,  74  note. 

See  Election,  561. 

Will,  160,  608,  807,  886. 


LEGATEE. 

1.  Testator,  by  will  dated  in  1874,  shortly 
before  his  death,  bequeathed  to  his  ex- 
ecutors a  sum  of  New  £ii  per  Cent.  An- 


nuities, upon  trust  to  sell  the  same  and 
apply  the  proceeds  in  the  purchase  of  a 
life  annuity  in  "the  name  and  for  the 
benefit  of  my  housekeeper,  M.  R., 
whether  living  in  my  service  at  the 
time  of  my  death  or  not"  M.  R.  had 
left  the  testator's  service  six  or  seven 
years  before,  and  married  in  1871,  and 
her  sister,  £.  R.,  had  been  since  1870, 
and  was  at  the  time  of  the  testator's 
death,  in  his  service  as  his  housekeeper : 
Beld,  that  Uie  primary  description 
of  the  legatee,  "  my  housekeeper,"  and 
not  the  name,  was  in  this  case  the  guide 
to  the  testator's  intention,  and  that  E. 
R.  was  entitled  to  the  fund  Matter 
ofNwine  Trutts,  863 

See  Injunction,  859. 


LETTERS. 
See  Ag&skiisnt,  270. 


LEX  LOCL 
See  JuBisDiOTioK,  81. 


LIBEL. 
See  Injunction,  498,  502  note. 


LICENSE. 
See  Illegal  Contkaot,  156. 


LIEN. 
See  Tenant  fob  Life,  680. 


LIFE  ESTATK     . 

1.  A  holder  of  shares  in  both  departments 
of  the   Sun   Fire  and  Life  Office  be- 


iin>Ex. 


S99 


queafched  his  personal  estate  to  trustees 
on  trust  to  permit  his  wife  to  receive 
the  dividends,  interest,  and  income 
thereof  for  her  life,  remainder  over. 
He  died  in  December,  1870.  In  Janu- 
ary,* 1878,  an  extraordinary  dividend 
was  declared  on  the  life  shares  for  five 
years  previously;  and  in  July,  1873,  a 
"  special  dividend  "  was  declared  on  the 
fire  shares  for  the  half  year  previous  : 
Hdd,  that  these  dividends  were  in- 
come, and  belonged  to  the  tenant  for 
life.     MaUer  of  Mcpkitu'  Trutl,        620 

See  Tknant  for  Life,  680. 


LIGHT. 

1.  Where  the  owner  of  a  building  having 
ancient  lights  enlarges  or  adds  to  the 
number  of  windows,  he  does  not  there- 
by preclude  himself  from  obtaining  an 
injunction  to  restrain  an  obstruction  of 
the  ancient  lights. 

2.  In  considering  the  amount  of  Injury 
caused  to  a  plaintiff  by  the  obstruc- 
tion of  ancient  lights  the  court  will 
have  regard,  not  merely  to  the  present, 
but  also  to  the  possible  future  use  of 
the  property. 

8.  The  circumstances  under  which  a  court 
of  equity  will  give  relief  against  ob- 
struction of  ancient  lights  by  way  of 
injunction,  or  by  way  of  damages,  and 
under  which  it  wiU  grant  an  inter- 
locutory injunction,  considered.  *A\fM' 
ley  V.  6U}ver,  521,  682  note. 

See  Easement,  275. 


LIVERY  KEEPER. 


See  Waeeantt,  268. 


LOST  INSTRUMEJJT. 

1.  What  is  suflScient  proof  of  contents  of. 
Heath  v.  Creahck.  416 


LUNATIC. 

The  court  will  not  make  an  order  in 
the  nature  of  a  stop-order  on  the  -estate 
of  a  lunatic  in  favor  of  an  assignee  of 
the  next  of  kin.    Matter  of  WUkinaon. 

441 

See  CoNVEBSioN,  444. 


M 


MARRIAGE. 


1.  A  marriage  may  be  established .  by 
preponderating  repute  and  by  conduct, 
even  though  the  repute  be  divided. 
LyUY,Myfood.  102,  111  note. 


MARRIAGE  AND  DIVORCE. 
See  Conflict  of  Laws,  866,  878  note. 


MARRIED  WOMAN. 

1.  To  whom  property  goes  on  her  death, 
and  how.  611,  619  note. 


MARSHALLING  ASSETS. 
See  CovsTRUonoN  of  Wills^  546. 


MASTER  AND  SERVANT. 

1.  The  defendants  were  the  owners  of  a 
coUfery  within  the  Coal  Mines  Regula- 
tions Act,  1872  (85  <fc  86  Vict.  c.  76), 
and  they  had  appointed  a  certificated 
manager  as  required  by  s.  26.  A  miner 
employed  in  the  colliery  was  killed  by 
an  explosion  of  fire-damp,  the  death 
being  caused  by  the  negligence  of  the 
manager: 

ffeU,  that  the  (act  that  the  manager 
was  appointed  pursuant  to  the  act  did 
not  put  him  in  any  different  position 
from  that  he  would  have  held  had  he 
been  simply  appointed  manager;  and 
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that  he  wm  a  fellow-aehrant  with  the 
deceased;  and  the  defendaote  were, 
therefore,  DOt  liable  to  the  representa- 
tWea  of  the  deceased  for  his  death. 
BawelU  r.  Landore,  etc.  158 

S.  There  is  no  implied  contract  between  the 
owners  of  a  ship  and  a  pilot  whom  they 
are  compelled  to  employ,  that  the  pilot 
shall  take  upon  himself  the  risk  of  injary 
from  the  negligence  of  the  shipowners' 
servants;  and  an  action  will  lie  by  the 
pUot  against  the  shipownei's  for  injuries, 
caused  to  him,  whilst  acting  as  pilot  on 
board  their  vessel,  bv  the  negligence  of 
their  servants.    Smith  v.  St^U,        194 

See  CaiioxAL  Law,  173. 

FaAUPB,  Statutb  oy,  168,  172  note. 

WiJULANTT,  268. 


MEDICAL  PRACTITIONER. 
See  Illegal  Conteact,  156. 


JflNES. 

See  EioifKMT  DoMAiK,  458. 
InjuNonoN,  719. 


HISDEMEANOa 
See  CEomiAL  Law,  857,  861  mom. 


MISTAKE. 
See  Stookholdkr,  511. 


MORTGAGE. 
See  Nonca,  588. 


MORTGAGE  FORECLOSURE. 
See  Tkcst  and  TausTnts,  416. 


MULTIFARIOUSNESS. 

1.  Where  the  plaintiffs  have  a  oommoo 
interest  in  all  the  matters  oampr\ped  in 
a  suit,  the  objection  of  a  defendant  that 
he  is  not  concerned  in  the  whole  sub- 
ject-matter is  one  the  allowance  of 
which  is  in  the  discretion  of  the  court, 
which  will  be  guided  by  considerationa 
of  convenience  under  the  particular 
<arcnmstancee  of  the  case. 


2.  The  administratrix  of  an  intestate 
signed  a  share  in  a  business  forming 
part  of  the  intestate's  estate  to  trustees 
to  pay  the  Intestate's  debtft,  and  then 
for  ner,  and  sutnequentlj  assigned  her 
own  beneficial  interest  m  the  share  to 
the  same  trustees  on  certain  trusts. 
The  next  of  kin,  who  were  also-  co- 
heiresses of  the  intestate  and  interested 
under  his  marriace  settlement,  filed  a 
bill  against  the  admimstratriz,  the  as- 
signees in  trust  of  the  share  in  the 
business,  and  the  trustees  of  the  set- 
tlement, for  administration  of  hia  real 
and  personal  estate,  and  of  the  imsts 
of  the  settlement.  The  assigoeee  in 
trust  of  the  share  in  the  business  de- 
murred for  multilariousness : 

Hdd,  that  the  various  interests  of 
the  iniiMits  ounld  be  most  conveniently 
ascertained  in  one  suit;  and,  oonae- 
quently,  that  the  demurrer  must  be 
overruled.     Coatee  v.  L^ifmrd,  669,  67i 

note. 


MUNICIPAL  CORPORATION. 
•         See  HioHWAT,  164. 


N 


NAME. 


iSM  Lbgatsi,  868. 


NEGLIGENCE. 

1.  The  plaintiif  was  a  passenirer  by  the 
defendants*  railway.  At  G.  station, 
the  compartment  in  which  the  plaintiif 
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was  being  already  full,  three  extra 
passen^rs  g^t  in,  notwlthfitanding  the 
plaiuiitt*s  remonstrances.  *  At  the  next 
station  the  plaintiff  aj^ain  remonstrated, 
-  and,  there  being  a  large  number  of  per- 
sons on  the  platform  and  few  porters 
in  attendance,  the  carriage  door  was 
open  and  more  attempted  to  enter  the 
carriage,  but  were  prevented  by  the 
plaintiff  and  the  other  passengers. 
After  the  train  had  moved  on,  the  car- 
riage door  remaining  open  aU  along  the 
platform,  a  porter  slammed  the  door  to 
just  as  it  was  entering  the  tunnel ;  and 
the  hand  of  the  plaintiff,  in  consequence, 
as  he  B\<rore,  of  the  inconveniently 
crowded  state  of  the  carriage,  was 
crushed  in  the  hinge: 

Hddf  that,  though,  taken  singly, 
these  several  circumstances  might  not 
have  been  sufficient  evidence  of  negli- 
gence to  charge  the  defendants,  yet, 
combined,  tbey  showed  such  a  careless 
and  improper  mode  of  conducting  the 
business  of  the  company  as  to  justify 
the  jury  in  finding  them  guilty  of  negli- 
gence which  was  a  cause  of  the  acci- 
dent.    Jackton  v.  Metropolitan,  eie,   244 

2.  In  an  action  for  injuries  caused  by  de- 
fendants' negligence,  a  sum  received  by 
the  plaintiff  on  an  accidental  insurance 
policy  cannot  be  taken  into  account  in 
reductlpn  of  damages.  JBradbum  v. 
Great  WuUm,  etc,  880. 

iS^CAARixa,  181. 

Mastek  and  Sbbyaitt,  158,  194. 
CoLuaiox,  75.    • 
Trust  and  Trustbi,  583. 
WATX&oouaaB,  882. 


NEW  TRIAL. 

1.  A  new  trial  will  be  granted  for  inade- 
quacy of  damaffes  m  an  action  for 
slander  where  Uie  smallness  of  the 
amount  shows  that  the  jury  have  made  a 
compromise,  and,  insteacf  of  deciding 
the  issues  submitted  to  them,  have 
agreed  to  find  for  the  plaintiff  for  nom- 
inal damages  only.  Falvey  v.  Stan- 
ford, 146,  148  note. 


NOTICE. 
1.  What  sofflcieiit  of  suretyship.  48  note. 


2.  Where  money  is  lent  on  an  equitable 
mortga^  without  notice  of  a  prior 
equitable  agreement,  the  lender  gains 
no  priority  over  the  owner  of  the  prior 
equitable  interest  by  getting  in  the  le- 
gal estate  after  he  has  notice  that  his 
mortgagor  has  made  himself  a  trus- 
tee for  the  owner  of  the  prior  equity. 
Whether  he  would  be  in  any  better  po- 
sition if  he  had  no  notice,  tpuere. 

8.  A  buildAr  entered  into  a  building  agree- 
ment under  which  leases  of  plots  of 
land  were  to  be  granted  on  completion 
of  houses  on  them.  He  built  a  house 
on  one  plot,  and  verbally  agreed  on  get- 
ting his  lease  to  g^ant  an  under-lease 
to  M.,  who  gave  valuable  consideration 
for  the  under-lease,  and  entered  into  pos- 
sion.  Subsequently  the  builder,  with- 
out the  knowledge  of  M.,  obtained  a 
lease  of  the  house,  and  deposited  it 
with  the  defendant  to  secure  an  ad- 
vance made  without  notice  of  M.'s  title. 
After  this  the  builder,  as  agent  for  the 

f)laintiff  (who  claimed  under  M.'s  will), 
et  the  house  to  a  tenant  Subsequently 
the  builder  granted  to  the  defendant  a 
legal  mortgage  to  sectire  the  previous 
advance.  This  suit  was  instituted  for 
specific  performance  of  the  agreement 
for  an  under-lease: 

Held,  that  the  tenancy  g^ve  the  de- 
fendant constructive  notice  at  the  time 
of  taking  the  legal  mortgage  that  the 
builder  was  a  trustee  for  mT;  and  that 
the  legal  estate  was  no  protection  to 
the  defendant  against  the  prior  equity: 
and  a  decree  was  made  for  specific  per- 
formance, but,  having  regard  to  the 
negligence  of  M.,  without  ooets.  Mwiu 
foni  V.  StohMHmer.  688 

See  TausT  and  TausTsi,  688. 


NUNCUPATIVE  WILLS. 


See  Wills,  889,  892  neU. 


ONUS. 
Bee  IvsvEAVCB,  Mabob,  262. 
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PAROL  EVIDENCE. 
1.  By  sorety  to  show  he  is  such.    41  note. 


PARTIES. 

1.  A  bankrupt  is  not  a  proper  party  to 
a  suit  instituted  by  the  trustee  under 
his  bankruptcy  to  set  aside  a  convey- 
ance executed  by  tlie  bankrupt  with 
intent  to  delay  or  defeat  his  creditors. 

2.  The  rule  that  a  person  implicated  in  a 
fraudulent  transaction  may  be  made  a 
party  to  a  suit  impeacliing  the  trans- 
action, for  purposes  of  discovery  and 
costs,  is  confined  to  cases  in  which  the 
defendant  fills  the  position  of  agent  (in- 
cluding that  of  attorney  or  solicitor)  or 
arbitrator.     WeUey,  l^ardU.  ,766 

See  MuLTiFARiousxESS,  669,  672  note. 
Partnership,  572. 


PARTITION. 

1.  A  decree  in  a  partition  suit  directed 
inquiries  atf  to  the  persons  interested, 
and  whether  a  sale  would  be  more  bene- 
ficial than  a  partition!  and  if  so  found 
directed  a  sale.  The  sale  took  place 
before  the  certificate  was  made  : 

Held{a£&rmiBg  the  decision  of  Bacon, 
V.C.)  that  the  purchaser  was  entitled 
to  be  discharged,  but  that  the  decree 
was  not  wrong  in  directing  a  sale  with- 
out reserving  further  ^consideration. 
Fqwell  V.  FowelL  488 


PARTNER. 
See  Criminal  Law,  372. 


PARTNERSHIP, 

1.  R.  y.  was  the  chief  partner  in  a  large 
and  prosperous  trade.  By  the  articles 
of  partnership  (which  were  to  take  effect 
from  the  30th  of  June,  1853),  the  cash 
accounts  were  to  be  balanced  monthly, 
the  stock  and  the  value  of  each  part- 
ner's share  were  to  be  ascertained  on  the 
30th  of  June  in  each  year,  and  be  writ- 
ten into  as  mAny  books  as  there  were 


partners,  and  each  partner  was  to  sign 
and  to  po^ess  one  book,  and  be  bound 
thereby.  If  any  partner  should  die, 
the  partnership  as  to  him  was  to  cease, 
and  his  share  was  to  be  divided  among 
his  surviving  partners  in  proportion  to 
their  existing  shares,  and  the  value  of 
his  share  was  to  be  ascertained  as  at 
the  last  stock  taking,  and  it  was  to  be 
paid  for  by  promissory  notes  payable  at 
six,  twelve,  eighteen  and  twenty-four 
months^ date;  and  the  surviving  part- 
ners were  to  execute  a  covenant  of  in- 
demnity to  the  estate  of  the  deceased 
partner,  whose  executors  were  to  exe- 
cute a  transfer  of  his  share.  R.  V. 
died  shortly  after  the  stock-taking  of 
1855,  but  before  the  results  of  it  had 
been  duly  made  up  and  entered  in  books. 
R.  V.  had.  by  his  will,  appointed  his 
brother  (then  one  of  his  partners)  to  be 
one  of  his  executors ;  another  executor 
was  his  eldest  son,  who  was  not  then 
a  partner,  but  afterwards  became  so. 
He  directed  a  sale  of  his  real  property, 
its  produce  to  form  part  of  his  personal 
estate,  which  he  directed  to  be  con. 
verted  into  money  and  divided  equally 
among  his  children;  as  to  the  males, 
part  at  twent3'-one,  the  remainder  at 
twenty-five ;  as  to  the  females,  at  twen- 
ty-five, with  a  provision  for  mainte- 
nance in  the  meantime.  The  articles  of 
partnership  were  acted  ui>oa  as  to  the 
mode  of  taking  the  partnership  ac- 
counts,  and  so  were  the  directions  in 
the  will  so  far  as  to  the  payment  of  in- 
terest on  capital,  but  no  promissory 
notes  were  given  by  the  partners,  nor 
any  covenant  of  indemnity  executed. 
The  shares  of  the  children  were  duly 
allotted,  and  their  intermediate  allow- 
ances paid,  but  the  real  estate  was  not 
sold,  nor  the  personal  estate  converted, 
tlie  money  to  which  the  testator  had 
been  entitled  bein^  really  permitted  to 
remain  in  the  trade,  accounts  of  profits 
being  duly  kept  and  appropriations  to 
the  various  children  regularly  made. 
The  youngest  child,  on  arriving  at 
twenty-five  years  of  age,  filed  a  bill 
against  the  executors  as  for  a  breach  of 
trust  in  not  executing  the  directions  in 
the  will ;  and  she  prayed  for  accounts 
and  a  declaration  of  her  liberty  to 
elect  between  the  receipt  of  profits  and 
the  receipt  of  interest  on  the  money 
that  ought  to  have  been  invested : 

Held,  that  the  bill  was  not  sustain- 
able ;  that  the  will  could  not  afiect  the 
articles  of  partnership;  that  those  ar> 
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tided  constituted  a  contract  for  the  sale 
of  the  testator's  share  to  liis  partners, 
though  the  time  for  the  sale  was  not 
fixed;  that  the  giving  of  the  promis- 
sory nott^s  by  the  partners  in  tlie  con- 
cern to  the  executors,  some  of  the  per- 
sons tilling  both  cliaracters,  would  have 
been  a  useless  formality ;  that  mere  de- 
lay in  the  payment  of  the  value  of  the 
share  did  not  affect  the  validity  of  the 
contract;  and  that  no  misconduct  in 
fact  beinff  established,  the  bill  must  be 
dismissed 

Per  Lord  Hatheblkt  :  Time  was  not, 
here,  of  the  essence  of  the  contract. 

There  were  other  partners  in  the 
business  besides  those  who  were  execu- 
tors: 

Held,  that  on  a  bill  against  the  execu- 
tors, all  of  whom  were  not  partners,  nor 
.  were  all  the  partners  executors,  there 
could  not  be  a  general  decree  for  an  ac- 
count of  the  profits  of  the  partnership. 


2.  The  testator  had  some  freehold  prop- 
erty :  the  will  directed  that  all  his  real 
and  personal  estate  should  be  vested  in 
his  trustees  and  executors,  to  convert  it 
into  personalty,  and  invest,  (fee.  The 
executors  and  trustees  built  a  villa  on 
a  part  of  the  freehold,  in  the  belief  that 
they  could  thereby  improve  the  value 
of  the  rest  They  had  no  authority  to 
do  this,  but  as  they  had  done  it  bona 
fide,  they  were  allowed  to  take  the  free- 
hold property  to  themselves,  including 
its  value  in  the  general  account.  Vyne 
V.  Foeter,  1,  27  note, 

8.  By  a  deed  of  partnership  it  wf^  pro- 
vided that  in  case  of  the  death  of  any 
one  of  the  partners,  his  share  in  the 
capital  of  the  partnership  should  be 
taken  by  the  survivors  at  its  value  in 
books ;  and  that  the  amount  due  to  the 
executors  of  the  deceased  partner 
should  be  paid  by  instalments.  One  of 
the  partners  died,  and  his  executors  al- 
lowed his  share  in  the  capital  to  remain 
with  the  surnving  partners  at  interest. 
Six  years  afterwards  the  surviving 
partners  filed  a  liquidation  petition, 
there  being  still  in  existence  debts  of 
the  partnership  incurred  during  the 
lifetime  of  the  deceased  partner: 

Held  (reversing  the  decision  of  Bacon, 
C.J.),  that  the  executors  could  not 
prove  in  the  liquidation  for  the  amount 

'  due  to  them  from  the  partnership.  Mat- 
ter of  Diaon,  513,  520  note. 


A  testator,  who  was  a  member  of  a 
partnership  firm,  appointed  one  of  his 
surviving  copartners  and  another  per- 
son his  executors  :  # 

Held  (affirming  the  decision  of  Hall, 
V.C.),  that  the  surviving  partner  was 
not  deprived  of  his  right  to  retain  as- 
sets in  his  hands  in  satisfaction  of  the 
liability  of  the  testator  to  the  firm,  by 
the  fact  that  the  amount  of  the  liability 
had  not  been  ascertained,  no  accounts 
of  the  partnership  having  been  taken. 
Morris  v.  Morris,  486 

The  plaintiff^,  a  married  woman,  and 
her  husband,  were  clients  of  J.  and  W., 
a  father  and  son,  who  carried  on  busi- 
ness together  in  partnership  as  solicit- 
ors. In  1859  the  plaintiff  became  pos- 
sessed  to  h'er  separate  use  of  a  sum  of 
£3,000,  which*  in  consequence  of  her 
husband^s  pecuniary  difficulties,  she  was 
advised  by  the  solicitors  to  invest  with- 
out his  concurrence.  On  the  suggestion 
of  J.  and  W.  she  advanced  to  them 
£1,300,  part  of  the  £3,000,  which  they 
required  for  another  client  to  complete 
a  purchase  of  an  advowson,  on  the  se- 
curity of  a  written  undertaking  signed 
by  both  to  execute  a  le?al  mortgage  of 
the  advowson  to  iier  wnen  the  transac- 
tion was  completed.  The  plaintiff'  sub- 
sequently handed  the  remaining  £1,700 
to  W.,  on  the  representation  by  him 
alone  that  it  would  be  invested  on  mort- 
age of  the  real  estate  of  another  client 
In  January,  1865,  J.  died,  having  re- 
tired from  the  business  in  1862,  and  in 
May,  1865,  the  plaintiff  was  fraudu- 
lently induced  by  W.  to  execute  a  deed 
constituting  him  the  sole  trustee  of  the 
£3,000,  and  empowering  him  to  invest 
it  as  he  thought  proper,  vrithout  being 
answerable  for  any  loss.  No  legal  mort- 
gage of  the  £1,800  was  ever  effected, 
and  in  1868  it  was  paid  off  to  W.  under 
the  authority  of  the  deed  of  1866«  and 
it  and  the  £1,700,  which  had  never 
been  invested,  were  spent  by  W.  He 
continued  to  pay  the  plaintiff  interest 
on  these  funds  till  November,  1871,  and 
died  insolvent  in  March,  1872  : 

Heid,  on  bill  against  the  executors  of 
J.  and  W., 

(1)  That  J.'s  estate  was  liable  to  make 
good  the  loss  of  the  £1,300. 

(2)  That  in  consequence  of  the  regu- 
lar payment  of  interest  by  W.,  laches 
was  not  attributable  to  the  plaintiff  for 
not  enforcing  her  rights  sooner : 

(3)  That  the  dealing  with  the  £1,700 
was  not  part  of  the  regular  buainess  of 
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J.  And  W.  as  solicitors,  and  the  receipt 
of  it  by  one  partner  alone  did  not  make 
the  other  partner  liable,  and  J.'s  estate 
was  not  liable  to  replace  this  fund. 

6.  Dnrinj^  part  of  these  transactions  C. 
was  also  a  partner  with  J.  and  W.,  but 
he  was  not  a  party  to  the  frauds,  and 
no  guilty  knowledge  was  attributed  to 
him : 

ffddf  that  the  plaintiff  might  proceed 
against  any  or  all  of  the  parties  jointly 
and  severally  liabld,  ana  that  G.  was 
not  a  necessary  party  to  the  suit.  Piu- 
mer  v.  Ortgirry.  672 


PARTY  IN  INTEREST. 
See  Insuranoi,  Mahixe,  84. 


PATENT. 

1.  The  plaintiff  was  the  assignee  of  sev- 
eral  letters  patent  for  "  Improvements 
in  breach-loading  firearms."  The  de- 
fendants, under  a  contract  with  the 
secretary  of  tttate  for  war,  manufactured 
and  delivered,  according  to  the  terms 
t)f  the  contract,  certain  rifles  (which 
were  accepted  from  the  defendants  by* 
the  secretary  at  war  for  the  public  ser- 
vice), and  m  so  doing  infringed  the 
plaintiff's  patent: 

Held,  that,  the  contract  being  for  the 
sale  of  articles  for  the  defendants'  own 
profit,  and  not  as  manufacturers  of  them 
as  servants  of  the  Crown,  the  principle 
laid  down  in  Feather  v.  Tfie  Queen  (6  B. 
<k  S.,  267 ;  85  L.  J.  (Q.B.),  200)  did  not 
apply,  and  the  defendants  were  liable 
for  the  infringement.  Dixon  v.  London, 
etc.  198 

2.  Although  upon  the  trial  of  questions 
in  a  patent  suit  the  plaintifTs  particu- 
lars of  breaches  should  give  the  defen- 
dant full,  fair,  and  distinct  notice  of  the' 
case  intended  to  be  made  against  him, 
it  is  not  necessary,  in  the  case  of  an  al- 
leged infringement  of  a  patent  for  im- 
provements of  a  particular  article  (e.g,, 
cartridges),  for  the  particulars  to  point 
out  the  precise  portions  of  the  specifi- 
cation alleged  to  have  been  infringed 
when  the  thing  alleged  to  be  an  in- 
fringement has  been  made  an  exhibit. 
Jk^tf  V.  Kynock.  813 


8.  The  practice  prescribed  by  the  statute 
16  <fe  16  Vict.  c.  89,  s.  41.  with  respect 
to  actions  at  law  for  the  infringement 
of  letters  patent  ought  to  be  followed 
in  suits  in  equity  as  closely  as  drcum- 
stances  will  permit 

4.  A  plaintiff  in  a  patent  suit  ought  eith^ 
to  state  in  his  bill  the  particubrs  of  the 
breaches  complained  of,  or  to  deliver 
along  with  his  bill  a  written  statement 
of  such  particulars,  which  statement 
need  not  be  filed.  A  defendant  In  a 
patent  suit  ought  to  set  forth  in  his 
answer  the  particulars  of  any  objections 
on  which  he  relies.    Finttegan  v.  Jamee. 

683 

6.  An  order  will  not  bo  made  on  the  ap- 
plication of  the  plaintiff,  in  a  suit  to 
restrain  an  alleged  infringement  of  his 
patent,  for  inspection  of  the  defendant^ 
works  and  machinery  unless  t'he  court 
is  satisfied  that  the  inspection  is  eesen- 
ttal  to  enable  the  plaintiff  to  prove  his 
case.     BaJlJiey  v.  Kifnoek,  698 


PENALTY. 

1.  When  new  trial  will  and  when  will 
not  be  granted  in  penal  or  hard  actiona. 
Faivey  v.  Stanford,  146,  148  fMte. 


PER  CAPITA. 
See  Will,  647. 


PER  STIRPEa 
See  Will,  647. 


PERFORMANCE. 
See  CoMPRoiosi,  S12L 


PETITION  OF  RIGHT. 
See  GovKRsrKEsrr,  lU. 
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PERSONAL  ESTATE. 

8m  COITYKRSIOIV,  444. 


PERSONAL  PROPERTY. 

Bm  CoVYEBfllON,  718. 


PILOT. 

Bb$  MaSTKE  Ain>  SSBTAKT,  194. 


PLACE. 
8e6  Cbdomal  Law,  178. 


PLEA. 
Bee  Fraud,  828. 


PLEADING. 
Bm  FaAUD,  828. 


POSSESSION. 
Bee  NonoB,  688. 


POWER. 

1.  A  testator  gave  his  resfdaary  estate  to 
trustees  upon  trust  to  pay  the  iucome 
to  his  daughter  for  life  for  her  sepa- 
rate use,  and  after  her  death  to  pay 
the  fund  to  the  children  of  the  daugh- 
ter as  she  should  by  deed  or  will  ap- 
point, and  in  default  of  appointment 
amongst  them  equally.  The  daughter 
appointed  by  deed  the  whole  of  the 
fund  amongst  her  children,  giving  the 
plaintiff,  who  was  one  of  them,  a  sped- 

Eno.  Bep.  114 


fied  sum  for  her  separate  use  absolutely. 
The  plaintiff,  after  the  death  of  her 
grandfather,  and  before  the  date  of  the 
appointment  by  her  mother,  married  .a 
Frenchman  domiciled  in  France.  He 
died  before  the  date  of  the  appointment, 
and  there  was  one  child  only  of  the 
marriage. 

There  was  no  settlement  on  the  mar- 
riage, and  the  French  law  of  commu- 
nity applied,  under  which  the  child  be- 
came ^entitled,  in  the  absence  of  any 
contrary  declaration  by  the  donor,  to 
half  the  property  acquired  by  her 
mother  during  the  marriage: 

Hdd,  that  the  plaintiff  must  be  con- 
sidered to  have  acquired  the  appointed 
fund  from  the  date  of  the  appointment 
■only,  and  that  the  fund  not  having 
been  acquired  during  the  marriage,  did 
not  become  subject  to  the  law  of  com* 
munity : 

2.  Held,  also,  that  the  fact  of  the  gift  be- 
ing expressed  to  be  for  the  separate 
use  was  a  sufficient  declaration  to  ex- 
clude the  law  of  community.  De  Serve 
V.  Clarke,  654 

8.  Where,  under  a  special  power,  an  ap- 
pointment is  made  giving  an  invalid 
power  of  appointment  wim  a  gift  oVer 
in  certain  events,  the  gift  over  is  not 
invalidated  by  Uie  invalidity  of  the 
power. 

4.  A  power  to  appoint  is  not  bad  because 
it  may  be  so  exercised  as  to  render  the 
appointment  void  as  beuig  too  remote. 

6.  A  power  to  appoint  to  children  abso- 
lutely may  be  exercised  by  giving  a 
child  an  estate  for  life  with  power  to 
appoint  by  will. 

6.  A  testat^or  gave  certain  property  upon 
trust  for  his  granddaughter  A.  for  life, 
and  after  her  death  for  her  children,  or 
some  of  them,  as  she  should  by  deed  or 
will  appoint.  A.,  by  her  will,  appointed 
one-fifth  of  the  fund  to  each  of  her 
five  children  (all  of  whom  were  living 
at  the  death  of  the  testator)  for  life,  and 
directed  that,  after  the  death  of  each 
child,  the  share  in  which  the  child  had 
a  life  interest  should  be  held  in  such 
manner  as  the  child  might  by  will  ap- 
point, with  limitations  over  in  default 
of  i^pointment  in  favor  of  the  survi- 
vors in  different  events : 
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Hdd,  a  good  exercise  of  the  power 
of  appointment.     Stark  v.  Dakyna.  428 

See  Appointment,  687. 

Trust  and  Trustees,  762. 


PRACTICE. 
See  Patent,  688. 


PRESUMITIOK. 

1.  As  to  which  of  several  connecting  rail- 
ways lost  or  injured  property,  upon 
whom  is  the  ontu  and  how  facts  proven 
to  show  which  did  iniiire  or  lose  the 
property.     Kent  v.  Midland  RaUway  Co. 

128,  133  note. 

See  Insurance,  Marine,  220. 
Will,  889. 


PRINCIPAL  AND  AGENT. 

1.  Upon  a  written  request  by  an  owner 
of  freehold  property  to  an  estate  agent 
to  procure  a  purchaser  for  it  and  to  ad- 
vertise it  at  a  certain  price : 

Held,  that  the  estate  agent  had  no 
authority  to  enter  into  an  open  contract 
for  sale,  and,  semUe,  that  he.  had  no 
authority  to  enter  into  any  contract  for 
sale.     Homer  v.  Sfiarp.  714 

2.  The  mere  fact  of  filing  an  affidavit  of 
proof  against  the  estate  of  an  insolvent 
agent  to  an  undiscovered  principal, 
after  that  undiscovered  principal  is 
known  to  the  creditor,  is  not  a  conclu- 
sive election  by  the  creditor  to  treat 
the  agent  as  his  debtor. 

S.  B.  purchased  certain  goods  of  the 
plaintifi^:  he  was  the  agent  of  the  de- 
fendants, his  undisclosed  principals. 
B.  became  insolvent,  and  the  plaintiffs 
then  became  aware  that  the  defendants 
were  principals.  With  this  knowledge 
the  plaintiffs'  clerk  sent  an  affidavit  of 
proof  of  the  debt  due  to  them  against 
the  estate  of  B.,  whose  affairs  were  be- 
in^  liquidated  by  arrangement.  The 
plainiit£s  endeavored  to  prevent  the  affi- 


davit of  proof  from  being  filed,  bat  were 
unsuccessful : 

Held,  that  the  mere  filing  of  the  affi- 
davit of  proof  formed  no  obstacle  to 
the  plaintiffs  suing  the  defendants  for 
the  price  of  the  goods  sold  to  B.  Cur- 
U*  V.  WUliameon.  149 

See  Fraud,  112  noU,  458,  488  note. 


PRINCIPAL  AND  SURETY. 

1.  Where  a  principal  debtor  is  discharged 
by  a  resolution  under  s.  125  of  the 
Bankruptcy  Act,  1869,  his  surety  re- 
mains liable  in  the  same  manner  "as  in 
an  ordinary  bankruptcy,  although  the 
resolution  contains  no  reservation  of 
rights  against  sureties.    £Uiey.  WUmoL 

838,  347  note. 

2.  If,  after  a  ri^ht  of  action  accrues  to 
a  creditor  against  two  or  more  persons, 
he  is  informed  that  one  of  them  is  a 
surety  only,  and,  after  that,  he  gives 
time  to  the  principal  debtor,  without 
the  consent  and  knowled^  of  the 
surety,  the  rule  as  to  the  discharge  of 
tlie  surety  applies. 

McH.  brought  to  O.  ilk  G.  (a  discount 
company)  certain  bills,  which  bore  on 
them  the  acceptances  of  the '  F.  €k>. 
McH.  was  in  fact  the  agent  of  the  A.  <fc 
6.  W.  Co.  (an  American  company),  and 
lie  and  this  American  company  had  ob- 
tained the  acceptances  for  their  own 
accommodation,  and  on  payment  of  a 
commission  in  respect  of  such  accept- 
ances. The  bills  were  not  paid,  but 
renewed.  McU.  gave  the  O.  <fe  G.  Co. 
his  own  guarantee  and  that  of  the 
American  company  that  th^se  renewed 
bills  should  be  paid  at  maturity.  These 
renewed  bills  were  not  paid.  The  O. 
j&  G.  Co.  gave,  on  the  6th  of  April, 
1866,  notice  of-  dishonor  to  all  the  par- 
ties whose  names  were  on  the  bills. 
On  the  9th  of  April  the  solicitor  of  the 

F.  Co.  gave  full  information  to  the  0.  & 

G.  Co.  that  McU.  was  the  real  princi}ml 
on  the  bills,  which  had  been  accepted 
by  the  F.  Co.  merely  for  his  accommo- 
dation. The  manaeer  of  the  0.  &  G. 
Co.  said  he  should  see  McH.  in  the 
afternoon.  McH.  afterwards  gave,  as 
collateral  security,  to  the  O.  i  G.  Co. 
bills  to  a  much  larger  amount,  drawn 
on  one  L.  L.,  and  the  O.  <fe  G.  Co.  en- 
tered into  an  arrangement  with  McH. 
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not  to  sne  on  the  old  bills  if  the  bills 
on  L.  L.  should  be  paid.  Nothing  far- 
ther was  done  in  the  matter  for  some 
months.  These  last  bills  were  not 
paid,  and  the  O.  A  6.  Co.  afterwards 
brought  an  action  against  the  F.  Co.  to 
recover  the  amount  of  the  bills  origin- 
ally accepted  by  F.  Co.  The  F.  Co. 
iiled  a  bill  to  restrain  tlie  action : 

Heldf  that  under  all  the  circum- 
stances, the  action  must  be  restrained, 
for  that  the  O.  A  G.  Co.,  with  a  knowl- 
edge of  the  real  character  of  the  F.  Co.'s 
acceptances,  had  given  time  to  McH., 
whom  they  knew  to  be  the  reaT  princi- 
pal on  the  bills,  and  had  so  discharged 
the  F.  Co. 

8.  Merely  giving  of  additional  security, 
by  a  principal,  will  not  discharge  a 
surety,  but  if  the  giving  of  such  secu- 
rity is  really  a  consideration  for  giving 
time  to  the  principal,  it  will  do  so. 

4.  SemhUf  that  to  reserve  a    creditor's 
right  against  a  surety  there  must  be  a 
distinct  expression  of  intention  to  re 
serve  it, 

5.  A  promise  to  pay  on  demand  bills, 
upon  their  reaching  maturity,  given, 
not  upon  the  face  of  the  bills  themselves, 
but  by  a  collateral  writing,  is  binding 
to  all  mtents  and  purposes  on  the  giver 
of  it  Overendf  Oumeyy  etc.,  v.  Oriental, 
etc,  27,  41  note, 

6.  When  surety  may  show  by  parol  is 
such.  41  note. 

*l.  What  notice  to  creditor  of  suretyship. 

43  note. 

8.  Surety  requested  creditor  to  collect  of 
principal  43  note. 

9.  Mere  indulgence  will  not  dischai^e 
surety.  44  note. 

10.  When  agreement  to  give  time  dis- 
charges and  when  not.  44  note, 

11.  When  arrangement  •  by  creditor  dis- 
charges. 44  not£. 

12.  Creditor  induced  debtor  not  to  pay. 

44  note. 

18.  Creditor  mislead  surety.  44  note. 

14.  Creditor  gave  note  to  principal  and 
he  misled  surety.  45  note. 

15.  Extension  with  surety's  assent 

46  note. 


16.  Sureties  indemnified  before  extension. 

45  note. 

17.  Creditor  took  interest  in    advance. 

45  note. 

18.  Creditor  agreeing  for  usurious  inter- 
est 45  note. 

19.  Debtor  agreed  to  keep  money  due 
and  pay  interest.     .  46  note. 

20.  Debtor  agreed  to  pay  interest  on  in- 
terest      .  46  note. 

21.  Extension  of  time  by  award,  agree- 
ment, ete.  46  note. 

22.  Creditor    attaching    or   levying    on 
property  and  releasing.  46  note. 

23.  What  waiver  of  discharge  and  what 
not  46  note. 

See  Bakkkuftot,  626. 


PROBATE  COURT. 
See  Injunction,  869. 


PROFITS. 
See  Pabtnersbif,  1,  27  noU, 


PUBLICATION. 
See  Sekvicb,  666. 


PURCHASER. 
See  Partition,  488. 


B 


RAILWAY  COMPANY. 

1.  Where  baggage  or  projyrty  loet  or  in- 
jured by  one  of  several  counecting  rail- 
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ways,  which  liable  and  presamption  as 
to  which  lost  or  injured  the  property. 
XerU  ▼.  Midlatid,  etc.  128,  188  noU. 

See  Carribr,  181. 

Emikskt  Domain,  691,  69*7  mde, 

HlOHWAT,  164. 
Nbguoxxob,  244. 


EATIFICATIOiy. 


See  FaAUD,  410. 


REAL  ESTATE. 

See  CoNSTBUcnoN  or  Wills,  646. 
CoirvKBaiON,  444,  718. 


REBELLION. 


iS00  JuBXSPionoN,  118. 


RECEIVER. 


See  Jurisdiction,  81. 


RELEASE. 


See  CoMPROKisB,  812. 


REMEDY. 
See  GoYKRNifXNT,  134. 


REMOTENESS. 
A  Will,  886. 


RENT. 
See  Afportiomhxnt,  888,  886  neie. 


RESCISSION. 

See  Fraud,  828. 

Frauds,  Statuts  of,  768. 


RESCISSION  OF  CONTRACT. 

1.  The  defendants  had,  on  the  6th  of  Feb- 
mary,  sold  to  the  plaintiffs  200  tons  of 
iron,  to  be  delivered  twenty-five  tons 
monthly  at  £6  per  ton,  net  cash,  or  by 
four  months'  bUl  with  2«.  6</.  per  ton 
added.  By  the  usage  of  trade  no  de- 
livery was  due  under  this  contract  till 
the  1st  of  April  On  the  12th  of 
March  the  plamtif&  found  themselves 
to  be  insolvent,  and  they  gave  notice  of 
the  fact  to  the  defendants.  On  the  16th 
of  March  they  filed  a  petition  in  the 
Bankruptcy  Court  for  liquidation  by  ar- 
rangement or  composition.  The  usual 
course  of  business  under  previous  con- 
tracts between  the  parties  of  a  mmilar 
description  was  for  the  defendants  to 
deliver  upon  such-  contracts  without 
further  demand  of  delivery.  No  de- 
livery, however,  was  made  by  the  de- 
fendants or  claimed  by  the  pUuntiffs  in 
April.  On  the  6th  of  April,  at  the  first 
meeting  of  the  creditors,  a  resolution 
was  passed  to  accept  a  compontion  of 
^ye  shillings  in  the  pound.  Though 
the  existence  of  the  contract  was  men- 
tioned at  the  meeting,  no  mention  was 
made  of  it  in  the  written  statement  of 
the  plaintiffs*  affairs.  No  step  was 
taken  in  relation  to  the  contract  by 
either  party  until  the  18th  of  May, 
when  the  market  for  iron  having  risen, 
the  plaintiffs  claimed  the  delivery  of 
iron  in  fulfilment  of  the  contract,  offer- 
ing and  being  r^ady  to  pay  cash  for  it. 
The  defendants  replied,  stating  that  the 
plaintiffis  ha\nng  failed  to  perform  their 
part  of  the  contract  tHere  was  an  end 
of  it.  The  plaintiffis  thereupon  brought 
an  action  against  the  defendants  for 
non-delivery  of  the  iron  : 

Hdd,  that  the  effect  of  the  facts  was 
that  there  had  been  a  rescission  of  the 
contract  before  the  18th  of  May,  the 
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conduct  of  the  plalntifb  having  been 
each  as  to  jastify  the  defendants  in  the 
belief  that  the  plaintiffs  intended  to 
abandon  the  contract  upon  their  insol- 
vency, and  there  bein^  evidence  that 
the  defendants  in  such  oelief  had  like- 
wise abandoned  it.    Jfoiyon  v.  Bain. 

220 


REVElSnJE. 
806  Illboal  CoirraAOT,  156. 


REVIEW,  BILL  OF. 
See  Infant,  641. 


EIGHT,  PETITION  OF. 
8ee  GovKRNKENT,  184. 


EIVERS. 
SeeALLunoK,  118, 118  note. 


S 


SAILORS. 


See  Wills,  889,  892  note. 


SALE. 

See  Paktition,  488. 

Rbsoission  of  CoNTaACT,  220. 
TiTLB,  816. 


SATISFACTION. 
See  Election,  561. 


SCIENTER. 
See  Animals,  214,  218  note. 


SEA. 


See  Alluvion,  118,  118  note. 


SERVICE. 

1.  In  a  foreclosure  suit,  by  a  mortgagee 
who  had  been  in  possession  twelve 
years,  against  several  defendants,  trus- 
tees and  beneficiaries  under  the  will 
of  the  ori^nal  mortgagor — some  of 
whom  were  out  of  tlie  jurisdiction  in 
America — ^the  bill  having  been  ordered 
to  be  taken  pro  eonfeseo  seainst  the  de- 
fendants out  of  the  jurisdictioQ,  and  at 
the  hearing  none  of  the  defendants  ap- 
pearing, service  of  copy  of  the  decree 
upon  toe  defendants  out  of  the  Jbrisdic- 
tion  was  permitted  to  be  made  by  ad- 
vertisement in  two  London,  and  one 
American,  newspapers.    Jlyde  v.  Large, 

666 


SET-OFF. 


See  "EstovFKL,  841, 


SETTLEMENT. 

1.  The  word  "survivor"  in  one  of  the 
clauses  of  a  settlement  may  be  read 
"  other  "  in  order  to  effectuate  the  clear 
intention  of  the  parties,  notwithstand- 
ing that  the  same  word  may  require  to 
be  read  in  its  natural  sense  in  other 
clauses  of  the  same  settlement  referring 
to  the  same  fund.  Matter  of  Palmerg 
Thteta.  854 


SLANDER. 
See  iNJUNonoN,  498,  502  note. 
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SODOMT. 
See  Cbhomal  Law,  868,  872  noU. 


SOLDIERS. 


See  Wills,  889,  892  note. 


SPECIFIO  LEGACY. 


See  Lbqaot,  492. 


SPECIFIC  PERFORMANCE. 


1.  Vendors  agreed  to  sell  the  entirety  of 
certain  freehold  property  for  the  sum 
of  £6,000,  and  to  make  out  a  g^od  mark- 
etable title.  The  purchaser,  in  con- 
sequence of  delays  on  the  part  of  the 
vendors,  filed  a  bill  for  specific  perform- 
ance of  the  agreement.  'It  was  subse- 
quently discovered  that  the  vendors 
were  entitled  to  only  a  moiety  of  the 
property ; 

Held,  that  the  purchaser  was  entitled 
to  a  decree  for  specific  performance  of 
the  agreement  by  the  vendors  of  their 
moiety,  with  an  abatement  of  one-half 
of  the  purchase-money.  Booper  v. 
Smart  608 


See  Frauds,  Statute  of,  768. 
Injunction,  738,  807  note. 
Notice,  588. 


STATE  GOVERNMENT. 

See  Government,  184. 
Jurisdiction,  118. 


STOCK. 
See  Will,  508. 


STOCKHOLDER. 

1.  Certain  shares  were  allotted  and  ac- 
cepted as  fully  paid-up  in  pursuance  of 
a  contract  with  a  trustee  for  tlie  com- 
pany, which,  through  inadvertence,  bad 
not  been  registered  in  accordance  with 
sect  25  of  the  Companies  Act,  1867. 
Upon  discovery  of  the  omission  the  di- 
rectors cancelled  the  shares  and  re- 
moved the  name  of  the  allottee  from  the 
register,  then  registered  the  contract, 
and  subsequently  issued  fresh  shares  to 
the  allottee.  The  company  was  after- 
wards wound  up : 

Held,  that  the  directors  had  power  tc 
rectify  a  mistake  which  was  qommon  tc 
them  and  the  allottee,  and  that  the 
transaction  could  not  be  disturbed  : 

2.  Held,  also,  that  a  contract  with  a 
trustee  for  a  company,  adopted  by  the 
company,  is  within  the  meaning  of  the 
25th  section  of  the  Companies  Act,  1867. 
Hartkift  Case,  511 

8.  A  company,  being  at  the  time  in  great 
pecuniary  difficulties  and  under  an  on- 
erous contract  with  B.,  one  of  their 
directors,  entered  into  an  agreement 
with  B.  by  which  he  agreed  to  annnl 
his  contract  and  give  the  company  the 
benefit  of  a  more  beneficial  sub-con- 
tract upon  receiving  £12,000  compensa- 
tion, which  it  was  thereby  a^^reed  should 
be  paid  by  crediting  the  shares  stand- 
ing in  his  name  wiUi  a  payment  of 
£1,800  (thereby  making  the  same  fully, 
paid-up),  an  acceptance  for  £200,  and 
the  remaining  £10,000  in  fully  paid-up 
shares,  to  be  issued  at  certain  contin- 
gent periods.  Within  two  months  af- 
ter the  execution  and  registration  of 
this  agreement,  a  petition,  on  which  an 
order  was  ultimately  made,  was  pre- 
sented for  winding  up  the  company : 

Htld^  that  the  effect  of  the  arrange- 
ment under  which  B.  had  applied,  in 
{>aying  up  his  shares,  money  legitimate- 
y  coming  to  him  as  compensation  for 
eiving  up  a  beneficial  contract,  was  to 
discharge  B.  from  all  liability  in  re- 
spect of  those  shares.     AdamMCe  Caae. 

5»6 
See  Life  Estate,  620. 


STREETS. 
See  HiQHWAT,  164. 
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SURETY. 
Bee  Principal  and  Surbtt. 


SURVIVOR. 

See  Gift,  826. 

Partnership,  486,  618,  620  noie,  672. 
Sbttlsment,  841. 
Wnx,  836. 


TENANT  FOR  LIFR 

1.  A  tenant  for  life  nnder  a  settlement 
comprising  shares  has  a  lien  on  the 
shares  for  repayment  with  interest  of 
advances  made  at  the  request  of  the 
trustees  for  the  purpose  of  paying  calls 
on  the  shares,  even  though  the  trus- 
tees might,  by  exercising  powers  vested 
in  them,  have  raised  the  necessary 
money  otherwise.     Todd  v.  Moorhnuee. 

680 


TENANT  IN  COMMON. 


/S^  Fraud,  112. 


TITLE. 

1.  By  a  contract  for  the  sale  of  potatoes 
they  were  to  be  shipped  by  the  vendor 

*  for  London,  free  on  board  at  Dunkirk, 
and  the  price  was  to  be  paid  in  casli 
affainst  bill  of  lading.  It  was  also  stip- 
ulated that  there  should  be  a  part  pay- 
ment of  the  price  by  way  of  earnest 
The  potatoes  were  snipped  under  the 
contract  in  sacks  provided  by  the  pur- 
chaser, and  were  made  by  the  bill  of 
lading  deliverable  to  the  order  of  the 
vendor.  The  purchaser  made  a  part 
payment  of  the  price,  in  pursuance  of 
the  contract,  and  tlie  vendor  sent  a 
draft  for  the  balance  of  the  pun;ha8<^ 
money  to  his  agent  in  England  with  the 
bill  uf  lading  which  he  indorsed  to  such 
agent  for  presentation  to  the  purchaser. 
Upon  the  arrival  of  the  ship  at  her  des- 


tination, the  vendor's  agent  presented 
the  draft  to  the  purchaser  for  accept- 
ance, but  the  purchaser  being 'under 
the  impression  that  the  shipment  was 
short  by  sixteen  sacks  would  not  accept 
at  once  for  the  full  amount,  but  offered 
to  accept  as  soon  as  the  vessel  should 
be  unloaded  if  the  quantity  was  correct, 
or  to  pay  the  balance  at  once,  deduct- 
ing for  the  deficiency.  The  vendor's 
agent  insisted  on  immediate  acceptance 
for  the  full  amount  and,  the  purchaser 
not  immediately  accepting,  sold  the  po- 
tatoes. In  an  action  by  the  purchaser 
against  the  vendor's  agent  for  a  conver- 
sion of  the  potatoes : 

Heid^  that  the  property  in  the  goods 
had  passed  to  the  plaintuf,  and  that  he 
was*  entitled  to  maintain  the  action. 
Ogg  V.  Shutmr.  816 

2.  When  vests  under  appointment       664 

See  Alluvion,  113,  118  note. 
Easbmbnt,  276. 
Jurisdiction.  81. 
RiscuaiON  OF  Contract,  220. 


TRESPASS. 

1.  When  window  sill  or  opening  window 
blinds  is.  682  fwU. 

See  Andials,  214,  218  note. 
Injunction,  498,  602  note. 


TRUST. 
See  PARTNBRamp,  1,  27  note* 


TRUSTEE. 
See  Stockholdrb,  611. 


TRUST  AND  TRUSTEES. 

1.  J.  M.  C,  as  executor  of  his  ftther,  ob- 
tained a  decree  for  Rs.  170,000,  and  held 
the  same  in  trust  as  respects  one-fifth 
thereof  for  the  plaintiffii.    Subsequently 
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he  took  an  aMigiunent  for  the  joint  ben- 
efit of  himself  and  his  brother  S.  of  the 
beneficial  interest  in  the  plaintiffs'  share 
for  Rs.6,000,  from  M.,  one  of  the  execu- 
tors of  the  plaintiffs'  father.  The 
plaintiffs  had  derived  title  to  their  one- 
iiith  share  under  the  will  of  their  father, 
and  subsequently  obtained  a  decree  for 
the  said  Ks.6,000  aeniinst  M.  in  an  ad- 
ministration suit  J.  C.  M.  was  co-ex- 
ecutor with  M.  of  the  plaintiffs'  father, 
though  he  was  said  to  have  renounced. 

In  a  suit  against  J.  C.  M.  to  declare 
the  said  assignment  invalid  except  as  a 
security  for  the  said  Rs. 5,000,  and  any 
other  sums  justly  due  (M.  and  S.  being 
made  party  defendants) : 

Heldf  that  the  pi^rchase  being  for  in- 
adequate consideration  was  Invalid,  and 
that  the  share  must  be  restored  to  the 
plaintiffs  on  the  purchase-money  being 
returned,  inasmuch  as  J.  G.  M.  holding 
the  decree  in  a  fiduciary  position  for 
the  plaintiffs  could  not  purchase  the 
same  either  for  his  own  benefit,  or  that 
of  himself  and  his  brother  joinUy. 

2.  Such  a  suit  being  against  J.  C.  M.  as  a 
purchaser  in  his  own  right,  is  not  in 
the  nature  of  a  review  of  the  decree 
against  M.,  who  had  been  sued  as  ex- 
ecutor of  tlie  plaintiff's  father.  Mook- 
erjee  v.  Mookerjee.  108,  112  note, 

8.  When  purchase  by  an  agent,  attorney, 
personal  representative,  trustee,  broker, 
tenant  in  common,  of  property  or  per- 
son to  which  he  holds  such  relation  is 
fraudulent  and  void.  112  noU, 

4.  A  testator  bequeathed  a  fund  upon 
trust  for  L.  during  his  life,  and  after 
his  decease  for  his  children  as  he  should 
by  will  appoint,  and  in  default  of  ap- 
pointment lor  his  children,  who  being 
sons  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or 
marry,  in  equal  shares.  The  testator 
empowered  the  trustees,  at  any  time  or 
times  during  the  life  of  L.,  to  apply  any 
part  of  the  fiind  not  exceeding  one 
moiety  in  or  towards  the  preferment  or 
advancement  of  L.,  or  otherwise  for  his 
benefit  as  the  trustees  should  in  their 
discretion  think  fit.  At  the  date  of  the 
will  L.  was  thirty  years  of  age,  and  had 
been  married  for  nearly  three  years ; 

Hddf  that  the  trustees  might  apply 
one  moiety  of  the  trust  fund  in  pay- 
ment of  debts  incurred  by  L.,  the  in- 
terest on  which  absorbed  nearly  the 


whole  of  L.*s  income,  and  the  principal 
of  which  he  was  unable  m)  pay  out  of 
his  own  resources.  Lowther  v.  Ben 
tinck.  762 

5.  Two  trustees,  one  of  whom  was  a  soli- 
citor, advauced  money  on  mortgage. 
The  mortgagor,  with  the  concurrence  of 
the  solicitor  trustee,  sold  part  of  the 
mortgaged  property  without  disclosing 
the  mortgage.  Regular  conveyances 
in  fee  to  the  purchasera  were  executed 
by  the  mortgagor,  containing  a  recital 
that  he  was  seised  or  otherwise  well 
and  sufficiently  entitled  in  fee  simple. 
The  solicitor  trustee  received  the  pur- 
chase-money, and  retained  it.  Eleven 
years  afterwards  both  trustees  executed 
a  reconveyance  of  the  property  so  sold, 
the  other  trustee  believing,  on  the  rep- 
resentation of  the  solicitor  trustee,  that 
the  property  was  then  about  to  be  sold 
by  the  mortgagor.  Soon  afterwards 
the  solicitor  trustee  absconded,  and  the 
other  trustee  then  filed  a  bill  against 
the  mortgagor  and  the  purchasers, 
praying  for  foreclosure  against  them: 

Held,  that  though  the  purchasers 
were  purchasers  for  valuable  considera- 
tion without  notice,  they  could  not  avail 
themselves  of  any  leg^l  estate  acquired 
by  means  of  the  reconveyance,  which, 
having  been  obtained  by  fraud,  must 
be  cancelled;  and  that  tiiey  bad  pur- 
chased only  the  equity  of  redemption : 

6.  Hddj  that  under  the  form  of  conveyance 
adopted,  neither  the  plaintiff  nor  tlie 
mortgagor  was  estopped  from  denying 
that  the  legal  estate  had  passed  by  the 
conveyance  to  the  purchasei*8 : 

7.  Hdd,  that  a  decree  must  be  made 
aeains^  the  purchasers,  but  for  fore^ 
closure  and  not  for  sale ;  and  that  the 
purchasers  would  not  be  ordered  to  de- 
liver up  the  deeds  which  were  in  their 
.possession. 

8.  A  mortgage  deed  could  not  be  pro- 
duced, and  a  copy  purporting  to  have 
been  furnished  by  the  solicitor  who 
held  the  deed  was  produced  on  behalf 
of  the  plaintiff  as  evidence  of  the  deed ; 
the  plaintiff  also  deposed  to  the  exist- 
ence of  the  mortgage.  The  defendants 
had  in  their  answers  not  expressly  chal- 
lenged the  mortgage  deed,  and  had  ad- 
mitted that  there  had  been  a  reconvey- 
ance of  part  of  the  property  comprises' 
in  the  mortgage : 
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Held,  that  as  aeainst  these  defendants 
the  mortgage  deed  was  sufficienily 
proved.     Heath  v.  CretUock,  416 

9.  A  testator,  who  died  on  the  26th  of 
August,  1839,  by  his  will,  dated  on  the 
16th  of  the  same  month,  made  a  gen- 
eral devise  to  two  trustees,  whom  he 
also  appointed  executors  of  his  real  and 
personal  estate,  upon  trust ''  so  soon  as 
possible  after "  his  decease  to  convert 
the  whole  into  money,  and  stand  pos- 
sessed of  the  proceeds  fur  the  benefit  of 
the  plaintiff,  liis  granddaughter,  the^ 
an  infant,  and  since  married  to  the  co- 

Elaintiff.  The  only  real  estate  of  which 
e  died  possessed  was  the  moiety  of  a 
public-house,  and  an  adjoining  piece  of 
land,  and  the  nature  of  his  interest 
was  a  base  fee,  expectant  on  the  death 
.without  male  issue  of  a  tenant  for  life ; 
or  contingent  on  the  failure  of  such 
issue  without  the  estate  in  tail  male 
having  been  barred.  One  of  the  trus- 
tees died  soon  after  the  testator.  On 
the  14th  of  May,  1849,  the  tenant  for 
life  died  without  issue,  and  possession 
of  the  property  was  taken  by  strangers 
to  the  present  suit.  In  April,  1862,  the 
granddaughter  attained  twenty-one, 
and  the  surviving  trustee  accounted  to 
her  for  the  personal  estate,  and  ob- 
tained her  release  in  full  of  all  de- 
maodfl.  Afterwards  the  facts  respecting 
the  real  estate  became  partially  known 
to  the  plaintifis,  and  application  was 
made  to  the  triifkee,  who  said  that  Jie 
understood  from  the  testator  that  if  the 
testator  were  to  die  in  the  lifetime  of  the 
tenant  for  life  the  estate  would  be  of 
no  value  to  him ;  and  that,  accordingly, 
on  the  death  of  the  testator,  he  (the 
trustee)  made  no  further  inquiries. 
Some  title  deeds  were  shortly  after 
wards  found  and  handed  over  by  the 
trustee  to  the  plaintiffs ;  but,  as  they 
contended,  not  until  after  their  claun 
had  become  statute-barred : 

Held,  as  the  result  of  evidence,  that 
the  deeds  which  came  out  of  the  trus- 
tee's possession  were  not  sufficient  to 
reveal  the  true  state  of  the  title. 

10.  The  bill  was  filed  against  the  trustee 
for  an  account  of  the  rents  and  profits 
of  the  estate  since  the  death  of  the  ten- 
ant for  life,  and  charging  wilful  default 

11.  The  trustee  liavinff  died,  and  the  suit 
havinf  been  revived  against  his  repre- 
sentatives : 

11  Eng,  Rep.         116 


Held,  on  the  ground  of  ignorance  of 
the  existence  of  the  trust,   that   the 
trustee's  estate  was  not  liable,  and  bill 
dismissed,  but  without  costs.     Youde  v.  * 
Cloud.  683 

12.  Where  one  of  the  trustees  of  a  cred- 
itors* deed  registered  under  the  Bank- 
ruptcy Act,  1861,  has  become  of 
unsound  mind,  the  Lords  Justices  sit- 
ting in  Lunacy  have  jurisdiction  under 
the  Trustee  Acts  to  appoint  a  new 
trustee.     Matter  of  Boniihorpe.        438 

18.   Upon    whom    trust   devolves    upon 
death  of  trustee.     Sander  v.  Heaihfield. 

642,  646 
• 
14.  When  and  how  trustee  removed  and 
new  one  appointed.  646  nata. 

See  Appointment,  687. 
Contempt,  442. 

Fraud,  112  note,  468,  488*«o<s. 
Gift,  816,  826. 
Tenant  fob  Life,  680. 
Will,  160. 


U 


ULTRA  vmEa 


See  STOokHOLDBE,  61 L 


UNDUE  INFLUENCE. 
See  Fraud,  410. 


UNITED  STATES  GOVERNMENT. 

See  Government,  184. 
JuRisDionoN,  118. 


UNLIQUIDATED  DAMAGES. 
See  Government,  184. 
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USURY. 

1.  Usurer  cannot  plead  own  turpitude. 

46  note 


VENDOR  AND  PURCHASER. 
See  Sfkcifio  Performamck,  608. 


VENDOR  AND  VENDEE. 
See  Title,  816. 


w 


WAIVER. 


1.  What  is  and  what  is  not  of  discharge 
of  surety.  47 

See  Imscbamob,  Mabikb,  84. 


WAR. 
See  JinusDicnoN,  118. 


WARRANTY. 

1.  The  plaintiff,  a  cab-driver,  obtained 
from  me  defendant,  a  cab-proprietor,  a 
horse  and  cab  upon  the  usual  terms, 
viz.,  that  the  driver  on  bringing  them 
baclE  at  the  end  of  the  day  should  hand 
over  to  the  proprietor  18«.,  retaining 
fur  himself  all  the  day's  earnings  over 
that  sum, — the  day's  food  for  the  horse 
being  supplied  by  the  owner,  and  the 
latter  having  no  control  over  the  driver 
after  leaving  the  yard.  The  horse 
with  which  the  plaintiff  was  furnished, 
M-'hich  was  fresh  from  the  country  and 
had  never  before  been  harnessed  to  a 


cab,  overturned  the  cab  and  injured  the 
driver. 

In  answer  to  questions  put  to  them 
by  the  judge,  the  jury  found  that  the 
horse  was  not  reasonably  fit  to  be 
driven  in  a  cab ;  that  the  plaintiff  did 
not  take  upon  himself  the  risk  of  its 
being  reasonably  fit  to  be  so  driven ; 
that  the  defendant  did  not  take  reason- 
able precautions  to  supply  the  plain ilff 
with  a  reasonably  fit  horse;  and  that 
the  horse  and  cab  were  intrusted  to  the 
plaintiff  as  bailee,  and  not  as  servant 

A  verdict  having  been  thereupon  en- 
tered for  tlie  plaintiff, — 

The  court  refused  to  disturb  it.  Fbne- 
ler  V.  Lock.  268 

See  Insurance,  Marine,  84,  206,  825. 


WATERCOURSE. 

1.  The  defendants,  owners  of  a  canal,  be- 
ing threatened  by  an  overflow  of  flood 
water  from  a  neighboring  river,  and 
fearing  damage  to  their  premises  situ- 
ated on  the  banks  of  the  canal,  placed 
across  it,  at  a  point  above  their  prem- 
ises, plauks  reaching  from  the  bottom 
of  the  canal  to  the  coping  stone,  which 
was  some  inches  higher  thRn  the  sur- 
face of  the  canal  water.  The  flood 
water  afterwards  bJbke  into  the  canal 
at  a  point  above  the  barricade  <tf  planks, 
and  opposite  to  the  plaintiffs'  premises, 
which  were  also  situated  on  the  banks 
of  the  canal  above  the  premises  of  the 
defendants,  and  being  penned  back  by 
the  planks,  the  water  rose  in  the  canal 
until  it  flooded  the  plaintiflb'  premises. 
In  an  action  brought  to  recover  dam* 
ages  for  the  injury  so  caused : 

Heldj  that  the  defendants  were  not 
liable  on  the  ground  that  the  water 
which  did  the  mischief  was  not  brought 
there  by*them,  and  that  there  is  no 
duty  on  the  owners  of  a  canal  analo- 
gous  to  that  on  the  owners  of  a  natural 
watercourse,  not  to  impede  the  flow  of 
water  down  it  Nieid  v.  Ij(md(m,  etc  332 


WILFULLY. 


See  Crihinal  Law,  173i 
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WILL. 

1.  A  testator  gave  the  residne  of  his  real 
and  personal  estate  unto  his  two  sons 
and  three  daughters  by  name,  and  to 
the  children  born  of  the  body  of  his 
daughter  E.,  deceased,  and  the  children 
born  of  the  body  of  his  daughter  L., 
deceased,  to  be  aivided  among  them  in 
equal  shares  and  proportions.  One  of 
the  deceased  daughters  had  five  chil- 
dren, and  the  other  had  two  children : 

Hddf  that  the  residue  must  be  divided 
in  twelfths  between  the  five  surviving 
children  of  the  testator  and  the*  seven 
children,  ^?er<M(/»to,  of  the  two  deceased 
daughters.     Payne  v.  Webb.  647 

2.  A  bequest  of  railway  shares  will  carry 
railway  stock. 

8.  A  testator  who  had  stock  in  the  public 
funds,  and  also  stock  in  a  railway  com- 
pany, and  partly  paid-up  shares  in  the 
same  company,  made  a  bequest  of  "  all 
such  stocks  in  the  public  funds  or  shares 
in  any  railway  "  of  which  he  might  die 
possessed : 

Hdd  (reversing  the  decision  of  the 
Master  of  the  Rolls),  that  the  railway 
stock  passed  under  the  bequest.  Mor- 
tice V.  Aylmer,  608 

4.  Where  a  will  in  the  testator^s  hand- 
writing contains  material  alterations, 
about  the  making  of  which  no  informa- 
tion can  be  obtained,  and  such  will  was 
signed  by  the  testator  whilst  as  a  sol- 
dier he  was  employed  in  actual  military 
service,  the  alterations  will  be  presumed 
to  have  been  made  during  the  continu- 
ance of  such  military  service,  and  will 
be  included  in  the  probate.  Matter  of 
Tweedale,  889,  892  note, 

6.  A  testatrix,  having  money  placed  with 
her  bankers  on  deposit  notes,  being  re- 
ceipts for  the  money  "  to  account  for 
on  demand,**  gave  "  all  bonds,  promis- 
sory notes,  and  other  securities  for 
money  in  my  hands  at  the  time  of  my 
decease,  and  all  moneys  due  thereon," 
upon  certain  trusts : 

Neldf  that  the  bankers'  deposit  nbtes 
were  not  incladed  in  this  bequest,  but 
passed  under  a  residuary  clause.  Hop- 
kitis  V.  Abbott,  807 

6.  A  testator  made  the  following  will : 
"Subject  to  my  debts,  I  bequeath  to 
my  wife  the  clear  rentals  of  my  two 


(leasehold)  houses,  Nos.  17  and  19  P. 
Street,  for  her  life,  to  be  paid  to  her 
every  month ;  and  after  her  decease  I 
leave  No.  17  (and  other  property)  to 
my  son  R. ;  and  I  direct  that  the  rents 
shall  be  received  and  the  property  be 
under  the  management  of  my  execu- 
tors. After  R.'s  decease  I  direct  his 
share  of  the  property  be  equally  di- 
vided between  his  children ;  but,  should 
he  die  without  leaving  lawful  issue,  I 
direct  the  same  to  be  eaually  divided 
amongst  the  surviving  children  of  my 
daughter  M.  A.  C.  I  appoint  my  son- 
in-law  J.  C.  and  his  wife  M.  A.  C.  my 
executors,"  * 

The  executors  proved  the  will,  and 
collected  the  rents  of  the  property,  and 
paid  the  rents  of  No.  17  to  the  widow 
during  her  life,  and,  after  her  death,  to 
R.,  who  died  without  leaving  issue  : 

Held,  1.  That  the  assent  of  the  exec- 
utor to  the  life  estates  was  an  assent  to 
the  bequest  in  remainder. 

2.  That,  though  there  was  no  direct 
bequest,  the  executors  took  the  legal  es- 
tate in  No.  17  as  trustees,  but  only  to 
the  extent  of  the  trust;  and  that  after 
the  death  of  R.  the  legal  estate  became 
vested  in  the  surviving  children  of 
M.  A.  0.     Stevenson  v.  Mayor,  etc.    160 

7.  A  testator  directed  his  trustees  to  raise 
a  sum  of  £16,000,  and  after  the  deter- 
mination of  certain  prior  life  interests 
given  to  T.  and  his  widow  to  divide 
and  transfer  one-fifth  of  the  fund  to  and 
amongst  the  children  of  T.  equally  as 
and  when  they  should  respectively  at- 
tain the  age  of  twenty-five  years,  ap- 

*  plying  from  time  to  time  the  income 
of  the  presumptive  share  of  each  child, 
or  so  much  thereof  as  the  trustees  for 
the  time  being  might  think  fit,  for  his 
and  her  maintenance  and  education  un- 
til such  share  should  become  payable  as 
aforesaid ;  but  if  T.  should  leave  no 
children  him  surviving,  or  if  he  should, 
and  they  should  all  die  before  attaining 
the  age  of  twenty-one  years,  then  to 
pay  and  transfer  the  said  fifth  part  to 
the  other  persons  therein  referred  to : 

Held,  that  the  children  of  T.  took 
vested  interests,  and  consequently  that 
the  gift  to  them  was  not  void  for  re- 
moteness.    Fox  V.  Fox,  886 

See  Injunction,  869. 

Legacy,  660,  662  note, 
LsoATKX,  868. 
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WITNESS. 


1.  Where  the  judge  below  has  refnsed 
leave  to  have  the  eridence  at  the  hear- 
in;^  taken  viva  voce,  the  Court  of  Appeal 
will  not  give  such  leave. 


2.  There  is  no  rule  that  a  witness  on  his 
examination  in  chief  before  the  exam- 
iner may  not  be  treated  as  a  hostile 
witness.     OhUm  v.  Terrero.  486 


WORDS. 

"  Housekeeper  " 
"  My  housekeeper," 

868 

863 

"  Personal  representativeB  " 

611 

"  Promissory  notes," 

807 

"  Securities  for  moneys," 

807 

"  Survivor," 

841 

WORK  AND  LABOR. 

See  Frauds,  Statutb  of,  168,  172  i&ote. 
Injunction,  79S,  807  note. 
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